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STATUTES. 

Falsification  of  AooonntB  Act  (88  &  39  Vict. 
0.24). 

An  Act  to  amend  the  Law  with  Reference 
to  the  Falsification  of  Acoonnts. 

PubUc  Stores  Act  (SS  &  89  Vict,  c  25). 

An  Act  to  Consolidate,  with  Amend- 
ments, the  Acts  relating  to  the  Pro- 
tection of  Public  Stores. 

Conspiracy,  and  Protection  of  Property  Act 
(88  &  89  Vict,  c  86). 

An  Act  for  amending  the  Law  relating 
to  Conspiracy,  and  to  the  Protection  of 
Property,  and  other  purposes. 

Land  Titles  and  Transfer  Act  (88  &  39  Vict. 
0.87). 

An  Act  to  simplify  Titles  and  facilitate 
the  Transfer  of  Land  in  England. 

Offences  against  the  Person  Act  (88  k  39 
Vict.  c.  94). 

An  Act  to  amend  the  Law  relating  to 
Offenoes  against  the  Persons. 

Drugging  of  Animals  Act  (39  Viot  o.  18). 

An  Act  to  prevent  the  Administration  of 
Poisonous  Drugs  to  Horses  and  other 

Customs  Laws  Ckmsolidation  Act  (89  &  40 
Vict  c.  36). 

An  Act  to  Consolidate  the  Customs  Laws. 


Bankers*  Books'  Evidence  Act  (39  k  40  Yicb. 
C.48). 

An  Act  to  amend  the  Law  with  )ref erenoe 
to  Bankers*  Books  Evidence. 

Winter  Assizes  Act  (39  &  40  Viot.  o.  67). 

An  Act  to  amend  the  law  respecting  the 
Holding  of  Winter  Assizes. 

Cruelty  to  Animals  Act  (89  &  40  Vict  c.  77). 

An  Act  to  amend  "ihe  Law  relating  to 
Cruelty  to  Animals. 

Law  of  Evidence  Amendment  Act  (40  &  41 
Vict.  c.  14). 

An  Act  for  the  Amendment  of  the  Law 
of  Evidence  in  certain  cases  of  mis- 
demeanour. 

Quarter  Sessions  (Boroughs)  Act  (40  &  41 
Vict.  c.  17). 

An  Act  to  amend  the  Law  relating  to  the 
Division  of  Courts  of  Quarter  Sessions 
in  Boroughs. 

Prisons  Act  (40  &  41  Vict  c.  21). 

An  Act  to  amend  the  Law  relating  to 
Prisons  in  En^^Lui'dL 

Companies  Act  (40  k  41  Viot.  c.  26). 

An  Act  to  amend  the  Companies  Acts  of 
1862.and  1867. 

Wmter  Assizes  Act  (40  k  41  Viot.  c.  46). 

An  Act  to  extend  the  provisions  of  the 
Winter  Assizes  Act,  1876. 
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COXJET  OP  CBIMINAL  APPEAL. 

Saturday,  Nffo.  14,  1874. 

(Before    Kellt,   G.B.^  Lush^   J.^   Bsbtt^   J.^  Quain^  J.^  and 

Pollock^  B.) 

RbO.  v.   HAZXLTON.(a) 

False  pretences — Authority  to  draw  cheques  on  hanks^-^Ohtaining 
goods  by  worthless  ba/nkers^  cheques, 

Ghods  were  fraudently  obtained  by  giving  for  them  in  payment,  as 
cash,  cheques  on  some  banks  where  the  prisoner  had  only  trifling 
sums  amd  on  otJiers  where  his  a,ccount  was  overdrawn ;  a/nd  it 
was  found  by  the  jury  that  when  the  prisoner  ga/ve  the  cheques 
he  did  not  intend  to  meet  them  and  that  he  intended  to  de^ 
frwud. 

The  indictment  charged  that  the  prisoner  falsely  pretended  that  he 
then  had  m^oney  in  the  respective  banks  to  the  a/mount  of  the  sums 
mentioned  in  the  cheques,  and  that  he  had  authority  to  dra/w  the 
cheques  on  the  banks  ;  and  that  the  paper  writings  {the  cheques) 
which  he  so  gave  were  good  and  valid  orders  for  the  payment  of 
the  amounts  thereof: 

Held,  that  the  above  evidence  did  not  support  the  first  of  the  false 

pretences  that  he  then  had  money  in  the  respective  banks  to  the 

amount  of  the  cheques ;  but  that  it  did  the  other  two  that  he  had 

authority  to  d/raw  the  cheques,  and  that  they  were  good  and  valid 

orders  for  the  payment  if  the  amounts  thereof 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Common 
Serjeant  of  London. 

(a)  Reported  bj  John  THOMPfloir,  Esq.,  Bairiater-at-Law. 
VOL.  xm.  B 


V. 


Fab€ 


2  CRIMINAL  LAW  CASES. 

At  tiie  October  SeBsions    of   the    Central    Criminal    Conrt 
William  Hazelton  was  tried  on  an  indictment  for  obtaining  goods 
by  false  pretences. 
1874.  First  connt :  That  the  defendant,  on  the  4th  of  AprU,  1874,  did 

unlawfully  and  knowingly  falsely  pretend  to  Robert  Yonng  and 
another  that  he  then  had  money,  to  the  amount  of  5Z.,  in  a  certain 
EvUkmx,  bank  called  the  Birkbeck  Bank,  at  Nos.  29  and  30,  Southampton- 
buildings,  Chancery-lane,  in  the  county  of  Middlesex.  That  he 
then  had  authority  to  draw  a  cheque  upon  that  bank  for  the  sum 
of  hi. ;  and  that  a  certain  paper  writing  which  he  then  produced 
and  delivered  to  the  said  Robert  Yonng  and  another  then  was  a 
good  and  valid  order  for  the  payment  of  money,  to  wit  for  5Z., 
and  that  by  means  of  those  false  pretences  he  unlawfully  and 
fraudulently  obtained  from  them  thurty-three  shirts,  with  mtent 
to  defraud. 

Second  count :  Obtaining  from  the  same  persons,  on  the  7th 
April,  forty  shirts,  by  exactly  similar  false  pretences,  in  respect 
of  a  cheque  for  81.  %8,  given  by  him. 

Third  count:  Obtaining,  on  the  29th  of  August,  a  pair  of 
boots  from  Edward  Sayer  and  another,  by  falsely  pretending  to 
them  that  he  then  kept  a  banking  account  with  the  Islington 
Branch  of  the  London  and  County  Bank  ;  that  he  then  bad 
money  to  the  amount  of  22.  9«.  in  that  bank ;  that  he  then  had 
authority  to  draw  a  cheque  upon  Uiat  bank  for  22.  9«.,  and  that  a 
certain  papor  writing  which  he  then  produced  and  delivered  to 
the  said  Bayer  and  anothjsr  was  then  a  good  and  valid  order  for 
the  pajrment  of  21.  9«. 

Fourth  count:  Obtaining  from  the  Wood-street  Warehouse 
Company,  six  dresses  called  costumes,  on  the  81st  of  August, 
by  falsely  pretending  to  them  that  he  then  kept  a  banking 
account  with  the  Islington  Branch  of  the  National  Provincial 
Bank  of  Endand.  That  he  then  had  money,  to  the  amount  of 
21.  9«.,  in  that  bank.  That  he  then  had  authority  to  draw  a 
cheque  upon  that  bank  for  32.  9«. ;  and  that  a  certain  paper 
writing  which  he  then  produced  and  delivered  to  the  company 
then  was  a  good  and  valid  order  for  the  payment  of  3Z.  9«. 

Fifth  count:  Obtaining,  on  the  1st  of  September,  from  the 
said  Wood-street  Warehouse  Company,  thirteen  dresses  called 
costumes  and  nineteen  petticoats,  by  exactly  similar  false  pre- 
tences to  those  in  the  lourth  count,  in  respect  of  a  cheque  for 
92.  1I«.  6(2.  which  he  then  gave  in  payment. 

Sixth  count:  Obtaining  on  the  1st  of  September,  from  W. 
Marshall  Candy  and  another,  thirteen  shawls,  by  exactly  similar 
false  pretences,  in  respect  of  a  cheque  for  22.  14«.  2c2.,  which  he 
then  gave  them  in  payment. 

Seventh  count :  Obtaining  on  the  2nd  of  September,  from 
the  said  Wood-street  Warehouse  Company,  112  petticoats,  by 
exactly  similar  false  jn^tencee,  in  respect  of  a  cheque  for  192. 6«.  Ic2., 
which  he  then  gave  in  payment. 

Eighth  count :  Obtaining  on  the  2nd  of  September,  from  the 
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said  W.  M.  Candy  and  another^  126  shawls^  by  exactly  similar        Rn. 
false  pretences^  in  respeot  of  a  cheque  for  22Z.  11«.  6d.,  which  he    xi^^^ 
then  gave  in  payment.  

It  was  proved  in  evidence  that  the  prisoner  opened  an  account        1874. 
at  the  Birkbeck  Bank  on  the  30th  of  Jane^  1873^  with  a  payment        ZTT 
to  his  credit  of  22Z.  lOa.^  and  had  a  cheque  book  given  to  him    iVetenoea— 
for  his  use  containing  fifty  blank  cheques.     That  on  the  9th  of     JBmtknc*. 
December,  1873,  the  balance  in  his  favour  in  the  Birkbeck  Bank 
was  5«.  3(2.,  and  that  the  account  remained  unaltered  up  to  the 
27th  of  June,  1874,  when  he  applied  to  the  Birkbeck  Bank  for  a 
new  cheque  book,  which  they  refused,  and  then  he  withdrew  5s. 
He  could  have  had  the  3d.     That  thirty-three  of  his  cheques  were 
honoured  and  about  seventeen  refused  by  the  Birkbeck  Bank. 
That  he  would  not  have  been  allowed  to  overdraw  his  account  at 
the  Birbeck  Bank. 

It  was  also  proved  that  the  prisoner  opened  an  account  at  the 
Islington  Branch  of  the  London  and  County  Bank,  on  the  2nd 
of  June,  1874,  with  a  payment  to  his  credit  of  27Z.,  and  had  a 
cheque  book  given  to  him  containing  twenty-five  cheques.  That 
on  me  6th  of  July  following,  a  balance  of  7s.  itd.  stood  there  to 
his  credit.  That  on  the  29th  of  August  following  the  account 
was,  by  accident,  allowed  to  be  over&awn,  and  that  transaction 
was  the  last.  His  cheques  on  that  bank  were  afterwards  pre* 
sented  and  dishonoured. 

It  was  also  proved  that,  on  the  8th  of  July  last,  the  prisoner 
opened  an  account  at  the  Islington  Branch  of  the  National  Pro- 
vincial Bsmk  of  England,  with  a  payment  to  his  credit  of  30{., 
and  had  a  cheque  book  given  to  him  containing  twenty-four 
cheques.  He  drew  out  25Z.  by  a  cheque  in  favour  of  Mrs. 
Hazelton,  and  on  the  23rd  of  July  his  account  was  overdrawn  by 
22«.  On  the  24th  of  July  notice  in  writing  was  given  to  him  by 
the  bank  that  his  account  was  overdrawn,  and  requesting  his 
attention  to  it.  The  account  was  unaltered  until  the  3rd  of  Sep- 
tember, when  he  paid  in  21.  lbs.  and  152.  58.,  leaving  162.  I8s.  to 
his  credit.  On  the  next  day  (4th  of  September)  the  sum  of 
14Z.  16«.  was  drawn  out  by  a  cheque  in  favour  of  his  wife,  leaving 
21.  28.  to  his  credit.  Seven  of  his  cheques,  altogether,  were  paid, 
of  which  five  were  in  favour  of  his  wife,  Mrs.  Hazelton.  Some 
others  of  his  cheques  were  presented  and  dishonoured. 

The  following  evidence  was  also  adduced : 

On  the  second  of  April,  1872,  the  prisoner  went  to  Messrs. 
Toung  and  Rochester's,  and  ordered  over  two  dozen  shirts,  and 
called  again  for  them  about  two  o'clock  in  the  afternoon  of  the 
4th,  and  said  he  wished  to  pay  ready  money ;  and  an  invoice 
was  made  out,  and  discount  deducted  from  the  invoice,  making 
the  sum  of  71.  68.,  and  prisoner  gave  a  cheque  on  the  Birkbeck 
Bank  for  52.,  and  paid  the  balance  of  21.  b8.  in  cash. 

The  4th  of  Apnl  was  Saturday,  the  5th  was  Sunday,  and  the 
6th  a  Bank  Holiday,  so  that  the  prisoner's  cheque  could  not  be 
presented  for  payment  until  the  7th.     Early  in  the  morning  of 
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the  7ih^  before  ten  o'clock^  a.m.j  the  priaoner  went  again  to 
Young  and  Soohester'Sj  and  ordered  other  goods  to  tiie  amount 
of  %L  %8.,  and  said  he  wished  to  pay  ready  money,  and  discoant 
was  allowed  to  him.  He  gave  his  cheqae  on  tiie  Birkbeck  Bank 
for  the  amount,  and  took  away  the  goods. 

Both  the  above  cheques  were  presented  to  and  dishononi^  by 
the  Birkbeck  Bank. 

Some-  of  the  above  goods  were  pawned  by  prisoner,  in  the 
name  of  Williams,  on  the  13th  and  l/th  of  April,  for  II.  6«.,  with  a 
pawnbroker  who  knew  him  well  for  two  or  uiree  years  before  in 
that  name,  and  who  said  his  dealings  were  satisfactory,  and  that 
the  goods  pawned  by  him  were  usually  redeemed;  but  at  the 
time  of  the  trial  before  me  that  pawnbroker  had  352.  worth  of 
goods  in  pawn  by  the  prisoner. 

Other  of  tiie  above  goods  were  pawned  by  prisoner  on  tiie  30th 
of  April,  15th  of  Aug^t,  and  9th  of  September,  witii  another 
pawnbroker,  to  whom  prisoner  was  known  for  two  years,  and 
who  said  that  he  usually  redeemed  the  goods  pawned. 

Other  of  the  same  goods  were  pawned  with  another  pawn- 
broker to  whom  prisoner  was  known,  and  who  said  that  he,  in  all 
cases,  redeemed  the  goods  pawned  by  him ;  but  that  he  (the 
pawnbroker)  had,  at  the  time  of  the  said  trial  before  me,  goods' 
to  the  amount  of  12Z.  in  pawn  by  tiie  prisoner. 

On  Saturday,  August  29  last,  the.  prisoner  went  to  Messrs. 
Sayer  and  Healey's  and  bought  for  ready  money,  with  discount, 
two  pairs  of  boots  for  22.  9«.,  and  gave  his  cheque  for  that  sum 
on  tne  London  and  County  Bank,  Islington,  which  was  dis- 
honoured on  presentment  on  the  31st  Aug.  He  afterwards 
returned  one  pair  of  the  boots,  saying  that  they  were  too  heavy 
for  him. 

On  September  1  last,  the  prisoner  went  to  Messrs.  Candy  And 
Co.,  and  bought,  as  a  cash  transaction,  with  discount,  thirteen 
shawls,  in  payment  for  which  he  gave  his  cheque  for  21.  14«.  2d, 
on  the  Islington  Branch  of  the  National  Provincial  Bank  of 
England;  and  on  the  2nd  of  September  last,  at  5.30  p.m.,  he  again 
went  to  Candy's,  and  saying  that  he  had  sold  some  of  his  previous 
day's  purchase  from  them,  he  bought  as  a  cash  transaction,  with 
discount,  10^  dozen  of  shawls,  in  payment  for  which  he  gave  his 
cheque  on  the  same  bank  for  221.  11«.  6d.  Both  these  cheques 
were  dishonoured,  and  the  greater  portion  of  the  shawls  were 
pawned  by  the  prisoner  on  the  3rd  of  September,  and  afterwards 
redeemed  and  repawned  with  pawnbrokers  to  whom  he  was  well 
known.  ^  - 

On  the  31st  of  August,  and  on  the  1st  and  2nd  of  September 
last,  the  prisoner  went  to  the  Wood-street  Warehouse  Company  and 
bought,  on  each  occasion  as  cash  transactions,  certain  dresses  and 
skirts,  and  took  them  away  with  him,  and  gave  in  payment  on 
those  days  respectively,  three  cheques  on  the  Islington  Branch  of 
the  National  Provincial  Bank  for  32.  9«.,  92.  11«.  6(2.,  and 
191. 6».  Id.,  each  of  which  was  dishonoured. 


ClilMINAL  LAW  CASKS.  5 

On  ihe  3rd  of  September  he  pawned  108  of  the  skirts  with 
a  pawnbroker  to  whom  he  was  known,  for  13Z.  10«. 

The  prisoner,  after  the  dishonour  of  the  foregoing  cheqnes, 
said  to  the  several  holders  that  he  had  been  disappointed  in  his  1874. 
expectations  of  receiving  money,  and  that  he  would  take  up  the  jT^ 
cheques  in  a  few  days.  jPhitoSL- 

Evidence  was  also  given  of  the  dishonour  of  about  twelve  other    JSoidmee, 
cheques  drawn  and  given  by  the  prisoner  in  payment  for  other 
^ods  bought  by  mm,  and  of  his  unperformed  promises,  after 
dishonour,  to  the  holders  of  the  cheques  to  take  them  up. 

A  detective  police  officer  proved  that  he  went  to  prisoner's 
house  on  the  15th  of  September,  and  got  in  at  the  back  through  the 
garden ;  that  the  prisoner  tried  to  escape,  but  was  apprehended. 
He  was  told  he  was  taken  for  obtaimng  goods  from  Candy's, 
and  he  replied :  ^  It's  a  debt,  not  a  fraud,  and  you  can't  make  a 
fraud  of  it."  Being  asked  if  he  had  any  duplicates  in  the  house, 
he  said, "  No."  The  officer  found,  however,  on  search,  185  dupli- 
cates and  pawnbrokers'  contract  notes,  representing  together 
pawnings  and  deposits  to  the  amount  of  about  S3QI.  The  officer 
also  found  invoices  from  various  firms  and  the  prisoner's  cheque 
books  on  the  three  above-mentioned  banks,  and  his  pass  book  of 
the  Birkbeck  Bank.  Scarcely  a  single  article  of  furniture  was 
found  in  the  house,  but  amongst  the  duplicates  found  were  some 
for  household  furniture  pawned  by  prisoner. 

It  appeared,  therefore,  by  the  evidence,  that  at  the  time  he 
gave  in  payment  the  two  cheques  on  the  Birkbeck  Bank  for  51. 
and  81.  8s.,  mentioned  in  the  first  and  second  counts,  the  pri- 
soner's account  there  was  still  an  open  one,  but  the  balance  in 
that  bank  to  his  credit  was  bs.  Sd.  only,  and  that  his  cheques  for 
sums  exceeding  that  balance  were  dishonoured,  and  he  would  not 
have  been  allowed  to  overdraw. 

That  at  the  time  he  gave  in  payment  the  cheque  for  21,  ds.  on 
the  London  and  County  Bank,  mentioned  in  the  third  count,  his 
account  there  was  overdrawn,  and  his  cheques  on  that  bank  had 
been  dishonoured. 

That  at  the  time  he  gave  in  payment  the  cheques  for  SI.  ds., 
91.  lU.  6d.,  21.  14«.  2d.,  191.  168.  Id.,  and  221.  lU.  6d.,  on  the 
Islington  Branch  of  the  National  Provincial  Bank,  mentioned  in 
the  fourth,  fifth,  sixth,  seventh,  and  eighth  counts,  his  account 
there  was  overdrawn,  and  he  had  notice  of  it ;  that  his  account 
remained  overdrawn  from  the  23rd  of  July  to  the  3rd  of  Septem- 
ber, when  he  paid  in  181.,  and  on  the  4th  of  September  drew  out 
14Z.  168.  for  his  own  use,  leaving  two  guineas  to  his  credit,  sub- 
ject to  the  payment  thereout  of  some  small  charges.  His  cheques 
mentioned  in  the  indictment,  on  the  bank,  were  dishonoured. 

It  also  clearly  appeared  that  many  of  the  prisoner's  cheques, 
other  than  those  mentioned  in  the  indictment,  on  the  before- 
mentioned  banks,  had  been  and  were  afterwards  dishonoured. 

I  doubted,  upon  the  decided  cases,  whether,  in  point  of  law,  a 
man  who  gives  a  cheque  in  payment,  under  the  circumstances 
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before  mentioned^  does  by  the  mere  fact  of  giving  the  cheque 
without  saying  more  than  that  he  wishes  to  pay  ready  money,  make 
either  of  the  false  pretences  alleged  in  the  indictment,  viz. :  First, 
that  he  then  has  money  to  the  amount  of  the  cheque  in  the  bank 
upon  which  it  is  drawn;  secondly,  that  he  then  has  authority  to 
draw  upon  the  bank  for  that  sum ;  thirdly,  that  the  cheque  which 
he  gives  is  a  good  and  valid  order  for  the  payment  of  its  amount ; 
fourthlv,  that  he  then  has  a  banking  account  with  the  bank  upon 
which  nis  cheque  is  drawn,  and  where  his  account  is  overdrawn. 

I  summed  up  the  case  to  the  jury,  and  they  found  that  the 
prisoner  did  not  intend,  when  he  gave  the  respective  cheques 
mentioned  in  the  indictment,  to  meet  them,  and  that  he  intended 
to  defraud. 

A  verdict  of  ffuilty  was  thereupon  recorded^  and  I  abstained 
from  passing  juc^^ent,  and  reserved  for  the  opinion  of  the  Court 
for  Consideration  of  Crown  Cases  Reserved,  the  qaestion  whether- 
there  was  any  evidence  to  go  to  the  jury  of  the  prisoner  having 
made  any  of  the  false  pretences  mentioned  in  the  indictment  7 
K  there  was,  the  conviction  is  to  be  confirmed.  If  there  was  not, 
it  is  to  be  reversed, 

Thomas  Chambbbs, 
Common  Sergeant  of  London. 

No  counsel  appeared  to  argue  for  the  prisoner. 

Besley,  for  the  prosecution. — The  conviction  is  right.  The 
jury  have  found  that  the  prisoner  did  not  intend,  when  he  gave 
the  several  cheques,  to  meet  them,  and  that  he  intended  to  defraud. 
[Lush,  J. — It  can  hardly  be  maintained  that  a  person,  by  giving 
a  cheque,  conveys  the  representation  that  he  has,  at  the  moment 
of  giving  it,  funds  to  the  amount  of  it  in  the  bank.]  Each  case 
depends  on  its  own  circumstances.  In  this  case,  the  prisoner 
knew  that  the  cheques  would  not  be  met.  In  Bex  v.  Jackson  (3 
Camp.  371),  Bayley,  J.,  said :  '^  The  point  had  been  recently 
before  the  judges,  and  they  were  all  of  opinion  that  it  is  an 
indictable .  offence  fraudulently  to  obtain  goods  by  giving  in  pay- 
ment a  cheque  upon  a  banker  with  whom  the  party  keeps  no 
cash,  and  which  he  knows  will  not  be  paid.''  [Bbstt,  J. — There 
is  no  doubt  here  of  the  fraudulent  intent.  The  question  is, 
whether  the  prisoner  made  a  fraudulent  representation.]  The 
indictment  alleges  that  the  prisoner  fftlsely  represented  that  he 
then  had  authority  to  draw  a  cheque  upon  the  bank,  and  ako  that 
the  cheque  was  a  good  and  valid  order  for  the  payment  of  money. 
The  giving  of  the  cheques  fraudulently  proves  those  representa- 
tions. In  Beg  v.  OUes  (34  L.  J.  53,  M.C.),  Blackburn,  J.,  says : 
"  It  is  not  requisite  that  the  false  pretence  should  be  made  in 
express  words,  if  the  idea  is  conveyed.''  [Pollock,  C.B. — You 
may  contend  that  the  giving  of  the  cheque  was  a  representation 
that  it  would  be  honoured  when  presented,  whereas  he  well  knew 
that  it  would  not.]  Certainly ;  for  th^  prisoner,  when  he  gave 
the  cheque,  said  that  he  wanted  to  pay  cash,  and  so  obtained  a 


CRIMINAL  LAW  CASB8.  7 

disconnt.     In  LockeWs  ease  (Leaoh  C.  G.  53)  it  was  held  that  a        Ru. 
forged  draft  on  a  banker  was  an  order  for  the  payment  of  money.    „    ^- 
In  Beg.  v.  Parker  (2  Moo.  C.  0.  1 ;  7  Car.  &  P.  825)  the  majority    "^°^^- 
of  the  jndges  held  that  a  count  which  charged  that  the  prisoner        1874. 
pretended  that  a  certain  paper  writing  which  he  then  produced       TTT 
and  was  as  follows    [setting   out  a  cheque],  was  a  good  and   Prstenees^ 
genuine  order  for  payment  of  the  sum  of,  &c.,  was  proved  by  the 
following  facts :  the  prisoner  went  and  bought  a  watch  of  the 
prosecutor,  and  gave  in  payment  of  it  a  post-dated  cheque  on  a 
bank    where    he    had   no  funds,   falsely  representing    to    the 
prosecutor  that  he  had  an  account  with  the  bankers  on  whom  the 
cheque  was  drawn,  and  that  he  had  a  right  to  draw  the  cheque, 
though  he  postponed  the  date  for  his  own  convenienoe.     So,  in 
the  present  case,  the  prisoner  fraudulently  represented  in  each 
transaction  that  he  wished  to  pay  ready  money,  and  gave  the 
cheques.   It  is  submitted,  therefore;  that  the  second  luid  third  false 
pretences  charged  were  substantially  proved. 

KxLLT,  C.B. — I  am  of  opinion  that  the  conviction  moift  be 
affirmed.  Two  questions  arise  in  the  case.  The  first  ia,  whether, 
on  the  facts  and  documents  proved,  the  prisoner  has  expressly  or 
impliedly  fraudulently  made  the  representations  on  which  the  goods 
were  obtained ;  the  second,  whether  any  one  of  the  representaticniB 
alleged  is  a  false  pretence  within  the  statute.  The  indictment 
alleged  three  false  representations :  First,  that  the  prisoner  fialsely 
pretended  that  he  then  had  money  to  a  certain  amount  in  the  bank; 
secondly,  that  he  then  had  authority  to  draw  a  cheque  upon  the  bank 
for  that  amount ;  thirdly,  that  a  certain  paper  writing  was  a  good 
and  valid  order  for  the  payment  of  that  amount.  If  the  case 
had  rested  upon  the  firat  pretence  alone,  there  would  have  been 
considerable  difficulty  in  supporting  the  conviction,  because 
there  are  many  cases  in  which  no  such  representation  can  be 
implied  from  the  mere  giving  of  a  cheque  as  a  general  rule,  for 
persons  of  undoubted  substance  and  respectability  often  draw 
cheques  exceeding  the  balance  to  their  credit  at  their  bankers, 
and  which  are  paid  by  the  bankers.  We  may,  therefore,  pat 
that  representation  out  of  the  ccmo.  The  second  aJleged  pretence 
is,  that  the  prisoner  then  had  authority  to  draw  a  cheque  upon 
the  bank  for  the  amount.  That  is  an  important  representation, 
and  arises  when  a  man  gives  a  cheque  in  pajrment  for  goods  or 
in  satisfaction  of  any  other  demand;  and  I  think  that  false 
representation  was  proved  in  this  case.  But  if  there  is  any  doubt 
about  the  case  it  is  removed  when  we  look  at  the  third  pretence, 
that  the  proper  writing  produced  by  the  prisoner  was  a  good  and 
vahd  order  for  the  payment  of  the  sum  tnerein  mentioned.  The 
case  of  Reg,  v.  Parker  expressly  decides  that  that  is  a  false  pre- 
tence within  the  statute.  Then  comes  the  main  question :  is  it  to 
be  implied  from  the  facts  proved  that  the  prisoner  made  all  or 
any  of  these  false  representations  ?  As  regards  the  second  and 
third  false  pretences,  it  is  perfectly  clear  that  the  prisoner 
knew  at    the    time  when  he   gave  the  cheques  thai  he  had 
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no  aathority  to  draw  cheques  for  the  amoants  specified  therein,  and 
that  he  well  knew  that  they  would  not  be  paid.  Those  fidse  pre- 
tences were,  therefore,  proved,  and  the  conviction  must  be  affirmed. 

Lush,  J. — I  am  of  the  same  opinion.    I  also  think  that  the 
]^^       mere  giving  of  a  cheque  does  not  convey  a  representation  that 
Pnunee9-^  the  drawer  has  money  to  the  amount  of  the  cheque  in  the  banker'Q 
^oideHoe.     hands  at  the  time  of  giving  it.     Many  persons  give  oheqaes 
exceeding  their  balance  at  i£e  bank  at  the  time,  in  the  expecta- 
tion of  their  being  able  to  pay  in  money  to  meet  them  oefore 
they  are  presented*     In  this  case  the  prisoner  ordered  and 
obtained  goods,  saving  he  wished  to  pay  ready  money;  invoices 
were  made  out  and  discount  deducted,  and  prisoner  gave  cheques 
for  the  amount.    I  think  that  amounted  to  a  representation  that 
the  cheques  were  equivalent  to  cash,  and,  therefore,  that  the  false 
pretence  that  the  cheques  were  good  and  valid  orders  for  tiie  pay- 
ment of  money  was  proved. 

Bbbtt,  J. — ^I  am  of  the  same  opinion.  The  learned  Common 
Serjeant  in  this  case  doubted,  upon  the  decided  cases,  whether  in 
point  of  law  a  man  who  gives  a  cheque  in  payment,  under  the 
circumstances  before  mentioned,  does  by  the  mere  &ct  of  giving 
the  cheque,  without  saving  more  than  that  he  wishes  to  pay  ready 
money,  make  either  of  the  false  pretences  alleged  in  the  indict- 
ment. The  question  reserved  for  us  is,  therefore,  pointed  to  that 
part  of  the  necessary  proof  on  the  trial  of  an  indictment  for  false 
pretences — ^the  proof  of  a  false  representation  of  a  fact  which,  if 
it  had  not  been  false,  would  have  been  an  existing  fact.  The 
Common  Serjeant  has  pointed  to  the  facts  on  which  he  wants  the 
opinion  of  this  court.  Now,  the  meaning  of  a  representation 
to  another  person,  cannot  depend  upon  the  state  of  mind  of  the 
person  making  the  representation,  but  must  depend  on  what  idea 
he  conveys  to  the  mind  of  the  other  person.  It  is  common 
knowledge  that  persons  have  authority  from  a  bank  to  draw 
cheques  to  a  considerable  amount,  when  they  have  no  money  at 
the  bank.  I  am -of  opinion,  therefore,  that  the  mere  giving  of  a 
cheque  does  not  convey  a  representation  that  the  drawer  has 
money  at  the  bank.  Then,  as  to  the  second  false  representation, 
that  the  prisoner  had  authority  to  draw  upon  the  bank  for  the 
amounts  in  the  cheques.  Now,  if  the  giving  of  a  banker's 
cheque  does  not  mean  that,  what  does  it  mean  f  Then,  as  to  the 
third  Sstlse  representation,  but  for  the  case  of  Rex  v.  Parker^  I 
should  have  doubted  whether  the  mere  giving  of  a  cheque  was  a 
representation  of  an  existing  fact,  that  the  cheque  was  a  good 
and  valid  order  for  the  payment  of  money. 

QuAiN,  J. — ^I  am  of  the  same  opinion.  I  think  that  the  giving 
of  the  cheques  in  this  case  amounted  to  a  representation  that 
they  were  good  and  valid  orders  for  the  payment  of  the  sums 
therein  mentioned,  on  the  authority  of  Bex  v.  Parker,  which  was 
decided  by  a  majority  of  the  judges.  The  only  difference  in  the 
&cts  is,  that  the  prisoner  in  that  case  had  no  funds  at  all  at  the 
.  bank;  whereas  in  this  he  had  a  few  shillings. 
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Pollock,  B. — ^I  am  also  of  opinion  thafc  this  conviction  should        R""- 

be  affirmed.     I  think  that  there  was  evidence  that  the  prisoner  hamLkmi. 

made  the  false  representation  thirdly  charged ;  that  the  cheques        

when  given  were  good  and  valid  orders  for  the  payment  of  the        ^^^"^ 

sums  specified  therein,  ^    ^  pake 

Oon/viction  affirmed.       Bretence^^ 

JSvidmce. 


COURT  OP  CRIMINAL  APPEAL. 

SaUirday,  Nov.  litth,  1874. 

(Before  Kblly,  C.B.,  Lush,  J.,  Bbbtt,  J.,  Quain,  J.,  and 

Pollock,  B.) 

Reg.  v.  RAKsyoRD.(a) 

Misdemeanor — Attempt  to  com/mU — Indictmerd. 

A  count  in  an  indictment  charged  that  the  prisoner  unlawfully, 
vrickedly,  and  indecently  did  write  and  send  to  H.  a  letter,  with 
intent  thereby  to  move  and  incite  H.  to  attempt  atid  endeavour, 
feloniously  and  wickedly  to  commit  an  unnatural  offence,  and 
by  the  msans  aforesaid  did  unlawfully  attempt  and  endeavour  to 
incite  H.  to  attempt  to  commit  the  crime  aforesaid  : 

Held,  that  the  count  charged  an  indictable  misdemeanor. 

The  evidence  was,  that  JET.  was  a  boy  at  school,  and  that  he  had 
received  two  other  letters  from  the  prisoner,  which  he  read,  but 
that  when  he  received  the  one  mentioned  in  the  above  count  he 
did  not  read  it,  nor  was  he  in  any  way  aware  of  its  contents,  but 
handed  it  over  to  the  school  authorities : 

Held,  that  the  sending  the  letter  proved  the  attempt  to  incite,  al- 
though it  might  be  doubtful  whether  it  could  be  said  to  amount 
to  inciting  or  soliciting,  inasmuch  as  H.  was  not  aware  of  its 
contents. 

CASE  reserved  for  tiie  opinion   of   this    Court    by  Bram- 
well,  B. 
The  prisoner  was  tried  at  the  September  Sessions  of  the  Cen- 
tral Criminal  Court,  1874,  upon  the  following  indictment : 

First  count. — That  at  the  time  of  committing  the  offence 
hereinafter  in  this  count  mentioned,  one  "William  lyArcy  Gardi- 
ner O'Halloran  was  a  youth  of  the  age  of  fourteen  years,  and  was 

Reported  by  John  THOMPaoir,  Eaq.»  Barrister-at-Law. 
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a  Bcholar  in  the  school  of  Christ^s  Hospital^  and  was  onder  the  care^ 

^^     custody^  and  control  of  the  Governors  of  Christ's  Hospital^  in  the 

city  of  London^  and  was  then  being  educated  in  the  said  school  in 

1874.        the  principles  of  religion,  morality,  and  virtue,  with  the  object  that 

.— —        he  might  thereafter,  when  beyond  the  care  and  control  of  the  said 

.jj^lmt'to  Governors,  enter  into  the  society  of  his  fellow  men,  and  be  received 

Jnate,       by  them  as  a  man  of  honourable,  manly,  and  virtuous  habits,  and 

that  Edward  Bansford,  being  a  person  of  wicked,  immoral,  and 

depraved  mind  and  disposition,  with  intent  to  debauch  the  said 

William  D'Arcy  Gardiner  O'Halloran,  and  to  vitiate  and  corrupt 

his  mind,  on  the  5th  of  September,  1874,  unlawfully  and  wickedly 

did  write  and  send,  and  cause  and  procure  to  be  written  and  sent 

to  the  said  William  D'Arcy  Gardiner  O'Halloran,  a  certain  lewd 

and  indecent  letter,  in  the  words  and  figures  following,  that  is  to 

say: 

H^ndenoD'B,  Oakley-aqiMre,  6th  Sept  1874. 

Dear  O'Halloran, — The  fatea  haye  hitherto  praveDted  us  from  meeting,  owing  to 
my  engagements.  On  Wednesday  next,  all  being  well,  I  shall  meet  you  positirely  in 
the  Soath  Transept  of  St.  Paul's.  I  shall  be  there  between  2^  o'clock  and  2f :  we  can 
then  settle  where  to  go.  How  long  can  you  stay  out  in  the  eyening  ?  Answer  by 
return.— Yours  truly,  P.  urn  ul  R.  Hasbuoh. 

I  shall  only  be  here  to-morrow,  and  therefore  a  post-office  is  my  safest  address. 

(The  conclusion  of  the  letter  is  unfit  for  publication.) 

That  the  said  Edward  Bansford,  in  manner  and  by  the  means 
aforesaid,  did  unlawfully  and  wickedly  endeavour  to  corrupt  the 
morals  of  the  said  William  D'Arcy  Gardiner  O'Halloran,  and  to 
incite  in  the  mind  of  him  the  said  William  D'Arcy  Gardiner 
(VHalloran,  lewd,  immoral,  and  wicked  inclinations  and  desires, 
and  to  induce  and  persuade  him  to  commit  fornication  and  divers 
other  immoral  and  wicked  acts  and  practices,  he  the  said  William 
D'Arcy  Grardiner  O'Halloran  then  being  such  scholar  as  aforesaid, 
and  so  being  under  the  care,  custody,  and  control  of  the  said 
Governors,  in  manifest  violation  and  corruption  of  the  morals  of 
the  said  William  D'Arcy  Gardiner  O'Hailoran  and  other  liege 
subjects  of  our  said  lady  the  Queen.     To  the  evil  example,  &c. 

Second  count. — That  at  the  time  of  committing  the  offence 
hereinafter  in  this  court  mentioned,  there  was  and  yet  is  a  certain 
body  corporate  called  the  Mayor  and  Commonalty  and  Citizens 
of  the  City  of  London,  governors  of  the  possessions,  revenues,  and 
goods  of  the  hospitals  of  Edward,  late  King  of  England,  the 
Sixth,  of  Christ,  Bridewell,  and  St.  Thomas  the  Apostle,  as 
Governors  of  Christ's  Hospital,  and  the  said  body  corporate  had 
under  its  charge,  care,  and  control,  a  certain  school  called  and 
known  as  Christ's  Hospital,  wherein  divers  large  numbers  of 
children  of  tender  years,  and  lads  and  young  men  under  the  age 
of  twenty-one  years,  were  under  the  said  care,  charge,  and  control 
of  the  said  body  corporate,  being  instructed  in  the  principles  of 
virtue,  religion,  and  morality.  And  that  the  said  Edward  Bans- 
ford, being  a  person  of  wicked,  immoral,  and  depraved  mind  and 
disposition,  and  seeking  to  debauch,  vitiate,  and  corrupt  the 
minds  and  morals  of  the  children  and  other  young  persons  being 
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scholars  in  the  said  school^  and  so  to  hinder  and  prevent  the  said 

body  corporate  ia  their  endeavours  to  instract  the  said  children     T^„~|jn 

and  youDg  persons  in  the  principles  aforesaid,  on  the  day  and  in        

the  year  aforesaid,  unlawfully  and  wickedly  did  write  and  send,        1874. 
and  cause  and  procure  to  be  written  and  sent  to  the  said  school,  Mi^^^ganor 
a  certain  lewd  and  indecent  letter,  addressed  to  one  William  ^Auen^ne 
WAtcj  Grardiner  O^Hallorau,  then  being   one  of  the  scholars  in       Indu. 
the  said  school,  aud  which  letter  was  and  is  the  letter  set  forth  in 
the  first  count  of  this  indictment,  and  so  the  Jurors  aforesaid, 
upon  their  oath  aforesaid,  say  that   the  said  Edward  Bansford,  in 
manner  and  by  the  means  aforesaid,  did  unlawfully  and  wickedly 
endeavour  to  corrupt  the  morals  of  the  said  William  D'Arcy 
Gardiner  (yHalloran,  and  divers  others  of  the  scholars  then  being 
in  the  said  school,  so  as  to  prevent  the  said  body  corporate,  in 
their  endeavours  to  educate  the  said  children  and  young  persons  in 
the  paths  of  religion  and  virtue,  and  to  render  the  religious  and 
moral  training  of  the  said  children  and  young  persons  of  no 
effect,  to  the  great  damage  of  the  said  body  corporate,  in  mani- 
fest violation  and  corruption  of  the  morals   of  the  said  William 
D^Arcy  G-ardiner  O'Halloran  and  other  children  and  scholars  in 
the  said  school.     To  the  evil  example  of  all  others,  &c. 

Third  count. — That  at  the  time  of  committing  the  offence 
hereinafter  in  this  count  mentioned,  William  lyArcy  Gardiner 
O'Halloran  was  a  lad  of  the  age  of  fourteen  years,  and  was  a 
scholar  and  inmate  of  Christ's  Hospital  in  the  City  of  London, 
and  was  under  the  care,  custody,  and  control  of  the  Governors  of 
Christ's  Hospital  aforesaid.  That  the  said  Edward  Bansford, 
being  an  evil  disposed  person,  and  of  wicked,  immoral,  and 
depraved  mind  and  disposition,  afterwards,  to  wit,  on  the  same 
day  and  iu  the  year  aforesaid,  unlawfully  and  wickedly  did  write 
and  send,  and  cause  and  procure  to  be  written  and  sent  to  the 
said  William  D'Arcy  Gardiner  O'Halloran  a  certain  letter,  to  wit, 
the  letter  mentioned  and  set  forth  in  the  first  count  of  this 
indictment,  and  did  attend  at  the  premises  of  the  said  Christ's 
Hospital  in  London  afc^esaid,  with  the  avowed  object  and  design 
of  procuring  a  personal  interview  with  the  said  William  D'Arcy 
Gardiner  O'Halloran,  and  by  false  representations  and  fraudulent 
means  to  take  and  remove  him  the  said  William  D'Arcy  Gardiner 
O'Halloran  from  and  out  of  the  care,  custody,  and  control  of  the 
said  governors,  and  to  get  him  the  said  William  D'Arcy  Gardiner 
O'Halloran  into  the  custody  and  control  of  him  the  said  Edward 
Bansford,  with  the  intent  that  he  the  said  William  D' Arcy  Gardiner 
O'Halloran  was  so  in  his  custody  and  control,  should  commit 
a  certain  felony  with  him  the  said  William  D'Arcy  Gardiner 
O'Halloran,  to  wit,  feloniously,  wickedly,  diabolically,  and  against 
the  order  of  nature,  to  commit  and  perpetrate  with  each  other  the 
detestable  and  abominable  crime  of  buggery,  against,  &c. 

Fourth  count. — That  the  said  Edward  Bansford  afterwards,  to 
wit,  on  the  day  and  in  the  year  aforesaid,  unlawfully  and  wickedly 
did  solicit  and  incite  the  said  William  D'Arcy  Gardiner  O'Halloran 
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Rm^        feloniously  to  commit  and  perpetrate  with  him  the  said  Edward 
Ramoobd.    Ransford,   the    abominable^   horrid,   and    detestable    crime  of 

'    buggery,  against,  &c. 

1874.  Fifth  count.— That  the  said  Edward  Ransford  afterwards,  to  wit, 

MiadoMonor  ^^  ^®  ^^  *°^  "^  ^^®  7®^  aforesaid,  unlawfully  and  wickedly  did 
-^Aueapt  to  solicit  and  incite  the  said  William  D'Arcy  Gardiner  (yHalloran 
unlawfully  to  attempt  and  endeavour  to  commit  and  perpetrate 
with  him  tiie  said  Edward  Hansford,  the  abominable,  homd,  and 
detestable  crime  of  buggery,  against,  &c. 

Sixth  count.— That  the  said  Edward  Ransford  afterwards,  to 
wit,  on  the  same  day  and  in  the  year  aforesaid,  unlawfoUy, 
wickedly,  and  indecently  did  write  and  send,  and  cause  and  pro- 
cure to  be  written  and  sent  to  the  said  William  lyArcy  Gardiner 
(yHalloran,  a  certain  letter,  to  wit,  the  letter  mentioned  and  set 
forth  in  the  first  count  of  this  indictment,  with  intent  thereby  to 
move  and  incite  the  said  William  D*Arcy  Gardiner  (yHalloran 
feloniously  and  wickedly  to  commit  and  perpetrate  with  him  the 
said  Edward  Ransford,  the  detestable  crime  of  buggery,  and  by 
the  means  aforesaid  did  unlawfally  and  wickedly  attempt  and 
endeavour  to  incite  the  said  William  D'Arcy  Gardiner  (yHalloran 
feloniously  to  commit  and  perpetrate  with  him  the  said  Edward 
Ransford,  the  detestable,  horrid,  and  abominable  crime  aforesaid, 
against,  dbc« 

Seventh  count. — ^That  the  said  Edward  Ransford  afterwards,  to 
wit,  on  the  same  day  and  in  the  year  aforesaid,  unlawfally,  wickedly, 
and  indecently  did  write  and  send,  and  cause  and  procure  to  be 
written  and  sent  to  the  said  William  D^Arcy  Gardiner  O'Halloran, 
a  certain  letter,  to  wit,  the  letter  mentioned  and  set  forth  in  the 
first  count  of  this  indictment,  with  intent  thereby  to  move  and 
incite  the  said  William  D^Arcy  Gardiner  (yUalloran  to  attempt 
and  endeavour,  feloniously  and  wickedly,  to  commit  and  per- 
petrate with  him  the  said  Edward  Ransford,  the  detestable  crime 
of  buggery,  and  by  the  means  aforesaid  did  unlawfully  and 
wickedly  attempt  and  endeavour  to  incite  the  said  William  D'Arcy 
Gardiner  O'Halloran  to  attempt  to  commit  and  perpetrate  with 
him  the  said  Edward  Ransford,  the  detestable,  horrid,  and 
abominable  crime  aforesaid. 

Eighth  coant. — That  the  said  Edward  Ransford  afterwards,  to 
wit,  on  the  day  and  in  the  year  aforesaid,  unlawfully,  wickedly, 
and  indecently  did  write  and  send,  and  cause  and  procure  to  be 
written  and  sent  to  the  said  William  D'Arcy  Gardiner  (YHalloran 
a  certain  letter,  to  wit,  the  letter  mentioned  and  set  forth  in  the 
first  count  of  this  indictment,  with  intent  thereby  to  move  and 
incite  thp  said  William  lyArcy  Gardiner  O'Halloran  unlawfully 
to  commit  and  perpetrate  with  him  the  said  Edward  Ransford, 
divers  unnatural  and  sodomitical  acts  and  practices,  and  by  the 
means  aforesaid  did  unlawfully  and  wickedly  attempt  and 
endeavour  to  incite  the  said  William  D'Arcy  Gardiner  O'Halloran 
to  commit  and  perpetrate  with  him  the  said  Edward  Ransford, 
the  said  mmatuiul  and  sodomitical  acts  and  practices. 
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Ninth  count. — ^That  the  said  Edward  Bansford^  being  a  person        

of  wicked  and  abandoned  mind  and  disposition^  and  wholly  lost    ^^J^ 

to  all  sense  of  decency,  chastity,  and  morality,  and  unlawfully  and        

wickedly  devising,  contriving,  and  intending,  as  much  as  in  him        1874. 
lay,  to  vitiate,  debauch,  and  corrupt  the    minds  and  morals  of  jLn^^IZiaar 
the  liege  subjects  of  our  said  ladv  the  Queen,  and  to  poison  and  ^Attenq>t  to 
infect  the  minds  of  the  youth  of  this  kingdom,  on  tne  23rd  of      Indte, 
March,  in  the  year  aforesaid,  unlawfully  and  wicked  did  write 
and  publish,  and  cause  and  procure  to  be  written  and  published, 
a  certain  wicked,  indecent,  and  obscene  libel,  in  the  form  of  a 
letter,  directed  and  addressed  to  one  William  D'Arcy  (Gardiner 
O'HaUoran,  by  the  name  and  description  of 

Master  Wm.  O'Halloraii, 

OhriBt'B  Hospital,  Newgate-street,  E.O. 

He  the  said  William  D'Arcy  Gkurdiner  O^Halloran  then  beinff  a 
scholar  in  a  public  school  called  Christ^s  Hospital,  in  London 
aforesaid,  and  which  said  wicked,  indecent,  and  obscene  libel  was 
and  in  part  thereof  according  to  the  tenor  and  e£fect  following, 
that  is  to  say : 

My  dear  Fellow,— I  write  one  note  for  inspection,  if  neoessaiy.  If  I  come  on 
Wednesday  what  wonld  yon  like  to  do  ?  Would  yon  like  to  go  with  me  to  a  qniet 
honse  where— (The  rest  of  the  letter  was  set  ont  in  the  indiotment). 

P.  DB  LA  R.  H. 

To  the  common  nuisance  of  the  youth,  &c. 

Tenth  count. — ^That  the  said  Edward  Bansford,  being  such 
person  as  aforesaid,  and  unlawfully  and  wickedly  devising  and 
intending  as  aforesaid,  afterwards,  to  wit  on  the  7th  of  September 
in  the  year  aforesaid,  unlawfully  and  wickedly  did  write  and 
publish,  and  cause  and  procure  to  be  written  and  published,  a 
certain  wicked,  indecent,  and  obscene  libel,  in  the  form  of  a 
letter  directed  and  addressed  to  the  said  William  D'Arcy  Gardiner 
jO'Halloran,  by  the  name  and  description  of 

Master  Wm.  0*Halloran, 

Christ's  Hospital,  Newgate-street,  E.O., 

he  the  said  William  D'Arcy  Gardiner  O'Halloran  then  being  a 
scholar  in  the  said  public  school,  and  which  said  wicked,  indecent, 
and  obscene  libel  was  and  is  according  to  the  tenor  and  effect 
following,  that  is  to  say :  (setting  out  the  letter  in  first  count, 
supra) — 
To  the  common  nuisance,  &c. 

The  following  facts  were  proved  : 

The  prisoner  sent,  knowing  their  contents,  three  letters  ta  a 
boy  of  the  age  of  fourteen  years,  and  the  boy  received  the 
same. 

The  first  was  as  follows  : 

King's  Cross  Station,  N.W.,  Friday. 
Dear  O'Halloran,^  Probably  yon  don't  know  me,  or  my  name.    Tonr  father  was 
once  yery  kind  to  me,  and  I  should  like  to  show  a  little  kindness  in  retnm.    I  haye 
only  ]ast  learned  you  are  at  Christ's  Hospital,  and  as  I  am  passing  through  London, 
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Vn,  "nd  staying  till  to-molroir  night,  perfakps  yon  oonld  g*t  Imts  to  go  ont  with  m*  to- 

p.  morrow  (Satarda;).     I  am  not  quite  Mrtsiii  ot  my  monmeuta,  Dor  where  I  ahill  be 

BaiTOOBB.      atajbg  to-morrovr,  bnt  if  yon  ware  to  meet  me  at  St.  Paul's  Cathedral,  North  Trmn- 

'     Mpt,  at  2'46,  we  could  then  spend  the  afterneoa  till  the  time  oomaa  for  yon  to  he  back 

187*.  atyourschooL     1  do  not  know  yon  bt»d  by  eight,  bnt  if  I  aoa  a  "Bine"  in  the 

ohnroh  at  that  time  I  shall  take  it  for  granted  it  ia  yon.— Faithfully  yon™, 

Miidaiuanor  P.  Dl  u  Rooaa  HlBxnoir. 

— Attanpi  to 

India.  The  second  was  tlie  one  set  ont  in  the  ninth  oonnt,  and  dated 

the  23rd  of  March,  1874. 

And  on  a  separate  paper,  bnt  in  the  same  envelope  : 

9,  Senth-parada,  BattuMa,  S.W.,  Sunday. 

My  dear  O'Hallonn, — I  am  awfnlly  aorry  not  to  be  able  to  keep  my  appointment  on 
Saturday.  1  hope  yon  did  not  get  leave,  and  bo  bad  not  to  wait  for  me.  I  wai  kept 
till  flvo  o'clock  by  a  lawyer.  I  leave  to-morrow  (Monday),  bnt  hope  to  be  in  town  on 
Tuesday  evening,  to  leave  again  on  Wednesday  evening.  Will  yon  send  me  a  line  by 
retnni  in  the  inclosed  envelope,  saying  if  I  shall  Bnd  yon  at  Ohrist's  Hoapital  dd  that 
day  about  2.S0  p.uL  ?  If  I  am  oot  tbere  by  245,  I  shall  not  be  able  to  come  at  aU ; 
I  ahall  haiB  to  wait  for  another  oppartuuity.  Hopitig  yon  were  not  InconTenieaced, — 
Truly  yonta,  P.  M  u,  B.  Huuuoh. 

The  above  ia  only  a  temporary  addreea  at  a  boarding-house.  II]  oall  or  send  for  Um 
letter  at  the  P.O. 

The  above  letters  were  read  by  the  boy. 

The  third  was  the  one  set  out  in  first  coant. 

The  last  two  letters  were  each  on  two  pieces  of  paper — one 
BQch  that  it  might  be  shown  by  the  boy  to  anyone,  the  other 
intended  to  be  read  by  the  boy  only.  He  read  the  first  and 
second  letters.  He  did  not  read  the  third,  nor  eitlier  part  of  it, 
nor  in  any  way  knew  its  contents,  handing  both  parts  unread  to 
the  authorities  of  the  achool  where  he  was. 

It  was  objected  that  the  counts  were  bad,  and  that  there 
was  no  evidence  in  support  of  them. 

The  jury  found  the  prisoner  guilty. 

I  respited  judgment,  and  reserve  for  the  opinion  of  the  Court 
of  Criminal  Appeal  whether  any  one  or  more,  or  all  of  the  counts, 
is  or  are  good,  and  whether  there  is  evidence  in  support  of  any 
good  count. 

If  there  is  no  good  count,  or  no  good  count  in  support  of 
which  there  is  evidence,  the  conviction  is  to  be  qahsed ;  other- 
wise it  is  to  stand  as  to  such  count  or  counts  as  is  or  are  ^ood, 
and  in  support  of  which  there  is  evidence. 

(Signed)     G.  Bbutweu.. 

No  couuEel  appeared  for  the  prisoner. 

Slrit-ight  (Oill  with  him)  for  the  prosecution. — The  conviction 
ought  to  be  affirmed.  It  is  snbmitted  that  the  letter  of  the  5th 
of  September,  with  its  inciosnre,  justified  the  verdict  of  guilty. 
the  fimt  three  counts  allege  that  O'Halloran  was  a  boy  of  tender 
yonra  at  Christ's  Hospital  School,  and  was  under  the  care  and 
custody  of  the  governors  thereof,  and  was  there  being  educated 
in  the  anid  school  in  the  principles  of  religion,  morality,  and 
virtue.  [Lush,  J. — What  does  ^at  matter;  the  offence  would 
^^^^e  the  same  if  the  boy  had  not  been  at  school.     Kklly,  O.B. — 
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Without  discussing  the  validity  of  those  counts^  have  70U  not        Rm) 

^  some  count  which  will  raise  the  point  distinctly^  whether  what  the    ^ ,  ^i 

prisoner  did  was  an  attempt  tb  commit  a  misdemeanor  ?    The    *^*!!!!!^ 
4th   count  charges   that   the    prisoner  did    solicit  and    incite        1874, 
O'Ealloran  to   commit   an  unnatural   offence.     [EIblly,  C.B.—   t^.". 

f  The    difficulty   upon    that    count    is^    is    it    a    solicitation    to  ^Attempt  ta 

address  a  letter  to  a  person  which  is  not  read  by  the  person  to       Indtg. 
whom  it  is  sent^  and  by  whom  it  is  received  ?     It  is  stated  in 
the  oaae  that  the  boy  did  not  read   the  letter  of  the  5th  of 
September^  nor  either  part  of  it^  nor  in  any  way  know  its  con- 
tents^ but  handed  both  parts  unread  to  the  school  authorities.] 
^  In  Bex  V.  Higgins  (2  East^  5)  it  was  held^  that  to  solicit  a  servant 

\  to  steal  his  master's  goods  is  a  misdemeanor,  though  it  is  not 
f  charged  in  the  indictment  that  the  servant  stole  the  goods,  nor 
I  that  any  other  act  was  done  except  the  soliciting  and  inciting. 
I        That  case  was  recognised,  as  law  in  Beg.  v.  Oregory  (10  Cox, 

y  :  C.  C.  469),  where  it  was  held  that  to  solicit  and  incite  a  person 
!  to  commit  a  felony,  though  no  felony  be  in  fact  committed, 
is  a  misdemeanor.  [Pollock,  B.,  referred  to  Beg-  v.  Welhami 
(1  Cox  Grim.  Gas.  193).]  Here  the  solicitation  was  complete 
as  soon  as  the  letter  was  posted.  [Brbtt,  J. — The  allegation 
is,  ''did  incite.^'     How  can   that  be  sustained,  when  the  boy 

^  to   whom  the  letter  was    addressed   neither  recul  it  nor  knew 

its  contents  f ]  At  all  events  the  seventh  count  is  free  from  this 
objection ;  that  charges  that  the  prisoner  sent  the  letter  with 
intent  to  incite  O'Halloran  to  commit  an  unnatural  offence,  and 

^  that  he  did  unlawfully  attempt  and  endeavour  to  incite  him  to 

attempt  to  commit  an  ui;inatural  offence.  [Pollock,  B. — In  Bex 
V.  Higgins f  Grose,  J.,  said :  *'  It  is  said,  however,  that  there  is 
no  instance  of  a  mere  solicitation  to  another  to  commit  a  felony 
being  adjudged  a  misdemeanor;  and  it  was  attempted  to  be 
distinguished  from  the  case  of  Bex  v.  Scofield,  but  that  case, 
though  not  immediately  in  point,  is  in  truth  much  stronger 
than  the  present,  for  there  an  attempt  to  commit  a  misdemeanor 
was  holden  indictable ;  and  the  cases  of  R.  v.  Vaughan  and  R.  v. 
Plympton  were  expressly  recognised,  which  came  still  nearer  to 
the  present.  Nor  was  the  case  of  12.  v.  Johnson  denied  to  be 
law,  which  was  a  solicitation  to  commit  a  perjury,  and  which  had 

|/  been  cited  in  the  course  of  the  argument.     All  these  cases  prove 

r  that  inciting  another  to  commit  a  misdemeanor  is  itself  a  misde- 

meanor; a  fortiori,  therefore,  it  must  be  such  to  incite  another 
to  commit  felony.'']  In  Rex  v.  Boderick  (7  Car.  &  P.  795)  it  was 
held  by  Parke,  B.  that  an  attempt  to  commit  a  misdemeanor  is  a 

^'  misdemeanor,  whether  the  misdemeanor  is  a  statutable  or  a  com- 

r  mon  law  one.     And  so  in  Bex  v.  Phillips  (6  East,  464)  it  was 

held  that  it  is  an  indictable  misdemeanor  to  endeavour  to  provoke 
another  to  commit  the  misdemeanor  of  sending  a  challenge  to 
fight.     Upon  these  grounds,  it  is  submitted  that  the  seventh 

r  count  was  proved,  both  in  law  and  fact. 

E^xllt,  C.B. — ^I  am  clearly  of  opinion,  in  point  of  law,  that  any 
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attempt  to  oommit  a  misdemeanor  is  itself  a  misdemeanor,  and  I 
m^^jQ^    am  also  of  opinion  that  to  incite  or  even  solicit  another  person  to 

commit  a  felony,  or  to  do  any  act  with  intent  to  induce  another 

1874.       person  to  commit  snch  offence,  is  a  misdemeanor.    The  seventh 
MMmeamr  ^^^^^  charges  a  valid  offence,  for  it  alleges  tiiat  the  prisoner  did 
^Attempt  to  write  and  send  a  certain  letter  with  intent  to  solicit  and  incite 
ludu,       the  boy  to  commit  a  felonv,  not  that  he  did  actoally  solicit  and 
incite  the  boy,  as  to  whicn  there  might  be  some  doubt,  for  the 
letter  was  not  read  by  the  boy,  and  the  boy,  therefore,  might 
be  said  not  to  have  been  solicited.     But  the  seventh  count  is 
free  from  any  difficulty  of  that  nature,  as  the  charge  therein  is 
that  the  prisoner  endeavoured  to  solicit  and  incite  tiie  boy  to 
the  commission  of  a  certain  offence.     That  being  so,  we  have 
only  to  consider  whether  the  evidence  given  sustained  the  count. 
On  the  first  and  second  letters  I  forbear  to  make  any  observa- 
tion, but  on  the  third  letter,  with  its  inclosure,  I  think  there 
was  evidence  to  sustain  the  count.    The  construction   of  that 
letter,  with  its  inclosure,  was  a  question  for  the  jury,  and  they 
have  put  the  construction  on  it  that  the  prisoner  by  writing  and 
sending  it,  intended  to  incite  the  boy  to  commit  the  offence 
alleged  in  the  count.  ^  J  am  further  of  opinion  that  the  verdict 
was  right,  and  that  the  seventh  count  was  proved  and  sup- 
ported by  that  evii^ence.     It  must  not  be  supposed  that  I  am 
expressing  any  opinion  inconsistent  with  any  of  the  other  counts 
bemg  sustainable  in  point  of  law.      The  conviction  will   be 
affirmed. 

Lush,  J. — I  entirely  agree  with  the  Lord  Chief  Baron  as  to 
his  observation  on  the  other  counts,  and  I  am  of  the  same  opinion 
with  him  as  to  the  seventh  count,  it  is  well  established  by  the 
authorities  that  an  attempt  to  commit  a  misdemeanor  is  itself  a 
misdemeanor.  The  seventh  count  charges  such  a  misdemeanor, 
for  it  alleges  that  the  prisoner  did  write  and  send  a  letter  with 
intent  thereby  to  incite  the  boy  to  attempt  and  endeavour  to 
oommit  an  unnatural  offence. 

Bbstt,  J. — The  inciting  a  person  to  commit  a  felony  is  a  mis- 
demeanor. The  case  in  2nd  East's  Reports,  is  an  authority  for 
that  point.  The  seventh  count,  therefore,  is  good,  and  the  evi- 
dence establishes  that  the  prisoner  did  attempt  to  commit  the 
misdemeanor  therein  charged.  I  express  no  opinion  upon  the 
other  counts  of  the  indictment. 

QuAiN,  J. — I  am  of  the  same  opinion. 

Pollock,  B. — ^I  am  clearly  of  opinion  that  the  seventh  count  is 
good.  In  Schqfield^s  case  (Cald.  897),  Lord  Mansfield,  C. J.^  says : 
'^  So  long  as  an  act  rests  on  bare  intention,  it  is  not  punishable, 
but  immediately  when  an  act  is  done,  the  law  judges  not  only  of 
the  act  done,  but  the  intent  with  which  it  is  done,  and  if  accom- 
panied with  an  unlawful  and  malicious  intent,  though  the  act  it- 
self would  otherwise  have  been  innocent,  the  intent  being 
criminal,  the  act  becomes  criminal  and  punishable.''  Was,  then, 
the  third  letter,  with  its  inclosure,  an  act  done  with  a  criminal 
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intent  ?    I  think  that  the  sending  of  it  to  the  boy  with  a  criminal        R«»- 
intent  was  a  criminal  act  done^  though  the  letter  was  not  seen    'Rji^wm>. 
by  the  boy,  within  the  above  dictum  of  Lord  Mansfield. 


OonvicUon  affirmed. 


COURT  OP  CRIMINAL  APPEAL. 

Saturday^  Nov.  14,  1874. 

(Before  Kelly,   C.B.,  Lush,  J.,  Bebtt,  J.,  Quatn,  J,,  and 

Pollock,  B.) 

Rbo.  v.  Joseph  RnDaE.(a) 

Indictment — Larceny  and  Embezzlement  by  Partners*  ilc^— 30  8f  31 
Vict.  c.  116—24  |-  25  Vict.  c.  96,  «.  22. 

Upon  an  indictment  under  ZO  ^31  Vict.  c.  116,  against  a  partner 
or  a  joint  beneficial  owner  for  stealing,  charging  the  prisoner 
with  being  a  partner  in  one  set  of  counts,  and  m  another  with 
being  a  beneficial  owner  of  the  property  stolen : 

Held,  thatif  upon  the  evidence  it  appears  that  he  is  guilty  tfem^ 
bezzlemeni  and  not  of  larceny  he  may,  upon  a  proper  direction 
to  the  jury,  be  found  guilty  of  embezzlement  upon  the  indictment, 
by  virhie  of  sect.  72  of  24  ^  25  Vict.  c.  96,  So,  also,  if  the 
charge  in  the  indictment  is^  one  of  embezzlement  and  not  of 
larceny,  he  may  be  found  guilty  of  larceny  if  the  evidence  wa/r- 
rants  it. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
of  Manchester. 

At  a  Quarter  Sessions  held  for  the  city  of  Manchester,  on  the 
28th  of  August,  1874,  Joseph  Rudge  was  tried  before  me  upon 
the  following  indictment : — 

City  of  Manchester  in  the  county  of  Lancaster,  to  wit. — ^The 
jurors  for  our  lady  the  Queen,  upon  their  oath  present,  that  Joseph 
Budge,  on  the  24th  of  October,  1871,  being  then  a  member  of  a 
certain  copartnership,  to  wit,  a  copartnership  between  one  Richard 
licicester  and  others  and  him  the  said  Joseph  Rudge,  did  then 

(a)  Reported  by  John  THOicpaoN,  Esq.,  Barrister-at-Liiw. 
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Bao.       and  whilst   he  was  such  member  of  snoh  copartnership^  and 

'-  within  the  space  of  six  months  from  the  first  to  the  last  of  the 

Z^!?"      acts  of  stealing  charged  in  this  indictment^  12.  10«.  of  the  pro- 

1874.       perty  of   the  said  copartnership,  to  wit,  of  the  said  Bichard 

j7~^ ,     Leicester  and  others,  and  him  the  said  Joseph  Bndge,  then  and 

aP^^SJ^  there  being  found,  feloniously  did  steal,  take,  and  carry  away, 

Embezgkment  against  the  form,  &c. 

~^f<f  ^  'T**  Second  count. — That  the  said  Joseph  Budge  afterwards,  to  wit, 
c.  116, ».  1.  ^^  ^^  26th  of  January,  1872,  being  then  a  member  of  the  said 
copartnership,  and  within  the  space  of  six  months  from  the  first 
to  the  last  of  the  acts  of  stealing  charged  in  this  indictment, 
IZ.  Ihs.  of  and  belonging  to  the  said  copartnership,  then  and 
there  being  found,  feloniously  did  steal,  take,  and  carry  away, 
against  the  form,  &o. 

Third  count. — That  the  said  Joseph  Budge  afterwards,  to  wit, 
on  the  11th  of  April,  in  the  year  last  aforesaid,  being  then  a 
member  of  the  said  copartnership,  to  wit,  on  the  day  and  year 
last  aforesaid,  and  within  the  said  space  of  six  months  from  the  first 
to  the  last  of  the  acts  of  stealing  charged  in  this  indictment, 
1{.  158.  of  and  belonging  to  the  said  copartnership  then  and  there 
being  found,  feloniously  did  steal,  take,  and  carry  away,  against 
the  form,  &c. 

Fourth  count. — That  the  said  Joseph  Budge,  on  the  day  and 
year  first  aforesaid,  then  being,  together  with  the  said  Bichard 
Leicester  and  others,  a  beneficial  owner  of  certain  moneys  of  and 
belonging  to  them,  the  said  Bichard  Leicester  and  others,  and 
the  said  Joseph  Budge,  did  then,  and  within  the  space  of  six 
months  from  the  first  to  the  last  acts  of  stealing  charged  in  this 
indictment,  and  whilst  he  was  one  of  such  beneficial  owners, 
certain  other  money,  to  wit,  IZ.  10^.,  the  property  of  them  the 
said  beneficial  owners,  then  aud  there  feloniously  did  steal,  take, 
and  carry  away,  against  the  form,  &c. 

Fifth  count. — ^That  the  said  Joseph  Budge  afterwards,  to  wit, 
on  the  26th  of  January,  1872,  being  a  beneficial  owner  as  afore- 
said, afterwards  and  whilst  he  was  such  beneficial  owner  as 
aforesaid,  on  the  26th  of  January  in  the  year  last  aforesaid,  and 
within  the  said  space  of  six  months  from  the  first  to  the  last  of 
the  acts  of  stealing  charged  in  this  indictment,  IZ.  15«.  of  and 
belonging  to  the  said  beneficial  owners  then  and  there  being 
found,  feloniously  did  steal,  take,  and  carry  away,  against  the 
form,  &c. 

Sixth  {sount. — ^That  the  said  Joseph  Bud^e  afterwards,  to  wit, 
on  the  11th  of  April  in  the  year  last  aforesaid,  being  a  beneficial 
owner  as  aforesaid,  and  whilst  he  was  such  beneficial  owner  as 
aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  and  within 
the  said  space  of  six  months  from  the  first  to  the  last  of  the  acts 
of  stealing  charged  in  this  indictment,  IZ.  158.  of  and  belonging 
to  the  said  beneficial  owners  then  and  there  being  found, 
feloniously  did  steal,  take,  and  carry  away,  against  the  form,  &c. 

It  was  proved  at  the  trial  that  the  prisoner  was  the  Central 
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SMretoFjr  to  ibe  Flint  Glass  Makers'  Sooiety  of  Great  Britain       Am. 
and  Ireland,  in  which  Richard  Leicester  and  others  were  partners      nxmam. 

mth  him*    The  society  was  instituted  for  the  purpose  of  assisting        

its  members  in  sickness^  &c.  1874. 

The  prisoner  was  paid  an  annual  salary  of  30Z.  as  central    ^g^  i^ 
seoretary,  and  certain  sums  of  money  were  transmitted  to  him  a  Partner^ 
on  account  of  the  society  by  each  of  the  district  secretaries.    It  EmbezzUment 
was  his  duty  to  act  in  accorOance  with  the  rules  of  the  society^  of  "^f/^,^"'*' 
which  the  following  refer  to  his  duties : 

Election  and  Duties  of  Qffioers, 

That  there  aball  be  «  oentnl  aeoretvry  elected  annaally  hj  a  majoritj  of  the  rotes 
of  the  trade,  who  shall  be  eligible  for  re-election,  and  who  shall  have  the  power  to 
nominate  a  central  committee  (open  to  the  objection  of  the  trade),  in  whose  hands 
the  ezeoatiTe  power  of  the  sooiety  shall  be  vested  from  year  to  year,  sabjeot  to  siioh 
regolations  as  shall  be  hereafter  mentioned. 

That  the  voting  for  the  office  of  central  secretary,  tmstees,  and  the  district  where 
onr  fands  are  to  be  invested,  shall  be  decided  by  individual  voting. 

The  central  secretary  shell  supply  district  secretaries  with  printed  forms  for  re* 
tarns  of  all  members  who  were  in  arrears  on  last  quarter  night ;  also,  a  summary 
account  of  income  and  expenditure. 

The  central  secretary  shall  publish  a  report  of  the  income  and  expenditure  of 
the  society  every  quarter,  with  a  list  of  the  members  in  arrear,  also,  the  names  of 
all  expelled. 

He  shall  also  keep  a  list  of  the  unemployed  with  references  to  the  situations  they 
are  capable  of  filling,  and  when  applied  to  for  a  man,  he  shall  send  the  man  who  haa 
been  longest  on  the  Ust,  if  he  is  capable  of  filling  the  situation  he  is  required  for. 

The  central  secretary^neglecting  to  publish  the  qnarterly  report  within  one  month 
after  receiving  tiie  last  of  &  dis&iot  schedules,  shall  be  fined  2s.  6dL  for  each  week 
it  is  delayed. 

The  oentral  secretary's  salary  ahall  be  802.  per  anunm. 

Bankinff  of  surpbu  Fundi, 

That  tiie  surplus  money  of  each  district  be  deposited  in  the  benk  in  the  name  of 
three  trustees,  chosen  at  the  first  qqarterly  meethig  of  the  district ;  the  bank  book  to 
be  produced  at  each  meeting  of  the  distrioti  and  at  the  genend  conlerenoe  of  tiia 
society. 

The  prisoner  made  out  his  accounts  and  circulated  them  as 
usual  in  the  month  of  Februanr  last.  There  appeared  in  that 
account  items  entered  as  paid  by  him  to  printers  for  work  done 
on  accouiit  of  the  Qociety^  exceeding  the  sums  actually  paid  for 
such  work  by  the  several  sums  which  the  prisoner  was  charged 
with  stealing  in  the  indictment. 

In  May  last  a  committee  of  the  society  was  summoned  by  the 
prisoner,  and  subsequently  to  that  scrutineers  were  appointed  to 
examine  the  prisoner's  accounts.  They  met  in  Jnly-  At  their 
meeting  the  prisoner  produced  three  printers'  bills  for  printing, 
purporting  to  be  receipted,  in  order  to  discharge  himself  from 
the  amounts  falsely  alleged  in  his  accounts  to  have  been  paid  by 
him  to  the  printers.  These  bills  and  the  signatures  to  the 
receipts  were  fictitious,  not  having  been  made  out  or  signed  by 
the  printers,  or  any  one  on  their  behalf.  The  prisoner  took 
credit  for,  and  was  allowed  in  account  by  the  scrutineers,  the 
sums  for  which  he  produced  the  fictitious  receipts. 

At  a  subsequent  mvestigation  of  the  prisoner's  accounts  these 
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Rbo.       facts  were  discovered^  and  the  prisoner  appeared  to  be  a  defaulter 
p  "•  to  the  society  to  the  extent  of  several  hundred  pounds. 

The  jury  found  the  prisoner  guilty,  but  having  some  doubt 

1874.       whether  he  could  be  found  guilty  on  the  evidence  produced,  I 
^         ,      reserved  this  case  for  the  consideration  of  the  Court  for  the 
a  F^nert.  Consideration  of  Grown  Cases  Reserved.   Judgment  was  respited, 
Embezzlement  and  the  prisoner  bailed. 

""^^16^^ ^\^'     ^  there  was  evidence  upon  which  the  jury  could  find  the 
*  '  '    prisoner  guilty,  the  conviction  is  to  stand,  if  not,  it  is  to  be 
quashed. 

(Signed)  Hbney  W.  West, 

Recorder  of  the  said  City  of  Manchester. 

Woodard,  for  the  prisoner.— The  conviction  cannot  be  sustained. 
The  first  three  counts  are  firamed  on  the  30  &  81  Vict.  c.  116, 
s.  1,  which  enacts  that,  ^'  If  any  person,  being  a  member  of  any 
copartnership,  or  being  one  of  two  or  more  beneficial  owners  of 
any  money,  goods  or  effects,  bills,  notes,  securities,  or  other 
property,  shall  steal  or  embezzle  any  such  money,  goods  or 
effects,  bills,  notes,  aacurities,  or  other  property  of  or  belonging 
to  any  such  copartnership,  or  to  such  joint  beneficial  owners, 
every  such  person  shall  be  liable  to  be  de^t  with,  tried,  convicted, 
and  punished  for  the  same  as  if  such  person  had  not  been  or  was 
not  a  member  of  such  copartnership,  or  one  of  such  beneficial 
owners.''  There  was  no  offence  of  larceny  in  this  case.  The 
prisoner  was  a  member,  and  also  the  central  secretary  of  the 
society.  In  his  capacity  of  central  secretary  it  was  his  duty  to 
receive  moneys  from  district  secretaries,  to  use  them  for  the 
purposes  of  the  society,  and  deposit  the  surplus  money  in  the 
bank  in  the  name  of  the  trustees.  He  received  the  moneys  as 
the  servant  of  the  society,  and  not  in  his  capacity  of  a  member; 
and  being  a  de&ulter,  his  offence  is  not  that  of  larceny.  If  any 
offence  was  committed,  it  was  that  of  embezzlement,  and  he 
could  not  have  been  found  guilty  of  embezzlement  upon  this 
indictment  for  larceny,  for  he  is  charged  in  the  one  set  of  counts 
as  a  member  of  a  copartnership,  and  in  the  other  as  a  beneficial 
owner  with  Leicester  and  others,  and  not  as  a  servant.  [Brbtt,  J. 
— ^If  this  was  a  stealing,  your  point  is  gone,  for  the  statute  says, 
'^He  shall  be  liable  to  be  dealt  with,  tried,  convicted,  and 
punished,  as  if  he  had  not  been  or  was  not  a  member  of  such 
copartnership  or  one  of  such  beneficial  owners/'  Was  not  the 
money  sent  to  him  by  the  district  secretaries  money  belonging  to 
the  society?]  The  case  does  not  say  that  any  of  the  sums 
charged  in  the  indictment  were  transmitted  by  any  one  belonging 
to  the  society.  And  the  24  &  25  Yict.  c.  96,  s.  72,  which 
provides  in  the  latter  part  of  it,  that  if  upon  the  trial  of  any 
person  indicted  for  larceny  it  shall  be  proved  that  he  took  the 
property  in  question  in  any  such  manner  as  to  amount  in  law  to 
embezzlement,  &c.,  he  shall  not  by  reason  thereof  be  entitled  to 
be  acquitted,  but  the  jury  shall  be  at  Liberty  to  return  as  their 
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Verdict  that  snchperson  is  not  guilty  of  larceny^  but  is  guilty  of       Rio» 
embezzlement*    Here  the  jury  have  not  found  the  prisoner  guilty      rj,^,. 

of  embezzlement;  if  they  had^  it  would  have  been  a  different        

question.     Further^  the  property  should  have  been  laid  as  the       1874. 
property  of  the  trustees,  if  it  was  a  stealing  from  the  society :    2xzrc^  bv 
(Beg.  V.  Marks,  10  Cox  Crim.  Cas.  317.)  aPca^ner^ 

Ambrose,  Q.O.  {Smyley  vrith  him),  for  the  prosecution,  were  Embtzzknma 
not  called  upon  to  argue.  "f^lie^V  L 

Kelly,  C.B. — ^This  case  is  not  altogether  free  from  difficulty,  ' 

as  the  facts  are  somewhat  loosely  stated.  But  looking  at  the  terms 
in  which  the  question  is  submitted  to  us,  viz. :  "  If  there  was 
evidence  on  which  the  jury  could  find  the  prisoner  guilty,  the 
conviction  is  to  stand;  if  not,  it  is  to  be  quashed,"  I  think  we 
may  read  it,  ''  Guilty  either  of  embezzlement  or  larceny."  Now 
the  facts  that  raise  the  question  are,  that  certain  moneys 
belonging  to  this  copartnership  or  society  were  transmitted  by 
the  district  secretaries  to  the  prisoner  on  account  of  the  society. 
It  follows,  therefore,  that  the  money  which  so  came  into  the 
prisoner's  possession  was  money  belonging  to  the  society.  Then  the 
prisoner  made  out  his  accounts  and  entered  therein  sums  of  money 
as  paid  to  printers,  exceeding  the  sums  actually  paid  by  the  several 
sums  charged  in  the  indictment ;  and  when  caUed  upon  to  verify 
his  accounts,  the  prisoner .  produced  fabricated  receipts  for  the 
sums  so  alleged  to  have  been  paid  by  him.  If  the  case  had 
stopped  there,  it  might  have  been  said  that  the  time  had  not 
arrived  for  accounting  for  the  whole  of  the  money  in  his  hands 
and  paying  over  the  same  to  the  society,  and  tha€  the  difference 
had  been  applied  by  the  prisoner  to  the  use  of  the  society.  But 
the  concluding  paragraph  of  the  case  states  that  at  a  subsequent 
investigation  of  the  prisoner's  accounts,  these  facts  were  dis- 
covered, and  the  prisoner  appeared  to  be  a  defaulter  to  the 
society  to  the  extent  of  several  hundred  pounds.  That  can  only 
mean  that  the  time  had  arrived  when  the  moneys  received  by  the 
prisoner  should  have  been  accounted  for  and  that  the  prisoner 
nad  failed  to  account  for  them.  The  result  is,  that  the  prisoner  had 
received  moneys  belonging  to  the  society  which  he  did  not  account 
for,  and  had  given  false  receipts  in  respect  of  them,  and  it  is 
equivalent  to  an  allegation  that  he  had  embezzled  or  stolen  those 
moneys.  I  think,  therefore,  that  the  learned  judge  was  right  in 
directing  the  jury  to  convict  if  they  were  satisfied  that  the 
prisoner  was  guilty  of  one  or  the  other  of  those  offences,  as  we 
must  take  it  that  what  is  reserved  for  our  opinion  is,  whether  the 
prisoner  was  guilty  upon  the  evidence  of  any  offence  on  which 
the  conviction  upon  this  indictment  could  be  sustained. 

Lush,  J. — I  am  of  the  same  opinion.  The  indictment  charges 
that  the  prisoner,  being  a  member  of  a  copartnership,  feloniously 
stole  moneys  belonging  to  the  copartnership.  The  question 
reserved  is,  whether  there  was  any  evidence  to  justify  a  con- 
viction upon  that  charge.  Now  the  evidence  showed  that  the 
prisoner  had  fraudulently  appropriated  to  his  own  purposes  money 
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tisQ.       belonging  to  the  society.     If  we  are  to  take  it  that  the  motiev  80 

<''  appropriated  came  to  him  from  district  secfetaries^  he  wocdd  be 

"^        guilty  of  either  larceny  or  embezzlement.    The  statute  says^  that 

1874.       if  a  member  of  any  copartnership,  or   one   of  two  or   mt>re 

J beneficial  owners,  shall  steal  or  embezzle  any  property  belonging 

a  ParSe^  ^  ^^^^  Copartnership  or  to  such  joint  beneficial  owners,  he  shaU 

£mbezx!ement  be  liable  to  be  tried  and  dealt  with  as  if  he  had  not  been  such 

■—80^31  Vict,  copartner  or  beneficial  owner.     Putting,  therefore,  the  member- 

c    6,  #.  1.    gj^-p  aside,  it  is  clear  that  the  prisoner  was  guilty  either  of  larceny 

or  embezzlement,  it  is  immaterial  which,  npon  sect.  72  of  24  Jb 

25  Yict.  c.  76.     We  must  assume  that  the  learned  recorder  gave 

a  proper  direction  to  the  jury  upon  this,  and  that  tiiey  found  him 

guilty  of  the  offence  of  which  thero  was  evidence. 

Bbbtt,  J. — ^I  am  of  the  same  opinion.  The  question  reserved 
for  the  Court,  as  we  must  take  it,  is,  was  there  evidence  upon 
which  the  prisoner  could  be  found  guilty  upon  this  indictment  on 
a  proper  direction  to  the  jury  ?  The  only  point  is,  whether  he 
was  guilty  of  stealing  or  embezzlement,  and  if  upon  the  evidence 
of  embezzlement  only,  could  he  be  found  guilty  upon  this 
indictment  for  larceny  ?  The  indictment  is  framed  upon  the  30  & 
81  Yict.  c.  116;  but  if  it  had  been  an  ordinary  indictment  for 
larceny,  there  is  no  doubt  that  the  prisoner  could  have 
been  found  guilty  of  embezzlement  upon  it :  (24  &  25  Yict.  c.  96, 
s.  72.)  This  indictment  charges  the  prisonec  with  larceny ;  and, 
if  so,  the  24  &  25  Yict.  c.  96,  s.  22,  in  terms  applies  to  it,  and 
there  is  no  reason  why  we  should  not  so  apply  it.  There  was 
ample  evidence  that  the  prisoner  was  guilty  of  embezzlement. 

QuAiK,  J. — I  am  of  the  same  opinion.  By  the  30  &  81  Yict. 
c.  116,  we  maj  look  at  the  case  as  if  the  prisoner  had  never  been 
a  member  of  the  copartnership ;  and  tnen,  if  so,  by  24  &  26 
Yict.  c.  96,  8.  72,  a  conviction  on  the  indictment  upon  a  proper 
direction  to  the  jury  may  be  sustained,  if  the  prisoner  was  guUty 
either  of  larcenv  or  embezzlement.  There  was  ample  evidence 
that  he  was  guilty  of  embezzlement. 
Pollock,  B. — ^1  am  of  the  same  opinion. 

Oonvicturn  affi/ifned. 
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DONEGAL  ASSIZES,  (a) 

Ma/rch  9  and  10, 1874. 

(Before  Whitbsidb,  C.J.) 

The  QUBBN  V.  DOHBRTT  (1).  (&) 

Prisoner — Hhidence — IndiLcement  to  confess  by  constdble — Admis- 

sion  made  after  inducement. 

Where  a  prisoner  had  been  told  by  a  constable,  at  ten  o'chck  a.m., 
that  it  would  be  better  Jor  him  to  tell  the  truth,  and  not  to  put 
people  to  the  extremities  he  was  doing,  an  admission  by  the 
prisoner  to  another  constable,  after  six  o* clock  in  the  evening  of 
the  same  day,  was  not  allowed  to  be  given  in  evidence,  although 
the  second  constable  had  previously  cautioned  the  prisoner, 

''I^HE  traverser  was  charged  with  the  wilful  murder  of  Mary 
A  M'Callion,  at  Muff,  in  Donegal,  on  Sunday,  the  10th  of 
August,  1873.  A  witness  named  Morrow  was  examined  on  the 
part  of  the  Crown.  He  deposed  as  follows : — I  am  a  sub-con- 
stable, and  was  stationed  at  Muffin  August  last.  I  was  in  charge 
of  the  prisoner  on  the  evening  of  the  14th,  after  the  inquest.  He 
was  in  the  kitchen  of  the  poUce  barrack,  in  my  custody.  I  in- 
terrogated him  in  no  way.  He  asked  me  could  he  see  his  father. 
I  told  him  he  could  not,  and  for  him  not  to  say  anything  to 
criminate  himself,  for  that  anything  he  would  say  would  here- 
after come  in  evidence  against  him. 

At  this  stage  Keys,  on  behalf  of  the  prisoner,  objected  to  any 
further  evidence  of  the  conversation,  on  the  ground  that  an  in- 
ducement to  confess  had  been  held  out  to  the  prisoner  by  another 
constable  in  the  earlier  part  of  the  same  day.  He  then  obtained 
leave  to  call  sub-constable  Darby,  who  deposed  that  he  had  had 
a  conversation  with  the  prisoner  about  ten  o'clock  in  the  morning 
of  the  14th.  The  prisoner  began  by  saying  he  wanted  to  speak 
to  witness.  Witness  asked  him  had  he  been  cautioned.  Prisoner 
said  "  Yes,  several  times.*'  Witness  said  to  him,  ''  It  is  better 
for  you  to  tell  the  truth,  and  not  put  people  to  the  extremities 
you  are  doing.'' 

B,  Johnston,  Q.O.  (with  him  Hamilton,  Q.O.,  and  M'Ousty, — 
The  conversation  with  Morrow  in  the  evening  is  admissible,  from 

(a)  From  the  Irith  Law  Times  Bqxtrts, 

\b)  Reported  by  G.  Habt,  Esq.,  Burif  ter-at-Law. 
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Rio.  the  length  of  time  mtervening^  coupled  with  the  fact  that  Morrow 

-    ^  himself  gave  the  prisoner  a  distinct  caution.     The  effect  of  any 

'  inducement  held  out  by  Darby  in  the  morning  must  feave  been 

1874.  completely  removed  from  the  prisoner's  mind^  and^  therefore  what 

Evi^  he  said  is  evidence  against  him :  {R.  v.  Litigate,  1  Ph.  Ev.  410 ; 

ConfesJh^  Ito8ier*8  Oose,  lb.  ;  JB.  v.  Clewes,  4  C.  &  P.  224  ;  jB.  v.  Richards, 

Inducement.    6  0.  &  P.  318.) 

Keys  conl/ra, — ^After  such  an  inducement^  very  strong  evidence 
would  be  necessary  to  show  that  its  effect  had  been  removed; 
Sh^rringtan^s  Oase,  2  Lew,  0.  C.  123;  MeynelVs  Case,  ib.  123. 

Whitesidb,  C.J. — ^If  a  person  in  authority — and  it  has  been 
decided  that  a  constable,  having  a  prisoner  in  charge,  comes 
within  that  definition — ^makes  use  of  the  expression  proved  to 
have  been  made  to  this  prisoner,  "  That  it  would  be  better  for 
him  to  tell  the  truth,''  it  is  as  clear  as  light  that  any  admission 
or  confession  afterwards  made,  under  the  influence  of  that  induce- 
ment, should  not  be  received.  The  Judges  have  held  that  it 
must  be  shown  that  the  prisoner  thoroughly  understood  that  he 
could  expect  no  gain  from  a  confession.  The  subsequent  caution 
must  be  shown  to  have  had  the  effect  of  removing  all  such  expec- 
tation from  the  prisoner's  mind.  I  am  not  inclined  in  any  way  to 
relax  that  principle,  and  I  am  not  satisfied  that  I  should  receive 
this  evidence. 

The  jury  were  afterwards  discharged  without  agreeing  to  a 
verdict,  and  the  prisoner  awaited  his  trial  a  second  time  at  the 
next  AjBsize. 


Thb  Qubxn  v.  Dohbety  (2). 
July  2l8t  and  22nd,  1 874. 
.  (Before  Pitzobrald,  B.) 

The  prisoner  was  tried  a  second  time  on  the  before-mentioned 
charge,  before  Fitzgerald,  B.  Towards  the  close  of  the  case  for 
the  prosecution,  the  evidence  of  sub -constable  Morrow  was  again 
tendered  against  the  prisoner,  and  was  objected  to  on  the  same 
grounds  as  before. 

PiTZGERALB,  B. — ^After  what  took  place  at  the  last  trial,  I  could 
not  now  receive  this  evidence  without  reserving  the  point,  which 
I  do  not  intend  to  do. 

Johnston,  Q.C.,  referred  to  The  Queen  v.  Jaiiris  (L.  Rep.  1 
C.  C.  96) ;   TJie  Queen  v.  Reeve  and  Hancock  (12  Cox  C.  C.  179.) 

Fitzgerald,  B. — I  do  not  think  that  I  ought  to  receive  this 
evidence.  In  every  case,  the  whole  depends  on  the  opinion  the 
Judge  himself  forms  as  to  the  admissibility  of  the  evidence.  All 
the  facts  must  be  considered,  and  I  refuse  to  receive  Morrow's 
evidence  after  what  was  said  by  sub-constable  Darby. 

The  jury  were  again  discharged  without  agreeing  to  a 
verdict. 
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LONDONDERRY  ASSIZBS.(a) 

I 

March  I2ih  arid  l^th,  1874. 

(Before  Fitzobea.ld,  B.) 

The  Qtjben  v.  David  Deipps,  (6^ 

Prisoner — Postponement  of  trial — 21  8f  22  Qeo.  3,  c.  11,  «.  6  (In) 

il  Jt«i^e  of  Assize  has  power ^  on  the  application  of  the  Orown,  amd 
notwithstanding  the  prisoner's  demand  for  an  immediate  trial, 
to  postpone  such  trial  a  second  time  after  bill  found  by  the  grand 
jury,  without  ordering  the  prisone^^s  release  on  bail,  if  satisfied 
that  such  postponement  is  necessary  in  order  to  secure  the  ends  of 

justice. 
Semble,  the  second  clause  of  the  21  Sr  22  Geo.  3,  c.  11,  s.  6  (Jr.), 
applies  only  to  cases  whereihe  prisoner  had  neither  been  indicted 
nor  tried  at  the  first  assizes  after  his  committal. 

JOHNSTON,  Q.C.  (with  him  Richardson,  Q.C.,  and  Q.  HaH),  ap- 
plied for  a  postponement  of  the  trial  to  the  next  assizes. — The 
application  was  grounded  on  an  affidavit  made  by  Mr.  Fitzgerald, 
the  Crown  solicitor,  stating  that  a  true  bill  for  murder  had  been 
found  against  the  prisoner  at  the  Summer  Assizes  of  1870,  and 
on  the  application  of  the  Crown  the  case  was  postponed  to  the 
present  assizes ;  that  on  the  22nd  of  February,  1874,  Mary  and 
Margaret  Ferrier  were  arrested,  and  charged  with  being  accom- 
plices in  the  murder;  that  they  had  been  once  or  twice  re- 
manded, and  were  to  be  brought  before  the  magistrates  again  on 
the  10th  of  March ;  that  an  indispensable  witness  for  the  Crown, 
Dr.  Eeynolds,  owing  to  his  having  to  attend  as  witness  in  other 
places,  could  not  attend  before  the  17th  of  March ;  that  the  de- 
ponent was  advised,  and  believed  that  a  satisfactory  trial  of  the 
prisoner  could  not  be  had  till  the  result  of  the  pending  investiga- 
tion should  be  known ;  and  that  "  additional  evidence  may  be 
forthcoming  if  the  trial  be  postponed  till  the  next  assizes/' 

William  Irvine,  for  the  prisoner. — ^We  ask  that  the  trial  be 
proceeded  with  at  this  assizes,  or  that  the  prisoner  be  discharged. 
He  is  ready  for  his  trial,  and  has  already  been  nine  months  in  jail. 
The  affidavit  as  to  additional  evidence  is  very  weak,  and  shows 
no  reasons  for  expecting  that  any  new  important  evidence  would 

(a)  From  the  Jrith  Law  TifMs  Reports. 

(6)  Reported  by  G.  Habt,  Esq.,  Burister-ftt-Law. 


U  CkOaSAt  LAW  CASUS. 

Rbo.       certamly  be  procured  before  next  assizes.    These  assizes  will  bd 
^'         concluded  long  before  the   17th^    and  it  would  be  most  in- 

'      convenient  to  every  one  to  have  the  trial  then. 

1874.  Fitzgerald^  B. — Under  the  Habeas  Corpus  Act2(a}  I  have  great 

-^T"  _  doubt  whether  it  is  now  in  my  power  to  postpone  this  case,  and 
P^tgtxmemera  ^  keep  the  prisoner  in  jail  till  next  assizes. 
oftriaL  Johnston,  Q.C,  said  that  it  was  the  constant  practice  to  post- 
pone the  trial  when  the  Crown  showed  on  affidavit  that  such 
postponement  was  necessaiy  in  order  to  secure  the  ends  of  justice ; 
the  prisoner  being  charged  with  murder  would  not  be  admitted 
to  bail. 

Fitzgerald,  B. — I  have  no  objection  to  trying  the  case  on  the 
1 7th,  but  if  you  press  me  to  postpone  it  till  next  circuit,  aud  to  detain 
the  prisoner,  you  must  show  stronger  reasons  for  my  doing  so, 
and  satisfy  me  that  it  is  within  my  power  under  the  Habeas 
Corpus  Act. 

The  motion  having  stood  over  until  the  following  day^  James 
O^donnell,  Head  Constable,  made  an  affidavit,  stating  as  follows : — 
In  September,  1873,  he  was  told  off  to  investigate  the  charge  of 
murder  against  David  Dripps,  and  also  to  connect  therewith  a 
charge  against  the  two  Ferriers  of  being  accessories  to  the  said 
murder,  and  had  since  been  engaged  in  that  investigation.  Mary 
Ferrier,  on  the  16th  June,  1873,  purchased  from  Dr.  Caldwell  a 
pennyworth  of  white  arsenic,  stating  that  she  required  it  for  Miss 
Cavin.  Margaret  Ferrier  gave  the  penny  to  her  mother,  Mary, 
stating  that  she  had  received  it  from  Miss  Cavin.  Mary  Ferrier 
gave  Miss  Cavin  a  harmless  yellow  powder,  instead  of  the  arsenic. 
An  improper  intimacy  existed  between  David  Dripps  and 
Margaret  Ferrier,  and  he  had  expressed  an  intention  of  taking 
her  to  live  with  him,  and  Margaret  had  said  that  she  would  give 
Mary  Dripps  something  that  would  do  for  her.  On  June  18, 
1873,  Margaret  Ferrier  and  David  Dripps  were  seen  in  com- 

(a)  The  21  &  22  Geo.  8,  e.  11 ,  b.  6  (Ir.) ;  81  Oar.  2,  c.  2,  s.  7  (Eng.),  provides  that  if 
any  person  or  persons  shall  be  committed  for  high  treason  or  felony,  plainly  and  speci- 
ally expressed  in  the  warrant  of  commitment,  and  apon  his  prayer  or  petition  in  open 
Court,  the  first  week  of  the  Term,  or  first  day  of  the  Sessions  of  Oyer  and  Terminer, 
or  General  Oaol  Delivery,  to  be  brought  to  his  trial,  shall  not  be  indicted  some  day 
in  the  next  Term,  Sessions  of  Oyer  and  Terminer,  or  Qeneral  Gaol  Delivery  after  such 
commitment,  it  shall,  and  may  be,  lawful  to  and  for  the  Judges  of  the  Court  of  King's 
Bench  and  Justices  of  Oyer  and  Terminer  or  General  Gaol  Delivery,  and  they  are 
hereby  required,  upon  motion  to  them  made  in  open  Court  the  last  day  of  the  Term, 
Sessions,  or  Gaol  Delivery,  either  by  the  prisoner,  or  any  one  in  his  behi^f ,  to  set  at 
liberty  the  prisoner  upon  bail,  unless  it  appears  to  the  Judges  and  Justices,  upon  oath 
made,  that  the  witnesses  for  the  King  could  not  be  produced  the  same  Term,  Sessions, 
or  General  Gaol  Delivery ;  and  if  any  person  or  persons  conunitted  as  aforesaid,  upon 
his  prayer  or  petition  in  open  court,  the  first  week  of  the  Term,  or  first  day  of  the 
Sessions  of  Oyer  and  Terminer  and  General  Gaol  Delivery,  to  be  brought  to  his  trial, 
shall  not  be  indicted  and  tried  the  second  Term,  Sessions  of  Oyer  and  Terminer,  or 
General  QaoX  Delivery,  after  his  commitment,  or,  npon  his  trial  shall  be  acquitted, 
he  shall  be  discharged  from  his  imprisonment. 

The  point  here  raised  was  raised  in  R.  v.  Bowen,  9  C.  &  P.  509,  and  there  Williams, 
J.,  said  tiie  Habeas  Corpus  Act  must  be  humanly  interpreted ;  the  prisoner  was  in- 
dicted, bat  his  trial  must  be  subject  to  human  contingency.  R,  v.  Beardmore  (J  C. 
A  P.  497),  appears  to  be  disapproved  in  B,  v.  Otborw  (id.  799) ;  R,  v.  Gvttridgt  (9  C.  & 
P.  228>     Vide  R,  V.  Chc^pman,  8  C  4  P.  568.— [/?9>. J 
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mimication.    David  and  his  wife  lived  alone^  and  on  bad  termB        Bao. 
with  each  other.     On  the  morning  of  June  19th,  Mary  Dripps      i>gS^ 
received  a  cap  of  tea  from  her  husband  containing  poisonous        ^^ 
matter,  and  died  the  same  day  from  the  effects  of  it.    Dr.        1874. 
Reynolds,  on  analysis,  found  white  arsenic  in  the  stomach.     On    p,^^ 
the  22nd  February  Mary  and  Margaret  were  arrested,  and  were  P^aiponmaa 
now  under  remand,  waiting  the  attendance  of  Dr.  Reynolds  and      of  triaL 
other  witnesses.      ''If  the  case  is  adjourned  till  next  assizes 
additional  evidence  would  be  forthcoming.^' 

FiTZGEBALD,  B.,  Said  that  he  would  postpone  the  case ;  on  con- 
sideration, he  did  not  think  that  the  sixth  section  of  the  Habeas 
Corpus  Act  applied  where  the  prisoner  had  already  been  indicted 
at  a  former  assizes.  The  second  clause  of  the  section  seemed  to 
apply  only  to  the  case  of  a  prisoner  who  had  been  neither 
indicted  nor  tried  at  the  first  assizes.  He  thought  that  he  had 
power  to  postpone  the  case,  and  that  sufficiently  strong  grounds 
for  so  doing  had  been  made  out  by  the  Crown. 

Postponed  accordingly. {a) 

(a)  SuioiBB  Absikbs,  1874.— July  80.— David  Dripiw  was  tried  before  Fitasgexald, 
B.,  in  Londonderry,  f onnd  guilty,  and  sentenced  to  doatii. 

Angust  8rd.  —  The  two  Ferriers  were  tried  en  the  same  charge,  and  were 
acquitted. 

Darid  Drippe  was  afterwards  repriered,  and  his  sentence  commnted  to  penal  serri- 
tnde  for  life. 
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CENTRAL  CRIMINAL  COURT. 

August  19, 1867.  ^ 

(Before  Mr.  Justice  Shee.) 
Reg.  v.  Sikclaib. 

Inflicting  actual  bodily  harm — Oantagums  disease — Assault. 

,B,,  knoiving  th-at  he  had  gonorrhoea,  liad  connection  with  a  girl 

without  informing  her  of  the  fact,  by  tneans  of  which  the  disease 

was  communicated  to  her. 
An  indictment  for  inflicting  actual  bodily  liami  will  be  sustained 

by  this  evidence,  affirming  the  decision  of  WiUes,  J.  in  Reg.  i\ 

Bennett,  4  Fos.  &  Fin.  1105. 

THE  prosecutrix  in  this  case  was  a  girl  just  above  twelye  years 
of  age.  The  assault  in  question  tool:  place  on  Sunday^  the 
7th  day  of  July.  She  stated  that  she  resisted  the  prisoner's 
endeavours,  but  she  did  not  scream,  or  cry,  and  made  no  com- 
plaint until  the  Thursday  following,  and  on  Tuesday  had  denied 
to  her  mother  that  any  person  had  meddled  with  her,  although 
she  was  then  suffering  from  a  discharge  from  her  private  parts. 
She  was  proved  to  be  now  suffering  severely  from  gonorrhoea, 
and  the  prisoner  was  suffering  from  the  same  disease.  It  was 
admitted  by  the  prosecution  that  there  was  no  evidence  of  such 
resistance  on  the  part  of  the  girl  as  to  justify  a  convictioii  for 
rape.     But 

Sleigh,  for  the  prosecution,  contended,  that,  although  the  p^ose* 
cutrix  may  have  consented  to  the  connection,  she  was  ignorant 
that  a  contagions  disease  was  being  communicated,  and  if  this 
was  done  by  the  prisoner  knowing  that  he  had  such  a  disease,  and 
that  it  would  probably  be  communicated,  and  he  did  not  inform 
the  girl  of  the  consequences,  her  consent,  being  procured  by  a 
fraud,  was  no  consent  at  all,  and  that  therefore  he  was  guilty  of 
an  assault,  and  of  doing  to  her  grievous  bodily  harm  within  the 
2nd  count  of  the  indictment,  and  he  cited  the  case  of  Reg.  v. 
Bennett  (4  Fos.  &  Fin.  1105),  decided  by  Mr.  Justice  Willes 
at  Taunton  in  1865,  where  the  prisoner  had  slept  with  his 
niece  with  her  consent,  and  communicated  to  her  a  syphilitic 
disorder.  Mr.  Justice  Willes  in  that  case  said,  ^'Although  the 
girl  may  hai^e  consented  to  sleep,  and  therefore  to  have  connection, 
with  her  uncle,  yet  if  she  did  not  consent  to  the  aggravated 


CHIMlHrAL  LAW  CA8S8. 


29 


circnmstances^  i.e.,  to  connection  with  a  diseased  man^  and  a 
fraud  was  committed  on  her^  the  prisoner's  act  would  be  an 
assault  by  reason  of  such  firaud.  An  assault  is  within  the  rule 
that  fraud  vitiates  consent,  and  therefore  if  the  prisoner,  knowing 
that  he  had  a  foul  disease,  induced  his  niece  to  sleep  with  him, 
intending  to  possess  her,  and  infected  her,  Bhe  being  ignorant  of 
his  condition,  any  consent  which  she  may  have  given  would  be 
vitiated,  and  the  prisoner  would  be  guilty  of  an  indecent  assault/' 
Mr.  Justice  Shse  to  the  jury. — If  you  should  be  of  opinion 
that  there  was  consent,  or  such  absence  of  resistance  as  would 
reasonably  imply  consent,  there  is  no  assault,  the  essence  of 
which  is  violence  inflicted  against  the  will  of  the  party  assaulted. 
But  then  in  this  case  there  arises  a  further  question.  The 
prisoner  communicated  to  the  girl  a  contagious  disorder.  If  he 
knew  that  he  had  such  a  disease,  and  that  the  probable  conse- 
quence would  be  its  communication  to  the  girl,  and  she  in 
ignorance  of  it  consented  to  the  connection,  and  you  are 
satisfied  that  she  would  not  have  consented  if  she  had  known 
the  fact,  then  her  consent  is  vitiated  by  the  deceit  practised 
upon  her,  and  the  prisoner  would  be  guilty  of  an  assault,  and  if 
he  thus  communicated  the  disease,  of  inflicting  upon  her  actual 
bodily  harm  within  the  1st  count  of  the  indictment.  The  case 
cited  by  Mr,  Sleigh  as  decided  by  my  brother  Willes  is  quite  in 
point,  and  I  agree  entirely  with  his  view  of  it. 

Guilty  of  inflicting  actual  bodily  harm — 
Twelve  months  imprisonment. 


Rbg. 

V. 

Sinclair. 

1867. 

Contagioua 
Duease — 
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COURT  OF  CHANCERY. 

Wednesday,  Nov.  18,  1874. 
(Before  the  Lord  Chancbllob  and  the  Lokds  Justicis.) 

Saull  v.  Browns. 

Orimmal  proceedings^^InjunoUonr^^urisdictum, 

A  bill  was  filed  in  1872  by  oiui  partner,  against  two  other  partners, 
alleging  that  ihey  had  formed  a  scheme  to  transfer  the  business; 
cmd  praying  for  a  realisation  of  the  partnership  property,  and 
thai  the  defendants  might  pay  her  for  the  losses  occasioned  by 
the  tra/nsfer  of  the  bvMness,  In  1874  the  plaintiff  obtained 
from  a  police  cowrt,  a  summons  against  the  two  other  partners 
for  a  conspiraty  to  defrand  her  out  of  her  shao's  of  the  outness. 

On  a  motion  to  nave  the  proceedings  on  the  sufnmous  restrained 
until  the  hearing  of  the  suit : 

Held,  that  as  the  suit  was  to  recover  and  realize  property,  and  the 
summons  was  to  obtain  personal  pwnishment  for  a  criminal 
offen^ie,  the  Oourt  of  Chancery  could  not  vnterfere. 

THIS  was  a  motion  by  two  of  the  defendants,  Browne  and 
Godfrey,  to  restrain  the  plaintiff,  nntil  the  hearing  of  the 
snit,  from  proceeding  on  a  summons  which  she  had  obtained  in 
one  of  the  Metropolitan  Police  Courts,  against  the  applicants  on 
a  charge  of  conspiracy  to  defraud  her  of  her  just  share  in  a 

Sartnership  business  which  had  been  carried  on  by  her  and  the 
efendants.  The  suit  was  instituted  against  W.  Saull,  Oodfrey, 
Browne,  Findlay,  and  the  cestui  que  trusts  under  the  will  of 
Thomas  Saull,  wine  and  spirit  merchant,  who  died  in  1855, 
having  bequeathed  his  business  to  the  plaintiff,  his  widow,  and 
the  defendant,  W.  Saull,  his  son,  in  trust  to  carry  it  on  as 
directed  by  the  will.  It  appeared  that  in  1858  the  plaintiff  and 
the  defendant  W.  Saull,  took  into  partnership  with  them,  the 
defendants  Grodfrey  and  Browne,  and  thenceforth  traded  under 
the  style  of  "  Saull  and  Co.''  This  partnership  was  dissolved 
in  1871,  and  in  May,  1872,  the  defendant  Browne  established  a 
wine  merchant's  business  in  Worship-street,  under  the  style  of 
"  W.  J.  Browne  and  Co.,"  and  subsequently  took  the  defendants 
Godfrey  and  Finlay  into  partnership,  and  the  three  had  since 
continued  to  trade  under  the  same  style.  The  bill  charged  that 
at  the  dissolution  of  the  partnership  the  defendants  Godfrey  and 
Browne,  acting  in  collusion  together,   arranged  a  scheme  for 
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transferring  the  Aldersgate-street  business  to  No.  8,  Worship-  Siuuji 
street;  and  that  the  latter  business  had  been  commenced  and  n^^m 
carried  on  by  means  of  money  improperly,  and  without  the  know-  - 

ledge  of  the  plaintiff^  drawn  out  of  the  Aldersgate-street  business^       1874. 
and  by  means  of  the  appropriation  of  the  goodwill  of  the  Alders-    r-,A^J^Z-^ 
gate-street  business,  and  that  the  defendants  Godfrey,  Browne,  and    ^nurmn 
Findlay  had  traded  with'  these  assets,  and  had  thereby  realised     Crimimai 
large  profits.     The  biU  prayed  for  declaration  that  the  goodwill  of   ProateAngt, 
the  Aldersgate-street  business,  and  so  much  of  the  assets  of  that 
business  as  represented  assets  appropriated  by  Godfrey  and  Browne, 
and  transferred  to  the  Worship-street  business,  and  all  profits 
arising  therefrom,  constituted  part  of  the  estate  of  the  testator, 
and  for  the  necessary  accounts  and  inquiries.     On  the  12  th  of 
November,  1874,  issue  was  joined  in  the  suit,  and  on  the  18th  of 
November  the  plaintiff  obtained  a  summons  from  the   magis- 
trates of  the  Worship-street  Police  Court  against  the  defendants 
Gt)dfrey    and   Browne,   alleging  that   the   said  defendants   did 
unlawfully  conspire  to  defraud  the  plaintiff  of  her  just  share  of 
and  in  the  partnership  business  of  "  Saull  and  Co.'^  carried  on  at 
15,  Aldersgate-street,  and  to  utterly  destroy  the  said  business, 
and  to  transfer  the  goodwill  and  the  stock  and  assets  thereof  to 
No.  8,  Worship-street  for  their  own  benefit.     'J^he  summons  was 
to  be  heard  on  the  19th  of  November,  and  on  the  16th  the 
defendants  Godfrey  and  Browne  applied  to  the  Master  of  the 
Bolls  for  leave  to  serve  the  plaintiff  with  notice  of  motion  to 
restrain  her  from  proceeding  on  the  summons  until  the  hearing 
of  the  cause.     The  Master  of  the  Bolls  refrised  the  application, 
intimating  that  he  did  so  in  order  to  enable  the  parties  to  carry 
the  matter  to  a  higher  court,  as  if  the  motion  came  before  him, 
he  should  refuse  to  interfere  with  the  criminal  proceedings,  for 
want  of  jurisdiction.     The  two  defendants  thereupon  applied  to 
the  full  court,  which  granted  leave  to  serve  notice  of  motion. 
The  motion  to  have  the  proceedings  on  the  summons  restrained, 
now  came  on  for  hearing. 

Fry,  Q.G.,  and  Ince,  in  support  of  the  application}  contended 
that  the  matters  in  respect  of  which  criminal  proceedings  were 
instituted,  were  the  same  as  those  which  formed  the  subject  of 
the  Chancery  suit,  and  that  this  was  merely  an  attempt  under 
colour  of  a  criminal  charge  to  try  an  issue  in  the  suit.  They 
referred  to :  Attorney  Oeneral  v.  Oleaver  (18  Ves.  210) ;  Lord 
Montague  v.  Dudman  (2  Ves.  sen.  396) ;  The  Mayor  amd  Gor^ 
poration  of  York  v.  Pilhington  (2  Atk.  302). 

Fischer,  Q.C.  and  Locock  Webb  for  the  plaintiff  were  not  called 
upon. 

The  LoBD  Chancellob  (Cairns)  said  he  had  no  doubt  but  there 
had  been  cases  in  which  the  object  of  criminal  proceedings  taken 
by  a  party  to  a  suit  in  this  court  had  been  so  identical  with  the 
civil  remedy  that  this  court  had  thought  it  right  to  order  that  the 
party  should  not  pursue  his  remedy  in  both  courts.  He  desired 
to  ^ress  his  opinion  that  there  might  be  aach  cases.    He 
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Saullb      thought  the  authorities  referred  to  came  within  this  observation. 
^'  But  as  regarded  the  present  case^  it  appeared  that  the  bill 

alleged  that  the  defendants^  acting  in  collusion  together,  arranged 

1874.  a  scheme  for  appropriating  the  plaintifi's  share  in  the  partner- 
In'undtioHt  ®^P  ^^^®8s,  and  prayed  for  the  usual  realization  of  the 
rMfratV-^  partnership  assets.  He  made  no  observation  as  to  the  plausi- 
Crimiwil  bilifcy  of  the  case  set  up  by  the  bill,  but  he  found  that  the  same 
Proceedmga.  pJaJn^  too)L  out  a  summons  in  the  Police  Court  against  the 
defendants,  or  some  of  them,  alleging  that  they  had  unlawfully 
conspired  to  defiraud  the  plaintiff  of  her  share  in  the  partnership 
business.  The  summons  was  based  on  the  criminal  jurisdiction 
of  the  Police  Court,  and  the  plaintiff  sought  thereby  to  put  in 
force  the  law  against  the  two  defendants,  and  to  obtain  the 
punishment  of  the  two  defendants  for  a  criminal  conspiracy.  That 
was  a  result  different  from  anything  which  could  be  obtained  in 
this  court.  It  was  true  that  the  judge  in  the  criminal  court 
might  have  to  consider  the  same  question  that  would  ultimately 
have  to  be  determined  by  this  court,  but  the  object  of  the  police 
court  proceedings  was  not  to  obtain  relief  in  respect  of  partner- 
ship property,  but  punishment  for  a  criminal  offence.  It  had 
been  asked  during  the  argument,  whether  a  summons  of  this 
kind  could  not  be  taken  out,  and  after  the  hearing  in  the  Police 
Court  a  bill  have  been  filed  in  the  matter.  There  could  be  no 
doubt  that  it  could  be  done.  Neither  could  there  be  a  doubt 
that,  after  relief  had  been  obtained  in  this  court  for  loss 
occasioned  by  a  conspiracy,  a  summons  could  afterwards  be  taken 
out  in  a  criLnal  court  for  tHe  pnnishment  of  that  conspiracy. 
A\id  if  this  could  be  done  afterwards,  there  could  be  no  reason 
why  it  should  not  be  done  at  the  same  time,  especially  as  the 
conviction  would  not  be  received  as  evidence  in  the  suit.  Of 
course  it  was  for  the  discretion  of  the  magistrates  to  consider 
whether  he  would  entertain  this  summons,  but  with  that  their 
Lordships  had  nothing  to  do.  He  was  of  opinion  that  the  motion 
must  be  dismissed  with  costs. 

Lord  Justice  Jamks  was  of  the  same  opinion.  He  was  quite 
aware  that  in  former  times  the  Court  of  Chancery  had  been 
asked  to  interfere,  and  had  interfered  when  officers  of  the  court 
were  harassed  and  disturbed  by  criminal  proceedings,  and  when 
they  had  no  other  protection.'  Some  of  the  cases  of  interference 
by  the  court  which  were  contained  in  Mr.  Swanston's  Reports 
were  of  this  description.  He  observed,  however,  that  during  all 
the  centuries  during  which  the  Court  of  Chancery  had  been  in 
existence,  only  one  precedent  for  making  such  an  order  as  the 
court  was  asked  to  make  in  the  present  case  was  to  be  found, 
for  the  authorities  cited  were  merely  comments  on  Lord 
Hardwick^s  decision  in  the  Mayor  and  OorporaUmi  of  York  v. 
Pilkington. 

Lord  Justice  Mbllish  concurred. 

Solicitors,  Howard  and  Co. ;  Miller  and  Miller. 
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COURT  OF  QUEEN'S  BENCH. 

Saturday,  Ja/n.  16^  1875. 

(Before  Cocebusn^  C.J.^  Millob^  J.^  and  Quain^  J.) 

Bbg.  V,  The  Justices  of  Sussex. 

Ivsane  prisoner — Inquiry  concerning  settlement — Prison  contract 
— Justices  of  contracting  a/nd  receiving  a/uthority — 3  ^  4  Vict, 
c.  54—27  I-  28  Vict.  c.  29—28  ^  29  Vict.  c.  126. 

By  sect,  V  of  the  Insane  Prisoners^  Act  1840,  two  justices  of  the 
peace  of  the  county,  city,  borough,  or  place  where  an  i/nsams 
prisoner  is  imprisoned,  may  inquire,  with  the  aid  of  two 
physicia/ns  or  surgeons,  as  to  the  insanity  of  such  person.  By 
sect.  2  such  two  justices,  or  any  other  two  justices  of  the  peace 
of  the  county,  city,  borough,  or  place  where  such  person  is 
imprisoned,  may  inqvAre  into  a/nd  ascertain  such  person^ s  legal 
settlement,  with  the  object  of  ordering  payment  of  the  costs  of  his 
maintenance.  Sect,  1  of  this  Act  is  repealed  by  the  Insane 
Prisoners'  Act  Amendment  Act,  1864,  amd  other  provisions  are 
made  for  inquiry  into  a  prisoner's  insanity  by  visiting  or  other 
justices  with  physicians  or  surgeons,  and  in  certain  cases  by 
physicians  or  surgeons  only.  The  Prison  Act,  1865,  provides  for 
contracts  between  prison  a/uthorities  for  the  detention  of  prisoners, 
and  enacts  {sect,  57)  that  every  prison,  wheresoever  situate,  shall 
for  all  purposes  be  deemed  to  be  within  the  limits  of  the  place 
for  which  it  is  used  as  a  prison;  and  also  {sect,  66)  that  the 
prison  of  the  receimng  authority  shall  for  all  tlie  purposes  of 
amd  incidental  to  the  commitment,  trial,  detention,  and  pwnish^ 
ment  of  the  prisoners  of  the  contracting  authority  or  any  of  such 
purposes,  according  to  the  tenor  of  the  contract,  be  deemed  to  be 
the  prison  of  the  contracting  authority : 

Held  (upon  dem/urrer  to  return  to  a  memdamvus,  directing  the 
justices  of  a  county,  in  the  prison  of  which  am  insame  prisoner 
had  been  detained  under  a  contract  with  a  borough,  to  ascertain 
the  settlement  under  sect,  2  of  the  said  Ad  of  1840),  that  there 
is  nothing  in  the  said  two  later  Acts  of  1864  and  1865  to  alter 
the  duty  of  making  this  inquiry  from  the  justices  of  the  county 
in  which  the  prisoner  was  actually  in  prison  to  the  justices  of 
the  borough  which  contracted  for  the  prisoner's  detention;  and 
thai  any  expense  to  the  cotmty  vn  consequence  should  be  provided 
for  in  iis  contract  with  the  borough. 
▼0L«  zxn.  D 
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^l^iiiS  WBB  a  demnrrer  to  the  retam  to  a  writ  of  mandatmu, 

JL  whicli  had  been  granted  on  the  prosecution  of  Her  Majesty's 

Secretarjr  of  State  ror  the  Home  Department.    The  writ  was 

directed  to  the  visiting  justices  of  the  county  prison  of  Lewes^ 

]^'  in  the  county  of  Sussex.  It  recited  thafc  by  warrant  under  the 
Iimme  Toyal  Sign  manual,  bearing  date  the  23rd  day  of  June,  1861,  that 
Piruoiur.  the  Broadmoor  Criminal  Lunatic  Asylum,  in  the  county  of  Berks, 
was  appointed  to  be  an  asylum  for  criminal  lunatics,  under 
28  &  24  Vict.  c.  75 ;  that  by  a  charter  of  incorporation,  dated 
1st  day  of  April,  1854,  the  powers  and  provisions  of  5  &  6  Will.  4, 
c«  76,  were  extended  to  the  inhabitants  of  Brighton,  in  the 
county  of  Sussex  aforesaid,  and  by  letters  patent,  dated  the  16th 
day  of  December,  1854,  Her  Msgesty  firantod  a  separate  Court  of 
Quarter  Sessions  to  the  borough  of  Brighton,  pursuant  to  the 
provisions  of  the  said  Act;  that  on  the  16th  day  of  January, 
1872,  at  the  Central  Criminal  Court,  one  Christiana  Edmunds 
was  found  guilty  of  murder  committed  within  the  limits  of  the 
said  borough  of  Brighton,  and  was  sentenced  to  death;  that 
while  under  sentence  of  death  the  said  Christiana  Edmunds  was 
received  into  and  imprisoned  and  maintained  in  the  said  county 
prison  at  Lewes,  in  tne  said  county  of  Sussex,  being  a  prison  to 
which  visiting  justices  are  appointed,  under  a  contract  entered 
into  in  pursuance  of  sect.  31  of  the  Prison  Act  1865  (28  &  29 
Yict.  c.  128)  between  William  Earby  Johnson  Langridge,  being  the 
clerk  of  the  peace  of  the  county  of  Sussex  for  and  on  behalf  of 
the  justices  of  the  peace  acting  in  and  for  the  eastern  division  of 
the  county  of  Sussex  in  quarter  sessions  assembled  of  the  one 
part,  and  the  mayor,  aldermen,  and  burgesses  of  the  town  of 
Brighton  aforesaid  by  their  council  of  the  other  part :  that  while 
so  confined  and  imprisoned  in  such  prison  under  such  sentence 
as  aforesaid,  it  was  made  to  appear  to  the  Bight  Honourable 
Henry  Austin  Bruce,  then  Secretary  of  State  for  the  Home 
Department,  and  one  of  the  principal  Secretaries  of  State, 
that  there  was  ^ood  reason  to  believe  that  the  said  Christiana 
Edmunds,  then  m  confinement  under  such  sentence  as  aforesaid, 
was  then  insane ;  and,  thereupon,  the  said  Henrv  Austin  Bruce, 
under  and  in  pursuance  of  the  provisions  of  27  So  28  Yict.  c.  29, 
s.  2,  did  appoint  to  physicians  duly  registered  as  such  under  the 
provisions  of  21  &  22  Yict.  c.  90,  to  inquire  into  the  insanity  of 
the  said  Christiana  Edmunds;  that  upon  such  inquiry  the  said 
Christiana  Edmunds  was  found  to  be  then  insane,  and  the  fact 
was  duly  certified  in  writing  by  the  said  physicians  to  the  said 
Bight  Honourable  Henry  Austin  Bruce,  then  Secretary  of  State 
as  aforesaid ;  that  on  receipt  of  the  said  certificate,  the  said  Right 
Honourable  Henry  Austin  Bruce,  then  Secretary  of  State  as 
aforesaid,  in  pursuance  of  the  statute  in  that  case  made  and 
provided,  directed,  by  warrant  under  his  hand,  that  the  said 
Christiana  Edmunds  should  be  removed,  and  the  said  Christiana 
Edmunds  has  accordingly  been  removed  to  the  said  Broadmoor 
Criminal  Lunatic  Asylum,  and  has  thenceforward  been,  and  now 
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is^  insane,  and  confined  and  maintained  as  insane  therein  5  that       Hk(». 
the  said  Right  Hon.  Henry  Austin  Bmoe,  being  such  Secretary  '' 

of  State  as  aforesaid,  no  one  of  the  principal  Secretaries  of  State    ^  SoSa!" 

having  otherwise  directed,  did  by  a  requisition  dated  the  22nd        

day  of  February,  1873,  require  fiie  said  justices  or  any  two  of  ^^'^^- 
them  to  inquire  into  and  ascertain,  by  the  best  eridence  or  y~j^ 
information  that  could  be  obtained  under  the  circumstances  ci  Primmer. 
the  personal  legal  disability  of  the  said  Christiana  Edmunds,  the 
place  of  the  last  legal  settlement^  and  the  pecuniary  circum- 
stances of  the  said  C.  Edmunds ;  and  if  it  should  not  appear 
tiiat  she  was  possessed  of  sufficient  property  which  could  be 
applied  to  her  maintenance,  by  order  under  their  hands,  or  the 
hands  of  any  two  of  them,  to  direct  the  overseers  of  the  parish 
where  the  said  justices  or  any  two  of  them  should  adjudge  the 
said  C.  Edmunds  to  be  lawfully  settled,  or  in  case  such  parish 
should  be  comprised  in  a  union  declared  by  the  Poor  Law 
Commissioners,  or  should  be  under  the  management  of  a  board 
of  guardians  established  by  the  Poor  Law  Commissioners,  then 
the  guardians  of  such  union,  or  of  such  parish ,  as  the  case  might, 
be,  to  pay  on  behalf  of  such  parish  in  the  case  of  the  said 
Christiana  Edmunds  so  removed  as  aforesaid,  all  reasonable 
charges  for  inquiring  into  her  insanity  and  for  conveying  her 
to  Broadmoor  Criminal  Lunatic  Asylum  aforesaid,  and  to  pay 
such  weekly  sum  as  the  said  justices  or  any  two  of  them,  or  any 
two  justices,  should  by  writing  under  their  hands  as  aforesaid,  or 
from  time  to  time,  direct  for  her  maintenance  in  the  asylum  in 
which  she  is  confined ;  and  if  the  place  of  settlement  of  the  said 
C.  Edmunds  could  not  be  ascertained,  to  make  such  order  as  is 
in  that  case  made  and  provided  by  the  2nd  section  of  3  &  4 
Vict.  c.  54  j  but  if  it  should  appear  upon  inquiry  that  the  said 
C.  Edmundis  was  possessed  of  property,  to  make  such  further  or 
other  order,  and  to  take  all  such  lawnil  steps  as  are  in  that  case 
directed  by  the  statute  in  that  case  made  and  provided;  and 
that  the  said  visiting  justices  had  wholly  refused,  and  still  refuse 
to  comply  with  the  said  requisition,  and  had  not,  nor  had  any  of 
them  inouired,  not  ascertamed  nor  directed  nor  adjudged  nor 
made  orcter  as  aforesaid,  nor  taken  any  such  such  steps  as  afore- 
said, contrary  to  the  statute  in  such  case  made  and  provided, 
and  in  contempt  of  Her  Majesty  and  her  officers,  and  to  the  great 
damage  and  grievance  of  the  said  criminal  lunatic  asylum  and 
the  superintendent  thereof.  Therefore,  as  the  writ  proceeded  to 
state.  Her  Majesty  being  willing  that  due  and  speedy  justice 
should  be  done  in  this  behalf,  as  it  is  reasonable,  commanded  the 
said  visiting  justices  of  the  county  of  Sussex,  firmly  enjoining 
them  that  immediately  after  the  receipt  by  them  of  this  writ  of 
fMmdamus  they  should  without  delay  inquire  into  and  ascertain 
the  place  of  the  last  legal  settlement  and  the  pecuniary  circum- 
stances of  the  said  Christiana  Edmunds,  and  make  all  such  orders 
and  give  all  such  directions,  and  take  aU  such  lawful  steps  for  the 
payment  of  all  reasonable  charges  for  inquiring  into  her  insanity, 
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and  for  conyeying  her  to  Broadmoor  Criminal  Lunatic  Asylnm 
J     J '         aforeBaid^  and  for  the  payment  of  all  such  smns  for  her  main- 
^bSuo^  tenance  in  the  said  asylum  in  which   she  is    confined^  as  is 

provided  by  sect.  2  of  3  &  4  Vict.  c.  54 ;  or  that  the  said  iustices 

^^^       signify  to  Her  Majesty  cause  to  the  contrary  thereof,  lest  by 
jifgaw      their  de&ult  the  same  complaint  should  be  repeated.    Dated 
29th  October,  1873. 

The  following  was  the  answer  of  the  said  visiting  justices  of 
the  county  prison  of  Lewes,  in  the  county  of  Sussex,  and  each  of 
them  to  the  said  writ  :— 

We,  the  visiting  justices  of  the  county  prison  of  Lewes,  in  the 
county  of  Sussex,  to  whom  this  writ  is  directed,  do  most  humbly 
certify  and  return  to  our  Sovereign  Lady  the  Queen,  at  the  time 
and  place  in  this  writ  mentioned:  That  the  council  of  the 
borough  of  Brighton  are  a  prison  authority  within  the  meaning 
of  the  Prison  Act,  1865,  and  were  so  at  the  time  of  the  making 
of  the  contract  in  the  said  writ  and  in  this  return  thereto 
hereafter  mentioned.  The  justices  of  the  peace  in  and  for  the 
eastern  division  of  the  county  of  Sussex  are  also  a  prison 
authority  within  the  meaning  of  the  said  Act,  and  were  so  at  the 
time  of  the  making  of  the  said  contract,  and  the  county  gaol  at 
Lewes  was  and  is  their  prison  within  the  meaning  of  the  said 
Act.  In  conformity  with  sect.  31  of  the  said  Act>  the  said 
council  of  the  borough  of  Brighton,  on  the  16th  day  of  October, 
1867,  entered  into  a  contract  with  the  said  justices  for  the 
receival  and  maintenance  in  the  said  gaol  at  Lewes  of  all  prisoners 
maintainable  at  the  expense  of  the  borough  of  Brighton,  such 
contract  to  continue  in  force  for  the  term  of  fifty  years  from  the 
Ist  day  of  January,  1868.  The  said  contract  is  the  contract 
mentioned  in  the  said  writ.  The  said  Christiana  Edmunds  in  the 
said  writ  mentioned,  was,  after  the  making  of  the  said  contract, 
to  wit,  on  the  8th  day  of  September,  1871,  committed  to  the  said 
ffaol  under  a  warrant  of  the  deputy  stipendiary  magistrate  in  and 
for  the  borough  of  Brighton,  to  take  her  triid  upon  a  charge  of 
attempting  to  murder  Emily  Beard  within  the  limits  of  the 
borough  of  Brighton,  at  the  Sussex  Winter  AssizeB,held  on  the  21st 
day  of  December,  1871 ;  an  indictment  for  the  murder  of  Sydney 
Albert  Barker,  and  indictments  for  attempting  to  murder  the 
said  Emily  Beard,  and  two  other  indictments  for  attempts  to 
murder  otner  persons  were  preferred  before  the  grand  jury,  and 
true  bills  thereupon  found.  All  the  offences  charged  in  such 
indictments  were  alleged  to  have  happened  within  the  limits  of 
the  borough  of  Brighton.  The  said  G.  Edmunds  was  tried  at 
the  Centred  Criminal  Court  upon  the  said  indictment  for  murder 
committed  within  the  limits  of  the  borough  of  Brighton  so  found 
as  aforesaid,  and  was  found  guilty  and  was  sentenced  to  death. 
While  under  such  sentence  of  death  the  said  C.  Edmunds  was 
received  into  and  imprisoned  and  maintained  in  the  said  county 
prison  at  Lewes  under  the  said  contract  between  the  council  of 
the  borough  of  Brighton  and  the  said  justices  of  the  said  eastern 
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division  'of  the  county  of  Sussex^  and  wliile   she  was   so  im-        Rw. 

prisoned  and  maintained  therein  pursuant  to  such  contract  it  was  „     ^' 

made  to  appear  to  the  Bight  Hon.  Henry  Austin  Bruce^  Secretary    or  Srsssx. 

of  State  for  the  Home  Department^  uiat  she  was  insane^  and        — 

ha¥ing  been  so  found  upon  inquiry  by  two  physicians  appointed        ^^^^' 

by  the  said  Secretary  of  State^  she  was  by  warrant  under  the       jtuane 

hand  of  the  said  Secretary  of  State^  directed  to  be  removed  to     Priaoner. 

Broadmoor  Lunatic  Asylum^  and  was  so  removed  accordingly^ 

as  in  the  said  writ  is  mentioned.    Afterwards  the  said  requisition^ 

in  the  said  writ  mentioned^  was  made  to  us  by  the  said  Secretary 

of  State^  requiring  us^  or  any  two  of  us^  to  inquire  into  the  place 

of  the  last,  legal  settlement  and  pecuni'^iy  circumstances  of  the 

said  C.  Edmunds^  and  otherwise  to  do  the  acts  and  make  the 

orders  in  the  said  requisition  mentioned.     We  are  advised^  and 

most  humbly  submit^  that  at  the  time  when  the  said  Christiana 

Edmunds  was  so  removed  to  Broadmoor  as  aforesaid^  she  was 

actually  imprisoned  within  the  county  gaol  of  Lewes,  of  which 

we  are  visiting  justices,  yet,  having  regard  to  the  provisions  of 

The  PUson  Act,  1865,  sects.  57  and  66,  and  other  the  statutes 

in  such  case  made  and  provided,  she  was  constructively  and  in 

contemplation  of  law  imprisoned  within  the  prison  of  the  council 

of  the  borough  of  Brighton,  and  not  within  the  prison  of  the 

said  Justices  of  the  Eastern  Division  of  Sussex,  and  that  any 

such  requisition  as  in  the  said  writ  mentioned,  if  made  at  all, 

should,  pursuant  to  the  statutes  of  3  &  4  Vict.  c.  54 ;  23  &  24 

Vict.  c.  75;    27  &  28  Vict.  c.  29;    and  the  said  Prison  Act, 

1865,  have  been  made  to  such  council,  or  to  two  justices  in 

and  for  such  borough,  and  could  not  be,  and  was  not  lawfully 

made  to  us,  and  we  were  not  bound  to  comply  with  the  said 

requisition. 

To  this  return  the  Home  Secretary  demurred. 

The  following  were  the  points  of  argument  on  demurrer  on 
behalf  of  the  prosecution : — First,  that  the  said  Christiana  Ed* 
munds  was  not  imprisoned  within  the  limits  of  the  council  of 
Brighton,  within  the  meaning  of  sect.  2  of  3  &  4  Vict.  c.  54 ; 
secondly,  that  the  57th  section  of  the  Prison  Act,  1865,  is  not 
applicable  to  the  circumstances  mentioned  in  the  writ ;  thirdly, 
that  none  of  the  purposes  mentioned  in  the  writ  are  purposes  of 
or  incidental  to  the  commitment,  trial,  detention,  or  punishment 
of  the  said  Christiana  Edmunds  within  the  meaning  of  the  66th 
section  of  the  Prison  Act  1865 ;  fourthly,  that  the  return  discloses 
nothing  to  relieve  the  visiting  justices  of  Lewes  gaol  from  com« 
pliance  with  the  duty  imposed  on  them  by  sect.  2  of  3  &  4  Vict^ 
c.  54. 

The  following  were  the  defendants'  points  of  argument  on  the 
demurrer : — First,  that  under  sects.  4  and  5  of  the  Prison  Act, 
1865,  the  council  of  the  borough  of  Brighton  were  a  ''prison 
authority  '^  within  the  meaning  of  the  said  Act ;  secondly,  that 
under  5  &  6  Vict.  c.  93,  s.  15,  the  borough  of  Brighton  washable 
at  law  to  maintain  a  separate  prison  if  accommodation  were  not 
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Rw.        provided  for  its  prisoners  in  the  prison  of  some  other  jarisdiddom^ 

Tra  JusTiov  ^'^^  therefore  the  said  borough  had  a  separate  prison  jarisdictkm 

or  SuflsBx.    within  the  meaning  of  sect.  9  of  the  said  Prison  Aot^  1865,  and  was 

boond  to   maintami  adequate  accommodation  for  its  prisoners 

^f^'  under  sect.  8  of  the  said  Prison  Act,  1865 ;  thirdly,  that  the 
In$an$  justices  of  the  peace  for  the  eastern  division  of  the  county  cf 
Brisotm,  Sussex  are  also  a  prison  authority  within  the  meaning  of  the  said 
Act,  and  Lewes  gaol  is  their  prison ;  fourthly,  that  the  contract 
between  the  council  of  the  borough  of  Brighton  and  the  justices 
of  East  Sussex  set  out  in  the  writ  and  return  under  which 
Christiana  Bdmunds  was  received  into  Lewes  gaol,  is  a  contract 
under  sect.  81  of  the  said  Act;  fifthly,  tint  under  sect.  57  of  the 
said  Act,  Lewes  gaol  must  for  all  purposes  connected  with 
Brighton  prisoners  be  deemed  to  be  situate  within  the  limits  of 
the  borough  of  Brighton ;  sixthly,  that  under  sect.  66  of  the  said 
Act,  Lewes  gaol  must  for  all  purposes  incidental  to  the  commit- 
ment, trial,  detention,  and  punishment  of  Christiana  Edmunds  be 
deemed  to  have  been  the  prison  of  the  borough  of  Brighton ; 
seventhly,  that,  therefore,  the  place  where  Christiana  Edmunds 
was  imprisoned  within  the  meaning  of  8  &  4  Vict.  c.  54^  s.  2, 
must  be  deemed  to  have  been  the  Borough  of  Brighton,  and  not 
the  Eastern  Division  of  the  county  of  Sussex,  and  the  requisition 
of  the  Home  Secretary  ought  to  have  been  made  to  the  justices 
of  the  peace  for  the  borough  of  Brighton,  and  not  to  the  visiting 
justices  of  Lewes  gaol ;  eighthly,  that  the  construction  suggested 
in  the  preceding  paragraph  is  supported  by  the  fact  that  later  in 
the  same  section  (3  &  4  Vict.  c.  54,  s.  2)  it  is  enacted  that  when 
the  place  of  settlement  cannot  be  ascertained,  an  order  for 
maintenance  shall  be  made  upon  the  treasurer  of  the  place  where 
the  person  shall  have  been  imprisoned.  This  must  in  fairness 
mean  in  the  present  case  the  borough  of  Brighton,  whereas,  the 
effect  of  reading  the  place  ''where  the  person  was  imprisoned'' 
as  meaning  the  county  of  Sussex  would  be  to  transfer  the  cost  of 
maintenance  if  the  settlement  cannot  be  ascertained  from  the 
borough  of  Brighton  to  the  county  of  Sussex.  It  would  seem  to 
follow  that  in  the  earlier  part  of  the  section  the  place  of  imprison- 
ment must  be  interpreted  to  be  the  borough  of  Brighton. 

On  the  2nd  of  June,  1873,  when  the  rule  for  the  writ  of 
marida/rMis  was  made  absolute,  Blackburn,  J.,  observed  in  his 
judgment  that  by  the  first  Act,  as  originally  passed  in  1840,  the 
justices  who  were  to  inquire  under  the  1st  and  2nd  sections  must 
be  justices  of  the  place  where  the  prisoner  was  actually  physically 
resident,  the  object  and  reason  bemg  probably  that  they  and  the 
physicians  were  to  inspect  the  prisoner  in  order  to  determine 
whether  he  was  insane  or  not.  With  respect  to  the  further  in- 
quiry concerning  the  settlement,  the  amount  to  be  paid  is  not  the 
expense  of  the  imprisonment  or  the  punishment,  but  that  of 
ascertaining  whether  the  prisoner  is  insane,  which  may  include  the 
cost  of  witnesses,  and  the  expense  of  removal  to  the  lanatic 
asylum,  together  with  his  maiDtenance  there.     Then  the  seoticm 
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proceeds  to  say  that  if  the  settlement  oannot  be  ascertained^  the        Bao. 
expense  shall  fall  upon  tiie  treasurer  of  the  county  where  such  -     j™^-, 
person  shall  have  been  imprisoned.     "  Now  as  to  all  that  part  of    ov  Sumxz. 

the  legislation/'  he  said^  "  it  seems  to  me  clear  that  the  two       

justices  who  were  to  do  all  this  were  the  justices  in  the  place  in  ^f^ 
which  he  was  physically  detained.^'  .  .  .  '^Then  there  comes  the  insam 
enactment  which  was  passed  for  the  purpose  of  altering  this^  Prinmen 
which  takes  away  the  authority  to  any  two  justices  of  the  place 
to  which  the  prison  belongs^  and  in  case  of  sentence  of  deaths  says 
let  it  be  without  the  justices  at  all ;  let  two  or  more  physicians 
certify;  and  the  Secretary  of  State  on  the  receipt  of  such  certifi- 
cate shall  direct  what  is  to  be  done  with  the  prisoner.  That  is 
the  subsequent  enactment,  but  all  the  rest  of  the  earlier  Act  is  to 
remain  as  it  was  before.  The  duty  is  still  left  in  the  two  justices 
of  the  place  where  the  person  is  imprisoned.^'  The  learned 
judge  expressed  his  opinion  that  sect.  57  of  the  Prison  Act,  1865 
merely  related  to  county  prisons  built  within  the  boundaries  of 
boroughs  or  cities,  or  counties  of  such  boroughs  or  cities,  in  the 
midst  of  the  counties  at  large ;  and  not  to  prisons  detaining  the 
prisoners  of  other  jurisdictions  by  contract.  As  to  the 
66th  section,  he  thought  it  meant  to  say  that  Lewes  Gaol 
should  be  Brighton  Gaol  for  all  purposes  connected  with  and 
incidental  to  the  trial,  commitment,  detention,  and  punishment  of 
prisoners  from  Brighton,  and  also  for  the  purpose  of  determining 
who  should  pay  the  expenses  arising  out  of  that  imprisonment, 
but  not  for  the  purpose  of  inquiring  concerning  the  insanity  and 
the  settlement.  It  seemed  to  him  a  straining  of  words  to  say 
that  inquiring  into  the  settlement  before  ascertaining  who  should 
bear  the  expenses  could  be  considered  as  incident  to  the  punish- 
ment, commitment,  and  detention  of  a  prisoner.  He  thought  the 
JQStices  of  Sussex  Gaol,  or  of  the  district  to  which  the  gaol 
belonged,  were  the  parties  to  inquire  into  all  these  things ;  and  he 
refused  altogether  to  concur  in  the  defendant's  argument  that  the 
consequence  of  an  inquiry  by  the  Sussex  justices  must  be  that  the 
county  of  Sussex  would  have  to  support  the  lunatic  in  the  event 
of  no  settlement  being  found.  Quain,  J.,  agreed  that  the  writ 
should  go,  but  stated  that  his  impression  was  that  this  second 
inquiry  was  incidental  to  the  imprisonment,  and  that  it  should  be 
determined  by  the  justices  of  Brighton.  He  considered  that  the 
object  of  the  Legislature  in  allowing  any  jurisdiction  to  send 
prisoners  elsewhere  than  to  a  prison  within  it,  was  to  leave  the 
liability  as  nearly  as  possible  in  the  same  position  as  if  the  prison 
were  built  within  it. 

The  Solidtor^Oeneral,  Sir  J.  Solker,  Q.C.  (with  him  BQwen)^ 
argued  for  the  Crown  against  the  validity  of  the  return. — Although 
sect.  1  of  the  Insane  Prispners'  Act,  1840,  is  repealed  by  the  In- 
sane Prisoners' Act  Amendment  Act,  1864,  the  2nd  section  is  not 
in  any  way  affected  by  subsequent  legislation.  By  the  repealed 
section  ''  two  justices  of'  the  peace  of  the  county,  city,  borough, 
or  place  where  such  person  is  imprisoned,"  are  empowered  ''  to 
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Rw.       inqoire  with  tlie  aid  of  two  physioians  6t  soi^gdons,  as  to  the  in- 

-,      *•         sanity  of  such  person."    The  2nd  section  commences  by  antho- 

OF  Suim!^  rising  ''  such  two  justices  or  any  other  two  justices  of  the  peace  of 

— —        the  county,  city,  borough,   or  place  where  such  person  is  im- 

^^^^*       prisoned,  to  inquire  into  and  ascertain,  by  the  best  evidence  or 

/juofM      information  that  can  be  obtained  under  the  circumstances  of  the 

Prisoner,     personal  legal  disability  of  such  insane  person,  the  place  of  the 

last  legal  settlement,  and  the  pecuniary  circumstances  of  such 

person/'    The  section  proceeds  to  authorise  the  proceedings 

directed  in  the  writ  of  mwndamiuus.    By  the  Prison  Act,  1865,  sect. 

5  describes  the  prison  authorities.     By  sect.  31,  "  Anj  prison 

authority  may  contract  with  any  other  prison  authority  having  a 

E risen  in  conformity  with  the  requisitions  of  this  Act  that  the 
btter  authority  is  to  receive  into  and  maintain  in  its  prison  or  one 
of  its  prisons  all  prisoners  maintainable  at  the  expense  of  the 
former  authority,  or  any  particular  class  or  classes  of  such 
prisoners  :  Provided,  that  no  such  contract  shall  be  valid  unless 
the  prison  of  the  latter  authority  is  approved  by  one  of  Her 
Majesty's  principal  Becretaries  of  State  as  being  a  fit  prison  to 
receive  the  prisoners  contracted  to  be  received  there.''  By  sect. 
82,  "  A  contract  entered  into  between  prison  authorities  for  the 
reception  into,  and  the  maintenance  in  the  prison  of  the  one 
authority  of  the  prisoners  maintainable  by  the  other  authority, 
may  include  the  costs  of  conveying  the  prisoners  to  prison,  and 
all  other  costs  incurred  in  respect  of  such  prisoners."  By  sect. 
57,  '^  Every  prison,  wheresoever  situate,  shall  for  all  purposes  be 
deemed  to  be  within  the  limits  of  the  place  for  which  it  is  used  as 
a  prison."  And  by  sect.  66,  "  Where  a  prison  authority,  in  this 
section  called  the  contracting  authority,  has  contracted  with  any 
other  prison  authority,  in  this  section  called  the  receiving 
authority,  that  the  receiving  authority  is  to  receive  into  and  main- 
tain in  its  prison  any  prisoners  maintainable  at  the  expense  of  the 
contracting  authority,  the  prison  of  the  receiving  autnority  shall, 
for  all  the  purposes  of  and  incidental  to  the  commitment,  trial, 
detention  and.  punishment  of  the  prisoners  of  the  contracting 
authority,  or  any  of  such  purposes,  according  to  the  tenor  of  the 
contract,  be  deemed  to  be  the  prison  of  the  contracting  authority, 
except  that  the  contracting  authority  shall  have  no  right  to  inter- 
fere m  the  management  of  the  prison  of  the  receiving  authority." 
[CocEBUBN,  C.J. — ^Why  is  the  writ  directed  to  the  visiting 
justices  of  the  prison  ?  The  2nd  section  of  the  Act  of  1840  gives 
the  inquiry  to  any  two  justices  of  the  place  of  imprisonment. 
Oohen,  Q.C. — The  defendants  made  no  objection  on  that  ground; 
they  admit  that  the  visiting  justices  are  justices  of  the  county  of 
Sussex.  The  only  point  they  desire  to  have  decided  is  whether 
the  mandamvs  ought  to  have  been  directed  to  them  or  to  the 
justices  of  the  borough  of  Brighton.]  The  Home  Secretary  has 
acted  in  literal  accor£mce  with  the  reauisitions  of  the  2nd  section 
of  the  Act  of  1840,  and  it  is  submitted  on  his  behalf  that  there 
has  been  no  legislation  since  then  touching  upon  this  point. 
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Oohen,  Q.C.  foi*  the  defendaiitSi — ^Notwithstanding  what  was        Rao. 
said  by  Blackburn^  J.  npon  the  argnment  of  the  rule,  I  submit  _,^  ^' 
that  it  is  clear  the  expense  of  maintenance^  if  the  lanatic's  settle-    q,  Stooz. 

ment  cannot  be  foond^  must  fall  upon  the  treasurer  of  that  place,        

upon  the  justices  of  which  the  duty  to  make  inquiry  is  imposed.        ^^* 
The  2nd  section  of  the  Act  of  1840,  after  directing  ^'  such  two       insane 
justices  or  any  other  two  justices  of  the  peace  of  the  county,  city,     Primmr. 
borough,  or  place  where  such  person  is  imprisoned ''  to  inquire 
and  make  orders  upon  the  union  of  settlement,  proceeds,  "  and 
when  the  place  of  settlement  cannot  be  ascertained,  such  order 
shall  be  made  upon  the  treasurer  of  the  county,  city,  borough,  or 
place  where  such  person  shall  have  been  imprisoned/'     The  in- 
terpretation of  these  latter  words  must  follow  that  of  the  same 
words  in  the  earlier  part  of  the  section.     This  being  so,  the  im- 
position of  the  duty  to  make  inquiry  upon  the  county  justices  is 
opposed  to  the  policy  of  the  Legislature,  which  appears  through- 
out the  whole  of  these  provisions  for  maintaining  prisoners  by 
contract  to  avoid  any  alteration  of  the  then  existing  liability  for 
all  expense  to  which  either  prison  might  be  put.     It  was  never 
intended  that  Brighton  was  to  escape  the  expense  of  this  lunatic's 
maintenance  merely  because  it  has  no  prison  within  its  borough, 
and  because  it  contracts  to  have  its  prisoners  detained  in  the 
county  gaol.     There  can  be  no  ground  of  convenience  for  placing 
this  inquiry  upon  the  county  justices,  for  usually  it  must  take 
place  after  the  lunatic  has  been  removed  from  the  prison  to  an 
asylum  which  may  be  as  far  from  the  receiving  as  from  the  con- 
tracting authority.     This  is  not  so  with  respect  to  the  first  in- 
aniry  oonceming  insanity ;  and  probably  for  that  reason,  wben 
the  provisions  for  contracting  were  made,  the  justices  were  in 
certain  cases  omitted  and  the  two  physicians  were  left  to  conduct 
that  inquiry  by  themselves.     The  defendants  rely  upon  the  words 
of  the  57th  section  of  the  Prison  Act  1865,  "  Every  prison,  where- 
soever situate,  shall  for  all  purposes  be  deemed  to  be  within 
the  limits  of  the  place  for  which  it  is  used  as  a  prison.''   [Cocebubn, 
C.J. — Surely  those  words  cannot  be  interpreted  to  contemplate 
this  case.]     At  all  events  it  comes  within  sect.  66,  ''  the  prison 
of   the  receiving  authority  shall,  for  all  the  purposes  of  and 
incidental  to  the  commitment,  trial,  detention,  and  punishment 
of  the  prisoners  of  the  contracting  authority,  or  any  of  such  pur- 
poses, according  to  the  tenor  of  the  contract,  be  deemed  to  be 
the  prison  of  the  contracting  authority,  except  that  the  con- 
tracting authority  shall  have  no  right  to  interfere  in  the  manage- 
ment of  the  prison  of  the  receiving  authority."     [Mellob,  J. — 
Why  should  not  the  contract  between  the  authorities  provide  for 
these  expenses  of  maintenance?     The  Solidtar-Qeneral. — ^The 
contract  in  this  case  contains  words  under  sect.  82  wide  enough 
to  cover  the  whole  of  these  expenses ;  whether  they  fall,  therefore, 
first  on  the  county  or  the  borough,  they  must  be  paid  eventually 
by  the  borough.]     The  defendants  have  not  considered  the  con- 
tents of  the  contract,  but,  whatever  they  may  be,  they  cannot 


42  CBtlcmAL  LAW  OASMB. 

[Bssk       affect  the  queBtioa  whether  this  numdcmus  should  be  directed  to 

Tmm  Jumam  *^®  <^^"ity  ^^  borough  justices, 
ov  SoBfln.        ^^  SoUdtor'Qeneral  was  not  heard  in  replj. 

"CooEBUSN,  C.J, — ^I  think  it  dear  that  this  mandamus  is  rightly 

we.  directed  to  the  justices  of  the  county  of  Sussex.  Under  8  &  4 
In$aM  Vict.  c.  54^  there  could  be  no  question  of  this  kindj  for  every 
Priffim$r*  jurisdiction  had  to  provide  its  own  prison^  and  the  justices  of 
that  jurisdiction  were  directed  to  make  both  the  inquiries  required 
concerning  insane  cnminals.  By  27  &  28  Vict.  c.  29^  the  first 
section  of  the  Act  of  1840  is  repealed^  and  other  provisions  are 
made  instead,  but  nothing  is  enacted  in  any  way  altering  sect.  2. 
The  only  question,  therefore,  for  us  is  whether  sect.  66  of  the 
Prisons  Act  1865  (28  &  29  Vict.  c.  126)  meets  this  case.  By 
that  section  the  prison  in  which  prisoners  are  detained  under  a 
contract  shall  be  deemed  to  be  the  prison  of  the  contracting 
authority  for  '^  all  the  purposes  of,  and  incidental  to  the  commit- 
ment, trial,  detention,  and  punishment  of  the  prisoners  of  the 
contracting  authority .''  The  inquiry  directed  by  this  mcmdamAis 
concerns  the  settlement  of  a  lunatic  prisoner,  to  be  made  after 
removal  from  the  prison  at  which  her  detention  was  contracted 
for,  and  with  the  object  of  determining  her  place  of  settlement. 
I  do  not  think  this  proceeding  comes  within  either  of  the  pur- 
poses described  in  that  section,  and  I  think  it  was  not  contem- 
plated by  the  Legislature  in  passing  that  enactment.  At  first  I 
imagined  that  it  was  a  casus  omissus,  and  that  hardship  might 
fall  in  consequence  on  the  receiving  authority ;  but  it  is  clear 
that  the  parties  to  such  contracts  as  these  may,  by  covenant, 
remedy  any  hardship  of  this  kind,  and  it  appears  that  in  this  case 
provision  has  been  made  in  the  contract  for  any  expense  which 
would  otherwise  fall  upon  the  wrong  party.  There  is  no  necessity, 
therefore,  to  strain  the  words  of  the  66th  section  here,  even  if  we 
should  assist  the  policy  of  the  Legislature  by  doing  so.  The 
prosecution  must  prevail,  and  our  judgment  must  be  for  the 
demurrer. 

Mellob,  J. — I  am  of  the  same  opinion.  When  we  consider 
that  every  separate  jurisdiction  must  have  a  prison  within  it  or 
contract  with  another  for  the  reception  of  its  prisoners,  it  must 
have  been  the  intention  of  the  Legislature  to  free  the  receiving 
authority  from  all  expenses  incurred  in  consequence  of  their  con- 
tract. The  66th  section,  however,  only  prescribes  the  powers  of 
the  contracting  authority  over  its  prisoners,  and  the  parties  are 
left  to  their  contract  to  make  provision  for  the  consequent 
expenses.  There  is  nothing  in  the  Prisons  Act  to  alter  the  2nd 
section  of  3  &  4  Yict.  c,  54,  and  our  judgment  must  therefore  be 
against  the  defendants. 

QuAiN,  J. — I  am  of  the  same  opinion. 

Judgment  for  the  Prosecution, 

Attorneys  for  the  prosecution,  Bmen  and  Bradley  for  the 
SoUcUor  to  the  Treasury. 

Attorney  for  the  defence,  H.  J.  Jones. 
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OOUBT  OP  QUEEN'S  BENCH. 

Wed/nesday,  Jem.  27,  1875. 

(Before  Cocebubk,  G.J.,  Meliob,  3.,  Lubh^  3.,  Aschibalb^  J.) 

Beg.  v.  Yms. 

Beerhouse  licence — Disqualification — "  Person  conmcted  offelony '' 
— Oonsi/ruction  of  statute — Retrospective  operation — Wine  and 
Beerhouse  Act  Amendment  Act,  1870  (33  ^  34  Vict.  c.  29),  s.  14. 

Sect,  14  of  the  Wine  and  Beerhouse  Act  Amendment  Act,  1870 
(33  8f  34  Vict,  c,  29),  provides  that  ^'  every  person  co7ivicted  of 
felony  "  shall  be  disqualified  from  selling  spirits  by  retail,  and 
makes  any  licence  held  by  such  person  void. 

Held  by  Oockbum,  O.J.,  and  Mellor  and  Archibald,  J  J.  {Lush,  J. 
dissenting),  that  the  section  had  a  retrospective  operation,  and 
applied  to  a  person  convicted  before  the  passing  of  the  Act,  so  as 
to  make  a  licence  held  by  him  void. 

JAMES  YINE  was  the  appellant,  and  the  Justices  of  the 
Borough  of  Leeds  were  the  respondents.  Tennant  had 
obtained  a  rule  calling  on  the  prosecutors  to  show  cause  why  the 
order  of  sessions  stated  in  paragraph  8  of  the  case  set  out  below 
should  not  be  quashed  for  the  in0ufficienc7  thereof. 

The  following  was  the  case  stated  for  the  opinion  of  the  Court 
of  Queen's  Bench. 

1.  The  Fox  and  Grapes  is  an  old  established  inn  situate  in  the 
borough  of  Leeds,  and  in  1873  one  James  Edward  Saville 
Theaker  became  by  transfer  the  holder  of  licences  under  9  Geo. 
4,  0.  61,  and  subsequent  statutes  amending  the  same,  by  which 
he  was  empowered  to  keep  the  said  inn,  and  therein  to  sell 
excisable  liquors  by  retail  to  be  consumed  on  the  premises. 

2.  The  said  licences  to  the  said  Theaker  were  duly  renewed  at 
the  general  annual  licensing  meeting  in  1873. 

3.  Li  January,  1865,  the  said  Theaker  was  convicted  offelony, 
and  was  then  sentenced  to  and  su£fered  three  months'  imprison- 
ment with  hard  labour.  The  fact  of  such  conviction  was  first 
known  to  the  authorities  of  the  borough  and  the  owners  of  the 
said  inn  in  the  month  of  November,  1873. 

4.  Thereupon  the  appellant  James  Vine  became  tenant  of  the 
said  inn,  and  in  February,  1874,  applied  to  the  justices  of  the 
said  borough  for  the  transfer  to  him  of  the  licences  held  up  to 
that  time  by  the  said  Theaker. 
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Ran.  5.  The  said  justices  refused  the  application,  on  the  groond  that 

V-         such  licences  were  void  by  reason  of  the  conviction  for  felony  of 
^       the  said  Theater. 
1876,  6.  The-  said  appellant  duly  appealed  to  the  Court  of  Quarter 

Sessions  for  the  West  Biding  of  Yorkshire  against  such  refusal. 

Coi^^  7.  Upon  the  hearing  of  the  appeal  it  was  contended  on  the 
License,  part  of  the  appellant,  and  denied  on  the  part  of  the  respondents, 
that  the  licences  held  by  the  said  Theaker  were  subsisting  at  the 
time  of  the  application  to  the  justices  by  the  appellant,  and  that 
the  statute  33  &  34  Vict.  c.  29,  s.  14,  applied  only  to  persons 
convicted  of  felony  afber  the  passing  of  that  Act. 

8.  The  Court  of  Quarter  Sessions  dismissed  the  appeal  upon 
the  ground  stated  by  the  justices  of  the  borough ;  but  for  the 
purpose  of  giving  full  .effect  to  the  judgment  of  the  Court  of 
Queen's  Bench,  in  case  it  should  be  in  favour  of  the  appellant, 
they  directed  by,  and  with  the  consent  of  the  parties,  that  the 
transfer  should  be  granted,  but  that  the  licence  should  be  lodged 
with  the  clerk  of  the  peace,  and  the  house  not  be  opened  unless, 
.and  until  the  Court  of  Queen's  Bench  should  decide  in  favour  of 
the  appellant. 

9.  The  question  for  the  opinion  of  this  court  is,  whether  the 
said  licences  so  held  by  the  said  Theaker  were  or  were  not  void 
by  reason  of  his  said  conviction  for  felony. 

10.  If  the  court  is  of  the  affirmative  opinion,  the  order  of  the 
Court  of  Quarter  Sessions  is  to  stand,  otherwise  such  order  is  to 
be  reversed,  andjudgment  given  for  the  appellant,  James  Vine. 

Maule,  Q.C.  (Wilberforce  with  him),  for  the  respondents,  showed 
cause  against  the  rule. — ^The  question  depends  upon  the  inter- 
pretation of  the  Wine  and  Beerhouse  Act  Amendment  Act,  1870 
(33  &  34  Vict.  c.  29,  s.  14).  That  section  provides  that  ''  every 
person  convicted  of  felony  shall  for  ever  be  disqualified  from 
selling  spirits  by  retail,  and  no  licence  to  sell  spirits  by  retail 
shall  be  granted  to  any  person  who  has  been  so  convicted  as 
aforesaid ;  and  if  any  person  shall,  afler  having  been  so  con- 
victed, as  aforesaid,  take  out  or  have  any  licence  to  sell  spirits  by 
retail,  the  same  shall  be  void  to  all  intents  and  purposes ;  and 
every  person  who  after  being  so  convicted  as  aforesaid  shall  sell 
any  spirits  by  retail,  in  any  manner  whatever,  shall  incur  the 
penalty  for  doing  so  without  a  licence.^^  The  words  "every 
person  convicted  '^  in  the  above  section  must  be  taken  to  mean 
every  person  who  has  been  at  any  time  convicted,  or  who  shall 
be  convicted  hereafter;  and  therefore  the  licences  held  by 
Theaker  were  void  in  consequence  of  his  conviction.  The  object 
which  the  Legislature  had  in  view  in  passing  this  enactment  was 
not  the  punishment  of  persons  who  were  guilty  of  felony,  but 
the  protection  of  the  public  by  taking  every  precaution  to  ensure 
that  houses  of  public  entertainment  should  be  kept  by  none  but 
persons  of  good  character. 

The  Court  called  on 

Polaiid  and  Tennant  for  the  appellant  in  support  of  the  rule,*— 


CBDCINAL  LAW  CASES.  45 

The  Act  applies  only  to  persons  convicted  after  it  was  passed ;       Rm. 
otherwise  it  would  apply  to  the  holder  of  a  licence  at  the  time  of         v. 
the  passing  of  the  Act,  for  it  makes  a  licence  held  by  a  convicted  "*• 

person  void ;  and  it  is  unlikely  that  the  Legislature  intended  it  1875. 
to  apply  to  such  a  case,  for  where  a  man  is  in  the  possession  of  a  — r 
licence  it  is  to  be  supposed  that  the  magistrates  have  inquired  Fd^^ 
into  his  character.  Suppose  the  holder  of  a  licence  at  the  passing  License, 
of  the  Act  had  been  convicted  of  manslaughter  when  he  was  a 
boy  for  carelessly  throwing  a  stone  which  accidentally  caused 
death,  and  sentenced  to  one  day's  imprisonment ;  it  is  a  startling 
proposition  to  say  that  the  section  would  apply  to  such  a  case. 
The  value  of  property  might  be  much  deteriorated  and  the  public 
put  to  great  inconvenience  by  such  an  interpretation  of  the 
section  for  a  house  licensed  for  the  public  convenience  might 
have  been  shut  up  for  nearly  a  year.  9  Geo.  4,  c.  61,  ss.  4  and 
14,  as  to  transfers  of  licences  at  special  sessions,  would  not  apply, 
and  [See  37  &  38  Vict.  c.  49,  s.  15  (30th  July,  1874)]  a  fresh 
licence  could  not  have  been  obtained  for  the  house  until  the 
general  annual  licensing  meeting.  The  rest  of  the  section  shows 
uiat  its  operation  is  intended  to  be  prospective.  [Cocebubn, 
C.J. — In  3  &  4  Vict.  c.  61,  s.  7,  the  words  used  are  "  Every 
person  who  shall  hereafter  be  lawfully  convicted  of  felony .''] 
That  Act  relates  to  the  sale  of  beer,  and  similar  words  are  to  be 
found  in  the  Act,  relating  to  refreshment  houses  (23  Vict.  c.  27, 
s.  2).  The  intention  must  have  been  to  apply  the  same  rule  to 
the  case  of  spirits,  which  can  only  be  done  by  reading  this  section 
prospectively.  The  words  ''  who  shall  hereafter  be ''  were  pro- 
bably omitted  for  the  sake  of  brevity.  The  rule  of  construction 
is  thus  stated  in  Broom's  Legal  Maxims,  p.  34  (5th  edit.) : 
''Every  statute  which  takes  away  or  impairs  a  vested  right 
acquired  under  existing  laws,  or  creates  a  new  obligation,  imposes 
a  new  duty,  or  attaches  a  new  disability  in  respect  of  transac- 
tions or  considerations  already  past,  must  be  deemed  retrospec- 
tive in  its  operation,  and  opposed  to  sound  principles  of  juris- 
prudence j''  and  at  pages  37  &  38  the  observations  of  Parke  and 
Rolfe,  BB.,  in  Moon  v.  Durden  (2  Ex.  22),  are  cited  in  support  of 
this  view.  The  judgment  of  Earle,  C.J.  in  The  Midland  Umhvay 
Oompany  v.  Pye  (10  C.  B.,  N.S.,  at  page  191),  is  a  strong  authority 
to  the  same  effect.  He  says  there  :  "  Wherever  it  is  possible  to 
put  upon  an  Act  of  Parliament  a  construction  not  retrospective^ 
the  courts  will  always  adopt  that  construction.'' 

Lush,  J.  not  having  been  in  court  during  the  whole  of  the 
argument. 

Mauley  Q.C.,  was  called  on  to  reply. — ^The  intention  of  the 
Legislature  is  to  be  collected  from  the  language  employed. 
There  is  nothing  to  limit  the  operation  of  the  words  used  here, 
and  according  to  its  plain  grammatical  meaning  the  expression 
''every  person  convicted''  must  include  all  persons  convicted  at 
any  time.  The  words  of  future  operation  which  occur  in  3  &  4 
Vict.  c.  61,  s.  7,  are  omitted  in  33  &  34  Vict.  c.  29,  s.  14,  while 
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Rbo.       in  other  respects  the  language  of  the  former  section  is  closely 
^*         followed  in  the  latter.    It  seems  clear  that  tiiis  alteration  wad 
"''       made^  not  for  tie  sake  of  brevi^,  but  deliberately,  for  the  express 
1875.       purpose  of  giving  a  different  effect  to  the  section. 
— r  CocKBUBN,  O.J. — I  am  of  opinion  that  the  rule  should  be  dis- 

i4/on^  charged.  I  feel  myself  bound  by  the  language  which  the  Legis- 
License.  lature  have  used  in  sect.  14  of  the  Wine  and  Beerhouse  Act 
Amendment  Act,  1870  (83  A  84  Vict.  c.  29).  The  question  is 
whether  upon  the  words  of  that  section,  a  person  who  has  been 
convicted  of  felony  before  the  passing  of  the  Act  becomes 
disqualified  from  holding  a  Ucence  for  the  sale  of  spirits,  and  I 
think  he  does.  If  it  could  be  seen  that  the  intention  of  the 
Legislature  was  to  aggravate  the  punishment  of  persons  con- 
victed of  felony,  I  should  feel  strongly  the  force  of  Mr.  Poland's 
argument;  but  the  purpose  of  this  enactment  is  not  to  punish 
the  felon^  but  to  protect  the  public  from  having  houses  of  public 
entertainment  kept  by  a  class  of  persons  likely  to  prove  injurious 
to  society.  It  is  true  it  may  be  that  the  felony  is  of  such  a  com- 
paratively venial  nature  as  not  to  affect  the  character  of  the 
person  convicted,  as  for  instance  in  some  cases  of  manslaughter 
by  negligence;  and  there  seems  to  be  no  reason  in  such  a  case  why 
a  man  should  not  afterwards  hold  up  his  head  among  his  fellows, 
and  be  looked  upon  as  a  person  of  good  character,  and  fit  to  keep 
a  house  of  public  entertainment.  But  the  Legislature  have 
thought  otherwise,  and  have  drawn  what  Mr.  Poland  appro- 
priately called  a  hard  and  fast  line.  The  intention  is  that  places 
of  this  kind  shall  be  kept  by  persons  of  good  character,  and  for 
the  protection  of  the  public  it  matters  nothing  whether  the 
offence  was  committed  before  or  after  the  passing  of  the  Act. 
We  must  look  and  see  what  mischief  the  Act  was  intended  to 
remedy ;  it  would  seem  to  import  that  the  Legislature  intended 
to  protect  the  public  ajgainst  persons  who  had  committed  crimes 
in  the  past,  as  well  as  against  those  who  might  do  so  in  the 
future.  The  words  "  every  person  convicted  of  felony ''  are  large 
enough  to  bear  this  interpretation ;  they  are  equivalent  to,  and 
synonymous  with,  ''every  convicted  felon.''  Supposing  a  man 
who  had  been  convicted  of  felony  prior  to  the  passing  of  the 
Act  were  to  apply  to  the  magistrates  for  a  licence,  would  they 
be  justified  in  granting  it  ?  The  answer  is  that  the  applicant  was 
convicted  of  felony ;  it  would  be  a  strong  thing  te  say,  ''  You  are 
a  convicted  felon,  but  you  were  convicted  before  the  passing  of 
the  Act,  and  therefore  you  are  te  have  a  licence."  The  only 
question  which  magistrates  can  determine  in  a  case  arising  under 
this  section  is  whether  the  person  is  a  convicted  felon ;  if  he  is, 
he  is  disqualified.  In  the  preceding  Acts  the  language  is 
different ;  it  points  to  the  future,  and  operates  only  in  cases  of 
future  convictions.  It  is  suggested  that  the  drawer  of  this  Act 
was  only  attempting  to  remedy  the  tautology  which  is  too  com- 
mon in  Acts  of  Parliament ;  but  he  appears  to  have  carefully 
omitted  the  very  words  which  restricted  the  operation  of  the 
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former  Acts^  and  so  to  have  made  the  words  of  this  Act  appli* 
cable  to  conyictions  before  its  passing.  We  hare  been  pressed 
with  the  hardship  which  may  be  entailed  upon  a  man  who  has 
obtained  a  licence  in  being  cut  short  of  his  livings  because  under 
this  section  the  licence  would  be  null  and  void ;  but  the  Legis- 
lature might  have  made  an  exception^  and  we  haye  only  to  look 
at  the  precise  language  used.  I  think  the  right  decision  in  this 
case  is  that  under  33  &  34  Yict.  c.  29^  s.  14^  the  licence  was  null 
and  void. 

Melloe^  J. — I  am  of  the  same  opinion.  I  do  not  wish  to 
exclude  the  general  rules  which  have  been  cited  as  to  the  mode 
in  which  Acts  are  to  be  construed^  but  these  rules  must  be 
considered  with  reference  to  the  particular  Acts  to  which  they 
have  been  applied^  and  the  particular  cases  in  which  they  have 
been  bid  down.  The  genersd  policy  of  the  Legislature  in  these 
acts^  which  are  all  restraints  upon  the  liberty  which  every  person 
ordinarily  possesses  to  carry  on  what  trade  he  pleases^  is  to 
ensure  that  public-houses  shall  be  kept  by  persons  of  good 
character ;  there  are  provisions  with  that  object  in  all  of  i£em. 
It  is  clear  that  the  Legislature  were  legislating  here  with  the 
view  that^  instead  of  its  being  necessary  to  inquire  fully  into 
character  in  these  cases/  it  should  be  sufficient  to  show  a  con- 
viction for.  felony,  after  which  there  should  be  no  further  inquiry. 
The  class  of  convicted  felons  is  disqualified ;  it  is  supposed  that 
their  characters  are  tainted ;  they  are  supposed  to  have  acquired 
habits  which  are  mischievous  to  society.  And  where  a  man  has 
been  convicted  before  the  passing  of  the  statute  his  character  is 
as  much  tainted  as  where  he  has  been  convicted  afler;  the 
reason  applies  as  strongly  in  the  one  case  as  in  the  other.  It  is 
not  a  matter  of  punishment,  but  of  the  protection  of  the  public. 
According  to  the  natural  interpretation,  if  we  had  never  heard 
of  the  contention  as  to  prospective  and  retrospective  construc- 
tion, any  person  reading  the  statute  would  say  that  it  was 
intended  to  include  every  member  of  the  convicted  class.  I 
concur  with  the  opinion  of  my  Lord  that  the  order  of  sessions 
ought  to  stand. 

Lush,  J. — ^I  am  sorry  that  I  cannot  concur  with  the  other 
members  of  the  court,  and  I  feel  some  diffidence  in  expressing 
an  opinion  contrary  to  theirs,  but  I  cannot  bring  my  mind  round 
to  adopt  their  view.  I  fail  to  collect  from  33  &  34  Vict.  c.  29, 
s.  14^  any  intention  that  the  Act  should  have  a  retrospective 
effiBct,  and  that  the  moment  it  received  the  Royal  assent  every 
person  who  had  at  any  time  been  convicted  of  felony  should  at 
once  forfeit  his  licence,  lose  his  means  of  living,  and  become 
liable  to  penalties  for  selling  spirits,  which  up  to  that  moment  he 
had  been  entitled  to  sell.  This  is  a  penal  Act  and  causes  a 
forfeiture,  and  it  is  an  established  canon  of  construction  that 
statutes  working  disabilities  are  to  be  read  liberally  unless  the  intent 
is  clear.  The  words  are  "Every  person  convicted  of  fBlony," 
and  this  may  be  read  to  mean  every  person  who  shcdl  be  con 
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Rao.       yioted^  or  everr  person  who  has  been  convicted ;  the  meaning  is 
^^'         ambignoaSj  and  there  is  nothing  in  the  after  part  of  the  section 

to  throw  any  liffht  upon  it.     The  subseqaent  words  aflford  no 

1875.  assistance^  and  tne  words  of  the  first  clause  are  ecjually  capable 
n~IZg^  of  either  interpretation ;  this  is  the  very  case  in  which  the  canon 
Felon-^  of  construction  comes  in.  That  would  have  been  my  view  even 
Licerue.  if  this  Act  had  stood  alone ;  but  we  have  two  other  Acts,  8  &  4 
Yict.  c.  61,  relating  to  the  sale  of  beer,  and  23  Yict.  c.  27, 
relating  to  wine  and  refreshment  houses,  in  both  of  which  the 
word  ''  shall  '^  occurs  in  the  corresponding  clause.  It  is  reason- 
able to  suppose  that  the  Legislature,  having  made  conviction  a 
disqualification,  first  as  to  the  sale  of  beer,  and  afterwards  as  to 
the  sale  of  wine,  thought  that  the  same  class  of  persons  already 
disqualified  in  these  cases,  should  not  be  allowea  to  sell  spirits ; 
this  seems  probable  if  we  read  S3  &  34  Yict.  c.  29,  s.  14,  by  the 
light  of  the  other  Acts.  It  has  been  argued  that  the  persqp  who 
drew  the  Act  struck  out  the  words  *'  who  shall  be  "  and  "  here- 
after'^  purposely,  but  the  intent  is  a  matter  of  speculation; 
it  may  be  that  the  enactment  was  intended  to  be  condensed,  and 
the  words  were  struck  out  because  they  were  thought  super- 
fluous. If  the  intent  had  been  to  contrast  this  provision  with 
those  in  the  former  statutes,  it  would  have  been  expressed  by  the 
use  of  the  words  ^' shall  have  been.^  Even  looking  at  the 
clause  standing  alone,  I  find  no  words  otherwise  than  future. 

Abchibald,  J . — I  am  of  the  same  opinion  with  my  Lord  and  my 
brother  Mellor.  I  agree  that  if  this  were  simply  a  penal  statute 
we  should  give  it  a  liberal  interpretation,  unless  the  language 
were  clear ;  but  it  was  passed  with  a  view  to  public  and  social 
order,  and  not  in  aggravation  of  the  penalties  of  felony.  If  the 
words  had  been  "  every  convicted  felon,^'  that  would  have  led  me 
to  the  conclusion  that  they  were  retrospective  as  well  as  pro- 
spective ;  and  the  words  which  are  used  are  in  effect  the  same. 
As  to  the  inference  to  be  drawn  from  the  previous  legislation  I 
come  to  a  different  conclusion  from  my  brother  Lush;  the 
language  of  the  former  Acts  was  clearly  prospective,  and  I  think 
that  the  alteration  was  made  with  the  object  of  making  this 
clause  retrospective.  I  should  come  to  the  conclusion  that  the 
Legislature  was  under  the  impression  that  the  former  legislation 
was  not  su£5iciently  strong,  and  that  this  was  the  very  reason  for 
the  alteration  in  the  words  of  the  clause. 

Bvle  (Uscha/rged;  judgment  for  the  respondents. 

Attorneys  for  appellant,  Massey,  Taylor,  and  Hales,  for  J*.  (?. 
Turner,  Leeds. 

Attorneys  for  respondents,  Simson  and  Oo. 
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Satu/rday,  Jan,  23^  1875. 

(Before  Lord  CoLBBiDaB,  C.  J.,  Mbllob,  J.,  Geovb,  J.,  Quain,  J., 

and  Amfhlett,  B.) 

Bbg.  v.  James  Hall,  (a) 

Embezzlement — Olerk  or  servcmt — Debt  collector — 24  4*  25  Vict, 

c.  96,  8.  68. 

Prisoner,  who  carried  on  biLsiness  as  an  a/^counta/nt  and  debt 
collector  (there  wa^  no  evidence  to  show  what  was  the  natwre  of 
that  business),  was  employed  by  the  prosecutors  to  collect  certain 
debts  specified  in  a  List  given  to  him  and  to  pay  over  to  the 
prosecutors  the  a/mounts  received  as  soon  a^s  he  collected   them, 

,  The  time  and  mode  of  collecting  the  debts  were  in  his  discretion, 
and  he  was  authorised  to  sue  for  them,  if  necessary,  but  at  his 
own  charge.  In  no  ca^e  was  he  to  receive  from  the  prosecutors 
more  than  five  per  cent,  on  the  amount  collected  by  him  and  paid 
over  to  the  prosecutors. 

The  jury  ha/ving  fov/nd,  on  these  facts,  that  the  prisoner  was 
employed  in  the  capacity  of  cleric  and  con/victed  him  of 
embezzlement  of  certain  sums  received  by  him  and  not  paid  over 
to  the  prosecutors : 

Held,  that  the  finding  was  wrong  ;  that  he  was  not '  employed  as 
a  cleric,  and  that  the  conviction  could  not  be  sustained, 

CASE  stated  for  the  opinion  of  this  Court  hj  the  Recorder  of 
the  Borough  of  Cambridge. 

James  Hall  was  tried  before  me  at  the  Sessions  .holden  for  the 
Borough  of  Cambridge,  on  the  7th  day  of  January,  1875,  for 
embezzlement. 

The  indictment  charged  that  he  was  employed  in  the  capacity 
of  clerk  to  James  Milligan  and  another,  the  prosecutors. 

The  prisoner  carried  on  business  at  Cambridge  as  an  accountant 
and  debt  collector.  No  evidence  was  given  to  show  what  the 
business  of  an  accountant  or  of  a  debt  collector  was,  nor  whether 
the  prisoner  carried  on  the  business  by  himself  alone  or  was 
assisted  in  it  by  any  clerks  or  subordinates. 

(a)  Reported  by  John  Thompson,  Bsq.,  Barrister-at-Law. 
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Rbo.  The  prisoner  was  employed  by  the  prosecutors  to  collect  certain 

V.  debts  due  to  their  fimi^  and  a  list  containing  the  names  and 

addresses  of  the  respective  debtors^  and  the  amount  due  from 

1875.  each  which    he  was    to    collect^    was    given    to    him    by  the 

Emblement  Prosecutors. 

—Ckrk  w        The  prosecutors  had  on  a  previous  occasion  employed  a  person 

Servant,      carrying  on  the  business  of  an  accountant  and  debt  collector  to 

collect  debts  for  them ;  and  on  this  occasion  they  employed  the 

prisoner^  because  he  was  an  accountant  and  debt  collector^  and  in 

the  way  of  his  business  as  such. 

He  was  not  bound  to  collect  the  debts  within  any  given  time^ 
nor  to  devote  any  definite  portion  of  time  to  the  business  of 
collecting,  nor  any  particular  day  to  collecting  any  particular 
debt.  He  was  to  pay  over  the  amount  of  each  debt  collected  to 
the  prosecutors  as  soon  as  he  received  it,  and  he  was  to  receive 
as  a  remuneration  5  per  cent,  on  the  amount  so  paid  over.  He 
was  authorised  by  the  prosecutors  to  employ  an  attorney,  but  at 
his  own  sole  charge,  to  obtain  payment  of  those  debts  payment 
of  which  he  himself  was  unsuccessful  in  obtaining.  In  no  case 
were  the  prosecutors  .to  pay  him  more  than  the  above  mentioned 
5  per  cent,  on  the  amount  paid  over  to  them. 

The  money  which  the  prisoner  was  charged  with  embezzUng 
had  been*  paid  (under  pressure  of  a  writ  at  the  suit  of  the  prose- 
cutors issued  by  an  attorney  employed  by  the  prisoner)  by  the 
*    debtor  to  the  attorney,  and  by  him  to  the  prisoner. 

On  behalf  of  the  prisoner  it  was  contended  that  these  facts 
were  not  sufficient  to  prove  the  allegation  in  the  indictment, 
that  the  prisoner  was  "  employed  in  the  capacity  of  clerk  to  the 
prosecutors.'^ 

I  entertained  doubt  whether  they  were  sufficient,  but  declined 
to  stop  the  case,  and  I  directed  the  jury  that  there  was  evidence 
upon  which  they  might,  if  they  thought  proper,  find  that  the 
allegation  was  proved. 

The  jury  found  the  prisoner  guilty,  and  I  discharged  him  on 
recognizance  of  bail  to  appear  at  the  next  Quarter  Sessions  for 
the  borough  and  receive  judgment. 

I  respectfully  request  tne  opinion  of  the  Court  for  Crown  Cases 
Reserved,  whether  there  was  evidence  proper  to  be  left  to  the 
jury  that  the  prisoner  was  employed  in  the  "  capacity  of  a  clerk" 
to  the  prosecutors. 

If  the  opinion  of  the  Court  should  be  in  the  affirmative,  the 
verdict  of  guilty  is  to  stand;  if  in  the  negative,  a  verdict  of 
not  guilty  is  to  be  recorded. 

(Signed)  J.  B.  Btjlwee, 

Recorder  of  Cambridge. 

Poland  {Horace  Browne  with  him),  for  the  prisoner,  was  stopped 
by  the  court. 

Gockerell,  for  the  prosecution. — ^The  jury  having  found,  upon 
the  evidence  submitted  to  them,  that  the  prisoner  was  employed 
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in   the   capacity   of  clerk   to    the    prosecutors,   the   conviction        Keo. 

should  be  upheld.     In  Reg.  v.  Negus  (12  Cox  C.  0.  492),  BoviU,       ^^^^ 

O.J.,   said   that  it  was   a   much  more  convenient  course   that  ^"" 

the  circumstances   should  be  left  to  the  jury  for  them  to  de-        1875. 

termine  whether  the  prisoner  was  employed  in  the  capacity  of  „    — ~ 

a   clerk  or  servant,  than   that  the  court  should  be  asked   the    Hckrkor^ 

question  as  matter  of  law.     [Lord  Colbbidqb,  C.J.— We  are  in      Servant. 

substance  asked  to  say,  whether  there  was  any  evidence  from 

which  the  jury  could  properly  draw  that  inference.]     This  case 

differs  from   that   of   Reg.   v.   Negus,  inasmuch    as    there    the 

prisoner  was  employed  on  a  roving  commission  to  get  orders  at 

his  own  convenience  3   in  the  present  a  list    of  specific   debts 

was     given    to    the   prisoner    to    collect.      In    Reg.  v.  Bowers 

(10  Cox  C.  C.  250),  where  the  prisoner  was  engaged  as  agent 

or    traveller   for   the    sale  of  coals,   at  a    weekly    salary    and 

a  commission  per  ton  on  sales,  and  he   agreed  to   collect  the 

moneys  on  his  sales  and  to  pay  them  over  within  a  week  from 

receipt  thereof.   Brie,   C.J.,  said,  the  prisoner  was  a  clerk  or 

servant  upon  this  agreement ;  but  the  prisoner  after  a  time  having 

set  up  a  retail  business  of  his  own,  and  the  prosecutor  having 

recognised  that  business,  and  agreed  to  supply  him  coals,  and 

;'in  future  to  pay  the  prisoner  a  commission  only  and  no  salary/' 

it  was  held  that  under  this  new  arrangement  the  prisoner  ceased 

to  be  a  clerk  or  servant  within  the   meaning  of  the  statute. 

There  the  court  alluded  to  the  fact  that  the  prisoner  had  set  up 

an  independent  business   of   his   own.     Melloe,  J. — Here  the 

prisoner  was  employed  in  his  general  capacity  of  a  debt  collector ; 

the  mode  and  time  of  collection  were  under  his  own  control.] 

The  case  was  for  the  jury,  and  they  have  found  that  he  was  employed 

as  a  clerk  to  collect  specific  debts  and  pay  them  over  to  the 

prosecutors. 

Lord  CoLBEiBGB,  C.J. — I  am  of  opinion  that  the  conviction 
should  be  reversed.  The  question  is,  whether  the  prisoner  was  a 
clerk  to  the  prosecutors  within  the  24  &  25  Yict.  c.  96,  s.  68. 
The  money  appropriated  to  his  own  use  by  the  prisoner  was  the 
produce  of  legal  proceedings  instituted  by  the  prisoner  at  his 
own  cost,  under  the  authority  of  the  prosecutors.  There  are  no 
incidents  in  this  case  which  bring  the  prisoner  within  a  reason- 
able or  fair  definition  of  the  terms  clerk  or  servant,  as  used  in 
the  statute.  The  prisoner  may  be  liable  to  be  sued  in  a  civil 
action,  but  he  is  not  liable  upon  this  indictment.  If  any 
authorities  were  wanting  to  justify  our  decision,  Reg.  v.  Bowers, 
and  Reg.  v.  Negus,  are  in  point. 

Mbllob,  J. — I  am  of  the  same  opinion.  This  is  a  case  in 
which  the  prisoner  carried  on  an  independent  business  as  an 
accountant  and  debt  collector.  He  was  employed  by  the  pro- 
secutors to  collect  certain  debts  at  a  commission  of  5  per  cent, 
on  the  amount  recovered,  and  he  had  authority  to  sue,  if 
necessary,  to  recover  the  debts,  but  he  was  not  to  charge  the 
expense  of  so  doing  to  his  employers,  and  he  was  not  to  be  paid 
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Abo*  more  than  the  amount  of  his  commission.     He  did  sue  for  some 

U^*  of  the  debts  and  recovered  them^  and  failed  to  pay  over  the  sums 

so  recovered  to  the   prosecutors.     The  not  paying  over  these 

1875.  moneys  was  a  breach  of  contract^  but  did  not  render  him  liable 

Embeittlement  ^  *^^  indictment,  for  he  was  not  employed  by  the  prosecutors 

—Clerk  or  ^^  the  Capacity  of  clerk  or  servant  to  collect  the  moneys. 

-^Servant,        Geovb  and  QuAiN,  JJ.,  and  Amphlett,  B.,  concurred. 

Oonvictum  reversed. 


COURT  OF  CRIMINAL  APPEAL. 

Batv/rday,  Jam,.  23,  1875. 

(Before  Lord  Coleridge,  C.J.,  Mellob,  J.,  Grove,  J.,  Quain,  J., 

and  Amphlett,  B.  . 

Reg.  v.  Henrt  Thomas,  (a) 

Practioo—Indichnent — Feloniously  uttering  counterfeit  coin  after 
previous  conviction — OuiUy  of  subsequent  offence  but  not  of  the 
previous  conviction — 24  ^  26  Vict,  c,  99,  ss,  12,  37. 

The  prisoner  wds  indicted  under  24  Sc  25  Vict,  c.  99,  s.  12,  for  tJie 
felony  of  unlawfully  uttering  counterfeit  coin,  after  a  previous 
conviction  for  unlaivfiilly  uttering  counterfeit  coin.  In  the 
first  instance  he  was  an^aigned  pursuant  to  sect,  36  upon  that 
part  of  the  indictmeyit  which  related  to  the  subsequent  uttering, 
a/nd  found  guilty ;  and  then  upon  the  previous  conviction  and 
found  not  guilty. 

Held,  that  he  was  not  guilty  of  the  compound  offence  which 
constitutes  the  felony  and  could  tiot  be  convicted  of  the  sub- 
sequent misdemeanor  upon  this  indictment, 

CASE  stated  for  the  opinion  of  this  Court  by  the  Common 
Serjeant  of  the  City  of  London. 
At  a  session  of  the  Central  Criminal  Court,  on  Monday,  the 
11th  day  of  January,  1875,  Henry  Thomas  was  tried  before  me, 
on  the  following  indictment,  for  uttering  counterfeit  coin  after 
having  been  previously  convicted  of  a  like  oflfence. 

Eeported  b^  John  Thompson,  Esq.,  Barrister-at-Law. 
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Central  Criminal  Conrt  to  wit. — ^The  jurors  for  our  lady  the        Rbq.. 
Queen^  upon  their  oath,  present  that  Henry  Thomas,  on  the  18th  *'• 

day  of  December,  1874,  in  the  county  of  Middlesex,  and  within        . * 

the  jurisdiction  of  the  said  court,  one  piece  of  false  and  1875. 
counterfeit  coin  resembling  and  apparently  intended  to  resemble  rC'^  _ 
and  pass  for  a  piece  of  the  Queen's  current  silver  coin  called  a  pt^owua 
florin,  unlawfully,  unjustly,  and  deceitfully  did  utter  and  put  off  Conviction, 
to  one  EUza  Cunningham,  he  the  said  Henry  Thomas  then 
knowing  the  same  to  be  false  and  counterfeit,  against  the  form 
of  the  statute  in  such  case  made  and  provided.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  heretofore  and 
before  the  committing  of  the  offence  hereinbefore  mentioned,  to 
wit,  at  the  General  Session  of  the  delivery  of  the  Queen's  OtsxA 
of  Newgate,  holden  for  the  jurisdiction  of  the  Central  Criminal 
Court,  at  Justice  Hall,  in  the  Old  Bailey,  in  the  suburbs  of  the 
City  of  London,  on  Monday,  the  11th  day  of  December,  1871, 
the  said  Henry  Thomas  was  in  due  form  of  law  convicted  on  a 
certain  indictment  against  him  for  unlawfully  and  knowingly 
uttering  to  Ann  Biggs  a  counterfeit  florin,  at  the  same  time 
having  one  other  counterfeit  florin  in  his  possession,  against  the 
form  of  the  statute  in  such  case  made  and  provided.  And 
that  the  said  Henry  Thomas  was  thereupon  ordered  to  be 
imprisoned  and  kept  to  hard  labour  for  two  years,  and  to  be 
subject  to  police  supervision  for  five  years.  And  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  Henry 
Thomas,  on  the  day  and  year  first  aforesaid,  feloniously  and 
unlawfully  did  utter  the  said  piece  of  false  and  counterfeit  coin 
to  the  said  Eliza  Cunningham  in  manner  and  form  aforesaid,  . 
and  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided. 

Second  count. — ^And  the  jurors  aforesaid,  upon  their  oath 
aforescdd,  do  further  present  that  the  said  Henry  Thomas  after- 
wards, to  wit  on  the  18th  day  of  December,  1874,  in  the  county 
of  Middlesex  and  within  the  jurisdiction  of  the  said  court,  one 
piece  of  false  and  counterfeit  coin,  resembling  and  apparently 
intended  to  resemble  and  pass  for  a  piece  of  the  Queen's  current 
silver  coin  called  a  florin,  unlawfuUy,  •  unjustly,  deceitfully,  and 
feloniously  did  utter  and  put  off  to  the  said  Eliza  Cunningham, 
he  the  said  Henry  Thomas  then  knowing  the  same  to  be  false  and 
counterfeit,  against  the  form  of  the  statute  in  such  case  made  and 
provided.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, . 
do  say  that  heretofore  and  before  the  committing  of  the  offence 
in  this  count  mentioned,  to  wit,  at  the  General  Session  of  the 
delivery  of  the  Queen's  Graol  of  Newgate,  holden  for  the  Central 
Criminal  Court  at  Justice  Hall  in  the  Old  Bailey,  in  the  suburbs 
of  the  City  of  London,  on  Monday,  the  11th  day  of  December, 
1871,  the  said  Henry  Thomas  was  in  due  form  of  law  con- 
victed on  a  certain  indictment  against  him  for  unlawfully  and 
knowingly  uttering  to  Ann  Biggs  a  counterfeit  florin,  at  the 
same  time  having  another  counterfeit  florin  in  his  possession. 
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against  the  form  of  the  statute  made  and  provided.  And 
that  the  said  Henry  Thomas  was  thereupon  ordered  to  be  im- 
prisoned and  kept  to  hard  labour  for  two  years,  and  to  be  subject 
to  police  supervision  for  five  years. 

The  12th  section  of  24  &  25  Vict.  c.  99,  declares  that  where  a 
jperson  utters  counterfeit  coin,  and  has  been  previously  convicted 
of  a  like  offence,  he  shall  be  guilty  of  felony;  and  the  37th  section 
of  the  same  statute  declares,  that  in  the  indiictment  for  such  felony, 
it  shall  be  su£5icient,  after  charging  such  subsequent  offence,  to 
state  the  substance  and  effect  only  of  the  indictment  and  convic- 
tion for  the  previous  offence,  and  directs  that  the  offender  shall 
in  the  first  instance  be  arraigned  upon  so  much  only  of  the 
indictment  as  charges  the  subsequent  offence,  and  that  the  jury 
shall  be  charged  in  the  first  instance  to  inquire  concerning  such 
subsequent  offence  only. 

It  will  be  seen  that  the  indictment  first  charges  (in  the  first 
count)  that  the  prisoner  unlawfully  uttered  the  coin ;  next  that 
he  had  been  before  convicted ;  and  then  states  the  legal  conclu- 
sion that  he  therefore  feloniotislv  uttered  the  coin.  The  second 
count  charges  the  uttering  to  be  felonious  throughout  it. 

Upon  the  trial  of  the  said  Henry  Thomas  before  me,  he  was 
found  guilty  by  the  jury  of  the  subsequent  offence,  that  is  to  say, 
of  the  unlawful  uttering  of  the  counterfeit  florin  to  Eliza 
Cunningham,  but  the  previous  conviction  alleged  against  him 
was  clearly  negatived,  and  the  jury  acquitted  him  of  having  been 
so  previously  convicted.  He  was,  therefore,  found  guilty  of  a 
misdemeanor  upon  a  count  of  an  indictment,  which  count  charged 
him  in  fact  with  a  felony  consisting  of  two  elements,  namely, 
a  misdemeanor  and  a  prior  conviction. 

Not  being  aware  of  any  instance  in  which,  without  the  aid  of 
a  statute,  an  offender  can  be  convicted  of  a  misdemeanor  on  a 
count  for  felony,  I  had  to  consider  whether  in  this  particular  case 
the  averments  in  the  first  count  were  divisible,  and  whether  the 
prisoner  could  be  convicted  of  the  misdemeanor  of  uttering  coun- 
terfeit coin  of  which  the  jury  had  found  him  guilty. 

I  ruled  that  under  this  particular  statute,  the  averments  in  the 
first  count  were  divisible,  and  that  though  the  whole  count  taken 
together  charged  a  felony,  yet  that  as  the  felony  was  only  a  felony 
by  reason  of  the  alleged  previous  conviction,  the  failure  in  proof  of 
that  previous  conviction  left  the  offence  a  misdemeanor,  of  which 
the  jury  had  found  him  guilty,  and  directed  his  conviction  of  a 
misdemeanor  to  be  recorded,  and  committed  the  prisoner  to  gaol, 
and  respited  judgment  until  the  Court  for  Consideration  of  Crown 
Cases  Reserved  shall  decide  whether  he  has  been  properly  con- 
victed. 

It  will  be  observed,  that  there  is  this  difference  in  the  two 
counts  of  this  indictment,  that  the  first  count  charges  a  sub- 
stantive misdemeanor  of  uttering  the  counterfeit  florin  to  E. 
Cunningham,  and  then  proceeds  to  charge  the  circumstance  of 
aggravation  which,  if  proved,  would  convert  the  misdemeanor  into 
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a  felony ;  but  in  the  second  count  the  uttering  of  the  counterfeit 
florin  to  E.  Cunningham  is  throughout  alleged  to  be  felonious. 

I  have  reserved  for  the  Court  for  Consideration  of  Crown  Cases 
Reserved^  the  question  whether  the  said  Henry  Thomas  has  been 
legally  convicted  of  uttering  the  counterfeit  florin  to  E. 
Cunningham. 

(Signed)  Thomas  Chambers. 

No  counsel  appeared  to  argue  for  the  prisoner. 

Poland,  for  the  prosecution. — ^The  24  &  26  Vict.  c.  99,  s.  12, 
upon  which  this  indictment  is  framed,  enacts  that  whosoever 
lukving  been  convicted  of  any  such  misdemeanor  or  crime  and 
ofience  as  in  any  of  the  last  three  preceding  sections  mentioned 
(of  which  unlawfully  uttering  counterfeit  gold  or  silver  coin  is 
one),  shall  afterwards  commit  any  of  the  misdemeanors  or  crimes 
and  ofiences  in  any  of  the  said  sections  mentioned,  shall  be  guilty 
of  felony.  And  the  short  question  is,  whether  the  prisoner  can  be 
convicted  upon  this  indictment  for  felony,  of  the  misdemeanor  of 
unlawfully  uttering  counterfeit  coin,  without  the  aid  of  a  statu- 
tory enactment  to  that  efiect.  The  doctrine  of  merger  no  longer 
exists  in  the  criminal  law.  The  first  part  of  the  indictment 
charges  an  offence  of  misdemeanor  under  sect.  9 ;  and  on  this 
part  of  the  indictment  the  prisoner  was  found  guilty ;  but  the 
indictment  proceeds  to  charge  him  with  a  previous  conviction  for 
uttering  counterfeit  coin  to  another  person,  and  of  this  charge 
of  previous  conviction  he  was  acquitted.  According  to  the  37th 
section,  the  prisoner  was  arraigned  in  the  first  instance  on  the 
first  pa^  of  the  indictment  only.  So  that  there  was  a  distinct 
charge  of  misdemeanor  upon  which  he  was  arraigned  and  found 
guilty.  [Mbllob,  J. — That  is  a  mode  of  proceeding  directed  to 
prevent  any  prejudice  to  the  prisoner  from  the  form  of  the  indict- 
ment. The  substance  of  this  indictment  is  felony,  and  if  the 
prisoner  is  not  found  guilty  of  that,  can  you  convict  him  of  the 
misdemeanor  ?  In  the  case  of  a  charge  of  feloniously  cutting, 
stabbing,  and  wounding,  by  the  14  &  15  Vict.  c.  19,  s.  5,  the  jury 
may  acquit  of  the  felony  and  find  the  prisoner  guilty  of  the  mis- 
demeanor of  cutting,  stabbing,  and  wounding.  But  the  grand 
jury  cannot  do  that,  it  is  only  the  petit  jury  who  can  do  it.  Does 
not  the  indictment  charge  one  ofience  of  felony  compounded  of 
two  ingredients  ?  Quain,  J.— The  14  &  15  Vict.  c.  100,  s.  12, 
provides  for  the  converse  of  this  case,  "  that  where  a  prisoner  is 
indicted  for  a  misdemeanor,  he  shall  not  be  acquitted  if  the  facts 
amount  in  law  to  a  felony .^^]  The  37th  section  treats  the  first 
finding  as  one  of  unlawfully  uttering  counterfeit  coin.  Supposing 
the  prisoner  to  be  afterwards  indicted  for  the  misdemeanor,  can 
he  plead  autrefois  acquit  ?  The  conclusion  of  the  count :  "  And 
the  jurors  aforesaid  do  say  that  the  said  Henry  Thomas,  on  the 
day  and  year  first  aforesaid,  feloniously  and  unlawfully  did  utter,^^ 
Ac,  may  be  rejected  as  surplusage  :  {Reg.  v.  Hodykiss,  21  L.  T. 
Bep.  N.  S.  554;  L.  Rep.  1  C.  C.  R.  212;  11  Cox.  C.  C.  365.) 
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[Lord  CSoLEBiDOKj  G.J. — ^There  the  indictment  was  for  a  misde- 
meanor. That  is  no  authority  that  yon  can  reject  the  words, 
'' feloniously  did  utter/'  in  this  indictment.]  It  has  been  held 
that  where  there  are  counts  for  felony  and  misdemeanor  m  the 
same  indictment,  a  conviction  thereon  for  either  felony  or  misde- 
meanor may  be  sustained  after  verdict.  This  objection  is  a  matter 
of  consequence,  for  if  the  prisoner  may  be  convicted  of  the  mis- 
demeanor of  uttering  on  the  first  part  of  the  indictment,  and  this 
court  should  uphold  the  objection,  the  prisoner  might  plead  autre' 
fois  acquit  to  a  subsequent  in^ctment  for  the  misdemeanor. 
[Mellob,  J. — He  would  only  be  acquitted  of  the  felony,  and 
could  not  plead  autrefois  acquit  to  an  indictment  for  the  misde- 
meanor]. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  the  conviction 
should  be  reversed.  By  the  law  of  England  the  crimes  of  felony 
and  misdemeanor  are  different,  and  have  been  always  treated  in 
different  ways ;  and  upon  an  indictment  for  one  a  person  cannot 
be  convicted  of  the  other  crime,  except  under  the  provisions  of  a 
statute.  Here  we  have  to  deal  with  a  peculiar  case,  in  which  a 
statute  provides  that  a  person  who  unlawrullv  utters  counterfeit 
coin,  and  who  has  been  previously  convicted  of  a  like  offence, 
shall  be  guilty  of  felony;  and  to  prevent  prejudice,  everything 
relating  to  the  previous  conviction  is  to  be  kept  back  from  the 
jury  until  it  is  necessary  to  produce  it,  and  their  opinion  is  to  be 
taken  upon  the  subsequent  offence  in  the  first  instance.  Never- 
theless, the  charge  is  one  of  felony,  and,  unless  both  incidents 
concur,  proof  of  the  subsequent  offence  and  of  the  previous  con- 
viction, the  compound  offence  of  felony  is  not  made  out.  The 
result  appears  to  be  clear,  that  unless  the  person  charged  is  con- 
victed on  both  the  fijidings,  which  constitute  the  compound 
offence,  he  is  not  guilty  of  the  compound  offence.  The  prisoner 
was  indicted  and  tried  for  a  felony,  but  was  not  convicted  of  the 
felony,  and  it  follows  that,  except  there  is  some  statutory  pro- 
vision, which  there  is  not,  he  could  not  be  found  guilty  of  the 
misdemeanor  of  unlawfully  uttering  upon  this  indictment.  The 
conviction,  therefore,  cannot  be  sustained. 

Mellob,  J. — I  am  of  the  same  opinion.  Mr.  Poland  admits 
that  he  can  find  no  case  in  support  of  his  argument ;  and  in  all 
the  instances  I  am  aware  of,  where,  upon  an  indictment  for 
felony  you  can  convict  of  the  misdemeanor  of  attempting  to  com- 
mit the  offence,  it  is  done  by  virtue  of  some  statute  which  enables 
a  jury  to  do  so. 

Grove,  J. — I  am  of  the  same  opinion.  On  first  reading  sect. 
37,  my  opinion  was  the  other  way ;  but  on  looking  at  the  section 
more  carefully,  and  particularly  the  last  clause,  I  am  satisfied  that 
the  finding  of  the  jury  on  the  arraignment  in  the  first  instance 
for  the  subsequent  offence,  is  only  a  preliminary  part  of  the 
inquiry  as  to  the  compound  offence.  If  so,  it  follows,  that  upon 
the  indictment  for  felony  the  accused  cannot  be  found  guilty  of 
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the  misdemeanor  of  unlawfully  uttering,  except  by  virtue  of  some        Rbo. 
statutory  provision.                                                                                          Thomas 
QuAiN,  J.,  and  Amphlbtt,  B.,  concurred.  

1876. 

Oonviction  quashed,         ^  TT" 

Previous 
ConvicHoTL 


COURT  OF  CRIMINAL  APPEAL. 


Saturday,  Jan.  23,  1875. 

(Before  Lord  Colbbidgb,  C.J.,  Mellor,  J.,  Grovk,  J.,  Qqain,  J., 

and  Amphlett,  B.) 

Reg.  V,  Graham,  (a) 

Embezzlement — Sefrvant   of  tJw    Oromn — Policeman    employed    to 

receive  contributions  under  Reformatory  and  Industrial  Schools 

Acts  (24  ^  26  Vict  c,  96,  s.  70;  29  ^  30  Yict.  cc.  117,  118). 

« 

-4.,  an  inspector  of  prisons,  duly  authorised  to  receive  the  contri- 
butions of  parents  towa/rds  the  maintenance  of  their  children 
committed  to  reformatory  and  industrial  schools  under  29  ^  30 
Vict  cc,  117,  118,  and  instructed  to  pay  the  amount  received  into 
tlie  Bank  of  England,  to  the  credit  of  the  raymaster'General, 
employed  the  prisoner,  a  member  of  the  police  force  of  the 
borough  of  L,,  as  his  agent  in  taking  proceedings  against  the 
parents  of  such  children  for  the  recovery  of  such  contributions  on 
A,^s  behalf,  and  for  generally  carrying  out  the  provisions  of  the 
jRefortnatory  and  Industrial  Schools  Act,  Under  this  employ- 
tnent,  which  was  sanctioned  hy  Her  Majesty's  Treasury,  the 
prisoner  received  and  misappropriated  moneys,'  the  contributions 
of  parents,  ordered  by  magistrates  to  be  paid  for  the  maintenance 
of  their  children  in  the  schools  : 

Held,  that  the  prisoner  was,  while  so  employed,  in  the  public 
service  of  Her  Majesty,  so  as  to  render  him  a/msnable  to  indict- 
ment for  embezzlement  under  24  ^  25  Vict,  c,  96,  s,  70. 

CASE  reserved  for  the  opinion  of  this  Court,  by  Mellor,  J. 
The  prisoner,  John  Graham,  was  indicted  at  the  last  Liver- 
pool Winter  Commission,  as  follows : 

(a)  Reported  by  John  Thompson,  Esq.,  Barrbter-At^Law. 
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[Lord  CoLEBiDOi^  O.J. — There  the  indictment  was  for  a  misde- 
meanor. That  is  no  anthority  that  yon  can  reject  the  words, 
"feloniously  did  utter,"  in  this  indictment.]  It  has  been  held 
that  where  there  are  counts  for  felony  and  misdemeanor  in  the 
same  indictment,  a  conviction  thereon  for  either  felony  or  misde- 
meanor may  be  sustained  after  verdict.  This  objection  is  a  matter 
of  consequence,  for  if  the  prisoner  may  be  convicted  of  the  mis- 
demeanor of  uttering  on  the  first  part  of  the  indictment,  and  this 
court  should  uphold  the  objection,  the  prisoner  might  plead  autre' 
fois  acquit  to  a  subsequent  indUictment  for  the  misdemeanor. 
pUiELLOB,  J. — He  would  only  be  acquitted  of  the  felony,  and 
could  not  plead  autrefois  acqidt  to  an  indictment  for  the  misde- 
meanor] . 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  the  conviction 
should  be  reversed.  By  the  law  of  England  the  crimes  of  felony 
and  misdemeanor  are  different,  and  have  been  always  treated  in 
different  ways ;  and  upon  an  indictment  for  one  a  person  cannot 
be  convicted  of  the  other  crime,  except  under  the  provisions  of  a 
statute.  Here  we  have  to  deal  with  a  peculiar  case,  in  which  a 
statute  provides  that  a  person  who  unlawfully  utters  counterfeit 
coin,  and  who  has  been  previously  convicted  of  a  like  offence, 
shall  be  guilty  of  felony;  and  to  prevent  prejudice,  everything 
relating  to  the  previous  conviction  is  to  be  kept  back  from  the 
jury  until  it  is  necessary  to  produce  it,  and  their  opinion  is  to  be 
taken  upon  the  subsequent  offence  in  the  first  instance.  Never- 
theless, the  charge  is  one  of  felony,  and,  unless  both  incidents 
concur,  proof  of  the  subsequent  offence  and  of  the  previous  con- 
viction, the  compound  offence  of  f?louy  is  not  made  out.  The 
result  appears  to  be  clear,  that  unless  the  person  charged  is  con- 
victed on  both  the  findings,  which  constitute  the  compound 
offence,  he  is  not  guilty  of  the  compound  offence.  The  prisoner 
was  indicted  and  tried  for  a  felony,  but  was  not  convicted  of  the 
felony,  and  it  follows  that,  except  there  is  some  statutory  pro- 
vision, which  there  is  not,  he  could  not  be  found  guilty  of  the 
misdemeanor  of  unlawfully  uttering  upon  this  indictment.  The 
conviction,  therefore,  cannot  be  sustained. 

Mellob,  J. — I  am  of  the  same  opinion.  Mr.  Poland  admits 
that  he  can  find  no  case  in  support  of  his  argument ;  and  in  all 
the  instances  I  am  aware  of,  where,  upon  an  indictment  for 
felony  you  can  convict  of  the  misdemeanor  of  attempting  to  com- 
mit the  offence,  it  is  done  by  virtue  of  some  statute  which  enables 
a  jury  to  do  so. 

Gbove,  J. — I  am  of  the  same  opinion.  On  first  reading  sect. 
87,  my  opinion  was  the  other  way ;  but  on  looking  at  the  section 
more  carefully,  and  particularly  the  last  clause,  I  am  satisfied  that 
the  finding  of  the  jury  on  the  arraignment  in  the  first  instance 
for  the  subsequent  offence,  is  only  a  preliminary  part  of  the 
inquiry  as  to  the  compound  offence,  If  so,  it  follows,  that  upon 
the  indictment  for  felony  the  accused  cannot  be  found  guilty  of 
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the  misdemeanor  of  unlawfully  uttering,  except  by  virtue  of  some 
statutory  provision. 

QuAiN,  J.,  and  Amphlbtt,  B.,  concurred. 

Oonvictian  quashed. 
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Saturday,  Jan,  23,  1875. 

(Before  Lord  Colbridoe,  C.J.,  Mellor,  J.,  Grove,  J.,  Qqain,  J., 

and  Amphlett,  B.) 

Reg.  v.  Graham,  (a) 

Embezzlement — Sei^ant  of  the  Grown — Policeman  employed  to 
receive  contributions  under  Reformatory  and  Industrial  Schools 
Acts  (24  ^  25  Vict.  c.  96,  s.  70;  29  ^  30  Vict.  cc.  117,  118). 

A.y  an  inspector  of  prisons,  duly  autlioi'ised  to  receive  the  contri- 
butions of  parents  towards  the  maintenance  of  their  children 
committed  to  reformatory  and  industrial  schools  under  29  ^  30 
Vict.  cc.  117,  118,  and  instructed  to  pay  the  amount  received  into 
the  Bank  of  England,  to  the  credit  of  the  Paymaster-General, 
employed  the  prisoner,  a  member  of  the  police  force  of  the 
borough  of  L.,  as  his  agent  in  taking  proceedings  against  the 
parents  of  such  children  for  the  recovery  of  such  contributions  on 
AJs  behalf,  am,d  for  generally  carrying  out  the  provisions  of  the 
Beformatory  and  Industrial  Schools  Act.  Under  this  employ- 
ment, which  was  sanctioned  hy  Her  Majesty's  Treasury,  the 
prisoner  received  and  misappropriated  moneys,'  the  contributions 
of  parents,  ordered  by  magistrates  to  be  paid  for  the  maintenance 
of  their  children  in  the  schools  : 

Held,  that  the  prisoner  was,  while  so  employed,  in  the  public 
service  of  Her  Majesty,  so  as  to  render  him  amienable  to  indict- 
ment for  embezzlement  under  24  ^  25  Vict,  c.  96,  s.  70. 

CASE  reserved  for  the  opinion  of  this  Court,  by  Mellor,  J. 
The  prisoner,  John  Graham,  was  indicted  at  the  last  Liver- 
pool Winter  Commission,  as  follows : 

(a)  Reported  by  John  Thompson,  Esq.,  Barrbter-at-Law. 
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Rm.  The  indictment  stated  that  prisoner,  on  the  11th  day  of  April, 

Q^J^l^j^  '    1871,  being  then  employed  in  the  pablic  service  of  the  Qaeen, 

'     and  being  a  constable  and  a  person  employed  in  the  police  force 

1875.       of  the  borough  of  Liverpool,  and  entrusted  by  virtue  of  such 

Emb^ekment  ^^P^^J™®^*  with  the  receipt  and  custody  of  money  the  property 

—Clerk  or    of  the  Quecu,  did  by  virtue  of  his  said  employment,  and  whilst 

Servant      he  was  SO  employed,  receive  and  have  in  his  possession,  and  was 

entrusted  with  certain  money,  the  property  of  the  Queen,  to  wit 

to  the  amount  of  11,  6^.,  for  and  on  account  of  the  public  service 

of  the  Queen,  and  then  fraudulently  and  feloniously  did^apply  the 

said  money  to  his  own  use  and  benefit,  and  fraudulently  and 

feloniously  did  steal  the  said  last-mentioned  money,  being  the 

property  of  the  Queen,  from  the  Queen,  against  the  form  of  the 

statute,  &c. 

Second  count. — That  prisoner,  afterwards  and  within  six 
calendar  months  of  his  committing  the  offence  in  the  first  count 
mentioned,  to  wit  on  the  17th  day  of  June  in  the  year  aforesaid, 
being  then  employed,  &c.,  and  being  a  constable,  &c.,  and 
entrusted,  &c.  (as  in  the  first  count),  did  by  virtue  of  such 
employment  and  whilst  he  was  so  employed,  receive  and  have  in 
his  possession,  and  was  entrusted  with  certain  money,  the  pro- 
perty of  the  Queen,  and  then  fi:audulently  and  feloniously  did 
apply  the  said  last-mentioned  money  to  his  own  use  and  benefit, 
and  did  fraudulently  and  feloniously  steal  the  same,  being  the 
property  of  the  Queen,  from  the  Queen,  against  the  form  of  the 
statute,  &c. 

Third  count. — That  prisoner  afterwards,  and  within  six  calendar 
months  of  his  committing  the  offence  in  the  first  count  men- 
tioned, to  wit  on  the  15th  day  of  July  in  the  year  aforesaid, 
being  then  employed,  &c.,  and  being  a  constable,  &c.,  and 
entrusted,  &c.  (as  in  the  first  count),  did  by  virtue  of  his  said 
employment,  and  whilst  he  was  so  employed,  receive  and  have  in 
his  possession  and  was  entrusted  with  certain  money,  the  pro- 
perfcy  of  the  Queen,  to  wit  the  amount  of  13^.,  as  and  on  account 
of  the  public  service  of  the  Queen,  and  then  fraudulently  and 
feloniously  did  apply  the  said  last-mentioned  money  to  his  own 
use  and  benefit,  and  did  fraudulently  and  feloniously  steal  the 
same,  being  the  property  of  the  Queen,  from  the  Queen,  against 
the  form  of  the  statute,  &c. 

The  indictment  was  framed  under  sect.  70  of  the  Larceny  Act 
(24  &  25  Vict.  c.  96).  The  prisoner  was  found  guilty  of  em- 
bezzlement under  that  section,  but  I  postponed  the  judgment 
until  the  decision  of  the  Court  of  Appeal  upon  the  following 
case  should  be  had,  and  in  the  meantime  admitted  the  prisoner 
to  bail. 

Before  the  10th  day  of  August,  1866,  the  Rev.  Sydney  Turner, 
who  had  been  appointed  inspector  of  prisons  on  the  24th  day  of 
January,  1857,  was  on  the  1st  day  of  April,  1862,  authorised  by 
the  Secretary  of  State  to  receive,  on  behalf  of  the  Secretary  of 
State,  the  contributions  of  parents  towards  the  maintenance  of 
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their  children  committed  as  well  to  reformatory  schools  as  to        Rm. 
industrial  schools,  and  was  instructed  to  pay  the  amount  collected      qr^^^^^. 

into  the  Bank  of  England,  to  the  account  of  the  Paymaster-         

Gteneral  at  the  end  of  each  quarter.  1876. 

On  the  25th  day  of  May,  1866,  the  prisoner,  who  was  a  ^^j^^J^,,,^^ 
member  of  the  police  force  of  the  borough  of  Liverpool,  employed  -^cierk  or 
and  paid  by  the  Watch  Committee,  was  recommended  by  them  SenaM. 
to  Mr.  Turner,  and  was  by  him  engaged  as  his  agent,  with  the 
sanction  of  the  Treasury,  at  the  salary  ultimately  raised  to  30«. 
per  week,  and  was  called  off  to  that  duty  by  the  Watch 
Committee,  who  continued  to  pay  him  a  small  salary  in  addition 
to  that  paid  with  the  sanction  of  the  Treasury,  and  on  the  10th 
day  of  August,  1866,  Mr.  Turner,  upon  the  passing  of  the 
statute  29  &  30  Vict.  cc.  117,  118,  requested  him,  by  writing, 
''  to  act  until  further  notice,  as  my  agent,  in  taking  proceedings 
against  the  ptirents  of  children  committed  to  the  reformatory  and 
industrial  schools,  for  the  recovery  of  contributions  towards  their 
maintenance ;  for  collecting  and  recovering  such  contributions  on 
my  behalf,  and  for  generally  carrying  out  the  provisions  of  the 
Beformatory  and  Industrial  Schools  Acts,  in  pursuance  of  the 
instructions  which  you  may  from  time  to  time  receive  from  this 
oflSce.^'  The  prisoner  continued  to  act  under  this  appointment 
until  the  25th  day  of  March,  1870,  when  he  received  a  new 
appointment  from  Mr.  Turner  as  follows  : 

Office  of  Inspector  of  Reformatory  and  Indaetrial  Schools, 

15,  Parliament-street,  25th  March,  1870. 
Sir, — In  virtue  of  the  powers  given  to  me  hy  the  statutes  29  &  30  Vict.  cc.  117, 118, 
I  hereby  authorise  and  request  you  to  act  as  my  agent  in  Liverpool  and  its  vicinity 
for  takmg  proceedings  against  the  parents  of  children  committed  to  the  reformatory 
and  industrial  schools,  for  the  recovery  of  contributions  towards  their  maintenance; 
for  collecting  and  recovering  such  contributions  on  my  behalf,  and  for  generaUy 
carrying  out  the  provisions  of  the  Reformatory  and  Industrial  Schools  Acts,  in 
pursuance  of  the  instructions  which  you  may  &om  time  to  time  receive  from  this 
office. 

It  was  part  of  the  prisoner's  duty  to  receive  the  contributions 
ordered  by  the  magistrates  to  be  paid  for  the  maintenance  of  the 
children  in  the  schools,  and  he  was  duly  provided  with  proper 
books  and  forms,  and  it  was  his  duty  to  account  to  Mr.  Turner 
qnarterly  for  the  amount  so  received. 

He  was  charged  and  convicted  by  the  jury  of  embezzling  three 
several  sums  of  money  in  the  year  1871,  viz.,  \l,  6«.,  21.  4«.,  and  13«. 
Mo  point  arises  upon  the  evidence  relating  to  the  fact  of  embezzle- 
ment, but  it  was  contended  on  behalf  of  the  prisoner  that  he  did 
not  come  within  the  language  of  sect,  70  of  the  Larceny  Act 
(24  &  25  Vict.  c.  96),  as  a  person  employed  in  the  public  service 
of  Her  Majesty,  but  was  rather  the  personal  agent  and  assistant 
of  Mr.  Turner,  appointed  by  and  responsible  only  to  him. 
That  there  is  no  express  power  in  the  Reformatory  and  Indus- 
trial Schools  Acts  to  appoint  such  an  officer  as  the  prisoner  to 
perform  the  duties  which  Mr.  Turner  had  appointed  him  to 
perform. 
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Reg.  I  overniled  the  objection^  and  the  case  went  to  the  jury  and  the 

^'  prisoner  was  convicted. 

^^^^^  The  qaestion  for  the  opinion  of  the  Court  is,  whether  there  was 

1875.  sufficient  evidence  that  the  prisoner  was  a  person  employed  in  the 

„  /—"  public  service  of  Her  Majesty,  so  as  to  bring  him  within  the 

-Sfc^"^  70th  section  of  the  Larceny  Act  (24  &  25  Vict.  c.  96). 

Servant.  (Signed)                Jno.  Msllob. 

No  counsel  was  instructed  to  argue  for  the  prisoner.  | 

McConnel,  for  the  prosecution,  was  not  called  upon. 
Lord  GoLEBiDGE,  Cf.  J. — I  am  of  opinion  that  the  conviction  was 
right.     The   prisoner,  a  police   constable  of   the    borough   of 
Liverpool,  was,  with  the  sanction   of  Her  Majesty's  Treasury, 
employed  by  the  Inspector  of  Prisons,  who  was  authorised  to 
receive  the  contributions  of  parents  towards  the  maintenance  of 
their  children  committed  to  reformatory  and  industrial  schools,  as 
his  agent,  to  take  proceedings  for  the  recovery  of  such  contribu- 
tions, under  two  Acts  of  Parliament,  the  29  &  30  Vict.  c.  117,  s.  25, 
and  c.  118,  s.  40,  each  of  which  contains  a  substantially  similar 
enactment  which  is  as  follows  {mutatis  mutandis) :  "  The  parent 
or  step-parent,   or  other  person  legally  liable  to  maintain  any 
youthful   ofiender   detained  in  a   certified    reformatory   school, 
shall,   if    of    sufficient   ability,   contribute   to   his   support  and 
maintenance  therein  a  sum  not  exceeeding  bs.  per  week.     On 
the  complaint  of  the  Inspector  of  Reformatory  Schools,  or  of  any 
agent  of  the  inspector,  or  of  any  constable  under  the  directions 
of  the  inspector  (with  which  directions  the  constable  is  hereby 
required  to  comply),  at  any  time  during  the  detention  of  a  child 
in  a  certified  industrial  school,  two  justices  or  a  magistrate  having 
jurisdiction  at  the  place  where  the  parent,  step-parent,  or  other 
person    liable    as    aforesaid    resides,  may,  on  summons    to  the 
parent,  step-parent,  or  other  person  liable  as  aforesaid,  examine 
into  his  or  her  ability,  and  may,  if  they  or  he  think  fit,  make  an 
order  or  decree  on  him  or  her  for  the  payment  to  the  Inspector 
of  Reformatory  Schools,  or  to  an  agent  of  the  inspector,  of  such 
weekly  sum,  not  exceeding  5«.  per  week,  as  to  them  or  him  seems 
reasonable,  during  the  whole  or  any  part  of  the  period  for  which 

the  offender  is  liable  to  be  detained  in  the  school Every 

such  payment  shall  go  in  relief  of  the  charges  on  Her  Majesty^s 
Treasury,  and  shall  be  accounted  for  as  the  Commissioners  of 
Her  Majesty's  Treasury  direct.  The  Secretary  of  State  may,  in 
his  discretion,  remit  all  or  any  part  of  any  payment  so  ordered." 
The  question  is  whether  the  prisoner  was  "employed  in  the 
public  service  of  Her  Majesty,^'  within  the  24  &  25  Vict.  c.  96, 
s.  80,  and  that  he  was  so  I  think  there  cannot  be  any  doubt.  He 
was  employed  under  a  statute  by  a  person  who  acted  as  inspector 
of  prisons,  and  who  was  duly  authorised  by  the  Secretary  of 
8tate  to  receive  these  moneys,  as  his  agent,  to  take  proceedings 
for  their  recovery,  and  the  above  enactment  recognises  such  an 
agent;  he  was,  therefore,  as  much  in  the  employment  of  the 
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public  service   of  the  Queen  as  the  inspector  himself.     These        Rao. 
moneys^  when  received,  are  the  property  of  the  Treasury  under     qj^^,, 

that  Act.     He  received  these  moneys  and  misappropriated  them.        

There  were,  therefore,  all  the  incidents  of  embezzlement,  and  he        1876. 
was  in  the  employment  of  the  Crown.     The  conviction,  therefore,  £;,„5^^^^„^|,f 
was  right,  within  the  24  &  25  Vict.  c.  96,  s.  70.  ^cierkor 

Mbllob  J. — I  am  of  the  same  opinion.  Giving  a  reasonable  Servaia. 
construction  to  the  statute,  I  think  the  prisoner  Was  in  the 
public  service  of  Her  Majesty.  He  was  appointed  by  the 
Inspector  of  Prisons,  who  was  appointed  to  receive  these 
contributions,  with  the  consent  of  the  Treasury.  I  entertained 
little  doubt  about  the  point  myself,  but  was  told  that  there  was 
a  difference  of  opinion  in  the  Treasury  about  it.  I  therefore 
reserved  the  case. 

The  rest  of  the  Court  concurred. 

Oonviction  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

Saturday y  April  24,  1875. 

(Before  Cockburn,  C.J.,  Bramwkll,  B.,  Mellob,  J.,  Bbbtt,  J., 

and  Pollock,  B.) 

Reg.   V,   GALLA.QH£B.(a) 

Evidence  —  Admissibility  of  co-conspirator  —  Conspiracy  — 

False  pretences. 

Two  prisoners  were  jointly  charged  in  an  indictment  with  obtain- 
ing money  by  conspiracy  and  false  pretences.  On  being 
arraigned,  otie  pleaded  guilty  and  the  other  not  guilty.  On 
the- trial  of  tlie  indictment,  tlie  prisoner  who  luid  pleaded  guilty, 
was  ad/mitted  as  a  witness  against  the  other  prisoner,  altlwugh 
it  wa£  objected,  tlwi  tlie  evidence  of  a  co-conspirator  could  rwt 
be  received  on  the  count  for  conspiracy.  The  jury  found  the 
prisoner  not  guilty  on  the  count  for  conspiracy,  but  guilty  07i  the 
counts  for  false  pretences. 

Held,  tliat  the  co-conspirator  was  admissible  ow  a  vritn^ss,  and  that 
the  conviction  was  right. 

Reported  by  John  Thokpson,  Esq.,  Barriater-at-LiiW. 
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Rbg.        /^  ASE  stated  by  the  Chairman  of  the  Coart  of  Qaarter  Sessions 
»•  \J     of  the  County  of  StaflFord  for  the  opinion  of  this  Court. 

^"^  This  case  was  tried  before  me  at  the  Staffordshire  adjourned 

1875.        Epiphany  Sessions^  on  the  5th  day  of  March^  1875. 
„  .r — __        The  prisoner,  Thomas  Grallagher,  was  charged,  together  with 
Consjnracu^  Frederick  Fletcher  upon  an  indictment.     First.  For  having  on 
Co-defendant  the  21st  day  of  November,  1874,  conspired  to  obtain  fix)m  Hugh 
William  Williamson  and  others  divers  sums  of  money.    Secondly, 
For  obtaining  by  false  pretences  from  Henrv  Porter  91.  6«.  8d., 
the  property  of  William  Hugh  Williamson  and  others,  on  the  21  at 
day  of  November,  1874.   Thirdly.  For  obtaining  by  false  pretences 
from  the  said  Henry  Porter,  6Z.  18».  4d.,  the  property  of  the 
said  Hugh  William  Williamson  and  others,  on  the  28th  day  of 
November,  1874. 

Leave  was  granted  by  the  court  for  this  indictment  to  be 
preferred  against  the  prisoners. 

Frederick  Fletcher  upon  being  arraigned  pleaded  guilty,  and 
consequently  was  not  given  in  charge  to  the  jury.  Thomas 
Gallagher  pleaded  not  guilty  and  was  tried,  and  upon  his  trial 
Fletcher  was  called  and  examined  as  a  witness  against  him. 

I  admitted  his  evidence,  which  was  corroborated  in  some 
particulars  by  the  other  witnesses,  and  commented  upon  it  in 
summing  up  to  the  jury,  leaving  it  to  them,  in  case  they  found 
a  verdict  oi  guilty,  to  say  upon  which  counts  of  the  indictment. 
The  jury  found  Gallagher  not  guilty  on  the  count  for  conspiracy, 
but  guilty  on  the  counts  for  false  pretences. 

Counsel  for  the  prisoner  objected  that  the  evidence  of  a  co- 
conspirator could  not  be  received  on  the  count  for  conspiracy, 
and  if  such  evidence  were  inadmissible  the  conviction  on  the 
counts  for  false  pretences  was  not  maintainable. 

The  questions  I  wish  to  submit  to  the  court  are :  First.  Was 
the  evidence  of  the  co-conspirator  (who,  on  arraignment,  had 
pleaded  guilty)  rightly  admitted  ?  Secondly.  Was  the  prisoner, 
Thomas  Gallagher,  rightly  convicted  on  the  counts  for  false 
pretences,  the  whole  of  the  evidence  having  been  left  to  the  jury  ? 

Thomas  T.  Twemlow,  Chairman. 

No  counsel  appesured  to  argue  either  for  the  prosecution  or  the 
prisoner. 

By  the  Court :  Conviction  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 
Saturday,  April  24,  1875. 

(Before  Cockburn,  C.J.,  Bra.mwbll,  B.,  Melloe,  J.,  Brett,  J., 

and  Pollock,  B.) 

Reg.  v.  Q.  E.  FonLKBS.(a) 

Embezzlement — Olerk  or  servant — Son  assisting  pa/rent — 24  ^25 

Vict.  c.  96,  s,  68. 

A.  held  certain  local  appointments,  and  amongst  them  that  of  clerk 
to  the  heal  hoard  of  W,,  the  business  of  the  board  being  trans- 
acted  at  his  office.  A.'s  son,  who  lived  with  him,  assisted  him  in 
his  office  and  in  conducting  tJie  biLsiness  of  the  local  board. 
There  was  no  evidence  that  the  son  was  paid  any  salary  by  his 
fatlwr,  and  the  only  evidence  was  that  he  in  fact  assisted  him  as 
clerk  or  servant  or  assistant  in  his  offi/^e.  The  local  board  had 
occasion  to  raise  money  on  mortgage  of  the  rates,  and  the 
prisoner  managed-  the  business  of  the  loan  for  his  father,  and 
received  at  his  faJthet's  office  money  from  the  mortgagees,  and 
should  have  padd  it  into  the  bank.  In  two  instances,  having 
received  such  moneys,  he  embezzled  them: 

Held,  that  although  lie  was  not  employed  as  clerk  or  set'vant,  or 
in  the  capamty  of  clerk  or  serva/nt  to  the  local  board,  he  was 
employed  in  the  capacity  of  clerk  or  servant  to  his  father,  and 
was  properly  convicted  on  an  indictment  which  cha/rged  him.  with 
having  embezzled  the  moneys  of  A.,  his  master. 

CASE  stated  by  Mr.  Justice  Quain  for  the  opinion  of  this 
Court. 

The  prisoner  was  tried  before  me  at  the  last  Assizes  for 
Shropshire  for  embezzlement. 

The  indictment  on  which  the  prisoner  was  tried  contained  four 
counts. 

On  the  first  count  he  was  charged  that  on  the  22nd  day  of 
September,  1871,  he  was  employed  as  clerk  to  the  Local  Board 
of  Whitchurch  and  Dodington,  and  received  600Z.  on  account  of 
said  local  board,  and  did  steal  lOOZ.,  parcel  of  the  said  600Z.,  the 
moneys  of  the  said  local  board,  his  employers. 

On  the  second  count,  that  on  the  14th  day  of  February,  1872, 

(a)  Reported  by  John  Thompion,  Eeq.,  Barrister-at-Law. 
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Rbq.        he  embezzled  the  sam  of  1002.^  the  moneys  of  the  said  local 
^-  board,  his  employers. 

FouLKBs.         Q^  ^Yie  third  count,  that  on  the  22nd  day  of  September,  1871, 
1875.        he  embezzled  the  sam  of  1001. ,  parcel  of  a  sam  of  600/.,  the 
— -        moneys  of  Charles  Foulkes,  his  master. 
-C^rtT'      On  the  fourth  count,  that  on  the  14th  day  of  February,  1872, 
Servant,      he  cmbozzled  the  sum  of  lOOZ.,  the  moneys  of  Charles  Foulkes, 
his  master. 

Charles  Foulkes,  the  father  of  the  prisoner,  was  appointed 
clerk  to  the  Local  Board  of  Whitchurch  and  Dodington,  at  a 
salaiT  of  40Z.  a  year,  and  continued  to  hold  such  appointment  till 
his  death.  Charles  Foulkes  held  various  other  appointments. 
The  business  of  the  board  was  transacted  at  his  office,  the  board 
paying  him  a  rent  for  the  use  of  it. 

The  prisoner  lived  with  his  father,  and  assisted  him  in  his 
office  and  in  conducting  the  business  of  the  local  board.  In  the 
absence  of  his  father,  prisoner  acted  for  him  at  the  meetings  of 
the  local  board,  and  assisted  his  father  when  present. 

Prisoner  was  not  appointed  or  paid  by  the  local  board. 

There  was  no  evidence  that  prisoner  was  paid  any  salary  by 
his  father.  The  only  evidence  was  that  he  in  fact  assisted  his 
father  as  clerk  or  servant,  or  assistant  in  his  office  as  above 
described. 

In  the  year  1871,  and  while  Charles  Foulkes  was  clerk  to  the 
local  board  as  above  mentioned,  the  board  had  occasion  to  raise  a 
loan  for  the  purpose  of  building  a  market.  The  money  was 
raised  on  mortgages  of  the  local  rates. 

The  prisoner  managed  the  business  of  this  loan  for  his  father. 
He  filled  in  the  usual  form  of  mortgage,  and  either  he  or  his 
father  obtained  the  proper  signatures  of  the  members  of  the 
local  board.  The  course  of  business  was  that  prisoner  received 
at  his  father's  office  the  money  from  the  mortgagees  in  exchange 
for  the  mortgages,  and  paid  it  into  the  Whitchurch  and  Ellesmere 
Bank  (who  were  the  treasurers  of  the  board)  to  an  account  called 
"  the  market  account." 

In  the.  course  of  this  employment  he  embezzled  and  appro- 
priated to  his  own  use  the  two  sums  of  money  mentioned  in  the 
indictment. 

It  was  objected  by  counsel  for  the  prisoner  that  he  could  not 
be  convicted  on  the  first  two  counts  of  the  indictment,  as  he  was 
not  a  clerk  or  servant  of  the  board  nor  employed  by  the  board 
in  that  or  any  other  capacity;,  and  that  he  could  not  be  convicted 
on  the  third  or  fourth  counts,  as  there  was  no  evidence  that  he 
was  the  clerk  or  servant  of  his  father,  or  was  employed  by  him 
in  that  capacity  beyond  the  fact  that  he  assisted  his  father,  and 
that  the  moneys  embezzled  were  not  the  moneys  of  Charles 
Foulkes  but  of  the  local  board. 

The  prisoner  was  convicted  and  sentenced,  but  I  respited  the 
execution  of  the  sentence  till  afber  the  decision  of  the  Court  on 
this  case. 
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The  question  for  the  Court  is,  whether,  on  the  above  facts,  the 
prisoner  could  be  properly  convicted  on  any  of  the  counts  of  the 
indictment. 

The  following  cases  were  cited  before  me :  Beg.  v.  Negus  (12  Oox 
C.  C.  492  ;  L.  Eep.  2  C.  0.  R.  34) ;  Reg.  v.  Beaumont  (23  L.  J.  M.  C. 
54;  6  Cox  C.  C.  269) ;  Beg.  v.  Tyris  (L.  Rep.  1  C.  C.  R.  177; 
11  Cox  C.  C.  241);  and  thj9  11  &  12  Vict.  c.  63,  s.  188,  was 
referred  to  as  authorising  the  board  (the  district  being  a  non- 
corporate district)  to  allege  that  the  property  was  the  property  of 
their  clerk. 

Bose,  for  the  prisoner. — First.  The  prisoner  was  not  clerk  or 
servant  to  the  local  board. — [Cockburn,   C.  J. — ^All  the  court 
think  that  the  prisoner  was  not  a  clerk  or  servant  to  the  local 
board,  and  that  you  may  address  your  argument  to  his  being  a 
clerk  or  servant,  or  employed  in   the  capacity  of  a  clerk  or 
servant,  to  his  father.]     The  question  is  whether  the  relation  of 
clerk  or  servant  existed  between  the  prisoner  and  his  father,  and 
it  is  submitted  that  it  did  not.     [Mellob,  J. — The  words  of  the 
statute  24  &  25  Vict.  c.  96,  s.  68,  are  "  Whosoever,  being  a  clerk 
or  servant,  or  being  employed  for  the  purpose  or  in  the  capacity 
of  a  clerk  or  servant,  shall  fraudulently  embezzle,'*  Ac]     It  is 
submitted   that  there   must  be   a  contract  express  or  implied 
between  the  person  charged  and  his  employer,  in  order  to  bring 
the  case  within  the  enactment.     There  are  none  of  the  indicia  in 
the  present  case  which  have  been  relied  upon  in  the  decisions  of 
this  court  to  constitute  the  status  of  clerk  or  servant  within  the 
Act.     All  that  the  case  states  is,  that  the  prisoner  assisted  his 
father  in  his  office  of  clerk  to  the  local  board,  and  there  was  no  evi- 
dence that  he  was  paid  any  salary.     [Bbett,  J. — Is  that  essential  ? 
Suppose  a  baker's  man  who  carried  out  bread  and  received  money 
became  ill,  and  a  friend  of  his  volunteered  to  the  baker  to  do  this 
man's  work  till  he  got  well,  and  he  ^as  allowed  to  do  it,  although 
there  might  be  no  contract  and  no  pay,  would  he  not  be  em- 
ployed in  the  capacity  of  a  servant  ?]     It  is  submitted  that  there 
must  be  a  contract  to  serve.     The  statement  that  he  ^'  assisted  " 
is  very  indefinite;  there  was  no  proof  that  the  assistance  was 
continuous.     It  does  not  imply  that  he  was  subject  to  any  con- 
trol, or  that  he  might  not  have  refused  to  give  his  assistance  at 
any  moment.     [Mbllor,  J. — The  case  states,  "The  course   of 
business  was  that  the  prisoner  received  at  his  father's  office  the 
money  from  the  mortgagees  in  exchange  for  the  mortgages,  and 
paid  it  into  the  bank."      That  seems   as  if  the  prisoner  was 
employed  in  the  nature  of  a  servant.]     If  it  had  not  been  his 
father,  but  a  stranger,  whom  the  prisoner  was  assisting,  there 
clearly  would  have  been  no  evidence  to  constitute  the  prisoner  a 
clerk  or  servant  within  the  meaning  of  the  statute.     If  so,  the 
fact  of  the  prisoner  living  at  home  with  his  father  seems  to  make 
it  more  difficult  to  imply  the  relationship  of  clerk  or  servant  to  his 
father.     In  Bex  v.  Burton  (Ry.  &  Moo.  C.  C.  R.  237),  it  was 
held  that  a  clerk  of  a  chapelry  who  receives  the  sacrament  money, 

VOL.  XIII.  r 


Ru. 

V. 
FOULKBS. 

1875. 

JSmbezzlemant 

"-'Clerk  or 

Servant, 


66  CRIMINAL  LAW   CASES. 

Reg.        was  not  the  servant  of  the  minister^  churchwardens^  or  the  poor 
p^  *^"  of  the  chapelry,  as  there  was  no  obligation  on  the  part  of  the 

^^^     clerk.     So  in  Bex  v.  Nettelton  (Ry.  &  Moo.  C.  C.  R.  259),  the 
1875.       prisoner,  who  was  master  of  a  school  supported  by  voluntary  oon- 
E  be^knuin   ^^ibutions,  and   had  received  and  misappropriated  a  voluntary 
--Clerk  or  '  Contribution,  was  held  not  to  stand  in  the  relation  of  servant  to 
Servant      the  treasurer  or  committee  of  the  school,  although  directed  by 
the  treasurer  to  receive  the  particular  sum  of  money  misappro- 
priated.    It  is  laid  down  in  all  the  cases  that  a  person  must  be 
under  a  legal  obligation  to  make  him  a  clerk  or  servant  within 
the   statute.      He  then  referred  to  Reg,  v.  Bowers  (L.  Rep.   1 
C.  0.  R.  41 ;  10  Cox  C.  0.  250) ;  Reg.  v.  Tyrie,  Reg.  v.  Negus, 
and  Reg.  v.  Oullum  (12  Cox  C.  C.  469). 

No  counsel  appeared  to  argue  for  the  prosection. 
CocKBURN,  C.J. — I  am  of  opinion  that  there  was  evidence  in 
this  case  on  which,  if  it  had  been  left  to  the  jury  to  do  so,  the 
jury  might  properly  have  found  either  that  the  prisoner  was  a 
clerk  or  servant  to  his  father,  or  was  employed  in  the  capacity  of 
clerk  or  servant  to  his  father.     It  appears  that  the  fatiber  held 
certain  local  appointments,  and  among  them  that  of  Clerk  to  the 
Local  Board  of  Whitchurch  and  Dodington,  and  the  business  of 
the  board  was  transacted  at  his  office,  and  the  prisoner,  his  son, 
lived  with  him  and  assisted  him  in  his  office,  and  in  conducting 
the  business  of  the  local  board,  and  did  what  his  father  might 
have  done  or  have  employed  a  clerk  to  do.     It  is  true  that  the 
relation  of  clerk  or  servant  is  generally  founded  on  contract,  but 
the  relation  may  exist  at  will  only.     The  evidence  is  that  the 
prisoner  did  perform  all  those  things  which  a  clerk  or  servant 
might  have  done,  and  although  he  might  have  refused  to  go  on 
doing  them,  yet  so  long  as  he  continued  to  perform  them  he  did 
them  in  the  capacity  of  a  clerk  or  servant  to  his  father.     Then  as 
to  the  embezzlement,  the  prisoner  received  the  sums  as  clerk  or 
servant  to  his  father,  and  was  bound  to  account  for  them  to  his 
father  on  behalf  of  the  local  board ;  his  father  was  liable  for  the 
money  to  the  local  board,  and  was  the  proper  custodian  of  the 
money  ;    and  then   the  prisoner,   having  received  the  money, 
instead  of  paying  it  into  the  bank  embezzled  it.     I  think,  there- 
fore,  there  was   evidence   to  go  to  the  jury  that  the  prisoner 
embezzled  the  money  in  the  capacity  of  clerk  or  servant  to  his 
father,  and  that  the  money  was  received  in  the  course  of  such 
employment  on  account  of  and  for  the  father. 

Bramwbll,  B. — ^I  am  of  the  same  opinion.  If  the  prisoner  had 
not  been  the  son  of  and  not  living  with  the  person  alleged  in 
the  indictment  as  his  master,  there  would  have  been  abundant 
evidence  of  his  being  employed  in  the  capacity  of  clerk  or  servant 
to  that  person,  and  in  a  civil  action  on  the  evidence  he  would 
have  beeen  entitled  to  a  quantum  mei-uit  for  his  services.  Then 
being  the  son  of  that  person  he  assisted  him  in  the  duties  of  his 
office  for  the  remuneration  of  his  board  and  lodging.  The  possi- 
bility of  his  refusing  to  continue  to  do  so  does  not  affect  the 


CRIMINAL  LAW  CASES.  67 

qaestion.     I  think  there  was  evidence  that  he  was  employed  in        Rw. 
the  capacity  of  clerk  or  servant  to  his  father.     As  to  the  embez-     p   ''*  •- 

zlement^  it  is  sufficient  if  the  prisoner  receives  the  money  in  the        

course  of  his  employment  on  account  of  his  master  or  employer.        1876. 
If  the  money  had  been  received  by  the  father  the  board  might   e»^ZZZ--« 
have  recovered  it,  and  if  the  father  had  said  to  the  son,  ^'  Son    ^cierk  or 
give  it  to  me,"  and  the  son  had  done  so,  he  would  have  received      Servant. 
it  for  the  board. 

Mellob,  J. — The  case  states  that  the  prisoner  lived  with  his 
father,  and  assisted  him  in  his  office  and  in  conducting  the 
business  of  the  local  board.  In  the  absence  of  his  father, 
prisoner  acted  for  him  at  the  meetings  of  the  local  board,  and 
assisted  his  father  when  present.  Prisoner  was  not  appointed  or 
paid  by  the  local  board.  There  was  no  evidence  that  prisoner 
was  paid  any  salary  by  his  father.  The  only  evidence  was  that . 
he  in  fact  assisted  his  father  as  clerk,  or  servant,  or  assistant  in 
his  office.  The  only  difficulty  in  the  mind  of  the  judge,  as  I 
collect  from  the  case,  was  that  there  was  no  actual  evidence  of 
a  contract  on  the  part  of  the  son.  The  case  finds  that  he  did 
assist  his  father  in  the  character  of  clerk,  or  servant,  or  assistant. 
That,  I  think,  is  sufficient.  The  money  was  received  in  the 
course  of  his  employment  in  that  character.  I  think,  therefore, 
there  was  abundant  evidence  to  support  the  conviction. 

Brett,  J. — The  prisoner  undertook  to  do  certain  things  for  his 
father  in  the  way  in  which  a  clerk  does  for  money ;  and  as  long 
as  he  chose  to  do  them — although  it  may  have  been  voluntarily 
on  his  part — ha  was  bound  to  do  them  honestly,  as  a  clerk  would 
have  done  them.  As  he  did  them  dishonestly,  I  think  he  was 
liable  under  the  circumstances  for  embezzlement. 

Pollock,  B. — The  only  doubt  I  have  had  is,  whether  the 
relationship  contemplated  by  the  statute  existed.  The  statute 
contemplates,  however,  something  beyond  the  mere  relationship 
of  clerk  or  servant  to  another,  and  includes  the  case  where,  de 
facto,  a  person  is  employed  in  doing  the  work  ordinarily  done  by 
a  clerk  or  servant.  In  that  view  of  it  I  think  that  there  was 
abundant  evidence  that  the  father  employed  the  son,  and  that 
the  son  was  employed  here  in  the  capacity  of  clerk  or  servant. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  April  24,  1875. 

(Before  Cockbubn,  C.  J.,  Bramwell,  B.,  Mellob  J.,  Bbbtt,  J. 

and  Pollock,  B.) 

Reg.  v.  William  Taylor,  (a) 

Manslaughter — Accessory — Prize  fight — Stakeholder. 

Two  persons  about  tofi^ht  one  another  with  their  firsts,  deposited  IZ. 
eooA  with  the  prisoner,  as  stakeholder,  who  consented  to  hold  it 
until  after  the  fight,  and  then  to  pay  the  21,  to  the  winner.  The 
prisoner  did  not  in  any  way  otherwise  than  by  holding  tlis  money 
promote  or  encourage  the  fight.  The  fight  took  place,  and,  from 
injuries  then  received,  one  of  the  men  died  subseguently ,  The 
prisoner  was  not  present  at  the  fight,  but  afterwards  paid  the  21, 
to  the  winner  of  the  fight. 

Held,  that  tJie  prisoner  was  not  an  accessory  before  the  fact  to  the 
manslaughter. 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Justice 
Brett. 

William  Taylor  was  tried  before  me  at  the  Central  Criminal 
Courts  on  the  8  th  April,  1875,  on  a  charge  that  he  was  an  accessory 
before  the  fact  to  the  manslaughter  of  one  Dulgar  by  one  Tubbs. 

It  was  proved  that  Tubbs  and  Dulgar  had  quarrelled,  and  had 
in  consequence  agreed  to  fight  with  their  fists ;  that  in  order  to 
bind  each  other  so  to  fight  upon  such  quarrel,  each  put  down  a 
sum  of  11.  so  that  21.  might  be  paid  to  the  winner;  that  the 
money  was  deposited  with  the  prisoner,  as  stakeholder,  and  that 
he  consented  to  hold  it  as  such,  until  after  the  fight,  and  then  to 
pay  it  to  the  winner. 

The  prisoner  did  not  in  any  way,  otherwise  than  by  so  consent- 
ing to  hold  and  pay  over  the  money,  promote  or  encourage  either 
the  quarrel  or  the  fight. 

There  was  nothing  then,  or  at  any  time  before  the  fight,  to  lead 
anyone  reasonably  to  suppose,  and  the  prisoner  did  not  suppose 
that  the  fight  would  endanger  the  life  of  either  of  the  combatants. 

Tubbs  and  Dulgar  fought  on  the  1st  of  Februaay,  1875.     The 

Reported  by  John  Thoxpsobt,  Esq.,  Barrister-at-Law. 


CBIMINAti  LAW  CAS&B.  69 

prisoner  was  not  present  at  the  fight.     The  fight  was  a  fair  fight^        Rm. 
in  which  the  men  used  only  their  fists.     Until  near  the  close  there  ^ 

was  no  danger  of  death  to  either  of  them^  and  no  reason  to        ^^^ 
apprehend  such  danger.     Towards  the  end  Dalgar  was  advised  to        1876. 
yield,  but  refused,  and  continued  to  fight.     At  last  he  yielded,   ..  "7" . 
and  acknowledged  that  he  was  beaten.  -S^w^ 

If  Dulgar  had  not  so  continued  to  fight,  he  would  not  have  died 
or  have  been  in  danger  of  dying.  By  so  continuing  to  fight,  and 
thereby  receiving  further  injuries  from  Tubbs,  Dulgar  became 
exhausted,  and  afterwards,  in  consequence,  died. 

Tubbs  was  tried  before  me,  and  pleaded  guilty  to  a  charge  of 
manslaughter  and  was  sentenced. 

After  the  fight  the  prisoner  on  being  told  that  Tubbs  had  won 
the  fight,  but  without  being  told  or  knowing  of  Dulgar's  danger, 
paid  the  21.  to  Tubbs. 

I  directed  the  jury,  for  the  purpose  of  the  day,  that  if  the 
prisoner  held  the  money  for  the  purpose  of  handing  it  to  the 
winner  of  the  proposed  fight,  he  was  by  that  alone  in  point  of 
law  an  accessory  before  the  fact  to  the  breach  of  the  peace  which 
subsequently  took  place ;  and,  inasmuch  as  that  breach  of  the 
peace  ended  in  manslaughter,  he  was  an  accessory  before  the  fact 
to  that  manslaughter.  The  jury  thereupon  found  the  prisoner 
guilty.     I  respited  the  sentence. 

I  desire  the  opinion  of  the  Court  of  Criminal  Appeal,  whether 
such  direction  was  correct  in  point  of  law,  and  whether  upon  such 
direction  and  the  facts,  the  prisoner  could  properly  be  convicted 
of  the  crime  of  being  an  accessory  before  the  fact  to  the  crime  of 
manslaughter. 

If  the  Court  should  be  of  opinion  that  the  prisoner  was  properly 
convicted  on  such  direction  and  facts,  the  conviction  is  to  stand ; 
if  otherwise,  the  conviction  is  to  be  quashed. 

(Signed)  W.  B.  BjbbtI?. 

No  counsel  appeared  to  argue  for  the  prisoner. 

Poland  {Besley  with  him)  for  the  prosecution. — The  conviction 
was  right.  The  prisoner  was  an  accessory  before  the  fact,  although 
he  was  not  present  at  the  fight.  [Bramwell,  B. — He  was  not 
accessory  to  the  manslaughter.  Assuming  that  as  a  stakeholder 
he  was  causa  sine  qua  non,  yet  he  was  not  causa  causans.  Did  he 
abet  the  fight  ?]  Yes.  The  combatants  bound  themselves  to 
fight  by  depositing  the  money,  and  the  prisoner  bound  himself  to 
give  the  stakes  over  to  the  winner  of  the  fight ;  he  consented  to 
hold  the  money  until  after  the  fight.  Prisoner  was  an  accessory 
to  a  breach  of  the  peace  before  the  fact :  (1  Hale  P.  C.  615.)  In 
Beg  V.  Oayhr  (Dears.  &  B.  288 ;  7  Cox  C.  C.  253),  a  prisoner  who 
procured  and  gave  drugs  to  his  wife  that  she  might  take  them  to 
produce  aboi'tion,  was  held  to  be  guilty  of  manslaughter,  the  wife 
having  taken  them  in  his  absence,  and  died  from  their  effects. 
[Mellor,  J. — ^There  the  prisoner  procured  the  drugs  and  counsel- 
led his  wife  to  take  them.     Pollock,  B. — In  Bussell  on  Crimes  it 
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Bjoa.        is  said  that  there  cannot  be  any  accessories  before  the  fact  in 
TAnioR.      manslaughter,  because  it  is  presumed  to  be  altogether  sadden  and 

without  premeditation.]      The  prisoner  was  an   accessory  to  a 

1875.  breach  of  the  peace  before  the  fact,  and  as  the  breach  of  the 
Mar^au  iuer  V^^^^  resulted  in  a  felony,  he  became  accessory  to  the  felony. 
■—Accessory.  [MBLiiOB,  J. — Must  you  not  show  that  the  person  was  present  at 
the  fight,  or  in  some  way  abetting  it  ?  There  is  a  difference 
between  a  man  being  present  at  a  fight  and  encouraging  it,  and  a 
man  who  is  absent,  although  in  some  sense  aiding  it,  for  if  present 
he  might  have  discouraged  its  proceeding.  Is  a  traffic  manager 
of  a  railway  an  accessory  before  the  fact  for  providing  a  special 
train  for  a  party  to  go  to  a  prize  fight  if  the  fight  ended  in  the 
death  of  one  of  the  combatants  ?]  It  is  submitted  that  he  is  : 
(Hawk.  P.O.  Bk.  2,  cap.  29.) 

CocKBUBN,  C.J. — I  am  of  opinion  that  the  conviction  ccuinot  be 

supported.     The  defendant  was  indicted  for  being  an  accessory 

before  the  fact  to  the  manslaughter  of  one  Dulgar.     It  appeared 

that  Dulgar  fought  with  a  person  named  Tubbs,  and  received  such 

injuries  that  he  afterwards  died  from  them.     The  prisoner  was 

not  present  at  the  fight,  and  all  that  he  did  was  that  he  agreed  to 

act  as  stakeholder,  and  received  one  sovereign  from  each  of  the 

combatants,  and  consented  to  hold  the  two  sovereigns  until  after 

the   fight,  and  then  to  pay  them  to  the  winner.     In   order  to 

render  the  defendant  liable  to  the  charge  there  must  be  some 

active  proceeding  on  his  part ;  he  must  procure  or  incite  them  to 

fight  or  in  some  way  encourage  them  to  do  so.     In  this  case  the 

defendant  was  perfectly  passive,  and  it  is  enough  to  say  that  there 

is  nothing  to  show  such  a  participation  in  the  fight  on  the  part  of 

the  defendant  as  to  make  him  an  accessory  before  the  fact  to  the 

manslaughter  under  the  circumstances. 

BttAMWKLL,  B. — I  am  of  the  same  opinion.  There  is  no 
evidence  that  the  defendant  counselled  or  procured  the  fight  to 
take  place.  Abetting  means  giving  some  assistance  towards  the 
act. 

Mbllor,  J. — I  rest  my  judgment  on  the  absence  of  any  evidence 
that  the  defendant  engaged  the  men  to  fight.  There  is  no 
evidence  that  the  defendant  aided,  or  assisted,  or  counselled  the 
men  to  fight. 

Brett,  J.  and  Pollock,  B.  concurred. 

Conviction,  (luasJved. 
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COUBT  OF  CRIMINAL  APPEAL. 
Saturday,  May  29,  1875. 

(Before  Kbllt,  C.B.,  Blackburn,  J.,  Bbbtt,  J.,  Cleasbt,  B., 

and  Abchibald,  J.) 

Beg.  v.  Burton,  (a) 

Vexatious  Indictment  Act  (22  ^  23  Vict.  c.  17),  8,  1 — Offence 
upon  which  accv^ed  is  committed — Misdemeanor — Aider  and 
abettor. 

B,  was  sv/inmoned  hefore  justices  for  aiding  am^d  aietting  8.  to 
obtain  money  by  false  pretences,  and  both  8.  and  B.  were 
comtmtted  to  take  their  trial ;  8,  on  the  cha/rge  of  attempting 
to  obtain  money  by  false  pretences,  and  B.  on  the  charge  of 
aiding  and  abetting  8.  to  commit  that  offence. 

At  the  sessions,  am,  indictment  against  8.  and  B.  for  jointly 
attempting  to  obtain  inoney  by  false  pretences  was  preferred, 
without  the  leave  required  by  the  Vexatious  Indictment  Act,  and 
foimd  by  the  grand  jury,  upon  which  8.  and  B,  were  tried 
jointly,  and  8,  acquitted  and  B.  found  guilty. 

At  the  trial  the  objection  was  taken  and  overruled,  that  the  indict- 
ment  having  been  preferred  against  B,  for  an  offence  upon  which 
he  had  not  been  com/mitted  for  trial,  the  indictment  should  be 
quashed;  and  after  verdict,  another  objection  was  taken  and 
overruled  that  8.,  the  principal  offender,  having  been  acquitted, 
B,,  am,  aider  and  abettor,  could  not  be  found  guilty  : 

Held,  by  this  court,  that  the  Vexatious  Indictment  Act  (22  Sf  23 
Vict.  c.  17),  s.  1,  wa,s  inapplicable,  as  that  applied  only  to  the 
offence  of  "obtaining  money  or  other  property  by  false  pre- 
tences,"  and  not  to  the  offence  of  "  attempting  to  obtain  money 
or  other  property  by  false  pretences." 

Held,  also,  that  the  second  objection  was  untenable,  as  in  mis- 
demeanor  all  were  principals. 

CASE  stated  by  John  Peter  Mulcaster,  barrister-at-Iaw,  for 
the  opinion  of  the  Court  of  Crown  Cases  Reserved. 
George  Sammers  and  George  Burton  were  tried  before  me, 
sitting  as  deputy  recorder  at  the  Easter  Quarter  Sessions  of  the 

fa)  Reported  by  John  Thohpson,  Esq.,  Barrister-at-Law. 
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Peace  holden  in  and  for  the  borougli  and  connty  of  Newcastle- 
npon-Tyne,  on  the  9th  day  of  Apnl,  1875,  upon  an  indictment, 
of  which  the  following  is  a  copy : 

The  juron  for  oar  lady  the  Qaeen  apon  their  oath  present  that  Gborge  Summers  and 
George  Bnrton,on  the  2nd  of  Febmary,  1875,  unlawfully  and  knowingly  did  falsely  pre- 
tend to  Joseph  Cabry  that  the  said  George  Summers,  on  the  29th  of  January,  1875,  had 
taken,  paid  for,  and  received  from  the  North-Elastem  Railway  Company  at  Newbiggin- 
ky-the-Sea,  a  certain  first  class  passenger  return  ticket  between  Newbiggin-by-the- 
Sea  and  Newcastle-upon-Tyne,  No.  569,  and  by  means  of  one-half  of  such  first  class 
return  ticket,  No.  569,  he  the  said  George  Summers,  had  travelled  by  the  said  North- 
Eastern  Railway  Company's  railway  from  Newbiggin-by-the-Sea  to  Newcastle-upon- 
Tyne,  and  on  the  night  of  the  said  29th  of  January  in  the  year  aforesaid,  he  the  said 
George  Summers,  having  in  his  possession  the  remaining  half  of  the  said  first  class 
return  ticket  No.  569,  had  been  turned  out  of  a  first  class  carriage  at  the  Newcastle 
Station  of  the  said  North-Eastern  Railway,  and  in  consequence  thereof,  having  lost 
the  train,  he  the  said  George  Summers  had  been  compelled  to  hire  a  conveyance  to 
convey  him,  the  said  George  Summers,  to  Newbiggin-by-the  Sea  at  an  expense  of  2/., 
by  which  said  false  pretences  they  the  said  George  Summers  and  George  Burton  then 
unlawfully  did  attempt  to  obtain  ^from  the  said  North-Eastern  Railway  Company 
the  sum  of  2L  with  intent  to  defraud.  Whereas  in  truth  and  in  fact  the  said  George 
Summers,  on  the  said  29th  of  January,  1875,  had  not  taken  nor  paid  for,  nor  received 
from  the  North-Extern  Railway  Company  at  Newbiggin-by-the-Sea,  a  certain  first  class 
passenger  return  ticket  between  Newbiggin-by-the- ^a  and  Newcastle-upon-Tyne,  No. 
569,  nor  did  he  the  said  George  Summers  on  the  said  day  and  year,  by  means  of  one- 
half  of  such  first  class  return  ticket.  No.  569,  travel  bj  the  North-Eastern  Railway 
Company's  railway  from  Newbiggin-by-the- Sea  to  Newcjastle-upon-Tyne,  and  the  said 
George  Summers  had  not  on  the  night  of  the  said  29th  of  January  in  the  year  afore- 
said, the  remaining  half  of  the  said  first  class  return  ticket,  No.  569,  and  the  said 
George  Summers  was  not  whilst  in  the  possession  of  the  said  remaining  half  of  the 
said  first  class  return  ticket,  No.  569,  turned  out  of  a  first  class  carriage  at  the  New- 
castle Station  of  the  North- Eastern  Rrailway ;  nor  did  he  the  said  George  Summers,  in 
oonsequence  of  being  so  turned  out  of  a  first  class  carriage,  lose  the  train;  nor  was  he 
after  being  so  turned  out  whilst  in  possession  of  the  said  remaining  half  of  the  said 
first  class  return  ticket.  No.  569,  compelled  to  hire  a  conveyance  to  convey  him  the 
said  G^eorge  Summers  to  Newbiggin-by-the-Sea  at  an  expense  of  2il,  as  they  the  said 
George  Summers  and  George  Burton  did  then  falsely  pretend  to  the  said  Joseph 
Cabry ;  and  the  said  George  Summers  and  George  Burton  at  the  time  they  so  falsely 
pretended  as  aforesaid,  well  knew  the  said  pretences  to  be  false  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  lady,  the 
Queen,  her  crown  and  dig^nity. 

The  summons  which  was  issued  against  Burton,  and  on  which 
he  appeared  before  the  magistrates,  and  on  which  he  was  com- 
mitted for  trial,  was,  so  far  as  it  is  material,  in  the  words  and 
figures  following,  that  is  to  say  : 

Borough  and  county  of  Newcastle-on-Tyne,  to  wit— To  George  Burton,  of  Bedling- 
ton,  in  the  county  of  Northumberland,  station  master.  Whereas,  information  hath 
this  day  been  laid  before  me,  the  undersigned,  one  of  Her  Majesty's  justices  of  the 
peace  in  and  for  the  borough  and  county  of  Newcastle-upon-Tyne,  by  John  Sutcliffe, 
of  Headlam-street,  in  the  said  borough  and  county,  railway  policeman,  for  that  you, 
between  the  29th  of  January  and  the  2nd  February,  1875,  at  the  parish  of  St. 
Nicholas,  in  the  borough  and  county  aforesaid,  unlawfully  did  aid,  abet,  counsel,  and 
procure  the  commission  of  a  certain  misdemeanor  by  one  George  Summers,  by  him 
then  committed,  that  is  to  say,  to  unlawfully  attempt  and  endeavour  unlawfully  and 
knowingly,  by  certain  false  pretences,  to  obtain  of  and  from  the  North-Eastern  Rail- 
way Company  the  sum  of  21.  in  money,  the  moneys  of  the  said  North-Eastern  Rail- 
way Company,  with  intent  to  cheat  and  defraud,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  &c.,  &c. 

The  defendants  were  committed  for  trial  upon  a  warrant,  which 
was  put  in  evidence,  and  of  which  the  following  is  a  copy  : 
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Warrant  bf  Commitment, 

^esBions.  Borough  and  oountj  of  Newcaatle-apon-Tyne,  to  wit. — To  all  sergeants 
at  maoe  and  constables  of  the  borough  and  oonnty  of  Newcastle-upon-Tyne,  and  to  the 
keeper  of  the  common  gaol  at  Newcastle-upon-Tyne,  in  the  said  borough  and  county  , 

Whereas,  G^rge  Summers  and  George  Burton  were  this  day  charged  before  me, 
the  undersigned,  one  of  Her  Majesty's  justices  of  th^  peaoe  in  and  for  the  borough 
and  county  of  Newcastle-upon-Tyne,  on  the  oath  of  Daniel  James,  of  Leazes-Iane,  in 
the  said  borough  and  county,  sergeant  of  police,  and  others,  for  that  he,  the  said 
Gfeorge  Summers,  on  the  2nd  of  February,  1875,  at  the  parish  of  St.  Nicholas,  in  the 
said  borough  and  county,  unlawfully  did  attempt  and  endeavour  unlawfully  and  know- 
ingly, by  certain  false  pretences,  to  obtain  of  and  from  the  North-Eastem  Railway 
Company  the  sum  of  2/.  in  money,  the  moneys  of  the  said  North-Eastem  Railway 
Company,  with  intent  to  cheat  and  defraud  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided;  and  for  that  he  the  said  George  Burton,  between  the  29th 
of  January  and  the  said  2nd  of  February,  1875,  at  the  parish  and  borough  and  county 
aforesaid,  unlawfully  did  aid,  abet,  counsel,  and  procure  the  commission  of  a  certain 
misdemeanor  by  the  said  George  Summers,  by  him  then  committed,  that  is  to  say, 
for  that  he  the  said  George  Summers,  on  the  said  2nd  of  February,  1875,  at  the  parish 
of  St.  Nicholas,  in  the  said  borough  and  county  of  Newcastle-upon-Tyne,  unlawfully 
did  attempt  and  endeavour  unlawfully  and  knowingly,  by  certain  false  pretences,  to 
obtain  of  and  from  the  North-Eastem  Railway  Company,  the  sum  of  21.  in  money,  the 
moneys  of  the  said  North-Eastern  Railway  Company,  with  intent  to  cheat  and  de- 
fraud contrary  to  the  form  of  the  statute  in  such  case  made  and  provided. 

These  are,  therefore,  to  command  you  the  said  Serjeants  at  mace  and  constables, 
some  or  one  of  you,  to  take  the  said  George  Summers  and  George  Barton,  and  them 
safely  to  convey  to  the  said  common  gaol  at  Newcastle-upon-Tyne  aforesaid,  and  there 
to  deliver  them  to  the  keeper  thereof,  together  with  this  precept ;  and  I  do  hereby 
command  you,  the  said  keeper  of  the  said  common  gaol,  to  receive  the  said  George 
Summers  and  George  Burton  into  your  custody  in  the  said  common  gaol,  and  there 
safely  keep  them  until  they  shall  be  thence  delivered  by  due  course  of  law. 

Given  under  my  hand  and  seal,  at  the  police  court  in  the  said  borough  and  county, 
this  13th  of  March,  1875. 

John  J.  Hunter. 

It  was  objected  on  behalf  of  the  defendants^  in  the  fir^st 
instance^  that  the  provisions  of  the  Vexatious  Indictment  Act 
(22  &  23  Vict.  c.  13)  had  not  been  complied  with^  and  that  the 
indictment  was  not  cured  by  30  &  31  Yict.  c.  35.  It  was  a  fact 
that  the  prosecutor  had  not  been  bound  to  prosecute  or  give 
evidence  against  the  defendants  on  any  other  charge  than  that 
which  is  set  out  in  the  commitment^  and  the  defendants  had  not 
been  committed  or  been  bound  by  recognisance  to  appear  to 
answer  to  an  indictment  to  be  preferred  against  them  for  any 
offence  other  than  that  set  forth  in  the  said  commitment^  and  the 
indictment  had  not  been  preferred  by  the  direction  or  with  the 
consent  in  writing  of  a  judge  of  one  of  the  Superior  Courts  of 
Law  at  Westminster,  or  of  Her  Majesty's  Attorney-General  or 
Solicitor- General  for  England;  and  my  consent  as  deputy 
recorder  had  not  been  procured  to  the  presentment  of  the  said 
bill  of  indictment  to  the  grand  jury. 

The  counsel  in  this  prosecution  cited  the  24  &  25  Vict,  c.  94, 
s.  8,  which  enacts,  "  that  an  aider  and  abettor  of  a  misdemecuior 
may  be  tried,  indicted,  and  punished  as  a  principal  offender.*' 

I  overruled  the  objection.  (The  case  then  proceeded  to  state 
the  evidence  upon  which  several  points  were  reserved,  but  which 
it  is  not  necessary  to  report.)  The  jury  found  Summers  not 
guilty,  and  Burton  guilty. 

The  case  for  the  prosecution  had   been   that   Summers  and 
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ftaob       Burton  were  principals^  and  on  the  finding  of  the  jury  I  was 
V-         requested  on  behalr  of  Burton  to  entor  a  yerdict  of  not  ffuilty 
^°*^*'      on  nis  part^  on  the  ground  that  as  he  had  been  oommitted  and 
1875.       tried  as  an  accomplicej  although  indicted  as  a  principal^  he  could 
— J-        not  be  convicted  when  the  principal  was  acquitted. 
^pcHoe-^        I  directed  the  verdict  of  guilty  to  be  entered. 
IfSLtmau        Burton  has  not  been  sentenced,  and  has  been  admitted  to  bail 
Act.        until  the  decision  of  this  honourable  Court  has  been  obtained  on 
thepoints  of  law  raised. 

The  points  submitted  to  this  honourable  Court  are:  First, 
whether  or  no,  having  regard  to  the  charffe  on  which  Burton  was 
committed  to  take  his  trial,  leave  to  prefer  the  above-mentioned 
indictment  should  have  been  obtamed  under  the  Vexatious 
Indictment  Act;  secondly,  whether  or  no,  the  jury,  having 
acquitted  the  principal  Summers,  it  was  competent  for  the  jury 
to  convict  Burton. 

If  the  Court  is  of  opinion  that,  under  the  circumstances. 
Burton  was  properly  tried  on  the  above  indictment,  and  was 
under  the  circumstances  properly  convicted,  the  verdict  of  guilty 
is  to  stand  j  otherwise  a  verdict  of  not  guilty  is  to  be  entered, 
or  the  conviction  is  to  be  quashed. 

(Signed)  John  P.  Mulcastbb,  Deputy  Recorder. 

No  counsel  was  instructed  to  argue  for  the  prosecution. 

John  Edge,  for  the  prisoner  Burton. — The  prisoner  was  not 
properly  tried  upon  this  indictment.  The  Vexatious  Indictment 
Act  (22  &  23  Vict.  c.  17),  s.  1,  enacts,  "That  no  bill  of  indict- 
ment '  for  obtaining  money  or  other  property  by  false  pretences' 
shall  be  presented  to  or  found  by  a  grand  jury  unless  the 
prosecutor  or  other  person  presenting  such  indictments  has  been 
bound  by  recognisance  to  prosecute  or  give  evidence  against  the 
person  accused  of  such  offence^  or  unless  the  person  accused  has 
been  committed  to,  or  deteined  in  custody,  or  has  been  bound 
by  recognisance  to  appear  to  answer  to  an  indictment  to  be 
preferred  against  him  for  such  offence,^'  &c.  Burton  was 
summoned  to  appear  before  the  magistrate  on  the  charge  of 
aiding  and  abetting  the  commission  of  the  misdemeanor  by 
Summers  of  attempting  by  false  pretences  to  obtain  the  sum 
of  2Z.  &om  the  North-Bastern  Railway  Company^  and  he  was 
committed  for  trial  upon  that  charge.  Burton  could  only,  there- 
fore, be  indicted  upon  the  charge  of  aiding  and  abetting  by 
virtue  of  the  above  Act^  unless  leave  had  been  obtained  to  indict 
him  as  a  principal,  which  leave  was  not  obtained  (30  &  31  Vict, 
c.  35,  s.  1).  This  indictment  is  one  for  attempting  to  obtain 
money  or  other  property  by  false  pretences,  and  though  not 
expressly  named  in  sect.  1  of  the  above  Act,  it  must  be  con- 
sidered to  be  included  by  implication  in  the  words  "  for  obtain- 
ing money  or  other  property  by  false  pretences,"  which  would 
include  the  offence  of  attempting  to  obtain  money  or  other  pro- 
perty by  fietlse  pretences. 
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KxLhT,  G.B. — ^That  is  not  so.  The  Act  specifies  certain  oSences^ 
and  the  one  in  the  present  indictment  is  not  among  them. 

BlacebubNj  J. — ^it  seems  to  me  that  this  is  not  a  case  within 
the  Vexations  Indictment  Act.  Where  do  you  find  any  authority 
that  by  implication  you  can  bring  this  wiUun  the  enactment  ? 

Edge. — ^There  is  no  authority  on  the  point.  Another  objection 
is^  that  the  jury  having  acquitted  the  principEd^  Summers^  the 
conviction  cannot  be  sustained  against  Burton^  who  was  an 
accessory  only. 

Blacebubn^  J. — ^Is  there  such  a  person  as  an  accessory  in 
point  of  law  in  a  misdemeanor?  Both  Summers  and  Barton 
were  principals  in  this  charge  and  properly  indicted  as  such. 

By  the  Court. 

Conviction  affi/rmed. 
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Stafford  Winter  Assizbs. 


Wednesday,  Dec,  9,  1874. 
(Before  Mr.  Justice  Brett.) 

Reg.  v.  Mary  NiCH0LiiS.(t/) 

Manslaughter — Infant — Oriminal  neglect  of — Wicked  negligence. 

A  grown  up  person  who  chooses  to  undertake  the  cliarge  of  a  human 
creature  helpless  either  from  infancy,  simplicity,  lunacy,  or 
otiier  infirmity,  is  hound  to  execute  that  charge  without  wicked 
negligence;  and  if  siich  person  by  wicked  negligence  lets  the  help- 
less creature  die,  that  pei'son  is  g'Hlty  of  manslaughter.  Mere 
■negligence  is  not  owiogh  ;  tJiere  must  be  negligence  so  great  as  to 
satisfy  a  jury  that  the  offender  liad  a  wicked  mind  in  the  sense 
of  being  reckless  and  careless  wlisther  death  occun^ed  or  not. 

PRISONER  was  indicted  for   the   manslaughter    of    Charles 
NichoUs. 
A.  Young  prosecuted. 
The  prisoner  was  the  grandmother  of  the  deceased^  an  infant 

(ti)  Rep'^rtftd  bv  John  Robe,  Esq.,  Barrister-at-Law. 
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Rm.         of  tender  years^   said  to  have  died  from  the  neglect  of  the 
^    *•  prisoner  to   supply  it  with   proper  nourishment.      She  was  a 

poor  woman^  and  in  order  to  earn  her  livelihood  was  out  the 

1875.  greater  part  of  the  day.  The  deceased  was  the  child  of  the 
M  Imtaht  P^^^^^^^  daughter.  The  daughter  was  dead^  and  therefore  the 
— ^esN^wt«.  prisoner  took  charge  of  the  child,  and  while  away  from  home  left 
it  to  the  sole  care  of  a  boy  of  nine  years.  The  cause  of  death  was 
emaciation^  probably  resulting  from  want  of  food.  The  facts  wiU 
be  found  more  particularly  stated  in  the  summing  up  of  the 
learned  judge. 

At  the  close  of  the  case  for  the  prosecution^  BrsTt,  J.,  asked 
what  was  the  neglect  charged  ? 

A,  Youngf.— Leaving  the  child  in  the  sole  custody  of  so  young 
a  boy  during  many  hours  of  the  day. 

Brett,  J.,  to  the  jury. — This  woman  is  charged  with  man- 
slaughter under  somewhat  peculiar  circumstances.  She  was  the 
grandmother  of  the  deceased  infant,  and  not  bound  by  law  to 
take  care  of  it.  She  might  have  sent  the  child  to  the  workhouse, 
but  did  not  do  so.  If  a  grown  up  person  chooses  to  undertake 
the  cliarge  of  a  human  creature  helpless  either  from  infancy, 
simplicity,  lunacy,  or  other  infirmity,  he  is  bound  to  execute 
that  charge  without  (at  all  events)  wicked  negligence ;  and  if  a 
person  who  has  chosen  to  take  charge  of  a  helpless  creature  lets 
it  die  by  wicked  negligence,  that  person  is  guilty  of  man- 
slaughter. Mere  negligence  will  not  do,  there  must  be  wicked 
negligence,  that  is,  negligence  so  great,  that  you  must  be  of  opinion 
that  the  prisoner  had  a  wicked  mind,  in  the  sense  that  she  was 
reckless  and  nfl-rftlftaa  wTi^t^flr  f.hft  qrf^re  died  or  not.  We 
must  judge  of  aH  "these  things  according  to  the  state  and 
condition  of  the  persons  concerned.  Here  was  an  old  woman 
left  in  a  diflScult  position.  The  child  was  probably  illegitimate. 
Its  mother,  who  was  the  prisoner's  daughter,  hsA  died,  and  would 
not  probably  have  suckled  it  for  some  days  before  her  death. 
The  child  was  small  and  weakly.  It  might,  perhaps,  have  lived. 
What,  however,  was  the  prisoner  to  do  ?  It  is  said  that'  she  had, 
through  her  own  misconduct,  fallen  into  bad  circumstances ;  that 
she  was  addicted  to  drink,  and  that  her  furniture  had  been  seized. 
She  was  out  all  day  collecting  rags  and  bones.  What  ought  she 
to  have  done  with  respect  to  the  child.  The  prosecution  say 
that  she  ought  to  have  sent  it  to  the  parish  authorities.  Perhaps 
she  ought.  But  she,  like  others,  might  be  full  of  prejudice  and 
dislike  to  send  it  there.  So  her  omission  to  send  it  is  not 
sufficient;  for  as  I  have  pointed  out,  there  must  be  wicked 
negligence  on  her  part.  Then  she  must  go  out  to  work.  She 
could  not  find  any  one  else,  for  she  had  no  means,  so  she  got  a 
son  of  nine  years  old  to  look  to  the  infant'.  She  may  have  been 
very  careless,  but  the  question  is,  was  she  wickedly  careless? 
She  was  in  fault,  for  she  ought  not  to  have  been  away  so  many 
hours  at  a  time ;  and  no  doubt  you  will  think  that  it  was  that 
that  caused  the  death  of  the  child.     The  boy  was  careless,  but  it 


/ 


CBUONAL  LAW  CASES.  77 

appears  that  the  old  woman  certainly  did  have  food  in  the  honse.        Ru. 
Suppose  she  told  the  boy  to  feed  the  baby,  and  left  food  where-    niohoujl 

wiUi  to  feed  it  ?     Still  she  would  be  careless,  for  she  ought  to        

have  returned  home  to  see  that  he  did  so.     It  is  very  right       1B75. 
that  this  case  should  be  inquired  into,  and  that  the  neighbours  ^anOaughur 
should  look  into  it,  but  nevertheless  it  is  right  that  we  should  ^Negligence. 
consider  the  circumstances  of  the  prisoner  in  order  to  determine 
whether  she  has  been  guilty  of  such  carelessness  as  I  have 
defined. 

Verdict,  not  guilty. 


OXFORD  CIRCUIT. 

Stafford  Wintek  Assizes. 

Wednesday,  Dec.  9,  1874. 

(Before  Mr.  Justice  Bbbtt.) 

Reg.  v.  Robbbt  TAYLOB.(a) 

Evidence — Description    of    prisoner — Deposition — Gross- examina" 
tion  below — Taylm^'s  Medical  Jurisprudence. 

It  is  improper  to  ask  a  witness  in  examination  in  chief  if  a  person 
''  gave  a  description  of  the  prisoner "  to  him  when  the  prisoner 
was  not  present. 

Statements  made  by  a  prisoner  while  cross-examining  a  witness 
at  the  preliminary  inquiry  before  the  committing  magistrates 
and  reduced  to  writing  as  part  of  the  depositimis,  must  be 
proved  by  the  depositions,  which  are  primary  evidence,  and  not 
by  the  witness  so  cross-examined. 

Oases  cited  in  boohs  on  Medical  Jurisprudence  are  not  admissible 
even  to  form  part  of  an  address  to  the  jury. 


p 


RISONBR  was  indicted  for  murder. 


Motteram  prosecuted. 

Underhill  was  requested  by  the  Court  to  defend  the  prisoner. 

(a)  Reported  by  John  Roes,  Esq.,  BarriBter-at-Lftw. 
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Tbomas. 
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PrcKtice — 
Evidence, 


The  deed  was  done  bv  catting  the  throat  of  the  deceased  in 
the  presence  only  of  a  child  of  about  nine  years  old. 

A  police  constable  witness  was  asked  if  the  child  gave  a 
description  to  him  of  the  man  who  had  committed  the  crime^ 
and  upon  which  he^  the  witness^  apprehended  the  prisoner. 

Underhill  objected. 

Brxtt^  J. — It  is  indirectly  asking  for  the  effect  of  what  she 
said.  He  can  only  be  asked  whetner  she  told  him  what  had 
occurred. 

The  surgeon  witness  who  described  the  wounds  was  asked  if 
the  prisoner  had^  when  before  the  committing  magistrates^  cross- 
examined  himj  and  what  he  the  prisoner  had  said. 

Underhill  objected. 

Bbett^  J. — ^What  the  prisoner  asked  him^  and  what  appears  on 
the  deposition^  is  evidence. 

Underhill. — ^That  depends  on  whether  the  forms  of  law  were 
pursued.  He  must  have  been  asked  whether  he  had  any 
questions  to  put. 

Brbtt^  J. — Suppose  he  is  taken  without  any  formality,  and 
then  asks  a  question^  what  he  asked  is  evidence.  But  being 
before  the  magistrates^  and  the  law  saying  that  the  deposition 
is  primary  evidence^  the  deposition  should  be  put  in ;  but  for  that 
reason  only. 

The  taking  of  the  surgeon's  deposition  was  then  proved  by 
calling  the  magistrate's  clerk^  who  said  that  the  prisoner  cross- 
examined  that  witness ;  and  that  the  questions  he  put  and  the 
answers  were  duly  written  down. 

This  cross-examination  was  then  read ;  in  it  the  prisoner  had 
contradicted  the  surgeon  as  to  the  number  of  wounds  which 
the  deceased  had  received. 

Counsel  for  the  defence^  in  addressing  the  jury^  set  up 
insanity  on  the  part  of  the  prisoner^  and  proposed  to  read  a 
case  from  Taylor's  "  Medical  Jurisprudence." 

Bbett^  J. — ^That  is  no  evidence  in  a  court  of  justice.  It  is  a 
mere  statement  by  a  medical  man  of  hearsay  facts  of  cases  at 
which  he  was  in  all  probability  not  present.  I  cannot  allow  it 
to  be  read. 

The  prisoner  was  found  guUty,  sentenced 
to  death,  and  afterwards  executed. 
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OXFORD  ClRCmT. 

WoRC£STBB  Winter  Assizes. 

December  15,  1874. 

(Before  Mr.  Justice  Brett.) 

Reg.  v.  B.Am>LKY.{a) 

Wilful  murder — Manslaughter — WicJced  negligence — Separate 

existence. 

On  an  indictment  against  a  woman  for  ths  wilful  murder  of  her 
new  horn  child,  she  is  guilty  of  murder  if  either  before  or  after 
the  birth  of  the  child  she  makes  up  her  mind  that  U  shM  die, 
and  the  child  being  bom  alive,  she,  with  the  intent  thai  it  shall 
die,  leaves  it  to  die,  and  it  does  die  in  coThsequence,  Or  again, 
she  is  guilty  ofm/urder,  if  without  intending  murder,  she  resolves 
to  conceal  the  bvrth  of  the  child  by  methods  which  vnll  probably 
end  in  its  death,  and  which  being  carried  out  do  end  in  its  dea/th. 
Site  is  guilty  of  ma/nslaughter,  if  without  having  made  up  her 
mind  that  the  child  shall  die,  she  determine  to  be  alone  at  the 
birth,  for  the  purpose  of  temporary  concealment,  and  the  child 
afterwards  dies  by  reason  of  her  wicked  negligence,  A  chUd  is 
bom  alive,  when,  breathing  and  living  by  reason  of  breathing 
through  its  c/von  lungs  alone,  it  exists  as  a  live  child  without 
deriving  amy  of  its  limlug  or  power  of  living  by  or  through  any 
connexion  vnth  its  Tnother. 

THE  prisoner  was  indicted  for  the  wilful  murder  of  her  new 
bom  child  at  Grimsby,  on  the  27th  of  July. 

R.  H.  AvnphUtt  for  the  prosecution. 

F.  Towers  Streeten  defended. 

The  facts  of  the  case  were  these  : 

It  was  proved  that  on  the  day  in  question  the  prisoner  gave 
birth  to  a  child,  and  that  no  one  else  was  present  at  the  time. 

Nine  days  after,  the  body  of  the  infant  was  discovered  in  a  box 
under  the  prisoner's  bed,  carefully  wrapped  in  an  apron.  At 
this  time  the  lower  part  of  the  body  was  black  and  decom- 
posed, but  the  upper  part  was  clean,  as  though  it  had  been 

(a)  Reported  by  A.  Chigeklb  Pu>wdbk,  Eaq^  Barrister-at-Law. 
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Rw.       recently  washed.    It  was  proved  that  no  preparations  had  been 
Handut      ™**^®  ^y  ^^®  prisoner,  and  that  the  birth  had  been  kept  secret 

'     from  her  father  and  brother  who  lived  with  her  in  the  honse. 

1876.  In  answer  to  questions  by  the  police  constable^  the  prisoner, 

Murda-^     after  some  hesitation,  affirmed  that  the  child  had  not  been  bom 

Mcmakatghter  ^livCj  and  no  marks  of  violence  were  discoverable  on  the  body. 

Evidence,     She  also  asserted,  in  sabsequent  answers,  that  the  child  came  a 

month  before  its  time,  and  that  she  did  not  expect  it  so  soon. 

On  the  other  hand,  the  medicEd  evidence  went  to  show  that  the 
child  was  above  the  average  weight,  and  appeared  to  have  gone 
its  full  time.  The  nmbiUcal  cord  was  separated  close  to  the 
body,  apparently  cnt  or  torn,  and  not  tied  in  any  way,  and  there 
was  no  appearance  of  hcemorrhage.  The  internal  viscera  were 
healthy,  and  the  bowels  had  acted  soon  after  birth.  The 
bladder  was  empty,  and  so  was  the  stomach.  Upon  the  whole, 
the  medical  opinion  came  to  this,  that  the  child  was  full  born, 
was  bom  alive,  and  from  the  inflated  condition  of  the  lungs  had 
lived  for  an  hour  or  more.  They  attributed  death  to  neglect, 
but  were  not  prepared  to  say  that  the  appearance  of  the  Dody 
was  inconsistent  with  death  from  natural  causes. 

It  was  further  proved  by  the  prosecution  that  the  prisoner  was 
the  trustee  of  an  illegitimate  cluld,  and  that  this  child  lived  with 
her. 

His  Lordship  having  intimated  that,  upon  these  facts,  that  he 
should  direct  the  jury  to  acquit  the  prisoner  of  wilful  murder. 

Streeter,  for  the  prisoner  contended,  that  this  being  so,  though 
he  could  not  resist  a  verdict  of  wilful  concealment,  there  was  no 
evidence  on  which  the  prisoner  could  be  convicted  of  man- 
slaughter. Assuming,  he  said,  that  the  child  had  been  born 
alive,  and  had  breathed  and  lived  independently  of  its  mother, 
there  was  yet  nothing  to  show  that  death  was  inconsistent  with 
accidental  suffocation,  or  some  other  natural  cause.  He  also 
relied  upon  the  case  of  Qiieen  v.  Knights  (2  F.  &  F.  46, 
cited  in  1  Bussell  on  Crimes,  684,  and  Archbold^s  Criminal 
Practice,  17th  edit.,  625),  where  it  was  laid  down  that  a  woman 
cannot  be  convicted  of  manslaughter  merely  upon  the  evidence 
that,  knowing  she  was  near  the  time  of  her  delivery  she  wilfully 
abstained  from  taking  the  necessary  precautions  to  preserve  the 
life  of  her  child  after  its  birth,  in  consequence  of  which  it  died. 

Bbett,  J.,  in  summing  up  directed  the  jury  that  though  the 
indictment  was  for  wilful  murder,  it  was  open  to  them  on  such  an 
indictment  to  convict  the  prisoner  of  manslaughter,  or  of  the  lesser 
crime  of  concealment  of  birth.  As  to  this  last  head,  it  did  not 
signify  whether  the  child  was  bom  alive  or  not,  and  as  it  was 
clear  that  the  prisoner  had  wrapped  the  body  in  an  apron  and  put 
it  into  a  box  under  a  bed,  and  that  she  had  told  no  one,  she  was  at 
the  least  guilty  of  a  concealment.  But,  as  to  the  graver  question, 
though  there  was  no  evidence  of  any  act  of  violence,  he  told  them 
as  matter  of  law  that  if,  either  before  or  after  the  birth  of  the 
child,  she  had  made  up  her  mind  that  the  child  should  die,  and 
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after  it  was  born  alive  sLc^  with  intent  that  it  shoald  die,  left         Uegw 
it  to  die,  and  it  did  so  in  consequence,  she   would  be  guilty  of    ^.^j^y 

murder ;  or  again,  if  she  made  up  ber  mind  to  conceal  the  birth,        

and  did  attempt  to  conceal  it  bj  methods  which  would  probably  1B75. 
end  in  death,  and  they  did  end  in  death,  she  would  be  guilty  of  i£jj!^,_ 
murder,  even  though  she  did  not  intend  murder ;  but,  supposing  Mantlau^m 
the  prisoner  had  not  made  up  her  mind  that  the  child  should  die,  -^t^videm^ 
yet  had  determined  that  none  but  herself  should  be  present  at  its 
birth,  without  intending  final  concealment,  but  only  for  the 
purpose  of  hiding  her  shame  for  a  time,  and  had  to  that  intent 
delivered  herself,  she  would  in  the  eye  of  the  law,  have  invested 
herself  with  a  responsibility  from  the  moment  of  birth — namely, 
that  of  the  care  and  charge  of  a  helpless  creature ;  and  if,  after 
having  assumed  such  a  care  and  charge  she  allowed  the  child 
subsequently  to  die  from  her  wicked  negligence,  that  would  make 
her  guilty  of  manslaughter.  His  Lordship  then  reviewed  the 
evidence  as  to  murder,  and  said  that  though  he  would  not  say 
there  was  no  evidence,  yet,  as  such  as  there  was  was  consistent 
with  innocence  as  well  as  with  guilt,  it  was  the  duty  of  the  jury 
to  yield  to  the  milder  interpretation.  The  real  question  for  them, 
therefore,  was,  whether  the  prisoner  was  gfuilty  of  manslaughter 
as  he  had  defined  it.  As  to  this,  they  would  have  to  consider 
whether  the  child  was  bom  alive — i.e.,  whether  it  existed  as 
a  live  child,  breathing  and  living  by  reason  of  breathing  through 
its  own  lungs  alone,  without  deriving  any  of  its  living  or  power  of 
living  by  or  through  any  connection  with  its  mother.  If  they 
were  satisfied  of  this,  and  that  the  mother,  having  made  up  her 
mind  to  be  alone  at  the  birth,  caused  its  death  by  wicked  negli- 
gence after  its  birth,  they  would  return  a  verdict  of  guilty  accord- 
ingly. 

Verdict,  ma^islaiighter.      Sentence,  ten  years  penal  sei'vitude. 


VOL.   XI 11. 


82  CRIMINAL  LAW   CA8EH. 


CENTRAL  CRIMINAL  COURT. 

May  Sessians,  1875. 

(Before  Babon  Cliasbt.) 

Beg.  f.  HiBBEBT  and  Others. (a) 

Oonspiracy — Crirmnal  Law  Amendment  Act,  1871 — Oonspiracy  to 
force  workmen  to  quit  employment,  and  employer  to  alter  mode 
of  carrying  on  bttsiness. 

On  an  indictment  for  conspiracy  to  molest  and  obstruct  workmen 
with  a  view  to  coerce  th-em  to  quit  their  employment,  and  to 
molest  and  obstruct  employers  with  a  view  to  coerce  them  to  alter 
their  mode  of  business,  the  evidence  being  that  the  defendants 
had  continually  watched  and  walked'  up  and  down  before  the 
prosecutors'  premises,  and  had  accosted  their  workmen,  inviting 
them  to  quit  their  employment  and  promising  them  money  if  they 
did  so,  a/nd  threatening  if  they  refused  they  would  be  known  as 
^'  bla^k  sheep,"  and  would  not  be  able  to  get  employment  else- 
lohere. 

Held,  that  the  question  was  whether  the  watching  and  besetting  was 
carried  on  in  such  a  nuinner,  and  to  such  an  extent,  that  it 
would  operate  on  the  will  by  giving  rise  to  apprehension  or  annoy » 
ance,  and  that  if  the  watching  and  besetting  had  been  done,  vrith 
the  intention  to  coerce,  the  defendants  ought  to  be  found 
guilty, 

THE  indictment  on  which  these  defendants  (Hibbert^  Ham,  Bird, 
Bright,  Matthews,  Wheeler)  were  tried  contained  numerous 
connts  for  conspiracy,  but  the  two  following  were  the  only  counts 
upon  which  the  prosecution  ultimately  rested  their  case. 

One  count  stated  that  the  defendants  unlawfully,  wickedly,  and 
unjustly,  devising,  contriving,  and  intending  to  injure  and  aggrieve 
the  prosecutors,  and  to  obstruct  them  in  the  pursuit  of  their  lawful 
calling  and  business,  unlawfully  did,  on  the  13th  day  of  November, 
a.d.  1874,  within  the  jurisdiction  of  the  Central  Criminal  Court, 
conspire,  &c.,  to  molest  and  obstruct  the  prosecutors,  then  being 
master  cabinetmakers  and  furniture  manufacturers,  in  their  lawful 
calling,  by  watching  and  besetting  the  house  where  the  said  prose, 
cutors  carried  on  business,  situate,  &c,,  with  a  view  to  coerce  the 

(a)  Reported  by  Edward  T.  E.  Bulet,  Esq.,  BarriBter-ai-Law. 
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prosecutors  to  dismiss  and  cease  to  employ  divers  workmen,  to        ^^w* 
wit,  &o.,  against  the  form  of  the  statate,  &o.  Hibbbot 

The  other  coant  stated  that  the  defendants  unlawfully,  &c.,  and  Othbb9. 
oontriving  and  intending  to  injure  and  aggrieve  the  workmen        - — 
then  being  employed  by  the  prosecutors,  and  to  obstruct  them  in        ^^* 
the  pursuit  of  their  lawful  calling,  unlawfully,  &c.,  did  conspire,    Coercion^ 
&o.,  to  molest  and  obstruct  [^names  of  workmen]  and  other  work-    Ccmapiraaf. 
men  in  their  lawful  calling,  by  watching  and  besetting  the  house 
and  place  of  business,  situate,  &c.,  wherein  the  prosecutors  then 
carried  on  their  business,  and   where   the  said  workmen   then 
happened  to  be,  with  a  view  to  coerce  the  said  {names]  and  other 
workmen,  and  to  induce  them  to  quit  their  said  employment. 

Hawkins,  Q.C.,  and  Besley  were  for  the  prosecution. 

Hopwood,  Q.O.,  Poland,  Urispe,  Wright  and  Harris  were  for  the 
defendants,  respectively. 

William  Edgar  Graham  was  called  as  a  witness,  and  proved 
that   he  was  a  partner  in  the  firm   of   Jackson  and   Graham, 
carrying,  on  business  as  upholsterers  and  cabinetmakers.     The 
firm  had  two  factories,  one  in  Oxford-street,  and  the  other  in 
Ogle-street.     Up  to  the  13th  of  November  the  men  employed  in 
the  Ogle-street  factory  had  been  paid  for  their  work  by  the  hour, 
and  no  piecework  was  done  there,  and  on  that  day  the  firm  gave 
notice  to  their  workmen  that  on  the  following  Monday  the  system 
of  payment  in  that  factory  would  be  changed,  and  that  the  work- 
men would  be  paid  for  piecework  at  *'  lump  prices.'^      At  the 
same  time  employment  was  offered  to  all  those  who  were  then  at 
work  for  them.     The  result  of  that  notice  was  that  on  the  Monday 
only  one  man  and  two  boys  out  of  the  forty  employed  came  to 
work  there,  and  on  the  same  day  a  deputation  consisting  of  three 
of  the   defendants,  Ham,  Bird,  and  Bright,  from  the  Alliance 
Cabinetmakers'  Association,  waited  upon  him;   and  asked  if  he 
was  inclined    to   alter  the   terms    upon    which   the   firm   were 
prepared    to  do  business,  and  if  he  would  allow  the  prices  to 
be  determined  by  a  shop  committee  ?     He  said  ''No.^'     Bright 
then  asked  him  if  the  idea  had  struck  him  that  he  would  be  unable 
to  get  workpeople  ?     He  said  "  No.^'     The  deputation  then  left. 
On  the    17th    of   November    he    received  a  letter    from   the 
Alliance   Cabinetmakers'   Association,   stating   that   they   could 
not  entertain  his  proposal  as  to  the  mode  of  payment.     About 
nine  o'clock  on  the  24th  of  November,  he  saw  Matthews,  one  of 
the  defendants,  walking  with  another  up  aud  down  Ogle-street, 
near  the  factory.     He  saw  them  when  he  went  in  and  when  he 
came  out.     For  about  five  weeks  after  that  he  saw  Matthews  near 
the  factory  every  morning  in  company  with  one  or  other  of  the 
defendants  and  others  walking  up  and  down  and  accosting  any- 
one who  came  apparently  appljring  at  the  factory  or  coming  near 
the  factory.     They  were  there   to  his  knowledge  as  late  as  five 
o'clock  p.m.,  and  as  early  as  nine  a.m.     He  used  to  see  the  de- 
fendants Wheeler  and  Hibbert  when  he  went  in  and  out  of  the 
factorv  for  about  three  weeks, — tho  first  eleven  days  in  February, 
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fiao.        and  the  last  week  in   Janoary^— standing  ontside  the  factory. 

TTfn^^     ^®  ^^  ^^^^  ^  many  as  nine  men  watching  at  one  time  and 

AND  Othsbi.  speaking  to   workpeople   when   they   approached    the   factory. 

^—       Before  the  commencement  of  this  prosecution  the  firm  had  had 

^^^'       great  difficulty  in  keeping  servants   in  their  employment,  bot 

Cbcmbii—    afberwards  they  had  not  had  so  much  difficulty,  and  there  had 

Cojupiraof.    been  plenty  of  inquiries. 

Godfrey  William  Perry,  the  foreman  of  the  firm,  confirmed  the 
evidence  of  Mr.  Graham.  He  also  stated  that  he  first  saw  the 
pickets  on  the  23rd  of  November,  and  the  picketing  continued 
until  the  11th  of  February.  During  one  week  about  six  new 
men  came  in  to  work,  but  left  on  the  same  day  they  commenced 
their  employment  after  the  dinner  hour,  without  completing  their 
contracts,  and  took  away  with  them  their  tools.  Since  the 
picketing  had  ceased  he  had  experienced  no  difficulty  in  getting 
hands,  and  no  workman  had  left  without  finishing  his  work. 

John  Brannan  Lambert  Stride,  stated  that  he  had  been  in  the 
employment  of  the  prosecutors,  and  that  in  November  he  was  a 
member  of  the  Alliance  Cabinetmakers'  Association.  On  Satur- 
day,  the  14th,  a  meeting  was  held  of  those  members  who 
worked  for  the  prosecutors.  Ham  was  chairman  of  the  meeting, 
and  Wheeler  and  Beid  were  present.  The  alteration  proposed 
by  the  prosecutors  was  discussed,  and  it  was  arranged  that  no 
member  should  go  to  work  there  again  until  the  Executive  Com- 
mittee gave  orders  to  that  effect.  It  was  also  proposed  that  a 
deputation  should  wait  on  Mr.  Graham,  and  that  the  men  should 
sign  a  book  twice  daily  to  receive  strike  pay,  i.e.,  a  guinea  per 
week.  Something  was  said  about  advertising  in  the  different 
papers,  and  sending  to  the  different  secretaries  of  the  Society  to 
block  all  towns  with  which  they  bad  correspondence,  to  prevent 
men  from  being  sent  to  fill  the  men's  places.  After  the  day  of  the 
deputation  there  was  another  meeting,  at  which  the  subject  of 
picketing  was  discussed.  Ham  was  again  in  the  chair,  and  Wheeler 
and  Beid  were  present  Some  five  or  six  days  afterwards  he  noticed 
the  picketing,  and  saw  men,  among  them  the  defendants,  walking 
up  and  down  in  front  of  the  window  of  the  factory.  The  picket- 
ing continued  up  to  the  second  week  in  February.  On  one 
occasion  the  defendant  Matthews  followed  him  and  some  of  the 
new  hands  into  a  public  house.  Matthews  commenced  conversa- 
tion relative  to  work,  and  tried  to  persuade  the  new  hands  to 
come  out.  He  then  asked  the  witness  himself  to  persuade  them 
to  do  so,  and  also  to  come  out  himself,  and  said  that  if  he  would 
leave  he  (Matthews)  had  authority  to  say  that  they  would  furnish 
him  with  everything  in  reason.  On  another  occasion  Matthews 
said,  *'  Of  course  you  are  aware  you  will  be  called  '  a  black,'  go 
where  you  will,  and  you  will  find  you  won't  be  able  to  get  work 
in  any  shop  in  London  or  elsewhere  where  there  is  any  Society 
of  ours." 

Herbert  Wordrow,  also  a  member  of  the  Cabinetmakers 
Association,  and  who  had  been  present  at  the  different  meetings, 
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corroborated  the  last  witness  as  to  what  took  place  there,  and        Rao. 
as  to  the  picketing  in  which  all  the  defendants  took  part.     He     „  ^' 
had  consented   at  the  instigation  of  the  defendant  WLeeler  to  ^d  othbb& 

stay  away  from  his  employment  for  a  week,  and  had  received        

strike  pay.    Wheeler  and  another  man  had  offered  him  9^^.  per       ^^^^* 
honr  if  he  would  stay  away,  and  he  had  accepted  the  offer.  OMrcton— 

Matthew  Brown  deposed  that  in  November  he  went  to  the  CoMfiraof. 
factory  to  ask  for  employment.  He  went  in  and  saw  the  fore- 
man, and  agreed  to  work,  but  in  coming  out  he  saw  the  defen- 
dant Matthews,  whom  he  had  previously  seen  walking  up  and 
down  the  street.  At  Matthews^  desire  he  went  with  him  into  a 
public-house,  when  Matthews  explained  to  him  that  the  pro- 
secutors' workmen  had  turned  out,  and  asked  him  not  to  go  in, 
and  promising  that  if  he  did  not  he  should  receive  35«.  per  week, 
and  5^.  for  the  expenses  in  the  afternoon.  He  consented  to  this, 
and  remained  out  for  a  little  time.  He  had  seen  four  men, 
among  them  sometimes  the  defendant  Beid,  walking  up  and 
down  daily,  from  seven  o'clock  a.m.,  till  seven  o'clock  p.m. 

George  Henry  Baker,  a  cabinetmaker,  gave  evidence  similar 
to  what  has  been  already  set  out,  and  also  spoke  to  having  been 
asked  by  the  defendant  Matthews  to  come  out,  and  on  his 
refusing  that  he  had  been  told  that  he  would  be  ^^  blacked"  if  he 
continued  working  there. 

In  addition  to  the  above  witnesses,  Eichard  Carr,  Benjamin 
Jewell,  William  Winn,  Peter  Guilleard,  and  Reginald  Clarke, 
cabinetmakers,  in  the  employment  of  the  prosecutors,  gave 
evidence  as  to  the  picketing  and  watching,  and  as  to  the 
attempts  made  by  the  defendants  and  others  \<y  induce  them  to 
quit  their  employment  by  promises  of  weekly  payments  of 
money,  and  threats  that  they  would  be  "  blacks,"  and  unable  to 
get  employment  elsewhere  if  they  did  not  leave. 

It  was  submitted  by  Hopwood,  in  defence  of  Hibbert,  that  picket- 
ing or  watching  and  besetting  was  lawful  if  it  was  peaceable ;  that 
the  sole  question  for  the  jury  was  whether  it  was  peaceable  or 
not,  persuasive  or  not,  and  it  was  urged  that  the  defendants  were 
justified  in  what  they  had  done.  He  held  that  it  was  good  law 
to  say  that  workmen  might  refuse,  for  example,  to  work  for  a 
certain  number  of  hours,  or  they  might  say  that  they  would  not 
work  for  A.,  B.,  C,  and  D.  If  Smith  or  Jones  separated  them- 
selves from  the  body  to  which  they  belonged,  the  men  had  a 
perfect  right  as  a  body  to  say  that  they  would  not  work  with 
Smith  and  Jones.  The  masters  might  combine.  Why  then 
should  not  the  workmen.  It  was  a  question  in  this  case  whether 
the  defendant  had  exceeded  the  law,  and  it  had  been  held 
by  Mr.  Justice  Lush  and  Baron  Bramwell,  that  if  there  was  only 
persuasion  that  would  not  amount  to  an  unlawful  act ;  and  that 
it  was  perfectly  lawful  to  endeavour  to  persuade  persons  to  act 
with  them  if  persuasion  did  not  take  the  shape  of  compulsion  or 
force.  ' 

It   was  also  contended   by    Wright,  in  the  defence  of  Ham, 
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that  watchiDg  or  besetting  would  not  constitate  a  criminal 
offence  unless  accompanied  or  used  in  such  a  way  as  to  amount 
to  personal  or  physical  molestation.  It  must  be  more  than  the 
mere  result  produced  on  the  mind  by  the  effect  of  being  watched. 
The  picketing  in  the  present  case  had  been  merely  persuasive, 
and  of  a  self  protecting  kind. 

Cleasby,  B. — Conspiracy  is  an  important  branch  of  the 
criminal  law^  and  may  have  for  its  object  an  injury  to  the  State, 
when  it  becomes  high  treason,  or  an  injury  to  some  particular 
individual.  It  differs  from  other  charges  in  this  respect,  that  in 
other  charges  the  intention  to  do  a  criminal  act  is  not  a  crime  of 
itself  until  something  is  done  amounting  to  the  doing  or  attempt- 
ing to  do  some  act  to  carry  out  that  intention.  Conspiracy, 
however,  consists  simply  in  the  agreement  or  confederacy  to  do 
some  act,  no  matter  whether  it  is  done  or  not.  We  very  often 
get  facts  sufficient  to  establish  the  guilt  of  parties  to  a  con- 
spiracy other  than  acts  which  have  been  done  in  pursuance  of  it. 
For  example,  there  may  be  a  conspiracy  to  set  fire  to  London  at 
different  places  at  once,  and  that  conspiracy  may  be  fully  proved 
though  no  part  of  London  has  in  fact  been  set  on  fire,  inasmuch 
as  the  crime  of  conspiracy  consists  only,  as  I  have  already  said, 
in  the  agreement  or  confederacy  to  do  something.  That  par- 
ticular branch  of  conspii'acy  affecting  the  relations  of  employers 
and  employed  has  attracted  a  great  deal  of  attention,  and  the 
Legislature  has  passed  numerous  Acts  of  Parliament  upon  the 
subject  which  have  been  productive  of  a  great  deal  of  difficulty. 
There  is  now,  however,  a  very  valuable  report  which  embraces 
this  subject  amongst  others,  in  which  the  difficulties  arising  from 
the  imperfect  nature  of  the  legislation  have  been  recognised;  and 
the  present  state  of  the  crimineJ  law  in  this  respect  has  been 
fully  explained  by  the  Lord  Chief  Justice,  the  Kecorder  of 
London,  and  other  learned  judges.  In  this  case,  I  am  happy  to 
say,  we  escape  many  of  these  difficulties,  and  the  question  at 
issue  depends  on  the  Criminal  Law  Amendment  Act,  1871.  It 
brings  before  you,  gentlemen  of  the  jury,  matters  of  fact  which 
you  will  have  to  consider,  and  questions  of  law  which  it  will  bo 
for  me  to  decide.  That  Act  makes  it  an  offence  to  molest  and 
obstruct  any  person  with  a  view  to  coerce  him,  if  a  workman,  to 
quit  his  employment,  or,  if  a  master,  to  alter  his  mode  of  carrying 
on  business;  but  the  meaning  of  the  words  molestation  or 
obstruction  is  not  left  for  you  or  me  to  consider,  for  it  is  defined 
in  the  Act  itself  to  be  the  persistent  following  a  workman  about 
from  place  to  place,  or  the  hiding  of  a  workman^s  tools.  It  is 
also  a  molestation  or  obstruction  to  watch  or  beset  the  house 
or  other  place  where  such  person  resides  or  works  or  carries  on 
business,  or  happens  to  be,  or  the  approach  to  such  house  or 
place,  or  if  with  two  or  more  other  persons   he   follows  such 

ferson  in  a  disorderly  manner  in  or  through  any  street  or  road, 
t  will  therefore  be  for  you  to  consider  whether  it   has  been 
made   out    to    your   satisfaction   that   the   defendants    watched 
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and  beset  the  premises  of  Messrs.  Jackson  and  Graham,  or  the        Rn 
approaches  thereto^  with  a  view  to  coerce  them^  the  employers  to      hibbbrt 
alter  their  mode  of  carrying  on  their  business^  or  their  workmen  xvd  Oihbbs. 

to  quit  their  employment.   The  two  questions,  therefore,  which  you        

will  have  to  answer  will  be,  first,  was  there  a  molestation  by  ^_* 
watching  and  besetting  the  premises  in  question  or  the  Ctm-eum— 
approaches  thereto ;  secondly,  was  the  molestation  effected  in  such  Con^iraqf. 
a  manner  and  under  such  circumstances  that  you  are  satisfied 
that  the  intention  of  the  defendants  was  by  such  molestation  to 
coerce  the  masters  to  alter  their  mode  of  doing  business,  or  the 
workmen  to  quit  their  employment.  It  has  been  contended  on 
behalf  of  the  defendants  that  the  prosecution  have  not  satis- 
factorily established  the  intention  of  the  defendants  to  coerce. 
This  is  not  a  point  upon  which  I  can  reserve  a  case,  as  I  think  it 
is  your  duty  to  determine  where  persuasion  ends  and  coercion 
begins.  Coercion  might  either  be  effected  by  physical  force  by 
the  operation  of  fear  upon  the  mind.  It  is  possible  that  there 
might  be  such  a  molestation  by  watching  and  besetting  premises 
as  might  be  expected  to  and  would  operate  upon  the  mind  so 
as  to  take  away  liberty  of  will,  by  giving  rise  to  a  fear  of  violence 
by  threats,  or  to  some  apprehension  of  loss  or  ruin,  or  to  feelings 
of  annoyance.  Picketing,  that  is  the  watching  and  speaking  to  the 
workmen,  as  they  come  and  go  from  their  employment,  to  induce 
them  to  leave  their  service,  is  not  necessarily  unlawful ;  nor  is  it 
unlawful  to  use  terms  of  persuasion  towards  them  to  accomplish 
that  object ;  but  if  the  watching  and  besetting  is  carried  on  to 
such  a  length  and  to  such  an  extent  that  it  occasions  a  dread  of 
loss,  it  would  be  unlawful.  For  instance,  suppose  it  is  proved 
that  there  was  a  confederacy,  which  rendered  it  impossible  for  the 
employers  to  continue  their  business  from  the  want  of  work- 
people, carried  out  by  waylaying  and  offering  money  to  their 
workmen  and  men  seeking  employment  from  them,  this  would  be 
an  indictable  offence.  In  conclusion,  it  lies  upon  the  prosecution 
to  show  to  your  satisfaction  that  the  watching  and  besetting 
spoken  to  in  the  present  case  was  done  in  such  a  manner  and 
nnder  such  circumstances  from  which  you  can  reasonably  con- 
clude that  the  defendants  intended  to  coerce  Messrs.  Jackson 
and  Graham  to  alter  their  mode  of  carrying  on  business ;  if  this 
is  done  you  will  find  the  defendants  guilty.  On  the  other  hand, 
if  you  find  that  there  was  merely  a  combination  on  the  part  of 
the  workmen^  and  a  struggle  as  to  whether  they  or  their 
employers  should  hold  out  the  longest,  then  you  will  acquit  the 
defendants  of  this  charge. 

The  Jury  returned  a  verdict  of  Guilty  against  all  the  defen- 
dants, and  the  learned  jadge,  after  remarking  that  he  entirely 
concurred  in  the  verdict,  and  that  he  considered  the  conduct  of 
the  defendants  had  been  harsh  and  cruel,  although  no  doubt  they 
were  under  the  belief  that  they  were  acting  in  a  legal  manner, 
seulcnccd  each  of  tbc:n 

Tu  bo  iiiirprisoned  for  one  calendar  mouth. 
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COURT  OF  QUEER'S  BENCH. 

Tuesday f  June  1,  1875. 

McQuEiM  V.  The  Great  Western  Railway  Company. 

Action  against  carriers  for  loss  of  goods — Carriers'  Act  (I  I  Oeo.  4 
^  1  Will.  4,  c.  68)-^Evidence  of  loss  by  felony  of  (lefendanis* 
serva/nts. 

In  an  action  against  carriers  for  loss  of  goods,  to  make  out  a  case  to 
go  to  the  jury  in  support  of  a  replication  of  felony  by  defendants^ 
servants  to  a  plea  of  the  Carriers'  Act,  it  is  not  enough  to  show 
that  defendants*  servants  had  greater  facilities  of  access  to  the 
goods  than  any  other  persons, 

A  hea/vy  case  containing  pictures  was  delivered  to  tlie  defendants  to 
be  forwarded  by  train  from  C.  to  L.,  and  was  not  declared  under 
the  Carrier^  Act.  It  was  packed  by  defentlants*  porters  on  a 
truck  and  covered  over,  and  remained  for  some  hours  on  a  long 
siding  to  which  the  public  had  access,  ^and  was  stolen.  Some  of 
the  porters  were  called  by  plaintiff  to  prove  delivery  of  the  case  to 
defendants,  but  none  were  called  by  defendants. 

Held,  that  there  was  no  evidence  to  go  the  jury  of  a  loss  by  the 
felony  of  defendants'  servants^  a/nd  a  rule  to  enter  a  nonsuit  was 
made  absolute, 

Vaughton  v.  The  London  and  North- Western  Railway  Company 
(30  L.  T.  Bep.  N.8.  119;  L.  Bep.  9  Ex.  93;  43  L.J.  75,  Ex.) 
distinguished, 

THIS  was  an  action  brought  to  recover  the  valne  of  some  pic- 
tares  which  had  been  delivered  to  the  defendants  at  Cardiff 
to  bo  forwarded  by  the  train  to  London. 

The  defendants^  pleaded  that  the  pictures  had  not  been  declared 
under  the  Carriers'  Act  (II  Geo.  4  &  1  Will.  4,  c.  68),  and  the 
plaintiff  replied  that  the  loss  arose  from  the  felony  of  the  defen- 
dants' servants. 

At  the  trial  before  Cockburn,  C.  J.,  at  the  sittings  at  West- 
minster after  Michaelmas  Term,  1874,  three  of  the  defendants' 
porters  were  called  on  behalf  of  the  plaintiff,  and  it  was  proved 
that  the  case  containing  the  pictures  was  received  at  the  defen- 
dants' station  at  Cardiff,  and  was  weighed  and  put  into  a  truck  on 
the  line,  and  covered  over  with  a  tarpaulin  and  fastened  down 
with  ropes. 
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The  track  was  left  standing  for  about  six  or  eight  hours^  from 
the  middle  of  the  day  till  the  evening,  on  a  siding  a  mile  long,  in 
a  very  low  neighboarhood  in  the  town  of  Cardiff. 

The  defendants'  premises  there  were  inclosed,  and  divided  from 
the  road  by  a  fence.  There  was  a  way  across  the  yard,  which 
was  used  as  a  thoroughfare,  and  a  gate  in  the  fence,  which  was 
left  open  up  to  six  o'clock  in  the  evening,  after  which  hour  it  was 
closed,  except  to  foot  passengers ;  daring  the  day  there  was  much 
tra£Sc. 

The  pictures  were  contained  in  a  large  packing-case,  which 
weighed  more  than  a  hundredweight;  they  were  not  declared 
under  the  Carriers'  Act,  but  it  was  stated  in  evidence  that  the 
case  was  labelled  ^^  valuable  pictures.''  The  case  was  stolen  out 
of  the  truck  on  the  defendants'  premises. 

No  one  in  the  employ  of  the  defendants  was  called  on  their 
behalf  to  prove  that  the  felony  had  not  been  committed  by  the 
defendants'  servants.  It  was  contended  on  behalf  of  the  defen- 
dants that  there  was  no  evidence  to  go  to  the  jury  that  the  loss 
had  occurred  owing  to  the  felonious  acts  of  the  defendants' 
servants. 

The  learned  judge  left  the  case  to  the  jury,  reserving  leave  to 
move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion  that 
there  was  no  evidence  to  go  to  the  jury. 

A  rule  was  obtained  to  enter  a  nonsuit,  or  for  a  new  trial, 
on  the  ground  that  the  verdict  was  against  the  weight  of 
evidence 

By  the  Carriers'  Act  (11  Geo.  4  &  1  Will.  4,  c.  68),  s.  1  :  "No 
common  carrier  by  land  for  hire  shall  be  liable  for  loss  of  or 
injary  to  certain  articles,  including  pictures,  contained  in  any 
parcel  or  package  delivered  to  be  carried  for  hire,  or  to  accom- 
pany any  passenger,  when  the  value  of  such  articles  contained  in 
such  parcel  shall  exceed  101.,  unless  the  value  and  nature  of  the 
articles  be  declared,  and  an  increased  charge  paid,  or  agreed  to 
be  paid." 

By  sect.  8 :  "  Nothing  in  this  Act  shall  be  deemed  to  protect 
any  •  .  .  common  carrier  for  hire  from  liability  to  answer  for 
loss  or  injury  to  any  goods  or  articles  whatsoever,  arising  from 
the  felonious  acts  of  any  coachman,  guard,  book-keeper,  porter, 
or  other  servant  in  his  or  their  employ." 

Dig'by  Seymour,  Q.C.  [Lwmley  Smith  with  him)  showed  cause. 
— There  was  evidence  to  go  to  the  jury  of  a  loss  by  the  felony  of 
the  defendants'  servants.     It   must   have   been   known   to   the 

f)orters  that  the  contents  of  the  case  were  valuable,  and  it  was  not 
eft  where  any  other  person  could  easily  get  at  it,  but  was  covered 
over  and  roped  down  on  the  truck.  No  outsider  could  have 
taken  it  without  the  connivance  of  the  company's  servants. 
There  was  a  prima  facie  case  made  out,  which  the  defendants 
might  have  answered  by  calling  their  porters.  The  effect  of  the 
decision  in  Vauyhton  v.  The  London  and  North-  Western  Railway 
Company  (80  L.  T.  Hep.  N.P.  119 ;  L.  Rep.  9  Ex.  93 ;  43  L.  J. 
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Ih,  Ex.)  is,  that  if  the  state  of  the  facts  show  it  to  be  more 
probable  that  the  felony  was  committed  by  the  company's  servants 
than  by  other  persons,  and  the  company  do  not  rebut  the  pre- 
sumption 80  arising  by  calling  their  servants,  the  jury  are  justified 
in  finding  a  verdict  for  the  plaintiff.  It  is  submitted  that  the 
court  must  be  guided  by  that  decision.  The  facts  in  Metcalfe  v. 
The  London,  Brighton,  and  South  Coast  Railway  Company  (4 
C.B.,N.S.,307;  27  L.J.  205, 333,  C.P.)  are  distinguishable  from 
those  of  the  present  case :  (see  also  Great  Western  Railway  Com* 
pany  v.  Rimmiell,  18  C.B.  575).  Boyce  v.  Chapman  (2  Bing, 
N.  C.  222),  which  was  not  cited  in  Metcalfe  v.  'Hie  London 
Brighton,  and  South  Coast  Railway  Company  {ubi  sup.)  is  a 
strong  authority  in  favour  of  the  plaintiff,  and  so  is  the  recent 
Irish  decision  in  Gogarfy  v.  The  Great  Southern  and  Western 
Railway  Company  (Ir.  Rep.  8  Com.  L.  344).  [Cockburk,  C.J. — 
There  the  box  was  last  traced  to  the  possession  of  a  porter.]  That 
case  treats  Vaughton  v.  The  London  and  North-Western  Railway 
Company  {ubi  sup,)  as  showing  that  where  there  is  a  greater 
probability  that  the  company's  servants  took  the  goods  than  that 
anyone  else  did,  a  presumption  arises  against  the  company.  The 
plaintiff  should  not  have  been  nonsuited.  See  the  observations 
made  in  the  House  of  Lords  in  Bridges  v.  The  North  London  Rail- 
way Company  (30  L.  T.  Rep.  N.S.  844 ;  L.  Rep.  7  H.  of  L.  Cas. 
213;  43  L.J.  151,  Q.B.),  as  to  withdrawing  the  case  from  the 
jury. 

Thesiger,  Q.C.  and  Masterman,  in  support  of  the  rule. — If  the 
authorities  are  considered  they  will  all  be  found  consistent  with 
the  contention  on  behalf  of  the  defendants  in  this  case,  and  the 
argument  on  the  other  side  would  do  away  with  the  benefit  of  the 
Carriers'  Act.  If  the  facts  are  proved  relating  to  particular 
persons,  no  doubt  those  persons  should  be  called,  but  if  that 
argument  were  to  prevail  in  a  case  like  this,  the  company  would 
be  in  the  position  of  having  to  prove  a  negative.  Gogarty  v.  The 
Great  Southern  and  Western  Railway  Company  {ubi  sup.),  though 
partly  founded  on  Vaughton  v.  The  London  and  North-Western 
Railway  Company  {ubi  sup.),  turned  in  a  great  measure  on  the 
))eculiar  facts,  and  the  mode  in  which  the  case  was  conducted  at 
the  trial.  The  judgment  shows  that  the  porter's  account  must 
have  been  unsatisfactory.  Vaughton  v.  The  London  and  North- 
western Railway  Company  {ubi  sup.),  is  a  correct  decision,  apart 
from  the  dicta.  One  credible  fact  raising  suspicion,  as  Willes,  J., 
said  in  Metcalfe  v.  The  London,  Brighton,  and  South  Coast  Railway 
Company  {ubi  sup,),  was  there  proved.  The  language  of  Pigott,  B., 
is  wide,  but  must  be  looked  at  according  to  the  facts.  That  case 
was  founded  on  Boycev.  Chapman  {ubi  sup.),  there  a  lOZ.  note  was 
traced  to  the  possession  of  the  defendants'  porter.  The  correct 
distinction  is  clearly  shown  at  the  close  of  the  judgment  of 
Wille?,  J.,  in  Metcalfe  v.  The  London,  Brighton,  and  South  Coast 
Railway  Oow/pany  {ubi  sup.)  Here  there  was  no  specific  fact  to 
point  to  any  one  pat*ticuliu:  servant. 
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CocnBXUBN,  C.J. — ^I  am  of  opinion  that  the  rule  onght  to  be 
made  absolute  to  enter  a  nonsuit^  on  the  ground  that  there  was 
not  sufficient  evidence  to  go  to  the  jury  of  a  felonious  taking  by 
the  company's  servants.  The  case  of  VatightonY,  The  London  and 
North  Western  Railway  Company  {ubi  sup.)  does  not  apply  to  the 
present  case.  We  must  bear  in  mind  the  provisions  of  tho 
Carriers'  Act  (11  Geo.  4  &  1  Will.  4,  c.  68),  the  first  section 
of  which  is  for  the  protection  of  carriers,  who  were  exposed  to 
serious  losses  in  being  answerable  for  articles  of  great  value,  and 
of  small  bulk,  which  were  easily  taken,  while  the  loss  to  the 
carrier  arising  from  their  being  taken  would  be  very  great.  By 
sect.  8  the  Legislature  has  exempted  from  this  protection  cases 
where  the  lost  property  is  taken  feloniously  by  the  carrier's 
servants.  This  is  a  wise  provision,  because  it  gives  a  motive  to 
carriers  to  take  care  to  employ  honest  servants,  for  if  they  do  not 
the  result  is  that  they  incur  serious  liabilities.  In  interpreting 
sect.  8  we  must  bear  in  mind  that  this  Act  was  passed 
for  the  protection  of  carriers,  and  must  take  care  to  insist 
that,  where  there  is  a  replication  that  the  loss  arose  from  the 
felony  of  the  carriers'  servants,  we  do  not  diminish  that  degree 
of  proof  which  ought  reasonably  to  be  required.  I  agree  in  the 
doctrine  involved  in  the  decision  in  Vaughton  v.  The  London  and 
North-Western  Railway  Company  {ubi  sup,),  that  it  is  not  neces- 
sary to  show  a  taking  by  any  individual  servant,  but  is  enough  if 
Eroof  is  given  to  the  satisfaction  of  the  jury  that  the  taking  was 
y  some  one  or  more  of  the  servants  of  the  company.  But  the 
substance  of  the  judgment  of  Pigott,  B.,  must  be  applied  to  the 
particular  facts,  and  the  judgment  must  be  taken  in  a  more 
limited  sonse  than  the  words  standing  alone  would  imply. 
Taking  his  language,  which  I  followed  almost  verbatim  in 
directing  the  jury  in  this  case,  it  comes  to  this,  that  when  the 
evidence  points  to  a  felony  having  been  committed — ^and  it  is 
more  consistent  with  the  facts  proved,  and  with  probability,  that 
it  was  committed  by  the  servants  of  the  company  rather  than  by 
any  other  person — then  the  company  are  called  upon  to  answer 
by  the  production  of  the  evidence  of  their  servants,  and  if  this 
is  not  done  then  the  inference  must  be  drawn  that  the  felony 
was  committed  by  them.  This  is  a  proposition  which  cannot 
be  maintained.  The  question  of  more  or  less  probability  is  only 
an  ingredient  to  be  considered  in  determining  the  question,  and 
the  doctrine  cannot  be  maintained  that  there  must  be  a  greater 
probability  that  the  company's  servants  committed  the  felony 
because  they  had  greater  facility  of  access  than  a  stranger.  There 
is  no  such  presumption  necessarily  to  be  drawn,  but  it  is  only  a 
question  of  the  degree  of  evidence.  It  by  no  means  follows,  that 
because  A.  more  probably  stole  certain  goods  than  B.  it  must 
necessarily  be  inferred  that  A.  was  the  party  who  stole  them,  for 
a  third  person  may  be  still  more  likely  than  either.  There  may 
be  a  greater  degree  of  probability  that  A.  stole  than  that  B.  did, 
but  I  cannot  go  the  length  of  holding  that  it  must  be  presumed 


McQuvBir 

V. 

Thb  Qkbat 

WSSTBRX 

Railway 
Company. 

1875. 

Felony — 
Evidence, 


92 


CBIMINAL  LAW  GA8BB. 


MoQdsbi 

V. 

ThsGbbat 
Wbstkbm 
Railway 

GOMPANT. 

1875. 

Felomf — 
Evidence. 


that  A.  was  the  guilty  party,  and  that  proposition  is,  I  think, 
involved  in  the  direction  in  the  present  case.  No  doubt  if  there 
is  a  prima  facie  case,  which  the  party  against  whom  it  is  made 
out  might  by  particular  eyidence  displace,  it  may  be  a  fair 
inference  that  the  case  is  true ;  but  it  would  be  an  inference  for 
the  jury  and  not  a  legal  presumption,  in  the  absence  of  that 
evidence,  that  it  would  not  be  satisfactory.  Unless  there  is  a 
"prima  facie  case  the  omission  to  call  evidence  is  nothing ;  if  a 
case  is  not  made  out,  the  defendants  are  entitled  to  take  their 
stand  on  the  evidence  which  has  been  given,  and  say  that  there 
is  no  case.  If  Mr.  Seymour  had  gone  to  the  jury,  asking  them 
to  draw  the  inference  in  this  way,  he  might  have,  perhaps, 
succeeded  in  persuading  them  to  do  so,  and  so  obtaining  a 
verdict,  but  we  have  to  say,  not  whether  a  verdict  might  be  got, 
but  whether  it  could  be  maintained.  If  we  thought  that  any 
miscarriage  of  justice  would  arise  from  the  decision  which  we 
nqw  arrive  at,  we  might  send  the  case  down  for  a  new  trial,  but 
I  think  that  a  verdict  on  no  better  evidence  than  that  which  was 
produced  on  behalf  of  the  plaintiff  would  be  unsatisfactory.  The 
mere  facility  of  access  is  not  enough — the  question  was  between 
the  railway  servants  and  other  people — ^and  there  was  nothing 
bat  this  facility  to  point  to  the  servants.  The  rule  must  be 
absolute  for  a  nonsuit. 

Mellor,  J. — I  entirely  agree  that  the  rule  must  be  made 
absolute  for  a  nonsuit.  The  evidence  only  amounted  to  this, 
that  the  railway  company's  servants  had  something  to  make  them 
believe  that  the  box  was  valuable,  but  in  proving  this  it  was  also 
proved,  or  came  out  in  cross-examination,  that  there  was  also 
evidence  of  this  being  a  large  station,  to  which  a  great  number 
of  people  had  access,  and  where  the  defence  against  marauders 
was  slight,  and  there  was  ample  opportunity  for  a  stranger  to 
come  in  and  steal  the  goods.  There  was  nothing  tending  to 
show  a  felony  by  the  company's  servants,  except  their  greater 
facility  of  access,  while  on  the  other  side  there  was  the  oppor- 
tunity presented  to  strangers.  The  probability  would  and 
ought  to  weigh  with  a  jury  when  a  prima  fade  case  has  been  made 
out,  but  the  plaintiff  fails  to  do  that,  if  he  shows  no  more  than 
that  greater  facility  exists  for  the  company's  servants  to  obtain 
access  to  the  goods.  If  it  were  said  that  that  was  enough  to  go 
to  the  jury,  it  would  be  to  read  the  Act  so  that  the  owner  could 
recover  by  showing  a  loss  by  a  felonious  act,  leaving  out  the 
provision  that  it  must  be  the  act  of  the  company's  servants.  But 
the  felony  must  be  by  the  company's  servants,  and  this  puts  the 
prima  facie  proof  on  the  plaintiff;  he  must  show  something 
more  than  that  a  felony  has  been  committed,  and  must  make  out 
a  prima  fade  case  that  it  was  committed  by  the  defendants' 
servants ;  if  this  were  not  so  the  Act  would  be  no  protection. 
Unless  this  is  made  out  there  is  nothing  to  go  to  the  jury,  and 
it  is  not  a  case  that  satisfies  the  words  of  the  Carriers'  Act.  The 
plaintiff  must  go   further,  and  then  it  becomes  a  question  of 
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legitimate  observation,  if  the  defendants^  servants  are  not  called ; 
then,  as  it  was  in  the  power  of  the  defendants  to  clear  up  and 
disprove  the  prima  fade  case  made  out  against  them,  it  would 
be  a  legitimate  conclusion  on  the  part  of  the  jury  that  the  case 
was  true.  I  entirely  concur  with  my  Lord  that  Vav^/hton  v. 
The  London  am,d  N'orth-Westem  Railway  Company  [uhi  swp.)  is 
valuable,  as  deciding  one  point,  and  I  concur  that  it  is  not 
necessary  to  bring  home  the  felony  to  one  particular  servant,  but 
it  is  enough  to  make  oat  that  some  or  one  of  the  defendants' 
servants  must  have  done  it.  The  language  of  Pigott,  B.,  if  read 
with  regard  to  the  circumstances  of  that  case,  might  bear  a 
narrower  construction  than  at  first  appears ;  if  the  judgment 
depended  upon  the  doctrine  which  it  has  been  cited  to  support, 
it  would  be  unsatisfactory,  and  the  other  judges  do  not  go  so 
far.  The  language  of  Pigott,  B.,  was,  perhaps,  not  intended  to 
be  so  wide  as  the  words  by  themselves  appear  to  be,  and  it  was 
extrajudicial.  The  case  is  consistent  with  our  decision  in  the 
present  case. 

QuAiN,  J. — I  am  entirely  of  the  same  opinion.  The  plaintiff's 
cause  of  action  rests  on  a  loss  by  felony,  and  he  must  bring  the 
case  within  sect.  8  of  the  Carriers'  Act,  and  prove  a  loss  by  the 
felonious  acts  of  the  company's  servants.  The  goods  were  in  a 
truck  on  a  long  siding,  and  were  left  there  for  several  hours ; 
there  was  access  to  the  siding,  and  a  short  cut  across  it,  which  up 
to  six  o'clock  was  open  to  carts ;  after  six  the  gates  were  shut, 
but  the  sidegate  was  open  to  foot  passengers.  The  public  had 
access  as  well  as  the  company's  servants,  and  the  only  evidence  as 
to  the  company's  servants  was,  that  they  had  more  facility  of 
access,  because  they  might  walk  in  unquestioned.  Now,  is  that 
evidence  of  a  felony  by  the  servants?  I  think  not.  To  hold 
that  it  was  would  deprive  the  company  of  the  protection  of  the 
Act,  for  their  servants  would  have  greater  facility  in  every  case, 
even  though  the  public  had  access ;  if  this  were  held  so,  in  every 
case  there  would  be  a  verdict  against  the  company.  I  think  that, 
in  addition,  you  must  show  special  facts  leading  to  the  conclusion 
that  it  was  almost  impossible  that  the  public  could  have  stolen  the 
goods,  and,  therefore,  that  the  company's  servants  did  (see  the 
judgment  of  Willes,  J.,  in  Metcalfe  v.  The  London  and  Brighton 
Railway  Company  [uH  sup,) ;  so  far  from  that  being  the  case 
here,  it  was  shown  that  other  persons  had  access  to  the  premises. 
Therefore  a,  prima  facie  case  was  not  made  out.  Vaughton  v.  The 
London  and  North-Westem  Railway  Company  {ubi  sup.),  if  con- 
sidered as  to  the  facts,  has  no  bearing  on  the  present  case.  There 
particular  servants  had  done  certain  special  acts ;  the  carman  had 
entered  the  receipt  of  the  parcel  in  his  book,  and  another  servant 
of  the  company  was  found  with  some  of  the  jewellery  in  his 
possession.  It  was  a  strong  fact  that  neither  he  nor  the  carman 
was  called,  and  the  court  properly  said,  Why  were  they  not 
called  7  There  the  jewellery  was  actually  traced  to  the  company's 
servants,  who  were  not  called  as  witnesses  to  account  for  it,  but 
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COURT  OF  QUEEN'S  BENCH. 

Tuesday,  June  8. 


Rbo.  v.  Walkbs. 


Oommissioners  appointed  by  statute  to  make  orders — Breach   of 
order — Indictment — 35  ^  36  Vict.  c.  95,  s.  5. 

By  the  Epping  Forest  Amendment  Act,  1872,  sect,  5,  the  Epping 
Forest  Oommissioners  may  make  orders  prohibiting,  until  after 
their  final  report,  any  enclosures  or  waste  of  land  within  the 
forest,  subject  in  their  judgment  to  any  forestal  or  com/mon 
rights. 

The  commissioners  made  a  general  order  prohibiting  all  persons 
from  committing  waste  upon  a  piece  of  land  described  until  the 
fiiuil  report,  or  until  further  order ;  all  persons  affected  to  be  at 
liberty  to  apply  to  them  as  there  might  be  occasion. 

The  defendant  applied  to  tlie  commissioners  by  counsel  as  a  person 
affected,  but  they  refused  to  enter  into  the  question  raised. 

The  defendant  was  convicted  upon  an  indictment  moved  by  cer^ 
tiorarifor  breach  of  this  order. 

Held,  upon  a  case  stated,  that  the  order  and  the  indictment  were 
good. 

THIS  was  an  indictment  found  by  the  grand  jury  of  the 
county  of  Essex  against  the  defendant  for  a  misdemeanor 
alleged  to  have  been  committed  by  the  defendant  by  breaking 
the  soil  of  a  portion  of  the  waste  lands  of  Epping  Forest,  within 
the  manor  of  Theydon  Bois,  in  the  county  of  Essex,  and  thereby 
committing  waste,  injury,  and  destruction  of  and  to  the  vert, 
herbage,  trees,  and  other  things  in  and  upon  the  said  land, 
contrary  to  an  order  made  by  the  Epping  Forest  Commissioners. 
The  said  indictment  was  on  the  20th  May,  1873,  removed  by 
writ  of  certioraH  into  this  court. 
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By  order  of    Pollock^  B.^  a  suggestion  was  entered  on  the        Uko. 
record  for  the  trial  of  the  said  indictment  at  the  assizes  for  the     m^j^»» 
county  of  Surrey^  upon  certain  terms  in  the  said  order  specified.        

The  case  accordingly  came  on  for  trial  at  the  Summer  Assizes^        1875. 
1878,  held  at  Croydon,  in  and  for  the  county  of  Surrey,  before     yy^T" 
Martin,  B.,  and  a  special  jury  of  the  said  county,  when  a  verdict  ^^  Breach  of 
of  guilty  was   entered   against  the   defendant,   subject  to   the     a  Statuu, 
opinion  of  the  court  upon  the  following  case : 

By  the  Epping  Forest  Act,  1871  (34  &  85  Vict.  c.  98),  the  Bpping 
Forest  Commissioners  were  constituted  a  body  corporate  for 
certain  purposes  in  the  said  Act  specified. 

By  the  5th  section  of  the  Epping  Forest  Amendment  Act,  1872 
(35  &  36  Vict.  c.  95)  : 

The  commissionera  may  from  time  to  time  make  orders  prohibiting:,  until  the 
expiration  of  the  Bession  of  Parliament  next  after  the  commissioners  shall  have  made 
their  final  report  nnder  the  Epping  Forest  Aot,  1871,  and  do  longer,  any  inclosnres  of 
any  land  within  the  said  forest  not  inclosed  before  the  passing  of  the  Epping  Forest 
Act,  1871,  and  for  the  prevention  of  any  waste,  injury,  or  destruction  of  vert, 
herbage,  trees,  shrubs,  or  other  growing  things  in  or  upon  any  land  within  the  said 
forest,  subject  in  their  judgment  to  any  forestal  or  common  rights. 

By  the  Epping  Forest  Act,  1873  (3(5  Vict.  c.  5),  the  time  for 
the  commissioners  to  make  their  final  report,  under  the  Epping 
Forest  Act,  1871,  was  extended  to  two  years,  from  the  passing  of 
the  said  Act  of  1873. 

On  the  29th  Nov.  1872,  the  said  commissioners  made  an  order 
in  the  following  form  : 

We,  the  Epping  Forest  Commissioners,  do,  in  pursuance  of  the  authority  to  us  given 
by  the  Epping  Forest  Amendment  Act,  1872,  hereby  order,  until  the  expiration  of 
the  session  of  Parliament  next  after  we  shall  have  made  our  final  report  under  the 
Epping  Forest  Act,  1871,  or  until  further  order,  that  all  persons  whosoever  be,  and 
they  are  hereby  prohibited  from  committing  any  waste,  injury,  or  destruction  of  or  to 
the  vert,  herbage,  trees,  and  shrubs,  or  other  growing  things  in  or  upon  the  waste 
lands  of  Bpping  Forest  aforesaid,  within  the  manor  of  Theydon  Bois,  in  the  county  of 
Essex  (including  inclosures  of  waste  lands  within  the  said  manor  made  within 
twenty  years  nexc  preceding  and  since  the  2  let  Aug.  1871).  And  all  persons 
affected  by  this  order  are  to  be  at  liberty  to  apply  to  us  as  there  may  be  occasion. 

The  said  order  was  served  on  the  defendant,  Lewis  John 
Walker,  on  the  19th  of  April,  1873. 

Previoas  to  the  service  of  the  said  order  on  the  defendant,  the 
fact  of  such  order  having  been  made  was  brought  to  the  notice 
of  the  defendant,  who  by  his  counsel  appUed  to  the  com- 
missioners as  a  person  afiected  by  the  said  order  as  by  the  said 
order  was  directed,  but  the  said  commissioners  refused  to  enter 
into  the  question  raised  by  the  defendant's  counsel  on  the  said 
application. 

The  defendant  Lewis  John  Walker  is  in  occupation  as  tenant 
of  a  certain  piece  of  land  within  the  said  forest  and  the  said 
manor  of  Theydon  Bois,  and  formerly  part  of  the  waste  land  of 
the  said  manor,  which  piece  of  land  formed  part  of  the  land 
referred  to  in  the  said  order  of  the  29th  Nov.  1872. 

The  said  piece  of  land  is  let  to  the  defendant  by  John  William 
Couchman,  who  purchased  the  feesimple  thereof,  together  with 
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Rm.       all  rights  in  or  over  the  same  from  Frederick  William  Straker 
^^^-  and  William  Martindale,  who  held   the  same  by   a  title  duly 

derived  from  a  grant  by  the  tnistees  of  the  Hall  Dare  Estates,  in 

1875.        which  estates  were  included  the  said  manor  of  Theydon  Bois, 

J.  T7~~  ^    they  the  said  trustees  hayinsr  ftt  that  time  all  the  rights  of  the 

far  Breach  of  l^^d  of  the  said  mauor. 

a  Statute.         The  Said  piece  of  land  was  inclosed,  and  surrounded  with  a 

wire  fence  previously  to  the  passing  of  the  Epping  Forest  Act, 

1871,  and  subsequently  to  the  year  1851. 

By  a  deed,  dated  the  17th  April,  1857,  the  Hon.  James 
Kenneth  Howard,  one  of  the  Commissioners  of  Her  Majesty's 
Woods,  Forests,  and  Land  Revenues,  duly  authorised  in  that 
behalf,  granted  and  released  all  the  rights  of  forest  of  the 
Queen^s  Majesty,  upon  and  over  certain  lands  and  heredita- 
ments, of  which  the  piece  of  land  in  the  occupation  of  the  defen- 
dant as  aforesaid  formed  a  part. 

The  prosecutor  Thomas  Sears,  and  other  persons,  inhabitants 
within  the  said  forest,  claim  a  right  of  pasturage  for  cattle  on  all 
waste  lands  within  the  said  forest. 

The  defendant  by  his  servants,  on  the  23rd  April,  1873,  in  the 
indictment  mentioned,  and  after  the  service  of  the  said  order  of 
the  commissioners  upon  the  defendant,  broke  the  soil  of  the  said 
piece  of  laud  in  the  occupation  of  the  defendant,  and  injured 
the  vert  and  herbage  thereon  growing,  aud  took  therefrom  cer- 
tain marl  aud  clay  for  the  purpose  of  carrying  on  the  defendant's 
business  of  a  brickmaker. 

It  is  agreed  that  the  indictment  and  plea  herein  shall  form  part 
of  this  case,  and  that  the  defendant  shall  be  at  liberty,  on  the 
argument  of  the  case,  to  take  all  objections  to  the  said  indict- 
ment, and  to  raise  all  questions  which  it  would  have  been  open 
to  him  to  take  or  raise  at  any  stage  of  the  trial  of  the  said  in- 
dictment; and  that  the  Epping  Forest  Acts,  1871,  1872,  and 
1873,  and  all  Acts  incorporated  therewith,  may  be  referred  to  for 
the  purposes  of  this  case,  and  that  the  Court  shall  be  at  liberty 
to  draw  any  inferences  or  find  any  facts  which  in  the  opinion  of 
the  court  a  jury  ought  to  have  drawn  or  found. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
defendant  can  be  convicted  of  a  misdemeanor  upon  the  said 
indictment  7  If  the  Court  shall  be  of  opinion  that  the  defendant 
can  be  so  convicted,  the  verdict  of  guilty  is  to  stand ;  but  if  the 
Court  shall  be  of  a  contrary  opinion,  then  the  verdict  of  guilty 
is  to  be  set  aside,  and  a  verdict  of  acquittal  entered  for  the  de- 
fendant. 

The  following  was  the  indictment : 

The  jaron  of  oar  lady  the  Qaeen  upon  their  oath  present  that  heretofore  and  be- 
fore the  commission  of  the  ofiFence  hereafter  in  this  count  mentioned,  by  a  certain  Act 
of  Parliament  made  and  passed  in  34  &  85  Vict.,  intitnled  **  An  Act  to  amend  the  Act 
12  &  18  Vict  e.  81,  and  to  extend  the  provisions  of  that  Act,  and  The  Metropolitan 
Commons  Act,  1866,  so  far  as  regards  that  part  of  Waltham  Forest  known  as  Epping 
Forest  (to  wit,  The  £pping  Forest  Act,  1871),*'  certain  persons,  to  wit,  Charles  Wood, 
barrister-at-law,  chairman,  John  Watlington  Perry  Watlington,  eeqairOi  Henry  Fdrd 
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Barolay,  eaqtiire,  and  John  Looke,  esquire,  Were  coDstitnted  and  appointed  commis-  g^ 

sioners  under  the  said  Act  of  Parliament,  and  that  by  a  further  Act  of  Parliament  y^  ' 

made  and  passed  in  85  &  36  Vict.,  intitutled  *^  An  Act  to  enlarge  the  powers  of  the      Walker. 

Epping  Forest  Commissioners,  and  for  other  purposes  "  (to  wit,  the  Epping  Forest  ' 

Amendment  Act,  1872),  it  was  proyided  that  the  said  commissioners  might  from  time  1375 

to  time  make  orders  prohibiting  until  the  expiration  of  the  session  of  Parliament  ! 

next  after  the  said  commissioners  should  have  made  their  final  report  under  the  said      Indictment 
Epping  Forest  Act,  1871,  and  no  longer,  any  inclosures  of  land  within  the  said  forest    t^  Breach  of 
not  inclosed  before  the  passing  of  the  Epping  Forest  Act,  1871,  and  for  the  preyention      ^  Statute 
of  any  waste,  injury,  or  destruction  of  vert,  herbage,  trees,  shrubs,  or  other  growing 
things  in  or  upon  any  land  within  the  said  forest  subject  in  their  judgment  to  any 
forestal  or  common  rights,  and  that  thereupon,  heretofore,  and  during  the  continTianee 
of  the  powers  by  the  said  Acts  conferred,  the  said  commissioners,  acting  upder  the 
powers  of  the  said  Act  of  Parliament,  and  in  pursuance  of  the  proyisions  thereof,  did, 
upon  the  29th  Nov.  1872,  duly  make  an  order  in  the  words  and  figures  following : 

"  The  Epping  Forest  Act,  1871. 
"  The  Eppmg  Forest  Amendment  Act,  1872. 

^ "  We,  the  Epping  Forest  Oommissioners,  do,  in  pursuance  of  the  authority  to  us 
given  by  the  Epping  Forest  Amendment  Act,  hereby  order,  until  the  expiration  of  the 
Session  of  Parliament  next  after  we  shall  have  made  onr  final  report  under  the  Epping 
Forest  Act  1871,  or  until  further  order,  that  all  persons  whosoever  be,  and  they  are 
hereby  prohibited  from  committing  any  waste,  injury,  or  destruction  of  or  to  the^vei-t, 
herbage,  trees^  shrubs,  or  other  growing  things  in  or  upon  the  waste  lands  of  Epping 
Forest  aforesaid,  within  the  manor  of  Theydon  Bois,  in  the  county  of  EiSsex,  including 
inclosures  of  waste  lands  within  the  said  manor,  and  within  twenty  years  next  pre- 
ceding and  since  the  21st  Aug.  1871,  and  all  which  lands  are  distinguished  upon  the 
plan  hereto  annexed  by  the  colour  green,  and  all  persons  affected  by  this  order  are  to 
be  at  liberty  to  apply  to  us  as  there  may  be  occasion. 

Given  under  our  seal,  and  the  hands  of  the  undersigned  Epping  Forest  Oommis  ■ 
sioners,  this  29th  of  November,  1872. 

(Signed)  "  Chables  Wood,  Chairman, 

"John  Lockb, 

«*  J.  W.  PeBBT  WATLmOTON, 

"Hbnbt  Ford  Barclay.*' 

[Seal  of  the  Epping  Foreetl 
CommiBBloners.  J 
And  did  thereby  attach  a  certain  plan,  and  did  authenticate  the  said  order  by  the  sig- 
nature of  the  said  commissioners,  and  that  the  said  order  was  duly  published  by  the 
direction  of  the  said  commissioners  in  the  London  Gazette  of  the  6th  Dec.  1827,  and 
that  the  said  order  still  remains  in  full  force  and  effect.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present  that  after  the  making  and  publishing  of 
the  said  order  (to  wit,  on  the  19th  of  April,  1878),  notice  of  the  aforesaid  order  was  duly 
granted  to  Lewis  John  Walker,  and  that  he  the  said  Lewis  John  Walker  was  duly 
made  acquainted  with  the  contents  thereof,  and  that  the  original  order  under  the 
hands  of  the  said  commissioners  was  then  produced  to  the  said  Lewis  John  Walker, 
and  a  copy  of  the  same  delivered  to  him.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Lewis  John  Walker,  well  knowing  the 
premises  but  not  regarding  the  said  order,  did  upon  the  23rd  of  April,  1878,  at  the 
parish  of  Theydon  Bois,  in  the  county  of  Essex,  unlawfully,  wilfully,  and  con- 
temptuously break  and  turn  up,  and  caused  to  be  broken,  dug,  and  turned 
up,  the  surface  and  the  soil  of  a  certain  portion  of  the  waste  lands  of  the 
Royal  Forest  of  Waltham,  otherwise  Epping  Forest,  within  the  manor  of  They- 
don Bois,  being  a  portion  of  the  lands  included  in  and  referred  to  by  the  order 
aforesaid,  being  an  indosure  of  such  waste  land  made  within  twenty  years  next 
preceding  the  2lst  Aug.  1871 ;  and  did  thereby  then  and  there  commit  waste,*  in- 
jury, and  destruction  of  and  to  the  vert,  herbage,  trees,  shrubs,  and  other  things 
growing  in  and  upon  the  said  land,  contrary  to  the  directions  of  the  said  order  and  in 
manifest  breach  and  contempt  of  the  same,  to  the  evil  and  pernicious  example  of  other 
of  Her  Majesty's  subjects,  against  the  form  of  the  statute  in  such  case  maidb  and  pro- 
vided, and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  heretofore  and  be- 
fore the  commission  of  the  offence  hereinafter  in  this  count  mentioned,  the  Epping 
Forest  Commissioners  constituted  under  the  Epping  Forest  Act,  1871,  and  by  the 
said  Act  and  the  Epping  Forest  Amendment  Act,  1872,  being  thereto  duly  em- 
powered, did  make  an  order  prohibiting  all  persons  from  committtng  any  waste, 
injury,  or  disturbance  of  or  to  the  vert,  herbage,  trees,  shrubs,  or  other  growing 
things  in  and  upon  the  waste  lands  of  Epping  Forest^  within  the  manor  of  Theydon 
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Sag.         Bois,  in  the  oonnty  of  Eaeex,  which  said  order  was  anthentioated  undar  the  haada  of 

i;.  '         two  of  the  said  commiaBionen,  and  was  puUished  in  the  London  GasetU  of  the  6th 

WiLKSB.      ^^'  ^^72 ;  and  that  after  the  making  and  publishing  of  the  said  order  (to  wit,  upon 

the  28rd  April,  1878)  Lewis  John  Walker,  well  knowing  the  ppsmisea,  did,  in  con- 

1876.         tempt   of  the   said   order,    at  the  parish  of  •  Theydon  Bois,    in    the   connty   of 

'         Essex,    onlawfoUy,  wilfully,   and   contemptuously    break  and  dig,  and  turn  up^ 

Indictment  '^^  cause  to  be  broken,  dug,  and  turned  up,  the  soil  and  the  suxlace  of  a  certain 
for  Brtach  of  portion  of  the  waste  lands  of  the  Forest  of  Waltham,  otherwise  Epping  Forest, 
a  SttUute,  within  the  manor  of  Theydon  Bois,  being  a  portion  of  the  lands  included  in  the  order 
aforesaid,  and  did  thereby  then  and  there  commit  waste,  injury,  and  destruction  of 
and  to  thb  yert,  herbage,  trees,  shrubs,  and  other  things  growing  in  and  upon  the  said 
lands  contrary  to  the  direction  of  the  said  order,  and  in  manifest  breach  and  contempt 
thereof,  to  the  evil  and  pernicious  example  of  Her  Majesty's  subjects,  and  against  the 
form  of  the  statutes  in  such  case  made  and  proyided,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity. 

The  following  were  the  objections  raised  by  the  defendant's 
points  of  argument : — First,  that  the  disobedience  to  the  order  set 
out  in  the  indictment  was  not  criminal,  and  the  indictment  shows 
no  offence ;  secondly,  it  does  not  appear  either  in  the  indictment 
or  the  case  that  the  acts  complained  of  were  done  while  the  Com- 
missioners' order  was  in  force ;  they  may  have  made  their  final  re- 
port, and  the  then  next  session  of  Parliament  have  ended  before 
the  defendant  did  the  acts  charged ;  thirdly,  the  indictment  is  bad 
for  not  showing  that  the  defendant  knew  that  the  lands  were 
waste  lands,  or  that  he  knew  that  it  was  land  included  or  referred 
to  in  the  order ;  fourthly,  that  sect.  5  of  35  (&  36  Vict.  c.  95,  does 
not  extend  to  prohibit  waste  to  lands  inclosed  before  the  passing 
of  the  Epping  Forest  Act,  1871 ;  fifthly,  that  the  Commissioners 
have  no  power  over  the  defendant's  land^  inasmuch  as  it  does  not 
appear  that  they  ever  ascertained  the  boundaries  of  Epping 
Forest;  and  by  sect.  17  of  34  &  35  Vict.  c.  93," they  had  only 
jurisdiction  over  lands  situate  within  the  boundaries  of  Epping 
Forest  ascertained  by  them ;  sixthly,  that  the  Commissioners  had 
no  power  over  the  defendant's  land,  inasmuch  as  it  had  been  law- 
fully inclosed,  and  the  Crown  was  not  entitled  to  exercise  any 
forestal  rights  over  it.  It  was  inclosed  by  the  lawful  owners. 
The  Crown  had  released  its  forestal  rights,  and  although  it  is 
stated  that  persons  claimed  rights  of  common,  it  is  not  alleged 
that  their  claim  was  well  founded,  or  that  such  claim  existed  at 
the  date  of  the  order,  or  that  their  rights  were  prejudiced; 
seventhly,  that  the  Crown  having  released  its  forestal  rights,  the 
defendant's  land  was  not  at  the  time  of  34  &  36  Vict.  c.  98, 
within  the  boundary  of  Epping  Forest ;  eighthly,  the  Commis- 
sioners' order  was  invalid,  inasmuch  as  they  exercised  no  judgment 
as  to  whether  the  defendant's  land  was  subject  to  any  forestal  or 
common  rights ;  ninthly,  the  Commissioners  ought  to  have  pro- 
ceeded judicially  against  the  defendant  before  making  an  order 
affecting  his  land,  and  to  summons  him  and  hear  him,  or  give  him 
an  opportunity  of  being  heard,  and  they  wholly  failed  in  this ;  and, 
tenthly,  that  the  commissioners  had  no  power  to  make  a  general 
order. 

Edward  Clarke  argued  for  the  prosecution. — This  order  of  Com- 
missioners appointed  by  Act  of  Parliament  is  analogous  to  the 
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orders  of  the  King  in  council^  authorised  by  statute ;  the  dis-         ^n. 
obedience  of  such  an  order  was  held  to  be  an  indictable  ofiEence^     Wauub 

and  punishable  as  a  misdemeanor  at  common  law  in  Rex  v.  Ea/rru        

(4  T.  Rep.  202).     So,  with  respect  to  a  towing-path  on  the  bank        ^^75. 
of  the  Thames,  authorised  by  statutes  to  be  made  by  the  Mayor    /,^aictmeni 
and  Commonalty  of  London,  it  was  held  in  Bex  v.  Smith  and  others  for  Breach  «/ 
(2  Doug.  441),  that  it  is  an  offence  at  common  law  to  obstruct     «  Statute, 
the  execution  of  powers  granted  by  statute,  and  an  indictment  for 
such  offence  need  not  and  ought  not  to  conclude  contra  forxMxm 
stattUi.    Also,  upon  an  indictment  charging  a  defendant  with  un- 
lawfully acting  as  an  attorney,  it  was  said  by  LordDenman,  C.J., 
"  I  am  of  opinion  that,  wherever  a  person  does  an  act  which  a 
statute,  on  public  grounds,  has  prohibited  generally,  he  is  liable 
to  an  indictment.     I  quite  agree  that  where  in  the  clause  contain- 
ing the  prohibition  a  particular  mode  of  enforcing  the  prohibition 
is  prescribed,  and  the  offence  is  new,  that  mode  omy   can  be 
pursued.     The  case  is  then  as  if  the  statute  had  simply  declared 
that  the  party  doing  the  act  was  liable  to  the  particular  punish- 
ment ;  but  where  there  is  a  distinct  absolute  prohibition,  the  act 
is  indictable.^^ 

Noel  Paterson,  for  the  defence. — The  grounds  upon  which  an 
indictment  will  lie  are  stated  in  Hawkinses  Pleas  of  the  Crown 
(book  2,  c.  25,  s.  4),  besides  crimes :  ^^  Also,  it  seems  to  be  a  good 
general  ground,  that  wherever  a  statute  prohibits  a  matter  of 
public  grievance  to  the  liberties  and  security  of  a  subject,  or  com- 
mands a  matter  of  public  convenience,  as  the  repairing  of  the 
common  streets  of  a  town,  an  offender  against  such  statute  is 
punishable,  not  only  at  the  suit  of  the  party  aggrieved,  but  also 
by  way  of  indictment  for  his  contempt  of  the  statute,  unless  such 
method  of  proceeding  do  manifestly  appear  to  be  excluded  by  it." 
It  cannot  be  said  that  the  offence  here  charged  is  included  under 
either  of  these  heads ;  it  is  much  more  nearly  within  the  subse- 
quent exception :  "  Also,  if  a  statute  extend  only  to  private  per- 
sons, or  if  it  extend  to  all  persons  in  general,  but  chiefly  concern 
disputes  of  a  private  nature,  as  those  relating  to  distresses  made 
by  lords  on  their  tenants,  it  is  said  that  offences  against  such 
statute  will  hardly  bear  an  indictment."  In  illustration,  William 
WHloughby^s  case  is  cited  from  Cro.  Eliz.  90,  where  the  indict- 
ment was  for  inclosing  common  land,  and  exception  was  taken 
"  because  it  concemeth  only  the  interest  of  particular  persons, 
and  was  no  common  nuisance  to  the  Queen^s  people ;  and  it  con- 
cerning a  private  commodity  of  certain  persons,  and  not  of  the 
Queen,  the  parties  grieved  are  to  have  their  action  upon  the  case." 
So  BexY.  Robinson  {2  Burr.  799) ;  Crouther's  case  (Cro.  Eliz.  634). 
Further,  this  is  not  the  kind  of  order  contemplated  by  the  5th 
section  of  the  Act  of  1872  ;  first,  it  is  not  a  final  order ;  liberty  to 
appeal  is  given  to  persons  affected,  yet  the  commissioners  refased 
to  enter  mto  the  question  raised  apon  appeal  by  defendant's 
counsel ;  secondly,  the  object  of  the  section  is  to  protect  prelimi- 
narily the  final  provisions  to  be  carried  out  under  the  commis- 
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Rm.        sioners'  recommendations.     This  is  too  general  an  order ;  it  ought 
^  ^-  to  have  contained  the  final  determination  of  the  commissioners 

concerning  each  claim  of  title  concerned.     It  does  not  even  pro- 

1875.       fess  to  apply  to  any  particular  common  or  forestal  rights  as  re- 
I  £^        quired  by  the  Act.     The  burden  is  upon  the  prosecution  to  show 
for  Breach  of  "lat  the  powors  of  the  commissioners  have  been  strictly  pursued. 
a  Statute.        LusH,  J. — We  need  not  hear  Mr.  Clarke  in  reply.     The  indict- 
ment seems  to  be  perfectly  good. 
QuAiN,  J. — I  am  of  the  same  opinion. 

Judgment  for  proseaiUion. 

Attorneys  for  prosecution^  Home  and  Hunter. 
Attorneys  for  defence,  Dingwall  and  Wall. 


CENTRAL  CRIMINAL  COURT. 

August  19,  1875. 

(Before  Mr.  Justice  Brett.) 

Reg.  V.  AuousTE  John  and  Emiline  John,  (a) 

Sect.  48  of  24  ^  25  Viet.  c.  96 — Valuable  aecv/rity — coercion  of 

husband. 

The  defendants,  husba/ad  a/nd  wife,  were  indicted  for  having  by 
threats  of  violence  and  restraint  ind/uced  the  prosecutor  to  write 
and  affix  his  name  to  the  following  document :  "  London,  July 
19th,  1875.  I  h^eby  agree  to  pay  you  lOOZ.  sterling  on  the 
27th  inst.,  to  prevent  any  action  against  me.^* 

Held,  that  this  document  was  not  a  promissory  note,  but  was  an 
agreement  to  pay  money  for  a  valid  consideration  which  could 
be  sued  upon,  atid  was  therefore  a  valuable  secwrity. 

To  constitute  a  valuable  security  unthin  the  meaning  of  the  statute 
an  instrument  need  not  be  negotiable,  A  wife  who  taJces  an 
independent  part  in  the  commission  of  a  crime  when  her  husband 
is  not  present  is  not  protected  by  her  coverture. 

AUGUSTE   JOHN,  and  Emihne  John  (with  another  person 
not  in  custody),  were  charged  with  the  offences  alleged  in 
the  following  indictment,  which  had  been  preferred  against  them. 

Central  Criminal  Court,     |  The  jurors  for  our  lady  the  Queen, 

to  wit.  )       upon   their   oath    present,   that 

Auguste  John,  Emiline  John,  otberwise   called  and  known  as 

(a)  Reported  by  Edwabd  T.  E.  Bbslet,  Esq.,  Barrister-aULaw. 
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Emilia  Von  Hagen^  and  Frederick  Holzhauer,  heretofore  to  wit,        Baa* 
on  the  19th  day  of  July,  a.d.  1875,  within  the  jurisdiction  of  the       j^^ 
Central  Criminal  Court,  with  intent  to  defraud  one  Siegmund        ' — 1 
Diespeker,  did  by  certain  unlawful  threats  of  violence  to  the        1876. 
person  of  the  said  Siegmund  Diespeker,  compel  the  said  Siegmund  ^^^^  „„^ 
Diespeker  to  write  and  affix  his  name  upon  and  to  a  certain  wife^VaJu- 
paper  in  order  that  the  same  miffht  be  afterwards  used  and  deiftlt  «2£  9ecurity^ 
lih  as  a  valuable  security,  to  ^t,  as  a  promissorr  note  against  ^Ji;\Xt 
the  form   of  the   statute    in  such   case    made    and    provided, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity. 

Second  Ooimt — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Auguste  John, 
Emiline  John,  otherwise  Emilia  Von  Hagen,  and  Frederick 
Holzhauer,  heretofore  to  wit,  on  the  19th  day  of  July,  a.d, 
1875,  within  the  jurisdiction  of  the  Central  Criminal  Court, 
with  intent  to  defraud  the  said  Siegmund  Diespeker,  feloniously 
did  by  certain  unlawful  threats  of  violence  to  the  person  of  the 
said  Siegmund  Diespeker,  induce  the  said  Siegmund  Diespeker 
to  write  and  affix  his  name  upon  and  to  a  certain  paper  in  order 
that  the  same  might  afterwards  be  used  and  dealt  with  as  a 
valuable  security,  that  is  to  say  a  promissory  note  for  the 
payment  of  lOOZ.  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity. 

Third  Count. — ^And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Auguste  John, 
Emiline  John,  otherwise  Emilia  Von  Hagen,  and  Frederick 
Holzhauer,  heretofore  to  wit,  on  the  19th  day  of  July,  a.d.  1875, 
within  the  jurisdiction  of  the  Central  Criminal  Court,  with 
intent  to  injure  Siegmund  Diespeker,  feloniously  did  by  certaiu 
unlawful  threats  of  violence  to  the  person  of  the  said  Siegmund 
Diespeker,  induce  the  said  Siegmund  Diespeker  to  write  his  name 
upon  and  to  a  certain  paper  in  order  that  the  same  might  after- 
wards be  made,  converted  into,  and  used  and  dealt  with  as  a 
valuable  security,  to  wit,  a  promissory  note,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  lady  the  Queen,  her  crown  and  dignity. 

Fourth  count — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  Auguste  John,  Emiline 
John,  otherwise  Emilia  Von  Hagen,  and  Frederick  Holtzhauer, 
heretofore,  to  wit,  on  the  19th  day  of  July,  a.d.  1875,  within  the  juris- 
diction of  the  Central  Criminal  Court,  with  intent  to  injure  the 
said  Siegmund  Diespeker,  feloniously  did,  by  certain  unlawful 
threats  of  violence  to  the  person  of  the  said  Siegmund  Diespeker, 
induce  the  said  Siegmund  Diespeker  to  write  and  affix  his  name 
upon  and  to  a  certain  paper,  in  order  that  the  same  might  be 
afterwards  used  and  dealt  with  as  a  valuable  security  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 
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Ha*.  Fifth  count. — And  the  jurors  aforesaid^  upon  their  oath  afore- 

j  ^'  said,  do  further  present  that  the  said  Auguste  John,  Emiline  John, 

*        otherwise  Emiha  Von  Hagen,  and  Frederick  Holzhauer,  here- 

1875.        tofore,  to  wit,  on  the  1 9th  day  of  July,  a.d.  1875,  within  the 
M^tJband      d  'w^^^^'^^  of  the  Central  Criminal  Court,  with  intent  to  defraud 
wift^Vah'   one  Siegmund  Diespeker,  feloniously  did,  by  a  certain  unlawful 
abU  security^  restraint  of  the  person  of  the  said  Siegmund  Diespeker,  induce 
^  %i^9  48 '"  *^®  ^^  Siegmund  Diespeker  to  write  and  aflSx  his  name  upon 
^    '  *     '    and  to  a  certain  paper,  in  order  that  the  same  might  afterwards 
be  made  and  converted  into  a  valuable  security,  to  wit,  a  pro- 
missory note,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  dignity. 

8i»ih  cov/nt.^AnA  the  jurors  aforesaid,  upon  their  oaih  afore- 
said, do  further  present  that  the  said  Auguste  John,  Emiline 
John,  otherwise  Emilia  Yon  Hagen,  and  Frederick  Holzhauer, 
heretofore,  to  wit,  on  the  19th  day  of  July,  a.d.  1875,  within  the 
jurisdiction  of  the  Central  Criminal  Court,  ^th  intent  to  defraud 
Siegmund  Diespeker,  feloniously  did,  by  an  unlawful  restraint  of 
the  person  of  him,  the  said  Siegmund  Diespeker,  compel  the  said 
Siegmund  Diespeker  to  write  his  name  upon  and  to  a  certain 
paper,  in  order  that  the  same  might  afterwards  be  made  and 
converted  into  a  valuable  security,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity. 

Seventh  count. — ^And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Auguste  John,  Emiline 
John,  otherwise  Emilia  Yon  Hagen,  and  Frederick  Holzhauer, 
heretofore,  to  wit,  on  the  19th  day  of  July,  a.d.  1875,  within  the 
jurisdiction  of  the  Central  Criminal  Court,  with  intent  to  injure 
one  Siegmund  Diespeker,  feloniously  did,  by  an  unlawful  restndnt 
of  the  person  of  the  said  Siegmund  Diespeker,  induce  the  said 
Siegmund  Diespeker  to  write  his  name  upon  and  to  a  certain 
paper,  in  order  that  the  same  might  afterwards  be  made  and 
converted  into  a  valuable  security,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity. 

Eighth  covm,t. — ^And  the  jurors,  aforesaid,  upon  their  oath, 
aforesaid,  do  further  present  that  the  said  Auguste  John,  Emiline 
John,  otherwise  Emilia  Yon  Hagen,  and  Frederick  Holzhauer, 
heretofore,  to  wit,  on  the  19th  day  of  July,  a.d.  1875,  within  the 
jurisdiction  of  the  Central  Criminal  Court,  with  intent  to  injure 
one  Siegmund  Diespeker,  feloniously  did,  by  an  unlawful  restraint 
of  the  person  of  the  said  Siegmund  Diespeker,  compel  the  said 
Siegmund  Diespeker  to  write  his  name  upon  and  to  a  certain 
paper  in  order  that  the  same  might  afterwards  be  used  and  dealt 
with  as  a  valuable  security,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity. 
Ninth  coun^.|r-And  the  jurors  aforesaid,  upon  their  oath  afore- 
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said^  do  farther  present  that  the  said  Aagaste  John^  Emiline  John,        Rw. 
otherwise  Emilia  Von  Hagen^  and  Frederick  Holzhaaer^  here-        j^^ 

tofore,  to  witj  on  the  19th  day  of  July,  a.d.  1875,  within  the        .* 

jurisdiction  of  the  Central  Criminal  Court,  with  intent  to  defraud        1876. 
one  Siegmund  Diespeker,  feloniously  did,  by  an  unlawful  restraint  Suiband  and 
of  the  person  of  the  said  Siegmund  Diespeker  induce  the  said  wifi-^Vabt^ 
Siegmund  Diespeker  to  make  a  certain  valuable  security,  to  wit,  obk  »€eu,rit^ 
a  promissory  note  for  the  payment  of  lOOZ.,  against  the  form  of  ^\X^^^' 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  lady  the  Queen,  her  crown  and  dignity. 

Tenth  count. — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Auguste  John,  Emiline 
John,  otherwise  Emilia  Von  Hagen,  and  Frederick  Holzhauer, 
heretofore,  to  wit,  on  the  19th  day  of  July,  1875,  within  the 
jurisdiction  of  the  Central  Criminal  Court,  with  intent  to  defraud 
one  Siegmund  Diespeker,  feloniously  did,  by  certain  unlawful 
threats  of  violence  to  the  person  of  the  said  Siegmund  Diespeker, 
compel  the  said  Siegmund  Diespeker  to  make  and  execute  a 
certain  valuable  security,  to  wit,  a  promissory  note  for  the  pay- 
ment of  1002.,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity. 

Eleventh  coimt. — ^And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Auguste  John,  Emiline 
John,  otherwise  Emilia  Von  Hagen,  and  Frederick  Holzhauer, 
heretofore,  to  wit,  on  the  19th  day  of  July,  a.d.  1875,  within  the 
jurisdiction  of  the  Central  Criminal  Court,  with  intent  to  injure 
one  Siegmund  Diespeker,  feloniously  did,  by  certain  unlawful 
threats  of  restraint  of  the  person  of  the  said  Siegmund  Diespeker, 
induce  the  said  Siegmund  Diespeker,  to  make  a  certain  valuable 
security,  to  wit,  a  promissory  note  for  the  payment  of  £100, 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity, 
and  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

Besley  for  the  prosecution. 

F.  WilUams  for  the  defence  of  Emiline  John. 

The  evidence  of  Siegmund  Diespeker,  the  prosecutor,  was  to 
the  following  effect : 

"  I  am  president  of  the  German  Belief  Society,  and  have  an 
office  at  2,  Pancras-lane,  Cheapside.  On  Friday,  the  16th  of  July, 
Emiline  John,  who  was  a  perfect  stranger  to  me,  came  to  my 
office  and  said  she  had  been  sent  to  me  by  Mr.  Dietmar,  who  had 
assisted  her,  that  she  had  a  passage  to  Hamburgh  paid  by  the 
Society  of  Foreigners  in  Distress,  in  London  Wall ;  that  she  and 
her  husband  were  to  start  the  next  day  (Saturday),  but  being 
destitute  and  having  some  things  in  pledge,  she  wanted  to  take 
them  out,  and  for  that  purpose  she  asked  me  if  I  could  do 
anything  for  her  from  our  society.  I  told  her  that  our  meeting^ 
were  once  a-week,  on  the  Thursday,  and  I  gave  her  lOs.  of  my 
own.     I  also  gave  her  an  address  of  another  German  gentleman. 
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^^M.        She  gave  her  husband's  and  her  own   name  as  Gnstaye   and 
jQ^        BmiKne  Arnold.     On  Monday,  the  19th  of  July,  she  called  again. 

.'        I  expressed  my  surprise  to  see  her,  as  I  expected  she  would  be 

1875.        on  her  road  to  Hamburgh.     She  replied  that  she  had  come  from 

Buaband  ant 01^0 o^ the  parties  connected  with  the  Society  to  assist  Foreigners 

wife—Valu-  in  Distress,  and  that  she  had  arranged  to  postpone  her  passage 

oMs  securUif'-  to  the  Wednesday  following.   I  asked  her  for  what  purpose.    She 

^\Ke^8  4S  ^^  *^**  ®^®  ^^  *  ^®^  tlungs  yet  to  settle  before  starting ;  and 
having  a  few  things  she  was  most  desirous  of  having  with  her 
still  in  pawn,  she  wanted  to  get  some  additional  money  to 
take  them  out.  She  asked  me  if  I  could  give  her  any  further 
itames.  I  told  her  I  could  not  annoy  my  friends  in  that  way. 
She  then  said  that  she  had  a  very  nice  dog,  for  whose  passage  to 
Hamburgh  she  could  not  pay,  and  if  I  liked  to  accept  it  she 
would  give  it  me.  I  said  that  under  the  circumstances  I  could 
not  accept  a  present  of  that  description,  but  that  if  it  was  worth 
anything  I  would  purchase  it  from  her,  and  I  desired  her  to  bring 
it  to  the  City.  She  said  she  could  not  well  do  that,  but  if  I 
could  oblige  her  by  calling  upon  her  at  her  address,  40,  Blooms- 
bury-street,  I  could  see  and  take  it  away  with  me.  I  told  her 
that  I  should  be  on  my  way  home  very  likely  between  six  and 
seven  o'clock,  and  that  I  would  call  there,  and  on  my  way  from 
the  City  that  evening  I  did  so.  When  I  knocked,  she  opened 
the  door  and  desired  me  to  walk  upstairs.  I  did  so,  and  she 
followed  me.  We  entered  the  first  floor  front  room,  and  she  shut 
the  door.  My  hat  and  the  coat  which  I  had  been  carrying  on 
my  arm  I  placed  on  a  side  table  when  I  entered.  There  were 
about  half  a  dozen  dogs  in  the  room,  and,  on  my  expressing  my 
surprise  at  seeing  so  many,  she  said  they  belonged  to  a  friend  of 
her  husband.  She  pointed  out  a  black  dog,  and  said  that  was  the 
one  she  wanted  me  to  have.  I  said  it  would  not  suit  me.  I  was 
about  leaving  the  room,  having  been  there  for  about  five  or  six 
minutes,  when  the  door  opened,  and  Auguste  John  and  another  man, 
not  in  custody,  came  in.  Auguste  John  locked  the  door  at  once, 
and  put  the  key  in  his  pocket.  He  then  said  to  Emeline  John, 
'  Have  I  caught  you  at  last  ? '  She  did  not  say  anything,  but  sat 
down  and  put  her  hands  before  her  face.  He  then  took  my  coat 
and  hat  and  put  them  in  a  box  which  was  under  the  table, 
and  locked  it,  putting  the  key  in  his  pocket.  He  then  said, 
'  What  business  have  you  got  here  with  my  wife  ? '  I  said,  '  I 
am  here  at  the  invitation  of  your  wife,  about  looking  at  a  dog.' 
He  said,  '  That  is  all  nonsense.  You  have  been  seducing  my 
wife,  and  you  will  have  to  pay  for  it ;  I  have  got  a  witness  here.' 

send 
have 
^  tan  to 

enter  the  house.'  I  then  applied  to  Emiline  John  to  say  for 
what  purpose  I  had  entered  the  room,  and  that  I  was  perfectly 
innocent ;  but  she  made  no  reply.  I  then  said  to  him,  '  What 
is  it  you  want  of  me  ? '     He  said,  '  I  must  have  money.'     I  said. 
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'  If  that's  your  object^  I  Iiave  only  got  a  few  pounds  in  my  pocket/        Rxa, 
He  said,  '  We  know  you.     You  are  the  President  of  the  German  *• 

Society,  and  you  must  give  us  a  written  acknowledgment  to  pay        .' 

500Z/     I  told  him  that  that  was  a  ridiculous  demand,  and  he        1875. 
replied,  ^  You  will  not  come  out  of  this  place  alive  if  you  do  „  /^ 
not  comply  with  my  request.'     The   other  man  said,  'You  had  ^fi^Vah- 
better  comply  with  what  he   wants,  or  else  you  will  have  to  able  seatritv-^ 
bear  the  consequences.'     I  observed  it   was   ridiculous   to  ask  ^  ^|^  ^^ 
such  a  sum,  and  he  said,  'I  must  have  it  for  lOOZ.'     The  man    ^     » '•     • 
not  in  custody  then  asked  me  to  sit  down  and  write  it   out, 
and  he  put  a  paper  before  me,  standing  behind  me  and  dictating 
while  I  wrote.     The  first  paper   that  the   other  man  dictated 
to   me  was,  'I  acknowledge   being  found  alone  in  the  room 
with  Arnold's   wife.'      He  then   said  that  would  not   do,  and 
destroyed  it;  and  then  he  dictated  a  promissory  note  for  100{., 
which  I  wrote  at  his  dictation.     The  other  man  dictated  it  in 
English.     He  spoke   German,  but   he  dictated  this  writing  in 
English ;  he  gave  me  English  words  :  '  London,  July  19,  1875. 
I  hereby  agree  to  pay  you  lOOZ.  sterling  on  the  27th  inst.,  to 
prevent  any  action  against  me.'     That  was  what  was  dictated 
to  me  and  what  I  wrote,  and  I  signed  it.     There  was  no  stamp 
on  it  then.      The   other  man  then   said,  'We  must  have   the 
money  that  you  have  got  about  you.'     I  handed  him  the  2Z.,  at 
least  I  put  it  on  the  table.      Auguste  John  then   said,   'You 
iQ&y  g^  i  we  will  let  you  go.'     I  believe  the  man  not  in  custody 
dictated  something  to  Auguste  John,  and  put  this  penny  stamp 
on  the  paper  while  I  was  there ;  and  Auguste  John  wrote  on  it, 
'  Received  on  account,  2Z.,  London,  July  19th,  balance  98Z.  The  six- 
penny stamp  was  not  on  it  then;  it  is  dated  the  20th  July, 
the   day     aiter.      I  was   not   near   the    window   at  any   time 
during  this  interview;    I   was  about  the  middle  of  the  room. 
One  of  the  men   was  standing  behind  me,  and  one  in  front, 
and  Auguste   John  said,  '  If  you  dare  to  move  from  this  spot» 
you  do  it  at  your  peril,'  assuming  a  threatening  attitude.     The 
other  man  observed,  as  I  was  going,  '  You  must  consider  yourself 
a  very  lucky  man  to  get  so  easily  off,'  Auguste  John  remarking, 
'  You  had  better  keep  the  matter  quiet ;  we  won't  say  anything 
more  about  it,  and  you  won't  hear  anything  more  about  it.' 
He  then   unlocked  the  box  and  gave   me  my  coat   and   hat; 
unlocking  the  door  and   letting    me   go.      I  was  induced  to 
write  the  paper  because   I   was  in  great  fear.     After  leaving 
the  house  I  went  the  same  evening  to  the  police  station,  and 
made  a  complaint." 

The  other  evidence  which  was  adduced  at  the  trial  went  to 
show  that  the  above  representations  which  Emiline  John  made 
to  the  prosecutor  were  false,  and  that  she  had  attempted  to 
obtain  money  from  another  society  under  the  name  of  Amelia 
Yan  Hagan,  when  she  denied  knowing  any  persons  of  the  name 
of  Auguste  John  and  Emiline  John.      The  document  which  the 
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Rw.        prosecutor  had  been  induced  to  sign  was  foand  at  the  defendant's 

Jotk.       lodgings  when  they  were  taken  into  custody. 

— '  At  the  close  of  the  case  for  the  prosecution  it  was  contended 

1875.       by  the  counsel  for  the  defence  that  the  paper  which  the  pro- 

ffushemd  and  ^^^^^^  ^^  sigfued  was  not  a  promissory  note,  nor  was  it  any 

im/c-FoAi.   other  valuable  security.     In  support  of  this  contention  he  urged 

f(M8  •nvr^f—  that  the  paper  at  the  time  of   its  being    signed  was  not  a 

^Ita^-is!^  negotiable  instrument,  nor  did  the  subsequent  adhesion  of  a 

stamp  render  it  so.     Moreover  it  was  not  an  agreement  which 

could  be  the  subject  of  an  action,  inasmuch  as  no  consideration 

for  the  payment  of  the  lOOZ.  appeared  on  the  faccof  it. 

On  the  other  hand,  Besley,  on  behalf  of  the  prosecution,  sub- 
mitted that  the  section  under  which  the  defendants  were  inducted, 
was  framed  for  the  very  purpose  of  meeting  a  state  of  facts  like 
those  which  had  been  brought  to  light  in  the  case  then  being 
investigated,  which  was  similar  to  the  cases  of  Bex  v.  Phipoe 
(reported  in  2  Leach,  873),  iJeajv.  Edwards  (6  Oarrington  and 
Payne,  521),  and  Bex  v.  Hart  (6  Oarrington  and  Payne,  121). 
To  convict  a  person  under  it  it  could  not  be  necessary  that  the 
instrument  which  was  executed  under  the  compulsion  of  threats 
of  violence  or  restraint  should  be  negotiable,  inasmuch  as  an 
instrument  made  under  such  circumstances  could  never  be 
negotiable.  Assuming  for  the  purpose  of  argument  that  the  paper 
in  question  was  not  a  valuable  security,  at  any  rate  it  was  part 
of  one,  and  the  defendants  could  be  convicted  under  that  count 
of  the  indictment  which  charged  them  with  having  by  threats 
induced  the  prosecutor  to  sign  a  paper  in  order  that  the  same 
might  afterwards  be  converted  into  a  valuable  security.  The 
obtaining  the  sigpiature  to  a  blank  piece  of  paper,  if  done  with 
this  intent,  would  be  a  criminal  offence.  The  mere  fact  then  of 
the  instrument  not  being  perfect  would  not  prevent  the  operation 
of  the  section :  if  it  were  otherwise,  a  lawyer,  who  by  restraint 
or  threats  dictated  a  perfect  valuable  security  would  be  guilty, 
and  a  layman  whose  intention  was  the  same,  but  who  had  not 
the  requisite  knowledge,  would  be  not  guilty.  The  paper,  if  the 
word  *'  bearer'*  was  added  to  it,  would  be  a  perfect  promissory 
note,  but  without  any  alteration  at  all  it  was  a  warrant  for  the 
payment  of  money. 

B£BTT,  J. — I  am  clearly  of  opinion  that  this  is  neither  a 
promissory  note  nor  a  negotiable  instrument,  and  never  could 
be  made  one.  Therefore,  the  question  must  be  whether  such  an 
instrument  is  within  the  statute.  The  words  of  the  statute  are, 
"  a  valuable  security.*'  It  is  suggested  that  the  meaning  of  that 
is  a  negotiable  security ;  but,  when  we  look  at  the  interpretation 
clause,  it  is  obvious  that  it  is  much  larger  than  that,  because  it 
includes  many  things  which  are  clearly  not  negotiable.  If  that  be 
so,  the  question  is  whether  this  is  a  security,  and  whether  it  is 
valuable.  It  seems  to  me  that  on  the  face  of  it,  if  the  affair  were 
a  genuine  one,  it  is  an  agreement  to  pay  money ;  it  is  an  agree- 
ment to  pay  lOOZ.  in  consideration  of  the  person  to  whom  the 
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promise  is  giyen  undertaking  not  to  bring  an  action  against  the        Rw. 
person  by  whom  it  is  given.     It  is  a  document  which,  if  it  were       j^ 

genuine,  would  be  strong,  if  not  conclusive,  evidence  against  the        ' 

prosecutor  when  made  a  defendant,  that  for  a  good  consideration       1875. 
ne  had  agreed  to  pay  a  sum  of  money.    It  is  not  a  debenture.    If  ^^^^^     ^ 
it  were  no  consideration  need  appear  on  the  face  of  it.    Being  an  wij^^Vah'' 
agreement  only  it  is  necessary,  in  order  to  make  it  valuable,  that  «*&  tecwitf^ 
a  sufficient  consideration  should  appear  on  the  face  of  it,  and  I  am  ^  ^^^  ^^ 
of  opinion  that  there  is  a  sufficient  consideration  appearing  on  the 
face  of  it,  and  that  it  is  strong  evidence  of  a  bin^ng  agreement, 
upon  which,  if  the  affair  were  genuine,  the  prisoner  might  have 
sued  the  prosecutor.    It  seems  to  me  that  it  is  an  instrument 
upon  which,  if  genuine,  the  person  who  procured  it  might  recover 
the  amount  against  the  person  signing  it.     I  am,  therefore,  of 
opinion,  although  it  is  not  a  negotiable  instrument,  yet,  inasmuch 
as  it  would,  if  genuine,  be  evidence  of  a  binding  agreement,  it  is 
a  binding  agreement  between  the  parties,  and  such  a  valuable 
security  as  is  within  the  statute. 

Afterwards,  in  summing  up  the  facts  to  the  jury,  the  learned 
Judge,  with  reference  to  the  defence  which  had  been  set  up  on 
behalf  of  the  woman,  that  she  had  acted  under  the  coercion  of 
her  husband,  pointed  out  that  if  they  were  of  opinion  that  she 
took  an  independent  part  in  carrying  out  the  crime,  tbe  fact  of 
her  being  the  wife  would  not  absolve  her.  Anything  done  by  her 
in  the  presence  of  her  husband,  and  under  lus  control,  the  law 
would  excuse,  but  if  she  took  an  independent  part  in  the  matter 
when  he  was  not  there  she  would  be  answerable,  although  she 
was  his  wife. 

The  jury  found  both  the  defendants  guilty,  and  Auguste  John 
was  sentenced  to  eighteen  months,  and  Jblmiline  John  to  six 
months  imprisonment  with  hard  labour. 

There  was  a  second  indictment  against  the  wife,  Emiline  John, 
which  was  not  tried  in  consequence  of  her  being  convicted  of  the 
more  serious  crime.  The  indictment  was  based  on  the  same 
facts,  and  was  as  follows  :— 

Central  Criminal  Court,  )  The  jurors  for  our  lady  the  Queen 
to  wit.  )      upon  their  oath  present,  that  one 

Emiline  John,  contriving  and  intending  to  cheat  and  defraud,  on 
the  16th  day  of  July,  1875,  within  the  jurisdiction  of  the  Central 
Criminal  Court,  unlawfully,  knowinglv,  and  designedly,  did 
falsely  pretend  to  one  Siegmund  Diespeker,  that  the  name  of  her, 
the  said  Emiline  John,  was  Elise  Arnold,  and  that  her  husband's 
name  was  Gustavo  Arnold,  that  she  and  the  said  Ghistave  Arnold 
then  had  free  passages  to  Hamburgh,  for  both  herself  and  the 
said  Gustavo  Arnold,  on  board  a  certain  vessel,  which  would  start 
for  Hamburgh  on  the  following  day,  and  that  the  said  free  pas- 
sages had  been  given  to  her  by  a  society  called  the  Society  for 
the  Belief  of  Foreigners  in  D^tress,  having  offices  in  London 
Wall,  that  she  then  required  money  for  the  purpose  of  redeeming, 
at  once  and  prior  to  her  starting  on  her  saia  voyage  to  Ham- 
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Ra».        burgh,  some  wearing  apparel  of  hers  which  was  then  in  pawn^  by 
^'         means  of  which  false  pretences  the  said  Emiline  John  did  then 

;        and  there^  to  wit,  on  the  day  and  year  aforesaid,  and  within  the 

1875.       jarisdiction  aforesaid,  unlawfully  obtain  from  the  said  Siegmund 

_  r^      ,  Diespeker  certain  money,  to  wit,  the  sum  of  lOs.  of  him,  the  said 

wtfe—Vabi'    Siegmund  Diespeker,  with  intent  to  defraud.  Whereas  in  truth 

able  aecuriHf—  and  in  fact  the  name  of  the  said  Emiline  tfohn  was  not  Elise 

^*  *  ^^  48  "  ^^-^"^^l^^   ^O'  ^*s  her  husband^s    name   Gustavo    Arnold,   and 

*'*        '     ■    whereas  in  truth  and  in  fact  neither  she  nor  the  said  Gustaye 

Arnold  had  their  free  passages  to  Hamburgh  on  board  a  vessel 

which  was  about  to  start  for  Hamburgh  on  the  following  day, 

and  the  said  free  passages  had  not  been  given  to  her  by  the  said 

Society  for  the  Belief  of  Foreigners  in  Distress,  having  offices  in 

London  Wall,  And  whereas  in  truth  and  in  fact  she  did  not  then 

require  money  for  the  purpose  of  redeeming  at  once  and  prior  to 

her  starting  on  her  said  voyage  to  Hamburgh,  some  wearing 

apparel  which  she  then  had  in  pawn,  as  she,  the  said  Emiline  John, 

at  the  time  she  did  so  falsely  pretend,  as  aforesaid,  then  well  knew, 

against  the  form  of  the  statute  in  such  case  made  and  provided, 

and  against  the  peace    of  our  lady   the  Queen,  her  crown  and 

dignity. 

Second  cotmt, — ^And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  before  and  at  the  time  of 
the  committing  the  offence  hereinafter  in  this  second  count 
mentioned,  there  was  a  certain  benevolent  society,  called  the 
German  Society  of  Benevolence,  having  its  business  offices  at 
71,  Dean  Street,  Soho,  and  the  jurors  aforesaid^  upon  their  oath 
aforesaid,  do  say  that  the  said  Emeline  John,  devising  to  cheat 
and  defraud,  heretofore,  to  wit,  on  the  29th  day  of  October, 
A.D.  1874,  within  the  jurisdiction  of  the  Central  Criminal 
Court,  unlawfullv,  knowingly,  and  designedly,  did  falsely 
pretend  to  one  Gerard  Astermoor,  then  a  member  and  a  mis- 
sionary of  the  said  society,  that  the  name  of  her,  the  said  Emiline 
John,  was  Emilia  Yon  Hagen,  that  she  the  said  Emiline  John 
had  been  deserted  by  her  husband  four  weeks  prior  to  the  day 
and  year  aforesaid,  that  she  had  heard  and  seen  nothing  of 
him  since  the  day  and  year  aforesaid,  that  she  was  in  great  dis- 
tress and  required  money  to  enable  her  to  take  a  situation  as 
lady^s-maid,  that  one  Auguste  John  and  his  wife  had  before  then 
removed  from  No.  7,  Clipstone-street,  Soho,  where  they  had 
resided,  and  that  she  did  not  then  know  where  they  were  then 
living,  that  she  was  not  the  wife  of  the  said  Auguste  John,  and 
that  she  had  no  connection  whatever  with  the  said  Auguste  John, 
with  intent,  by  means  of  the  false  pretences  aforesaid,  unlaw- 
fully, knowingly,  and  designedly,  and  fraudulently,  to  obtain  from 
the  said  society  divers  of  the  moneys  of  the  said  society,  and  to 
cheat  and  defraud  them  of  the  same,  whereas  in  truth  and  in 
fact  the  name  of  the  said  Emiline  John  was  not  Emilia  Von 
Hagen,  and  whereas  in  truth  and  in  fact  she,  the  said  Emiline 
Jolm  had  not  been  deserted  by  her  husband  four  weeks  prior  to 
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the  said  day  and  year  aforesaid^  and  whereas  in  truth  and  in  fact        Rao. 
she  the  said  Emiline  John  had  seen  and  heard  of  her  said  husband       ^' 

since  the  day  and  year  aforesaid^  and  whereas  in  truth  and  in  fact        ^' 

she  the  said  Emiline  John  was  not  then  in  great  distress^  and  did        1875. 
not  require  money  to  enable  her  to  take  a  situation  as  lady's-maid,  _  riT  ^ 
and  whereas  in  truth  and  in  fact  the  said  Auguste  John  and  his  unfo^Vahu 
wife  had  not  removed  from  the  said  house.  No.  7,  Clipstone-street,  abk  security 
Soho,  where  they  had  resided,  but  were  still  living  there,  as  she,  ^  ^^^  ^• 
the  said  Emiline  John,  was  then  well  aware,  and  whereas,  in  truth  ' 

and  in  fact,  she  the  said  Emiline  John  was  then  the  wife  of  the 
said  Auguste  John,  and  whereas  in  truth  and  in  fact,  she,  the 
said  Emiline  John  had  some  connection  with  him,  the  said 
Auguste  John,  and  then  cohabited  with  him  as  the  said  Emiline 
John,  at  the  time  she  did  so  falsely  pretend  as  aforesaid,  then 
well  knew. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say 
that  the  said  Emiline  John,  on  the  day  and  year  aforesaid,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  unlaw- 
fully,  knovdngly,  and  designedly,  by  the  false  pretences  afore- 
said,  did  attempt  and  endeavour  fraudulently,  and  contrary  to  the 
statute  in  such  case  made,  to  obtain  from  the  said  society  their 
moneys,  to  wit,  three  pounds  in  money,  and  to  cheat  and  defraud 
them  of  the  same,  against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity. 


CHESTER  WINTER  ASSIZES- 

December  17,  1875. 

(Before  Baron  Amphlbtt.) 

Reg.  v.  Catherall.  (a) 

Indictment — Rwpe — 38  8f  39  Vict.  c.  94,  8.  3 — Assault — Evidence* 

Where  a  man  is  indicted  for  rape  %ipon  a  child- under  the  a^e  of 
twelve  years  under  the  provisions  of  the  statute  38  8f  39  Fief* 
c.  94,  s.  3,  he  cannot  upon  that  indictment  be  foujid  guilty  of 
an  assault,  indecent  or  otherwise.  Reg.  v.  Gutthrie  (39  L.  •/., 
M.  O4  95)  distinguished. 

JAMES  CATHERALL,  farm  labourer,  was  indicted  for  a  rape 
upon  a  little  girl  named  Mary   Wilson,   on   the    18th   of 

((/)  Reported  by  £.  Julyas  Dunn,  flsq*,  Barrister-at-Law. 
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November    last^    at    Blacon*oam-Crabwell,    in  ihe  coanty  of 
r,     ^'         Cheshire. 

FcurkmB  prosecuted. 

1875.  Swetenham  defended. 

«  "~^^  The  evidence  in  the  case  showed  that  the  prisoner  had 
^^ult.  enticed  the  little  girl  (who  was  on  the  day  in  question  proved  to 
be  just  eleven  years  old)  to  remain  in  the  house  with  him  after 
the  other  inmates  had  left  it  for  some  hours.  According  to  the 
prosecutrix's  evidence,  the  prisoner  had  then  committed  the  full 
offence  charged  against  him,  but  though  complaint  was  made  as 
soon  as  possible,  no  examination  of  the  girFs  clothes  was  held 
till  some  hours  after  the  offence.  The  medical  examination  also 
was  not  made  till  some  little  time  after  the  18th  November,  and 
was  perhaps  not  sufficiently  positive  in  its  •  character  as  to  the 
marks  of  evidence  on  the  little  girl.  The  prisoner  on  appre- 
hension is  reported  to  have  said  that  he  merely  "  mauled  "  the 
girl. 

Counsel  for  the  defence  in  addressing  the  jury  confessed  that 
he  could  not  hope  to  acquit  the  prisoner  entirely,  but  suggested 
that  the  evidence  given  for  the  prosecution  merely  showed  an  in- 
decent assault  only,  and  that  the  prisoner  might  be  convicted  of 
that  upon  the  present  indictment,  and  cited  as  an  authority  for 
such  a  proposition  iZ^gr.  v.  Quthrie  (11  Cox  C.  C.  622). 

Babon  Amphlett,  however,  pointed  out  that  that  case  was  an 
indictment  under  the  Statute  24  &25  Vict.  c.  100,  s.  51,  whereby 
a  criminal  assault  of  a  girl  above  the  age  of  ten  and  under  the 
age  of  twelve  is  a  misdemeanour  only,  but  that  the  recent 
statute  of  38  &  89  Vict.  c.  94,  s.  3,  under  which  the  present 
indictment  was  framed,  made  the  offence  of  criminally  abusing 
any  girl  under  the  age  of  twelve  years  a  felony,  and  that  as  on 
an  indictment  for  felony  the  prisoner  could  not  be  found  guilty 
of  a  misdemeanour  except  by  statute,  the  above  case  could  not 
apply ;  and  so,  if  convicted,  the  prisoner  could  only  be  convicted 
of  the  full  offence  or  of  the  attempt  to  commit  the  same. 
The  jury,  after  deliberation,  found  the  prisoner 

Quiliy  of  the  attempt.     Sentence^  two  years 
imprisonment  with  hard  labour. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  Nov.  13,  1875. 

(Before  Lobd  Colbbidge,  C.J.,  Bbahwbll,  B.,  Msllos,  J.,  Gsovs, 

J.,  and  Pollock,  B.) 

Reg.  v.  Downes.  (a) 

Mcmslaughter — Infant — Neglect  of  parent  to  supply  medical  aid 
from  conscientious  religious  belief — 31  8f  32  Vict,  c.  122, 
8.  37. 

Since  the  31  ^  32  Vict,  c,  122,  s.  37,  which  makes  it  an  ofence, 
punishable  sum/marily,  for  any  parent  wilfully  to  neglect  to 
provide  medical  aid  for  his  child,  being  in  his  custody  and  undei' 
the  age  of  fourteen  years,  whereby  the  health  of  such  child  shall 
have  been  or  is  likely  to  be  seriously  injwred,  it  is  mansla/ughter 
if  the  child  die  from  such  neglect ;  and  it  is  no  a/nswer  to  the 
charge  of  manslaughter  that  the  pa/rent  so  neglected  from  a 
conscientious  religious  belief  that  it  was  vrrong  to  call  in  medical 
aid,  and  that  medical  aid  was  not  required,  amd  not  from  any  in- 
tention  to  disobey  the  law. 

i^ASB  reserved  for  the  opinion  of  this  Court  by  Blackburn,  J. 

1.  The  prisoner  was  indicted  at  the  Central  Criminal  Court  for 
the  manslaughter  of  Charles  Downes. 

2.  It  appeared  on  the  trial  before  me  by  the  evidence  that 
Charles  Downes  was  an  infant  who,  at  the  time  of  his  death,  was 
a  little  more  than  two  years  old.  The  child  had  been  ill,  and 
wasting  away  for  eight  or  nine  months,  before  its  death.  The 
prisoner,  who  resided  at  Woolwich,  was  the  father  of  the  de- 
ceased, and  had  during  the  whole  of  this  time  the  custody  of 
the  child. 

3.  The  prisoner  was  one  of  a  sect  who  call  themselves  ''  The 
Peculiar  People.^^ 

4.  During  the  whole  period  of  the  child^s  illness  he  did  not 
procure  any  skilled  advice  as  to  the  treatment  of  the  child,  but 
left  it  to  the  charge  of  women  who  belonged  to  his  sect,  and 
called  in  at  intervals  George  Hurry,  an  engine  driver,  who  prayed 
over  the  child,  and  anointed  it  with  oil. 

(a)  Reported  by  John  Thompson,  Esq.,  Barruter-at-Law. 
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Rbo.  5.  The  reason  of  this  coarse  of  conduct  was  explained  by 

J.  ^'  George  Hurry  who  was  called  as  a  witness. 

'  6.  He  stated  that  the  Peculiar  People  never  call  in  medical 

1875.  advice  or  give  medicines  in  case  of  sickness.  They  had  religious 
T,j  "j  ,,  objections  to  doing:  so.  They  called  in  the  elders  of  the  church, 
and  neglect.  ^^^  prayed  over  the  sick  person,  anomtmg  him  with  oil  in  the 
name  of  the  Lord.  This  he  said  they  did  in  literal  compliance 
with  the  directions  in  the  14th  and  1 5th  verses  of  the  fifth  chapter 
of  the  Epistle  of  St.  James,  and  in  hope  that  the  cure  would 
follow. 

7.  This  course  was  pursued  with  regard  to  the  deceased  infant 
during  its  illness.  The  prisoner  consulted  the  witness  Hurry  as 
to  what  was  the  matter  with  the  child,  and  as  to  what  should  be 
given  to  it.  They  thought  it  was  suffering  from  teething ;  and 
he  advised  the  parents  to  give  it  port  wine,  eggs,  arrowroot,  and 
other  articles  of  diet  which  he  thought  suitable  for  a  child  suf- 
fering from  such  a  complaint,  all  of  which  were  supplied  accord- 
ingly. There  was  no  evidence  that  this  treatment  was  mis- 
chievous, and  though  this  was  probably  not  logically  consistent 
with  the  doctrines  of  his  sect  as  described  by  him,  I  saw  no 
reason  to  doubt  that  it  was  all  done  in  perfect  sincerity. 

8.  He  was  asked  by  the  counsel  for  the  prosecution  whether  if 
one  of  their  sect  met  with  an  accident,  such  as  a  broken 
bone,  their  principles  would  prevent  their  calling  in  a  surgeon  to 
set  it,  and  he  answered  that  he  thought  they  probably  would  call 
in  a  surgeon  in  such  a  case,  but  it  had  never  yet  arisen.  He  was 
asked  whether  they  trusted  to  nature  in  cases  of  childbirth.  He 
said  they  did  not  call  in  midwives,  which  would  be  against  their 
principles,  but  that  several  sisters  of  their  persuasion  were  as 
skilful  as  any  midwives,  and  that  they  assisted  the  woman  in 
labour. 

9.  He  was  further  asked  whether  he  had  not  himself  on  the 
trial  of  Hurry  before  Mr.  Justice  Byles  promised  that  in  future 
medical  advice  should  be  called  in  when  necessary.  He  explained 
that  in  that  case  the  disease  was  infectious,  and  that  he  understood 
the  judge  to  say  that  the  law  forbad  them  to  endanger  the 
lives  of  others ;  and  as  it  was  one  of  their  principles  to  obey  the 
law,  he  had  given  a  pledge  that  they  would  call  in  medical  advice 
where  the  disease  was  infectious,  which  pledge  they  had  kept. 

[I  here  interposed  and  asked  him  whether  he  would  now  give 
a'  similar  pledge  in  cases  where  the  sick  person  was  a  helpless 
infant,  taking  the  law  from  me  to  be  that  though  an  adult  who 
could  judge  for  himself  might  refrain  from  calling  in  skilled 
advice  without  transgressing  any  law,  those  who  had  the  charge 
of  a  helpless  infant  were  bound  to  procure  it  where  it  was 
necessary.  If  he  would  give  such  a  pledge,  I  said,  I  had  no  doubt 
the  prosecutors  would  be  perfectly  satisfied  and  give  no  further 
evidence.  He  would  not,  however,  do  more  than  promise  me  that 
he  would  bring  the  point  before  the  next  assembly  of  his  church. 
The  prosecution,  therefore,  proceeded.     I  should  add  that  though 
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all  this  might  show  that  these  Peculiar  People  were  not  logically        I^« 
consistent  in  their  tenets  and  practice^  I  saw  no  reason  to  doubt     po^^ni. 
that  they  were  sincere.]  

10.  It  was  admitted  on  the  part  of  the  prosecution  that  the        ^^« 
child  was  kindly  treated^  kept  clean^  and  furnished  with  sufficient  jUanthughter 
food^  and  nursed  kindly  by  the   mother  and  the  women  of    byw^kct 
the  sect. 

11.  Evidence  was  then  given  that  the  prisoner  had  sufficient 
means  to  procure  skilled  advice^  which  was  easily  to  be  obtained 
at  Woolwich.  That  neither  he  nor  the  elder  had  any  competent 
skill.  The  disease  of  which  the  child  died  having  nothing  what- 
ever to  do  with  teethings  but  being  chronic  inflammation  of  the 
lungs  and  pleura^  which  was  of  long  standings  and  was  a  disease 
which  might  have  been  cured  at  any  time  if  competent  advice  had 
been  obtained^  probably  though  not  certainly,  would  have  been  so 
cured,  if  the  advice  had  been  called  in  in  the  early  stages  of  the 
complaint. 

12.  The  prisoner  in  his  own  defence  said  that  he  sincerely 
believed  that  by  abstaining  from  calling  in  medical  aid  he  gave 
the  child  the  best  chance  of  recovery,  as,  if  he  showed  a  want  of 
faith  he  thought  he  could  not  rely  on  the  promise  which  he 
thought  was  given. 

13.  The  prisoner  had  no  counsel. 

14.  ]\fy  attention  being  called  to  the  decisions  of  Byles,  J.,  in 
Reg.  V.  Uurry  (a)  in  the  Central  Criminal  Court  Sessions  Paper 
for  May  1872,  and  of  Pigott,  B.  in  Beg.  v.  'Hiines  in  the  Sessions 
Paper  of  August  1874,  p.  300,  which  seemed  to  me  contradictory 
— I  expressed  my  intention  to  raise  the  question  for  the  opinion 
of  this  Court.  I  did  not  reserve  any  question  on  the  sufficiency 
of  the  evidence  to  prove  the  cause  of  the  death  of  the  child,  or 
any  other  of  the  questions  of  fact,  that  being  a  matter  which  I 
thought  I  was  bound  to  decide  on  my  own  responsibility.  And 
accordingly  I  have  only  stated  the  evidence  in  so  far  as  it  is 
necessary  to  make  my  direction  to  the  jury  and  the  questions 
which  I  put  to  them  intelligible.  But  taking  it  that  there  was 
sufficient  evidence  to  warrant  the  findings  in  fact  of  the  jury  I 
reserved  everything  else. 

15.  I  told  the  jury  that  the  law  casts  on  the  father  who  has 
the  custody  of  a  helpless  infant  a  duty  to  provide  according  to 
his  ability  all  that  is  reasonably  necessary  for  the  child,  in- 
cluding, if  the  child  is  so  ill  as  to  require  it,  the  advice  of  per- 
sons reasonably  believed  to  have  competent  medical  skill,  and  that 

(a)  George  Hurry  and  Cecilia  hia  wife  wore  indicted  for  unlawfully  neglecting  to 
provide  medical  aid  to  Cecilia  Hurry,  whereby  her  life  was  endangered,  Cecilia  the  wife 
was  discharged  as  she  acted  under  her  husband's  advice,  and  George  Hurry  was  found 
guilty.  The  prisoner  stated  that  he  and  his  people  had  never  been  satisfied  as  to 
what  the  law  on  the  subject  was,  but  now  that  they  knew  it,  they  would  submit  to  it, 
as  they  were  the  last  people  who  would  break  the  laws  of  their  country.  The  court 
sentenced  him  to  enter  into  his  own  recognisance  in  £50  to  come  up  for  judgment  if 
called  upon. 

The  prisoner  George  Hurry  was  further  indicted  for  feloniously  killing  and  slaying 
Ceoilia  Hurry,  but  no  evidence  was  offered,  and  the  prisoner  was  found  not  guilty. 

VOL  zni.  I 
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Rbo.       if  death  ensnesfrom  the  neglect  of  this  duty  it  is  manslaughter  in 

DowifBB.     *^®  father  neglecting  the  duty. 

I  told  them  that  I  did  not  as  at  present  advised  think  it  any  defence 

1875.  that  the  prisoner  sincerely  believed  that  he  ought  not  to  provide 
Manskmhter  ®^^^  advice,  nor  that  he  believed  that  he  was  doing  the  best  for 
by  negbcL  ^^^  child  if  he  had  not,  in  fact,  competent  skill  and  knowledge 
himself.  After  explaining  this  more  fully  I  asked  the  jury  four 
questions  which,  to  prevent  any  risk  of  mistake,  I  reduced  to 
writing  and  handed  to  them.  They  answered  all  in  the  affir- 
mative. 

16.  The  following  is  a  copy  of  the  writing  I  handed  to  the 
ju^  and  their  answers. 

Did  the  prisoner  neglect  to  procure  medical  aid  for  the  help- 
less infant  when  it  was  in  fact  reasonable  so  to  do,  and  he  had 
the  ability  ? — ^Tes. 

Was  the  death  caused  by  that  neglect  ? — ^Tes. 

Unless  both  of  these  are  proved  he  is  not  guilty.  If  both 
proved  find  him  guilty,  but  then  say  further. 

Did  the  prisoner  bond  fide  though  erroneously  believe  that 
medical  advice  was  not  required  for  the  child  ? — Yes. 

Or  bond  fide  believe  that  it  was  wrong  to  call  in  medical  aid  ? 
—Yes. 

I  thereupon  directed  the  verdict  of  gailty  to  be  entered,  and 
admitted  the  prisoner  to  bail. 

The  question  for  the  opinion  of  this  Court  is  whether  the  con- 
viction so  obtained  on  this  direction  and  those  findings  should 
stand  or  be  set  aside.  Colin  Blackburn. 

No  counsel  was  instructed  to  argue  for  the  prisoner. 

D.  Straight,  for  the  prosecution. — The  conviction  was  right. 
In  Reg.  v.  Hurry  (sup.)  at  the  May  Sessions,  1872,  of  the  Central 
Criminal  Court  a  parent  was  indicted  and  convicted  for  neglecting 
to  call  in  medical  aid  for  a  young  child.  The  30  &  31  Vict.  c.  122, 
s.  37,  makes  it  an  offence  for  a  parent  wilfully  to  neglect  to  pro- 
vide adequate  food,  clothing,  medical  aid  or  lodging  for  a  child 
under  fourteen  years  of  age  in  his  custody  whereby  the  health  of 
the  child  is,  or  has  been  or  is  likely  to  be  seriously  injured. 
[Mbllob,  J. — The  words  of  the  section  "  wilfully  neglect "  mean 
intentionally  or  purposely  omit  to  call  in  medical  aid.  Lord 
CoiiBRiDGB,  C.J.— In  Reg.  v.  Wagstaffe  (10  Cox  C.  C.  530)  an 
indictment  for  manslaughter  against  parents  of  the  same  religious 
sect  as  the  prisoner  in  this  case  for  neglecting  to  provide  medical 
aid  for  the  child,  who  died  in  consequence  of  such  neglect,  Willes, 
J.  upon  similar  facts,  seems  to  have  been  of  opinion  that  the 
indictment  could  not  be  sustained,  but  that  was  before  the  31 
&  23  Vict.  c.  122,  s.  37,  passed.  And  in  the  case  of  Reg.  v. 
Hines  (a)  before  Pigott,  B.  that  statute  was  not  brought  to  his 
attention.] 

(a)  Reg.  t.  Hines  wu  an  indictment  against  Hines  for  nnlawfally  endangering  the  life 
of  his  ch  ild ,  «ged  two  years,  hy  omitting  to  proyide  proper  and  sufficient  medicine.  At  the 
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CoLBBiDGB,    C.J.^-I    think    that   this    conviction    should  be       Hw. 
aflSrmed.     For  my  own  part,  but  for  the  statute  SI  &  82  Vict.  c.     uo^in*. 

122,  8.  87,  I  should  have  much  doubt  about  this  case,  and  should        

have  desired  it  to  be  further  argued  and  considered.  Perhaps  it  1875. 
is  enough  to  say  that  the  opinions  of  Willes,  J.,  and  Pigott,  B.,  ^andmuahter 
are  deserving  of  grave  consideration.  The  statute  81  &  32  Vict,  i^il^et. 
o.  122,  s.  87,  however,  is  a  strong  argument  in  favour  of  the  con- 
viction. By  that  enactment  it  is  made  an  offence  punishable 
summarily  if  any  parent  wilfully  neglects  to  provide  (inter  alia) 
medical  aid  for  his  child  being  in  his  custody  under  the  age  of 
fourteen  years,  whereby  the  health  of  such  child  shall  have 
been  or  shall  be  likely  to  be  seriously  injured.  That  enact- 
ment I  understand  to  mean  that  if  any  parent  intentionally, 
t.d.,  with  the  knowledge  that  medical  aid  is  to  be  obtained,  and 
with  a  deliberate  intention  abstains  from  providing  it,  he  is  guilty 
of  an  offence.  Under  that  enactment  upon  these  facts  the 
prisoner  would  clearly  have  been  guilty  of  the  offence  created 
by  it.  If  the  death  of  a  person  results  from  the  culpable 
omission  of  a  breach  of  duty  created  by  the  law,  the  death  so 
caused  is  the  subject  of  manslaughter.  In  this  case  there  was  a 
duty  imposed  by  the  statute  on  the  prisoner  to  provide  medical 
aid  for  his  infant  child,  and  there  was  the  deliberate  intention 
not  to  obey  the  law — ^whether  proceeding  from  a  good  or  bad 
motive  is  not  material.     The  necessary  ingredient  to  constitute 

opening  of  the  case  Baron  Pigott  expressed  ayery  strong  opinion  that  it  conld  not  be  sus- 
tained. Mr.  Poland  referred  to  Rasaell  on  Crimes,  p.  80,  to  the  case  of  Reg.Y.  Smith  (8  G. 
&  P.),  and  to  JReg,  t.  Hurry  (Central  Criminal  Court  Reports,  vol.  76,  p.  68).  After  bear- 
ing the  evidence  in  the  case,  and  Mr.  Poland  in  support  of  it,  Pigott,  B.,  said  :  "  I  am  of 
opinion  tbat  there  is  no  case  to  go  to  the  jury  of  any  crime  ;  I  think  it  is  one  of  those 
cases  in  which  a  parent,  instead  of  being  guilty  of  anything  like  culpable  negligence, 
has  done  eyerything  that  he  believed  to  be  necessary  for  the  good  of  his  child.  That 
he  may  be  one  of  those  persons  who  have  very  perverted  views  and  very  superstitious 
views,  and  may  be  altogether  mistaking  that  doctrine  of  Scripture  from  which  he  has 
taken  his  course  of  proceeding  in  this  case,  may  be  perfectly  true  ;  but  that  there  is 
anything  in  the  nature  of  a  duty  neglected,  that  is,  a  duty  which  he  believed  or  knew 
to  be  such,  in  this  instance  I  am  clearly  of  opinion  the  evidence  does  not  show.  On 
the  contrary,  he  believed  his  duty  to  be  in  the  direction  in  which  he  acted,  and  he 
carried  out  that  duty  to  the  utmost  of  his  ability.  He  may  altogether  have  mistaken 
what  his  duty  was ;  still  I  believe  it  was  an  honest  mistake.  It  may  be  an  ignorant 
mistake,  in  til  probability  it  is  the  result  of  ignorance  and  superstition,  but  certainly 
there  is  not  a  trace  of  anything  like  an  intentional  omission  of  duty  or  a  culpable 
omission  of  duty  within  the  meaning  of  that  expression  as  used  in  the  criminal  law.  I 
am  clearly  of  opinion  that  it  is  not  a  case  for  an  indictment,  nor  a  case  for  a  judge  to 
deal  with  in  a  Criminal  Court.  If  the  Legislature  (as  they  have  done  in  dealing  with 
the  case  of  the  prevention  of  small  pox),  are  minded  to  pass  a  law  on  the  subject,  that 
is  a  different  matter,  and  it  would  be  quite  right  then  that  persons  should  be  compelled 
to  conform  to  it,  although  they  themselves  may  personally  object  to  it,  because  it  is  the 
law  of  the  society  in  which  they  live,  and  they  are  bound  by  that  law  if  society  chooses 
to^  enact  it.  But  I  am  clearly  of  opinion  that  no  judge  sitting  in  a  Criminal  Court, 
without  any  direction  or  enactment  of  the  Legislature,  would  be  justified  in  saying 
that  a  parent  who  exercised  his  best  judgment,  though  a  perverted  one,  in  dealing  with 
his  child  by  nursing  and  care  instead  of  calling  in  a  doctor  to  apply  blisters,  leeches, 
and  oalomet  was  guilty  of  criminal  negligence.  I  may  say  that  I  had  an  opportunity 
before  coming  into  court,  knowing  that  this  case  was  coming  on,  of  speaking  of  it  to 
Mr.  Jnstioe  Quain,  and  the  learnt  Recorder,  and  they  quite  ooncur  in  the  view  I  have 
propounded  and  upon  which  I  am  acting. 

I  2 
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Rn.        the  crime  of  manslaughter  existed^  therefore^  in  this  case^  and 
DowNEB.     ^^^  *^^  reason  this  conviction  ought  to  be  affirmed. 

Brahwell,  B. — ^I  am  of  the  same  opinion.     The  31  &  32  Vict. 

1876.       c.  122^  s.  37^  has  imposed  a  positiye  and  absolute  duty  onparents^ 

ManskT  hter  ^^^^^^^  their  conscientious  or  superstitious  opinions  may  be,  to 

hynegkcu     provide  medical  aid  for  their  in&nt  children  in  their  custody. 

The  facts   show   that  the   prisoner    thought  it    was  irreligious 

to  call  in   medical  aid,  but  that  is  no  excuse   for  not  obeying 

the  law. 

Mellob,  J. — I  am  of  the  same  opinion.  The  31  &  32  Vict. 
c.  122,  s.  37,  does  not  seem  to  have  been  called  to  the  attention  of 
Pigott,  B.,  in  Reg,  v.  Rines^ov  my  brother  Blackburn  upon  the  trial 
of  the  present  case.  Otherwise  it  may  be  that  Pigott,  B.,  would 
have  summed  up  differently  to  the  jury. 
Gbovb,  J.,  and  Pollock,  B.,  concurred. 

Conviction  affirmed. 

Solicitor  for  the  prosecution,  W.  Famfield. 


COUET  OP  CRIMINAL  APPEAL. 

Saturday y  Nov.  13,  1875. 

(Before    Lord    Coleridge,    C.J.,    Bbamwell,    B.,    Mellor,    J., 

Grove,  J.,  and  Pollock,  B.) 

Reg.  v.  Satjndbrs  and  HrrcHcocK.  (a) 

Indecency — Exhibition  in  a  booth  on  a  race-course — Misdemeanor, 

A  booth  on  a  race-course,  into  which  persons  a/re  admitted  by  pay- 
ment only,  is  a  public  place  so  as  to  support  an  indictment  for 
an  indecent  exhibition  therein  at  common  law.  The  indictment 
charged  in  one  count  the  keeping  a  booth  in  a  public  plaice  for  the 
purpose  of  showing  an  indecent  exhibition  to  any  persons  willing 
and  desirous  of  paying  for  admission. 

Held  that  the  indictment  sufficiently  stated  an  indictable  offence, 

C^ASB  stated  for  the  opinion  of  this  Court  by  the  Chairman  of 
^     the  Surrey  Quarter  Sessions. 
At  the  General  Quarter  Session  of  the  Peace  holden  at   St. 

K^n)  Reported  by  John  Thovpson,  Esq.,  Barriflter-at-Law. 
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Mary,  Newington,  in  and  for  the  county  of  Surrey  on  Tuesday  the        Rw. 
29th  day  of  June,  1875,  John  Saunders  and  George  Hitchcock     g^  *'• 
were  tried  on  an  indictment  of  which  the  following  is  a  copy  :  ^^ 

Surrey,  1  The  jurors  for  our  Lady  the  Queen  upon  their  oath    HnaHoooK. 
to  wit.  J      present  that  John  Saunders  and  George  ELitchoock        ^TZT 

being  scandalous  and  evil  disposed  persons,  and  devising,  con-        ! 

triving,  and  intending  the  morals  as  well  of  youth  as  of  divers  Indecem-- 

other  liege  subjects  of  our  said  Lady  the  Queen  to  debauch  and  ^^*^^  /****• 

corrupt,  and  to  raise  and  create  in  their  minds  inordinate  and 

lustful  desires,  on  the  23rd  day  of  May  in  the  year  of  our  Lord 

1875,  at  the  parish  of  Epsom,  in  the  county  of  Surrey,  unlawfully, 

wickedly,  and  scandalously  did  keep  and  maintain  a  certain  booth, 

tent,  and  shed  for  the  purpose  of  exhibiting  and  showing  to  the 

sight  and  view  of  any  person  or  persons  wUling  and  desirous  of 

seeing  the  same,  and  paying  for  their  admission  into  the  said 

booth,  tent,  and  shed,  divers  lewd,  wicked,  scandalous,  infamous, 

bawdy,   and    obscene  performances,  representations,  practices, 

and  figures,  and  in  the  said  booth,  tent,  and  shed  on  the  said 

23rd  day  of  May  in  the  year  aforesaid,  at  the  parish  aforesaid,  in 

the  county  aforesaid,  unlawfully,  wickedly,  and  scandalously  for 

lucre   and   gain  did  exhibit  and   show  the  said   performances, 

practices,  representations,  and  figures,  and  cause  and  permit  the 

same  to  be  exhibited  and  shown  to  the  sight  and  view  of  divers 

and  very  many  liege  subjects  of  our  said  Lady  the  Queen,  to  the 

manifest  corruption  of  the  morals  as  well  of  youth  as  of  other 

liege  subjects  of  our  said  Lady  the  Queen,  in  contempt  of  our  said 

Lady  the  Queen  and  her  laws,  to  the  evil  example  of  all  others  in 

like  case  offending,  and  against  the  peace  of  our  Lady  the  Queen, 

her  Crown  and  dignity. 

Second  count, — After  commencing  with  a  similar  inducement 
as  in  the  first  count,  proceeded : 

On  the  23rd  day  of  May  in  the  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  in  a  certain  booth,  tent,  and 
shed  there  situate,  did   unlawfully,  wickedly,  and  scandalously 
exhibit,  show,  and  cause  to  be  exhibited  and  shown  for  lucre 
and  gain,  to  and  in  the  view  of  divers  and  very  many  liege  subjects 
of  our  Lady  the  Queen,  divers  lewd,  wicked,  scandalous,  bawdy, 
and  obscene  performances,  representations,  practices,  and  figures 
(concluding  as  the  first  count). 
Third  count, — After  commencing  as  in  the  first  count,  proceeded : 
On  the  23rd  day  of  May  in  the  year  of  our  Lord  1875,  in  a 
certain  public  place,  to  wit  Epsom  Downs,  situate  in  the  parish  of 
Epsom  aforesaid,  in  the  county  of  Surrey  aforesaid,  unlawfully, 
wickedly,  and  scandalously  did  exhibit  and  show  and  cause  and 
permit  to  be  exhibited  and  shown,  for  lucre  and  gain,  to  the  sight 
and  view  of  divers  liege  subjects  of  our  Lady  the  Queen,  in  the 
said  public  place  as  aforesaid  then  being,  divers  indecent,  lewd, 
filthy,  bawdy,  and  obscene  representations,  practices,   and  per- 
formances.    (Here  followed  a  more  specific  description  of  the 
indecency,  and  then  the  count  concluded  as  the  first  count.) 
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Rn.  Fourthcount. — After  commenciDg  as  in  the  firstcoxint^  proceeded : 

«  ^  On  the  23rd  day  of  May,  in  the  year  of  our  Lord  1875,  in  the 

^D        presenoe  and  hearing  of  oiyers  liege  subjects  of  our  said  Lady 

Hnauxxx.    the  Queen  there  assembled  together,  to  wit  on  Epsom  Downs, 

jTir       in  the  pariah  of  Epsom,  in  the  county  of  Surrey,  unlawfully, 

.'       wickedly,  and  scandalously  did  publish,  utter,  pronounce,  and 

Indecmt^    declare,  and  cause  and  procure  to  be  published,  uttered,  pro- 
Pubhcplaee.  nouncod,  and  declared,  tiie  wicked,  obscene,  filthy,  and  bawdy 
words  and  matter  following,  that  is  to  say :  (The  words  uttered 
were  then  set  out  and  the  count  concluded  as  in  the  first  count.) 

Fifth,  sixth,  and  seventh  counts  were  similar  to  the  first  count 
ozdy  alleging  the  offence  to  have  been  committed  on  the  26th  day 
of  ifay,  A.D.  1875. 

EigJUh  coimU — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  John  Saunders  and  George 
Hitchcock,  on  the  23rd  day  of  May,  in  the  year  of  our  Lord  1875, 
and  on  divers  other  days  and  times  between  that  day  and  the 
day  of  taking  this  inquisition,  at  the  parish  of  Epsom  aforesaid, 
in  the  county  of  Surrey  aforesaid,  near  unto  the  Queen's  common 
highways,  unlawfully  did  keep  and  maintain  in  a  certain  public 
place,  to  wit  on  Epsom  Downs,  in  the  parish  aforesaid,  m  the 
county  aforesaid,  a  certain  booth,  tent,  and  shed  for  the  purpose 
of  exhibiting  and  showing  indecent,  lewd,  wicked,  and  obscene 
performances,  exhibitions,  representations,  and  figures  to  the 
sight  and  view  of  any  person  or  persons  willing  and  desirous  of 
seeing  the  same,  and  of  paying  for  their  admission,  and  that  the 
said  John  Saunders  and  George  Hitchcock  on  the  day  and  year 
aforesaid,  and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  the  taking  of  this  inquisition  at  the  parish  afore- 
said, in  the  county  aforesaid,  unlawfully  did  exhibit  and  show  and 
cause  to  be  exhibited  and  shown  in  the  said  booth,  tent,  and  shed, 
there  situate  as  aforesaid,  to  the  sight  and  view  of  divers  and  verv 
many  liege  subjects  of  our  Lady  the  Queen,  divers  indecent,  lewd, 
wicked,  and  obscene  performances,  exhibitions,  representations, 
and  figures,  to  the  great  damage  and  common  nuisance  of  all  the 
liege  subjects  of  our  said  Lady  the  Queen  there  inhabiting,  being, 
residing,  and  passing,  to  the  evil  example  of  all  others  in  the  like 
case  ofiending,  and  against  the  peace  of  our  Lady  the  Queen,  her 
Crown  and  dignity. 

It  appeared  from  the  evidence  that  the  prisoners  were  travelling 
showmen,  pursuing  their  calling  on  the  Epsom  Downs,  on  the 
28rd  and  26th  of  May,  1875,  during  the  Epsom  Summer  Races, 
and  were  the  owners  and  keepers  of  a  booth. 

On  the  23rd,  the  defendiuat  Saunders  sat  in  front  of  and  at 
the  junction  of  two  booths  which  were  close  together.  On  one 
-  booth  was  a  painting  of  two  fat  women,  and  on  the  other  a 
picture  of  some  negroes.  Saunders  kept  calling  out  ^'Now 
undressing ;''  and  on  being  asked,  '^  Who  are  un£ressing  ? ''  he 
replied,  ^'  The  fat  ladies,^'  pointing  to  the  picture.  Being  further 
asked,  ''  Will  they  be  exhibited  naked  f ''    He  replied,  '^  Quite 
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naked^  Sir/'    Thereupon  two  of  the  witnesses  were  induced  to        Rbg. 
pay  twopence  and  go  in ;  but  seeing  nothing  indecent  they  told     g^^^'j^^jg 
Saunders  when  they  came  out  that  they  thought  it  "  a  sell/'     He         ^^ 
replied^  *'  Well,  never  mind,  there's  something  genuine  in  the   HiroRaoaK. 
next   tent,   a  nigger  and   his  wife  will    appear  both  naked."        ^^ 

Hitchcock  came  up  and  said,  ^^  Whatever  he  (Saunders)  says  is        .* 

true,  and  you  will  see  it/'    The  witnesses  then  went  in.     There  Indeom^ 
were  about  twenty-five    people  present.      Hitchcock  acted  as  ™^  ^"**- 
showman,  closing  the  door  of  the  tent,  and  pulling  aside  a  screen 
fix>m  behind  which  a  large  negro  stepped  out.     (The  case  then 
stated  the  indecent  acts.) 

Between  the  28rd  and  the  26th  of  May,  information  was  given 
to  the  police.  And  on  the  26th  two  detectives  were  sent'  to 
visit  the  booth.  They  paid  threepence  each,  and  there  were 
fourteen  or  fifteen  persons  present.  On  the  occasion  of  their 
visit  Hitchcock  again  acted  as  showman.  (The  indecent  acts  on 
this  occasion  were  then  set  out.) 

Counsel  on  behalf  of  the  prisoners  objected  that  they  could 
not  be  legally  convicted : 

First,  upon  the  first,  second,  fourth,  fifth,  and  sixth  counts  of 
the  above  indictment,  on  the  ground  that  those  counts  do  not 
disclose  an  indictable  offence  at  common  law ;  secondlvj  upon  the 
third  and  seventh  counts  of  the  above  indictments,  on  the  ground 
that  there  was  no  evidence  of  an  indictable  offence  at  common 
law  by  indecency  in  a  public  place,  the  said  "  booth,  tent,  and 
shed,"  not  being  a  public  pla6e  as  alleged  in  those  counts;  and, 
thirdly,  upon  the  eighth  count  of  the  above  indictment  on  the 
ground  that  there  was  no  evidence  of  indecency  on  any  days  except 
the  23rd  and  26th  of  May. 

The  Chairman  withdrew  the  eighth  count  from  the  jury,  but 
overruled  the  objections  taken  to  the  other  counts,  and  both  the 
prisoners  were  convicted  on  the  first  seven  counts  of  the  indict* 
ment,  but  judgment  was  respited  for  the  purpose  of  taking  the 
opinion  of  this  Court  on  these  objections. 

If  the  Court  should  be  of  opinion  that  these  objections  are 
valid  the  conviction  will  be  quashed,  if  not  the  conviction  will  be 
affirmed. 

The  prisoner  Saunders  was  admitted  to  bail,  but  the  prisoner 
Hitchcock  was  unable  to  find  bail,  and  remained  in  custody. 

William  Habdman,  Chairman. 

E.  Ola/rke,  for  the  prisoners. — The  first,  second,  fourth,  fifth,  and 
sixth  counts  are  bad,  as  they  do  not  allege  that  the  indecency  therein 
charged  was  committed  in  a  public  place.  The  third  and  seventh 
counts  which  aver  that  the  indecency  was  committed  in  a  public 
place  were  not  proved.  The  first  count  alleges  that  the  indecency 
was  committed  for  lucre  in  a  booth  in  the  sight  of  divers  persons. 
A  booth  into  which  the  public  have  no  right  to  enter  except  on 
payment  is  not  a  public  place,  and  the  indecency  was  before 
persons  therein  who  paid  for  and  were  desirous  to  witness  it.    In 
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Rn.       Reg.  v.  Webb  (1  Den.  C.  C.  338 ;  3  Cox  C.  C.  183)  it  was  held  that 

^'  an  indecent  exposure  to  one  person  only  was  not  an  o£Fence  at 

jjjf^        common  law.     [Millob^  J. — ^It  is  not  necessary  to  prove  any 

HiTGBcoGK.    public  indecency  outside^  on  an  indictment  for  keeping  a  bawdy 

7711        house.]     That  is  an  offence  against  the  public  peace  causing  the 

*       coming  together  of  disorderly  persons.     [Qboye,  J. — In  Beg.  v. 

/nifccena-  Eolmes  (6  Oox  C.  C.  216 ;  21  L.  T.  Rep.  O.  S.  160)  it  was  held 
Public  place.  ^^^^  ^j^  omnibus  was  a  sufficient  public  place  to  sustain  an 
indictment  for  an  indecent  exposure  therein.]  The  public  have 
a  right  to  travel  in  an  omnibus.  [Pollock,  B.— In  Reg.  v.  ThalU 
mem  (L.  &  C.  325 ;  9  Cox  C.  C.  388),  where  the  exposure  was 
on  the  roof  of  a  house,  and  could  not  be  seen  by  persons  passing 
along  the  street,  but  could  be  seen  by  persons  at  the  back 
windows  of  the  opposite  houses,  Erie,  C.J.  said,  '^  Public  place 
does  not  necessarily  mean  public  highway.^']  Here  the  spectators 
were  not  only  willing,  but  paid  to  see  the  exposure  in  a  booth 
into  which  the  general  public  had  no  right  to  enter. 

Baggallcuy,  for  the  prosecution. — Similar  forms  of  indictment 
to  the  present  are  to  be  found  in  2  Chit.  Grim.  Law,  48.  What- 
ever openly  outrages  decency  and  is  injurious  to  public  morality 
is  a  misdemeanour :  (1  Bus.  on  Cr.  449.)  In  Bex  v.  Ourl  (2  Stra. 
789),  the  Attorney-General  in  his  argument  said  that  acts 
destructive  of  morality  in  general  constituted  an  offence  of  a 
public  nature,  and  that  upon  this  foundation  bawdy  houses  were 
indictable,  and  that  there  had  been  many  prosecutions  against 
the  players  of  obscene  plays,  citing  Tremayn^s  case,  Ent.  209, 
218,  214, 215,  and  3  State  Trials,  L(yrd  Grey's  case. 

Lord  CoLBSiDQB,  C.J. — ^We  are  of  opinion  that  the  conviction 
should  be  affirmed.  In  this  case  it  appears  that  the  two  pri- 
soners kept  a  booth  on  Epsom  Downs  for  the  purpose  of  a 
disgusting  and  indecent  eidxibition,  and  that  they  invited  all 
persons  within  reach  of  their  voices  to  come  into  the  booth,  and 
see  the  exhibition,  and  the  persons  who  paid  and  went  in  did  see 
a  grossly  indecent  exhibition.  We  think  that  these  facts  are 
abundant  to  prove  a  common  law  misdemgguiour,  and  that  the 
indictment  is  sufficient  as  to  the  statement  thereof. 

The  rest  of  the  Court  concurred. 

Oonvictum  affirmed. 

Solicitor  for  the  prosecution.  Solicitor  to  the  Treasiury. 
Solicitors  for  the  prisoners,  Fullaga/r. 
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COURT  OF  CRIMINAL  APPEAL. 

Satwday,  Nov.  18,  1876. 

(Before    Lord    Colbbidgb,    O.J.,    Beamwell,    B.,    Millok,    J.^ 

Gbovb,  J.,  and  Pollock,  B.) 

Reg»  v.  Welch,  (a) 

Malidovs  iiyury-^Beckless  ad  cwusing  death  of  a  ma/re — 24  ^  25 

Vict.  c.  97,  8.  40. 

The  prisoner  by  a  reckless  and  cruel  act  caused  the  death  of  a  mare. 
The  jury  found  that  he  did  not  intend  to  kill,  maim,  or  wound 
the  mare,  but  that  he  knew  that  what  he  did  would  or  might 
Mil,  maim,  or  wovmd  the  mare,  a/nd  that  he  nevertheless  did 
the  act  recklessly,  a/nd  not  caring  whether  the  mare  was  injured 
or  not. 

Held,  that  there  was  sufficient  fhalice  to  support  a  conviction. 

/^  ASE  reserved  for  the  opinion  of  this  Court  by  Lindley,  J, 

The  prisoner  in  this  case  was  indicted  under  24  &  26  Vict, 
o.  97,  s.  40,  for  unlawfully  and  maliciously  killing,  maiming^ 
or  wounding  a  mare. 

The  indictment  contained  three  counts,  viz. : 

First,  for  killing ;  secondly,  maiming ;   thirdly,  wounding. 

The  prisoner  was  tried  before  me  at  the  Old  Bailey  on  the 
23rd  of  September,  1875. 

The  evidence  showed  that  the  mare  in  question  died  by  reason 
of  injuries  caused  by  the  prisoner.  These  injuries  consisted 
of  a  hole  in  the  base  of  the  bladder  and  three  holes  in  the 
large  intestines.  They  were  caused  by  the  prisoner  inserting  the 
handle  of  a  stable  fork  into  the  vagina  of  the  mare  and 
pushing  the  handle  two  feet  and  more  into  the  mare's  body, 
and  working  the  fork  backwards  and  forwards  in  that  position. 
Whilst  this  was  being  done  the  mare  put  her  ears  back  and 
stamped  her  feet,  and  it  was  proved  that  these  were  signs  of 
pain. 

There  was  no  evidence  to  show  that  the  prisoner  was  actuated 
by  any  iU-will  towards  the  owner  of  the  mare,  nor  by  any 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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Rk*        spite  towards  the  mare  herself,  nor  in  fact,  by  any  motive  or 
WmicH       <l68ure  except  the  gratification  of  his  own  depraved  tastes. 

'  It  was  objected   by  counsel  for  the  prisoner  that  there  was 

1876.       no  case  for  the  jury,  as  there  was  no  malice. 

MaRdouM  in-      ^    overmled    the    objection,    and   having   Beg.    v.  Fembliton 

fufv-Evi.    (L.  Rep.  2  Or.  Gas.  Res.  119;    12  Cox  C.C.  607)  before  me, 

Sence,        directed  the  jnry  to  find  the  prisoner  "  guilty,''  if  they  were  of 

opinion  that  either  of  the  two  following  questions   ought  to 

be  answered  in  the  affirmative,  viz : — 

1.  Did  the  prisoner,  in  fact,  intend  to  kQl,  maim,  or  wound 
the  mare,  or  if  he  did  not,  then, 

2.  Did  he  know  that  what  he  was  doing  would  or  might 
kill,  maim,  or  wound  the  mare,  and  did  he,  nevertheless,  do 
what  he  did  recklessly,  and  not  caring  whether  the  mare  was 
injured  or  not  ? 

The  jury  answered  the  first  question  in  the  negative  and 
the  second  in  the  affirmative,  and  the  prisoner  was  found  guilty 
accordingly. 

Sentence  was  postponed,  and  the  prisoner  was  left  in  custody. 

The  question  for  the  Court  is,  whether  the  conviction  ought  to 
be  quashed  or  not. 

Nathaniel  Lindlet. 

No  counsel  appeared  for  the  prisoner. 

Besley,  for  the  prosecution. — ^The  conviction  was  right.  In 
Reg.  V.  Fembliton  the  prisoner  was  indicted  for  maliciously 
committing  damage  to  property,  viz.,  breaking  a  plate  glass 
window,  but  the  jury  found  that  he  did  not  intend  to  break 
the  window.  Here  the  jury  have  found  that  the  prisoner  did  the 
act  recklessly,  not  caring  whether  the  mare  was  injured  or 
not.     [He  was  then  stopped  by  the  Court.] 

Lord  CoLEBiDGE,  C.J. — ^The  act  was  reckless  and  cruel,  and 
we  are  of  opinion  that  there  was  malice  sufficient  to  sustain 
the  conviction.     The  conviction  will  therefore  be  affirmed. 

Bbamwbll,  B.  —  Reg.  v.  Fembliton  is  clearly  distinguishable 
from  this  case.  There  the  damage  to  the  property  injured 
was  not  intended  and  was  not  the  natural  consequence  of  the 
act  done,  which  was  throwing  a  stone  at  a  person,  whom  it 
missed. 

The  other  Judges  concurred. 

Oonviction  affirmed. 
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OOUET  OF  CRIMINAL  APPEAL. 

(Before   Lord    CoLEBipai^    G.J.^    Bbahwbll^    B.j    Millos^    J.^ 

GboyIj  J.|  and  Pollock^  B.) 

Beg  v.  CooF3i!B.(a). 

Evidence — False  Pretencee'^FraudAdent  mteiU. 

Prisoner  was  indicted  in  one  cotmt  for  falsely  pretending  to  Jf.  that 
D.  carried  on  business  at  H.,  ^c;  and  there  were  other  counts 
for  simila/r  false  pretences  to  other  persons;  and  a  general  count 
for,  vrith  intent  to  defraud  the  Queen's  subjects^  inserting  in  a 
newspaper  an  advertisement  containing  similar  false  pretences. 
It  was  proved  that  the  prisoner  had  inserted  the  advertisement, 
and  thai  the  pretences  were  false  and  froAidulent,  Six  envelopes, 
each  directed  according  to  the  advertisement,  and  containing 
twelve  postage  stamps,  were  found  upon  the  prisoner,  and 
281  other  letters  similarly  directed  were  produced  from  the 
post  office  in  a  sealed  bag,  which  had  been  stopped  by  the  post 
office  authorities.  None  of  the  281  had  ever  been  in  the  prisoner's 
possession  or  custody,  or  seen  by  him,  nor  were  the  writers  of 
them  called  as  witnesses. 

Held,  that  the  281  letters  were  admissible  in  evidence  upon  this 
indictment. 

CASE  reserved  for  the  opinion  of  this  Conrt  by  the  Chairman 
of  the  Northampton  Court  of  Quarter  Sessions. 

The  prisoner  George  Cooper  was  tried  on  an  indictment  for 
obtaining  and  attempting  to  obtain  certain  moneys  from  the 
persons  in  the  said  indictment  mentioned,  by  false  pretences. 

The  following  is  an  abstract  of  the  indictment. 

First  connt. — Falsely  pretending  to  Maria  Mitchell  that  certain 
persons  called  Davis  Brothers  were  carrying  on  business  at 
Hartingstone^  and  were  acquainted  with  a  method  whereby 
2s.  Qd.  per  hour  could  be  earned  by  beginners  of  either  sex^ 
by  preparing  carte  de  visite  papers  at  their  own  homes  at  eight- 
pence  per  dozen,  and  were  able  to  give  permanent  employment 
to  all  who  should  learn  the  method  by  their  instruction,  whereby 
the  defendant  obtained  twelve  stamps. 

Second  count.— Similar  false  pretences  to  John  Clarke^ 
whereby  the  defendant  obtained  certain  stamps. 

(a)  Reported  by  John  Thokpbon,  Esq.,  BarristerHtt-Law. 
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Rce.  Third  coant.  —  Similar   faJae   pretences   to    Ellen    Cameron, 

"■  whereby  the  defendant  attempted  to  obtain  one  Bhilling. 

Fourth  count. — Similar  false  pretences  to  Elizabeth  Hickson, 

IST6.       whereby  the  defendant  attempted  to  obtain  one  shilling. 

' — ■  Fifth  count. — That  the  defendant,  with  intent  to  defraud  the 

—Emdmx.    Qneen's   subjects,  inserted  in  the  Daily  Telegraph  a  fraudulent 

advertisement  in  the   words  therein   mentioned  containing  the 

false    statements    in   the   first    count    mentioned,    whereby   he 

obtained  sums  of  money  and  stamps  from  the  Queen's  subjects. 

The  adTertisement  was  as  follows :  "  Two  and  sixpence  per 
hour  easily  earned  by  beginners  (either  sex)  by  preparing  oarte 
de  visite  papers  at  their  own  homes,  at  eightpence  per  dozen, 
employment  permanent.  Trial  paper  and  instmctions,  one 
shilling.     Davis  Brothers,  Hardingstone,  Northampton." 

On  the  trial  it  was  proved  that  the  prisoner  inserted  the 
said  advertisement,  that  there  was  no  such  firm  as  Davis  Brothers 
at  Hartingstone,  and  that  the  prisoner  was  not  in  a  position 
to  give  permanent  employment. 

Six  envelopes,  each  directed  as  above,  containing  answers  to 
the  advertisement  and  twelve  postage  stamps  were  found  in 
the  posseBsion  of  the  prisoner  on  his  being  apprehended.  281 
other  letters  were  produced  by  the  chief  clerk  of  the  post  office 
at  Northampton  in  a  sealed  bag. 

These  letters  had  also  been  addressed  to  the  prisoner  nnderthd 
title  of  Davis  Brothers,  Hardingstone,  in  reply  to  the  said  ad- 
vertisement ;  and  had  been  received  at  the  office  in  hke  manner 
as  those  mentioned  in  the  former  paragraph,  but  having  been 
stopped  by  the  post  office  authorities  before  the  said  letters  had 
been  delivered,  none  of  the  281  letters  had  ever  been  in  the 
prisoner's  possession  or  custody,  nor  was  any  proof  adduced  that 
they  were  written  by  the  persons  from  whom  they  purported  to 
come,  but  each  letter  had  been  opened  at  the  post  omce  before 
production  at  the  trial,  and  each  contained  twelve  stamps. 

The  counsel  for  the  prosecution  proposed  to  put  the  whole  of 
such  letters  in  evidence  against  the  prisoner. 

The  counsel  for  the  prisoner  objected  that  the  said  letters,  not 
having  been  found  in  the  possession  of  the  prisoner,  and  as  their 
contents  were  unknown  to  him,  and  there  was  no  proof  of  their 
authenticity,  they  could  not  be  adduced  in  evidence  against  the 
said  prisoner. 

The  court  admitted  the  said  letters.  Two  were  read,  and  all 
the  others  taken  as  read.  It  was  proved  that  when  they  were 
opened  by  the  post  office  clerk,  each  envelope  contained  twelve 
postage  stamps,  as  when  admitted  in  evidence.  The  letters,  ex- 
cept the  said  two,  were  not,  in  fact,  read,  bat  were  taken  as  having 
been  regularly  pnt  in,  and  were  commented  upon  by  the  counsel 
for  the  proseou^on. 

The  jury  found  the  prisoner  guilty,  and  the  coort  sentenced 
him  to  nine  months'  imprisonment  with  hard  labour  in  the  House 
of  Correction  at  Northampton,  bat  reserved  for  the  consideration 
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of  the  Court  for  the  Consideration  of  Crown  Cases  Reserved  the       Rw. 
question  whether  the  Court  of  Quarter  Sessions  ought  to  have      ockotu 
admitted  the  said  letters  as  evidence  against  the  said  prisoner.  

K  the  court  should  be  of  opinion  that  the  Court  of  Quarter        1S76. 
Sessions  ought  to  have  rejected  the  said  letters  as  evidence,  then  j»a^JZ^ig„cei 
the  conviction  to  be  quashed,  if  not,  to  be  affirmed.  ^Evidmue. 

Execution  of  the  judgment  was  respited  until  the  determina- 
tion of  the  question  reserved,  and  the  prisoner  was  released  on 
recognisance  nimself  in  one  hundred  pounds  and  two  sureties  in 
fifty  pounds,  conditional  for  the  prisoner's  appearing  and  render- 
ing himself  at  the  January  sessions. 

H.  M.  Stockdalb. 
Chairman  of  the  said  Court  of  Quarter  Sessions. 

Jacques,  for  the  prisoner. — The  281  letters  detained  at  the  post 
office  were  not  evidence  against  the  prisoner.  It  was  not  shown 
that  the  prisoner  had  done  anything  which  caused  those  letters  to 
be  written.  The  writers  of  them  were  not  called,  and  the  letters 
were  not  evidence  of  the  facts  stated  therein  :  {Rex  v.  PlumeVy 
Buss.  &  Ry.  264.)  The  prisoner  had  never  received  them,  nor 
does  it  appear  that  he  had  done  anything  to  obtain  possession  of 
them.  [Lord  Colbbidgb,  C.J. — Did  not  the  prisoner  by  the  ad- 
vertisement make  the  postmaster  his  agent  for  receiving  the 
letters :  {Beg.  v.  Jones,  1.  Den.  C.  C.  551 ;  4  Cox  C.  C.  198).]  In 
Bex  V.  Euef  (2  Leach  0.  C.  956)  it  was  held  that  a  letter  pur- 
porting to  come  from  the  prisoner's  brother,  and  left  by  the  post- 
man pursuant  to  its  direction,  at  the  prisoner's  lodgings  after  he 
was  apprehended  and  during  his  confinement,  but  never  actually 
in  his  custody,  could  not  be  read  in  evidence  against  him  on  his 
trial.  If  the  prisoner  had  been  indicted  on  each  or  any  one  of  the 
letters,  the  sender  must  have  been  called  for  the  prosecution. 

Merewether,  for  the  prosecution. — The  letters  on  being  read 
showed  that  they  were  written  in  answer  to  the  advertisement. 
Under  the  circumstances  it  may  be  taken  that  the  postmaster 
here  received  the  letters  for  the  prisoner ;  for  the  insertion  of  the 
advertisement,  the  finding  of  some  letters  upon  the  prisoner,  and 
the  receipt  of  the  281  at  the  post  office  may  all  be  connected 
together :  {Reg.  v.  Welman,  Dears.  C.  C.  188 ;  22  L.  J.  118,  M.  C.) 
[Gkovb,  J. — It  seems  difficult  to  say  that  the  receipt  of  the  post- 
master was  the  prisoner's  receipt,  when  the  postmaster  withheld 
the  letters,  and  prevented  the  prisoner  from  obtaining  them.]  At 
all  events  they  were  admissible  to  show  the  intent  to  defraud  : 
{Reg.  V.  Francis,  12  Cox  C.  C.  612 ;  L.  Rep.  2  C.  C.  R.  128.) 
[Bramwbll,  B. — That  case  would  be  an  authority  in  your  favour 
if  the  evidence  had  been  that  of  other  similar  advertisements  in- 
serted by  the  prisoner,  but  I  do  not  see  how  it  applies  here.] 

Jacqttes  was  heard  in  reply. 

Lord  CoLBEiDGB,  C.J. — The  majority  of  the  court  are  of  opinion 
that  the  281  letters  wpre  admissible  in  evidence  under  the  cir- 
cumstances of  this  case.  Conviction  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 

Janua/ry  29,  1876. 

(Before  Lord  Colesidqe,  C.J.^  Msllob^  J.,  Lush,  J.,  Gsoyi^  3., 

and  Ahphlett,  B.) 

Reg.  v.  Cbesswell.  (a) 

Bigamy — Validity  of  first  marriage — Oeremony  perf(n*med  in   a 

private  house. 

While  the  parish  church  was  under  repair,  divine  service  had  been 
several  times  performed  by  a  clerk  in  holy  orders  in  a  chamber  at 
a  private  hall,  and  the  marriage  of  the  prisoner  with  his  wife 
was  solemnized  there.  There  was  no  evidence  that  the  chamber 
ai  the  hall  was  licensed  for  the  performance  of  divine  service  or  for 
marriages, 

Held  that  tliere  was  evidence  from  which  the  court  and  jwry  might 
properly  infer  that  it  was  properly  licensed, 

CASE  stated  for  tlie  opinion  of  the  Court  by  the  Lord  Chief 
Baron  Kelly. 

The  prisoner  was  tried  at  Chelmsford  at  the  last  Summer 
Assizes  for  bigamy  and  convicted. 

It  was  proved  that  he  married  one  Sarah  Hill  in  1868,  that  she 
was  still  alive,  and  that  he  married  the  prosecutrix  in  October,  1874, 
at  St.  Mary's,  Islington. 

It  was,  however,  objected  for  the  prisoner  that  the  first 
marriage  was  void  on  the  ground  that  it  was  solemnised  not  in  a 
church,  but  in  a  chamber  at  South  Weald  Hall  in  Essex,  which 
was  situate  some  yards  from  the  parish  church,  and  that  the 
marriage  took  place  while  the  church  was  under  repair. 

The  Statutes  6  Will.  4,  c.  85,  and  4  Geo.  4,  c.  76,  ss.  21  and  22, 
were  quoted. 

I  reserved  the  point,  and  the  question  for  the  opinion  of 
the  Court  is  whether  upon  the  above  facfcs  this  was  a  valid 
marriage.  If  not  the  conviction  must  be  set  aside,  otherwise 
affirmed.  FrrzRoT  Eellt. 

January  22. — The  case  came  on  for  argument  this  day,  but  was 
referred  back  to  Kelly,  C.B.,  for  some  further  facts  to  be  stated. 

(a)  Rtportod  by  John  Thompsoh,  Esq.,  Burittor-at-Law. 
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The  following  additional  fact  was  stated :    "  Divine  service  had  Rao. 

been  several  times  performed  in  the  building  in  question^  from  c^vmnas^ 

which  it  is  for  the  Court  to  consider  whether  the  presumption        

may  be  raised  which  would  give  validity  to  the  marriage/'  1876. 

Jcmua/ry  29. — No  counsel  appeared  to  argue  for  the  prisoner.      Pro^Ttf'^fint 
0,  E.  Jones,  for  the  prosecution.  mamoffe. 

Lord  Coleridge^  C.J. — It  appears  to  the  Court  that  the 
additional  fact  stated  by  the  Lord  Chief  Baron  settle  the  case. 
We  are  of  opinion  that  the  marriage  service  having  been  per- 
formed in  a  place  where  divine  service  was  several  times 
performed,  the  rule  ''  Omnia  prcesumuntv/r  rite  acta  "  applies ; 
and  that  we  must  assume  that  the  place  was  properly  licensed, 
and  that  the  clergyman  performing  the  service  was  not  guilty  of 
the  grave  offence  of  marrying  persons  in  an  unlicensed  place. 
The  facts  of  the  marriage  and  other  church  services  being 
performed  there  by  a  clergyman  are  abundant  evidence  from 
which  the  Court  and  a  jury  might  assume  that  the  place  was 
properly  licensed  for  the  celebration  of  marriages. 

Mellob,  J. — I  am  of  the  same  opinion  for  the  reasons  stated  by 
my  Lord  Chief  Justice. 

Lush,  J. — I  am  also  of  the  same  opinion.  The  fact  of  the 
marriage  service  having  been  performed  by  a  person  acting  in  a 
public  capacity  is  prima  facie  evidence  as  to  the  person's  legal 
capacity  to  perform  the  service.  So  the  fact  of  its  having  been 
performed  in  a  place  by  a  person  acting  in  such  capacity  is  also 
prima  facie  evidence  that  the  place  was  properly  licensed  for 
marriages.  The  presumption  covers  both  the  person  and  the 
place.  Here  the  ceremony  having  been  performed  by  a  clergy- 
man in  a  place  where  the  church  service  was  performed  on 
several  occasions,  brings  the  case  within  the  rule  "  Omnia 
prceisumuntur  rite  acta'* 

Grove,  J.,  and  Amphlbtt,  B.,  concurred. 

Conviction  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 

Monday,  Nov.  .29,  1875. 

(Before  Jahis  and  Hellish,  L.JJ.  and  Baoqallat,  J.A.) 

Ex  parte  Bbbtt  ;  re  Hodgson. 

Debtors  Act,  1869,  *.  11,  sub-sects.  18,  14,  and  15 — Obtaining  and 
pledging  goods  "  otherwise  than  in  the  way  of  business  ''^—Pro- 
secution  of  bankrupt. 

H.  a/nd  D.,  merchants,  were  adjudicated  bankrupts  in  Feb.  1875. 
The  firm  had  been  in  an  insolvent  state  from  1874.  During  the 
four  months  previous  to  the  presentation  of  the  petition  the  bank* 
rupts  had  purchased  goods  and  shipped  them  to  Australia,  on 
which  goods  they  had  immediately  raised  money  by  pledging  the 
bills  of  lading.  The  goods  had  never  been  paMfor,  and  H.,  on 
his  examination,  was  unable  to  give  any  account  of  what  he  had 
done  with  the  monsy  so  raised.  The  trustee  reported  that  in  his 
opinion  H.  had  been  guilty  of  offences  under  sect.  11  of  the 
Debtors  Act,  1869,  and  applied  to  the  court  for  an  order  for  the 
prosecution  of  H. : 

Held  {affirming  the  decision  of  Mr.  Registrar  Murray),  that, 
although  there  was  ahundant  evidence  of  fraud  of  some  kind, 
there  was  no  evidence  that  the  property  had  been  obtained  and 
disposed  of  "  otherwise  than  in  the  ordinary  course  of  business.** 
There  was  therefore  no  legal  offence  which  would  justify  the  cou/rt 
in  directing  a  prosecution  under  the  sub-sects  of  sect.  1 1 . 

The  m^de  in  which  the  money  raised  was  applied  could  not  be 
considered  for  the  present  purpose. 

THIS  was  an  appeal  from  a  decision  of  Mr.  Registrar  Murray, 
sitting  as  cmief  judge. 
The  bankrupt,  E.  H.  Hodgson,  carried  on  business  in  (Jlement's- 
lane  as  a  general  merchant  in  partnership  with  F.  A.  Denham. 
In  October  and  November,  1874,  and  in  January,  1875,  Hodgson 
being  then  in  insolvent  circumstances,  purchased  goods  to  a 
considerable  amount  from  various  persons,  which  he  paid  for  by 
acceptances  of  the  firm  which  were  dishonoured  at  maturity. 
These  goods  he  shipped  to  Australia  for  sale  there,  and  on  the 
occasion  of  each  shipment  he  obtained  advances  from  the  Bank  of 
Australasia  by  pledging  the  bills  of  lading.     On  29th  January, 
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1 875^  a  petition  for  adjudication  in  bankruptcy  was  filed  against  the     Ex  parte 
firm,  under  which  they  were  in  February  declared  bankrupt.  There      Brett; 
was  no  evidence  that  the  firm  had  made  any  false  representations  to     howmon. 

the  vendors  of  the  goods.     Hodgson,  who  was  the  managing        

partner,  was  examined  as  to  what  had  become  of  the  money  wnich  ^^^^* 
he  had  obtained  firom  the  Bank  of  Australasia,  but  was  unable  to  j)ebtm7 Act 
give  any  account  of  it.  The  trustee  then  applied  to  the  registrar  i869— P/ed^- 
for  an  order  to  prosecute  Hodgson  under  the  14th  and  15th  sub-  i«^^«>A. 
sections  of  the  11  th  section  of  the  Debtors  Act,  1869.  That 
section  enacts  that  ^^  a  bankrupt  shall  in  each  of  the  cases  men- 
tioued  in  the  sub-section  be  deemed  guilty  of  a  misdemeanor.^' 
The  18th  sub-section  is  as  follows  :  ^^If,  within  four  months  next 
before  the  presentation  of  a  bankruptcy  petition  against  him,  or 
the  commencement  of  the  liquidation,  he,  by  any  false  re- 
presentation or  fraud,  has  obtained  any  property  on  credit 
and  has  not  paid  for  the  same.''  The  14th  sub-section  was 
this :  ^^  If,  within  four  months  next  before  the  presentation 
of  a  bankruptcy  petition  against  him,  or  the  commence- 
ment of  the  liquidation,  he,  being  a  trader,  obtains,  under 
the  false  pretence  of  carrying  on  business  and  dealing  in 
the  ordinary  way  of  his  trade,  any  property  on  credit,  and  has 
not  paid  for  the  same,  unless  the  jury  is  satisfied  that  he  had  no 
intent  to  defraud."  The  15th  sub-section  provides :  "  If,  within 
four  months  next  before  the  presentation  of  a  bankruptcy 
petition  against  him,  or  the  commencement  of  the  liquidation, 
he,  being  a  trader,  pawns,  pledges,  or  disposes  of  otherwise  than 
in  the  ordinary  way  of  his  trade,  any  property  which  he  has 
obtained  on  credit  and  has  not  paid  for,  unless  the  jury  is  satisfied 
that  he  had  no  intent  to  defraud."  The  registrar  having  refused 
the  application,  it  was  now  renewed  before  the  Court  of  Appeal. 

Winalow^  Q.O.  and  Broiigh,  in  support  of  the  application.— 
There  was  no  doubt  that  the  inspectors  might  direct  and  the 
trustee  might  institute  any  prosecution  against  the  bankrupt, 
without  obtaining  the  order  of  the  court,  but  even  if  such  prose- 
cution were  successful,  the  costs  would  not  be  allowed  by  the 
county  unless  the  prosecution  was  directed  by  the  court.  They 
submitted  there  was  evidence  of  fraud  which  would  bring  the 
case  within  the  13th  sub-section;  and  that  the  bankrupt  had 
dealt  with  the  goods  otherwise  than  in  the  ordinary  course  of  his 
trade,  by  pledging  them  immediately  after  their  purchase,  and 
making  away  with  the  proceeds,  and  had  thus  been  guilty  of  a 
misdemeanour,  if  not  under  the  14th  at  least  under  the  15th  sub- 
section. 

The  bankrupt  was  unrepresented. 

Jambs,  L.  J.,  was  of  opinion  that  the  registrar  was  quite  right 
in  his  decision  on  this  case,  and  that  the  present  application 
ought  to  be  refused.  There  was  abundant  evidence  of  fraud  of 
some  kind,  which  might  possibly  be  made  the  subject  of  other 
proceedings,  but  the  question  here  was  whether  there  was  evi- 
dence of  the  particular  thing  dealt  with   by  these   three  sub- 
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Ex  parte     sections — whether  there   was    evidence    that    the    goods  were 

Bbott  ;      bought  and  disposed  of  by  the  bankrupt  otherwise  than  in  the 

HoDOBOK.     ordinary   course  of  his  trade.     It  appears  there  was  no   such 

evidence.      The   goods   were  exported  to    Australia^    and    the 

^^'       bankrupt  obtained  advances  on  the  bills  of  lading.      All  that 

Dtbtors'  Act,  was  done  in  the  ordinary  course  of  business^  and  the  mode  in 

ised^Piedff-  which  the  money  thus  raised  had  been  applied  could  not  affect 

tng  goods.     ^^  present  question.     The  court  would  not  be    warranted  in 

consenting  to  a  prosecution  under  these  particular  sub-sections 

merely  because  it  thought  there  was  evidence  of  some  other 

fraud  which  might  be  the  subject  of  other  distinct  proceedings. 

Mellish^  L.J.J  was  of  the  same  opinion.  He  thought  there 
ought  not  to  be  a  prosecution  at  the  expense  of  the  county  unless 
the  court  saw  clearly  that  the  facts^  if  proved^  would  constitute  a 
legal  offence  within  these  sub-sections.  In  his  opinion,  in  order 
to  bring  the  case  within  the  14th  and  15th  sub-sections,  there 
ought  to  be  evidence  that  the  goods,  when  purchased,  were  dealt 
with  otherwise  than  in  the  ordinary  course  of  the  defendant's 
trade.  The  very  essence  of  the  14th  and  15th  sections  was  that 
the  defendant  should  have  dealt  with  the  goods  otherwise  than  in 
the  ordinary  course  of  his  business.  The  general  case  to  which 
the  15th  sub-section  applied  was  where  a  man  bought  goods  on 
credit  and  instantly  sold  them  at  a  lower  price  in  order  to  supply 
himself  with  funds.  Here,  all  that  had  been  done  with  the 
goods  was  that  they  had  been  exported  and  money  had  been 
raised  upon  them  by  pledging  the  bills  of  lading.  The  goods 
were  sent  to  Australia,  and  it  was  more  frequently  the  case  than 
not  that  the  person  so  exporting  goods  raised  money  in  some 
way  on  the  credit  of  the  things  sent.  It  had  been  suggested  that 
an  offence  had  been  committed  under  the  13th  sub- section,  but  it 
appeared  to  him  that  sub-section  could  not  be  applied,  because  it 
must  mean  that  the  debtor  had  been  guilty  of  some  active  fraud 
similar  to  a  false  representation  in  order  to  obtain  the  goods. 

Baooallay,  J.A.,  concurred. — He  thought  the  question  came 
within  the  principle  enunciated  by  Lord  Cairns  in  the  case  of 
Ex  parte  Stallard  (L.  Eep.  3  Oh.  App.  408),  where  his  Lox'd- 
ship  said :  "  I  think  that  no  criminal  prosecution  ought  to  be 
directed  on  the  ground  of  mere  suspicion.'^  In  that  case  the 
Appeal  Court  reversed  the  order  of  the  Commissioner,  and 
directed  proceedings  to  be  taken,  but  therd  it  appeared  the 
bankrupt  had  been  guilty  of  false  representations.  In  this  case 
there  was  no  evidence  of  any  false  pretence  being  made  to  the 
vendors  of  the  goods,  although  it  was  a  case  of  very  grave 
suspicion. 

Solicitors,  Crooh  and  Smith. 
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HIGH  COURT  OF  JUSTICE. 

Common  Plbas  Division. 

Jan.  12  and  13. 

TuBNEB  V.  The  Gebat  Wbstbbn  Eailwat  Company. 

Carriers'  Act  (11  Oeo,  i  8f  \  Will.  4,  c.  68) — Evidence  of  felony  hy 

carriers'  servants. 

Where  the  Carriers'  Act  is  pleaded  to  an  action  against  carriers  for 
loss  of  goods,  proof  that  the  goods  were  stolen,  and  defenda/nts* 
servants  had  greater  facility  of  a^xess  than  other  persons,  is  not 
evidence  for  the  jury  of  a  felony  by  defendants'  servants. 

A  box  containing  silk  was  delivered  to  defendants,  not  declared 
under  the  Carrier s'^  Act,  and  despatched  by  goods  on  a  truck.  On 
the  journey,  after  stopping  at  two  junctions  where  the  train 
divided,  the  box  was  found  broken  open  and  the  silk  gone. 

Held  no  evidence  of  felony  by  defendants'  servants,  and  a  nonsuit 
upheld. 

M^Qaeen  v.  The  Great  Western  Railway  Company  {L,  Rep.  10 
Q.  B.  569 ;  44  L.  J.  135,  Q.  B. ;  32  L.  T.  Rep,  N,  8.  759),  and 
Campbell  v.  The  North  British  Railway  Company  {Court  oj 
Session  Cases,  isth  series,  vol.  2,  p,  433)  approved  and  followed, 

DECLARATION,  that  defendants  were  common  carriers,  and 
received  from  plaintiff  c^ain  goods  to  be  safely  carried 
from  London  to  Guernsey,  and  delivered  within  a  reasonable  time. 
Breach  non-delivery. 

Foorth  plea :  That  the  goods  were  within  the  Carriers'  Act 
(11  Q^o.  4  &  1  Will.  4,  c.  68)  s.  1,  and  were  not  declared. 

Second  replication.  That  the  goods  were  stolen  by  a  servant 
or  servants  of  the  defendants. 

The  case  was  tried  before  Lord  Coleridge,  C.J.,  at  the  London 
sittings  after  Michaelmas  Term  1874. 

The  following  facts  were  proved  or  admitted. 

The  goods,  two  pieces  of  silk  of  the  value  of  42  Z.  15s,,  were 
delivered  to  the  defendants  in  the  evening  of  the  22nd  of  Decem- 
ber, 1873,  in  a  box  fastened  with  nails;  the  box  was  about  three 
feet  long,  gne  foot  deep,  and  one  foot  wide,  and  weighed,  with  the 
contents,  281b.  It  was  loaded  on  a  truck  by  the  defendants'  ser- 
vants, and  was  despatched  by  a  luggage  train,  which  started  at 
12.50  a.m.  on  the  23rd  December  from  Paddington  for  Wey- 
mouth.   It  was  consigned  to  the  plaintiff  in  Guernsey.   At  Frome 
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the  cover  of  the  box  was  found  to  be  broken  off  and  the  contents 
gone.  The  train  divided  at  Chippenham^  where  the  Bristol  traffic 
went  off,  and  again  at  Westbury,  where  the  Salisbnry  traffic  went 
off.  Prome  is  the  first  station  after  leaving  Westbury  for  Wey- 
month.  It  was  contended  on  behalf  of  the  defendants  that  there 
was  no  evidence  to  go  to  the  jury  of  a  felony  by  the  company's 
servants.     The  learned  judge  nonsuited  the  plaintiff. 

In  Hilary  Term  1875,  Field,  Q.O.,  obtained  a  rule  nisi  pursuant 
to  leave  reserved  to  set  aside  the  nonsuit,  and  enter  a  verdict  for 
the  plaintiff  for  42i.  15«.  on  the  ground  that  there  was  evidence 
for  the  jury  in  support  of  the  second  replication. 

Thesiger,(^.G.  and  /.  Digby,  showed  cause. — Since  the  rule  in 
this  case  was  granted  the  point  now  before  the  court  has  in  effect 
been  decided  in  two  cases,  and  the  law  is  plainly  settled.  In 
Rimmell  v.  The  Oreat  Western  Railway  Company  (17  L.  J.  291, 
C.  P.  ;  18  0.  B.  575) ;  Metcalfe  v.  London  Brighton  and  South 
Coast  Railway  Company  (27  L.  J.  333,  0.  P.;  4  0.  B.,  N.  S., 
397),  decided  practically  that  in  order  to  support  a  replication  of 
this  kind  it  was  necessary  to  prove  some  one  substantial  credible 
fact  inconsistent  with  the  contrary.  See  the  judgment  of  Willes, 
J.,  in  the  former  case.  So  matters  remained  till  1874,  when  the 
case  of  Vaughton  v.  The  London  and  North-Western  Railway 
Company  (L.  Rep.  9  Ex.  93 ;  43  L.  J.  75,  Ex. ;  30  L.  T.  Rep. 
N.  S.  119)  was  decided,  which  has  wrongly 'been  supposed  to 
alter  the  law.  The  last  part  of  the  head  note  to  that  case  in  the 
Law  Reports  is  in  accordance  with  the  decided  cases,  but  you 
must  point  to  some  one  or  more  individuals,  and  in  that  case 
specific  persons  were  pointed  to.  [Geovb,  J. — If  very  strong 
evidence  were  given  to  show  that  some  servant  had  committed  the 
felony,  and  there  were  nothing  to  point  to  any  individual,  what 
would  be  the  effect?]  If  it  were  merely  a  general  probability 
the  company  would  not  be  liable,  and  here,  if  the  plaintiff's  con- 
tention be  correct,  they  would  have  to  prove  a  negative,  which 
would  be  practically  impossible ;  they  could  not  call  every  one  of 
their  servants  who  may  have  had  to  do  with  the  box :  {McQueen  v. 
The  Great  Western  Railway  Company,  L.  Rep.  10  Q.  B.  569  j  44 
L.  J.  130,  Q.  B.;  32  L.  T.  Rep.  N.  S.  759;  and  Campbell  v. 
The  North  British  Railway  Company,  Court  of  Session  Gases,  4th 
series,  vol.  2,  p.  430),  both  decided  since  the  rulein'this  case  was 
moved,  are  directly  in  point  for  the  defendants.  The  decision  in 
Oogarty  v.  The  Cheat  Southern  and  Western  Railway  {It.  Rep.  8 
C.  L.  344)  which  was  cited  when  the  rule  was  moved,  has  since 
been  reversed  in  the  Exchequer  Chamber  (Ir.  Rep.  9  C.  L.  233). 
A  mere  scintilla  of  evidence  is  not  enough  to  make  a  case  for  the 
jury:  (Giblin  v.  M'Mullen,  38  L.  J.  27,  28,  P.  C.  per  Lord 
Chelmsford.)  A  criminal  act  is  not  to  be  presumed  even  in  a 
civil  ease  :  (Brass  v.  Maitland,  26  L.  J.  54,  Q.  B.  per  Lord  Camp- 
hell,  C.J.) . 

Dlyhy  Seymour,  Q.C.  and  Willis  in  support  of  the  rule. — The 
Scotch  case  Gamphell  v.  The  North  British  Railway  Company  {ubi 
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9up.)  is  different  from  this^  for  tliere  the  finding  on  the  facts  was 
reversed,  and  M'QuLeen  v.  The  Oreat  Western  Railwa/y  Company 
{ubi  sup,)  is  distingnishable  on  account  of  the  greater  facility  of 
access  which  strangers  had  in  that  case.  Boyce  v.  Ohapman  (2 
Bing.  N.  C.  222)  is  in  the  plaintiff's  favour.  All  the  cases  neces- 
sarily differ  somewhat  in  their  facts,  and  the  question  is  rather 
what  inferences  ought  to  be  drawn.  Here  there  was  exclusive 
possession  by  the  bailees ;  the  box  was  found  broken  open  and 
the  contents  gone;  surely  that  is  some  evidence.  It  is  not 
enough  to  show  that  the  evidence  was  slight;  the  defendants 
must  show  that  there  was  none^  and  the  court  cannot  weigh  the 
evidence :  {Oompcmy  of  Oa/rpejiters  v.  Hay  ward,  1  Doug.  374  ; 
Ootton  V.  Wood,  29  L.  J.  333,  0.  P. ;  Ryder  y.  Wombwell^L.  Rep. 
4  Ex.  32 ;  38  L.  J.  8,  Ex. ;  19  L.  T.  Rep.  N.  S.  491.) 

Gbovs,  J. — ^I  am  of  opinion  that  the  rule  ought  to  be  dis- 
charged. This  is  not  a  case  in  which  we  are  without  authority, 
for  there  are  several  cases,  varying  more  or  less  in  their  facts, 
which  are  to  a  certain  extent  in  point,  and  particularly  two  de- 
cisions which  have  been  referred  to,  McQueen  v.  The  Qreat  Western 
Railway  {ubi  sup.)  in  the  Queen's  Bench,  and  Campbell  v.  The 
North  British  Railway  Oompa/ny  {ubi  sup.)  in  the  Scotch  Court 
of  Session.  I  will  not  express  any  decided  opinion  as  to  the 
conclusion  which  I  should  have  arrived  at  if  these  cases  had  not 
been  decided,  for  these  cases  are  expressly  in  point ;  the  facts 
differ  but  little  from  the  facts  of  the  present  case,  and,  what  is 
more  important,  the  judgments  proceed  upon  a  ground  which 
overrules  the  argument  used  in  tiiis  case,  that  there  is  evidence 
of  a  felony  by  the  company's  servants,  because  there  is  greater 
probability  that  they  would  have  an  opportunity  than  that  one  of 
the  public  would.  Both  in  the  Queen's  Bench  and  in  the  Court 
of  Session  that  ground  was  stated  not  to  be  sufficient  to  turn  the 
balance  so  as  to  make  a  case  to  go  to  the  jury.  One  obvious 
remark  is  that,  if  that  argument  is  held  to  be  sufficient,  in  every 
case  where  the  circumstances  point  to  a  felony  the  railway  com- 
pany would  have  the  onus  thrown  upon  them  of  rebutting  the 
inference  raised  against  them,  which  it  would  be  extremely  difficult 
to  rebut.  There  would  always  be  a  prima  fa^  case  against  the 
railway  company,  for  in  all  cases  it  is  more  probable  mat  a  ser- 
vant of  the  company  would  have  access  to  the  goods  than  that 
one  of  the  public  would,  and,  therefore,  according  to  the  view  of 
the  law  contended  for  on  behalf  of  the  plaintiff  me  railway  com- 
pany would  always  be  subject  to  have  a  verdict  found  against 
them,  or  must  call  as  a  witness  every  servant  who  could  possibly 
have  had  anything  to  do  with  the  goods  in  every  case.  It  is  an 
invariable  rule  that  where  a  court  of  co-ordinate  jurisdiction  has 
decided  a  point  we  ougbt  not  to  differ  from  them  unless  for  some 
very  strong  and  cogent  reason.  Now  is  there  any  such  reason 
here  f  I  see  none.  As  to  M^Qv,een  v.  The  Oreat  Western  Railway 
Company  {ubi  sup,),  the  only  difference  alleged  is  that  the  goods 
there  were  placed  on  a  truck  i^t  Cardiff^  and  left  standing  for 
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some  hours  on  a  siding  where  there  was  a  right  of  way^  and  there- 
fore the  public  had  access.    I  doubt  if  this  makes  any  distinction^ 
for  here  i\xQ  goods  were  delivered  to  the  defendants  in  the  even- 
ing to  go  by  the  Great  Western  Railway  to  Chippenham^  West- 
bury^  and  Frome.     It  does  not  appear  when  they  were  loaded^ 
but  the  inference  would  rather  be  that  they  were  loaded  soon 
after  they  got  to  thiB  station^  for  it  is  not  probable  that  the 
company  would  allow  the  goods  to  be  left  lying  about  on  their 
premises.     If  this  be  so  there  were  some  hours  during  which  the 
goods  must  have  been  on  the  truck  or  somewhere  at  Paddington 
Station^  where  there  would  be  a  great  many  people  about.   'Ebere 
is^  therefore^  no  substantial  distinction  between  this  case  and 
McQueen  v.    Ths   Great   Western  Railway  Oompany  {ubi  sup.). 
This  was  a  goods  train^  and  there  were  two  branch  lines  where 
the  train  was  divided^  at  Chippenham  and  at  Westbury;   how 
long  the  train  remained  at  these  stations^  and  how  far  the  public 
had  access^  we  have  no  evidence.    There  seems^  therefore^  to  be 
no  substantial  distinction^  for  in  both  cases  the  public  appear  to 
have  had  access.     Here  it  has  been  contended  that  the  right 
direction  would  have  been  that  the  jury  ought  to  find  for  the 
plaintiff  if  they  thought  it  more  probable  that  the  servants  of  the 
defendants  took  the  goods.     But  in  M'Queen  v.  The  Cheat  Western 
Railway  Oompany  Cockbum^  C.J.  overrules  his  own  direction  to 
the  jury^  and  lays  down  the  law  as  follows :  "  Looking  to  the 
language  of  that  judgment  (that  of  Pigott^  B.  in  VaugMon  v. 
The  London  and  North-Westem  Railway   Oompa/ny,  ubi  sup,), 
"  which  I  followed  almost  verbatim  in  the  direction  which  I  gave 
to  the  jury  in  this  case^  it  comes  to  this — that  where  in  the 
opinion  of  the  jury  the  facts  are  more  consistent  with  the  guilt  of 
the  defendants'  servants  than  with  that  of  any  other  person  not 
in  their  employ^  then  the  carrier  is  called  upon  for  an  answer^  and 
if  the  conduct  of  certain  persons  is  impugned^  and  those  persons 
are  not  called  as  witnesses^  the  inference  wocdd  be  that  a  felony 
had  been  committed  by  them.     I  think  that  proposition  is  not 
maintainable.     It  appears  to  me  that  the  question  of  probability 
or  improbability  can  only  be  considered  as  an  element  in  the 
consideration  of  the  general  case.     But  in  considering  whether 
the  proposition  that  in  fact  a  felony  has  been  committed  by  the 
company's  servants^  has  or  has  not  been  established^  or  whether 
the  suspicion  is  that  they  have  been  guilty  of  felony  rather  than 
that  a  stranger  or  strangers  have  been^  the  greater  or  less  degree 
of  probability  cannot  be  an  element  in  the  consideration  of  the 
question ''  (L.  Bep.  10  Q.  B.  at  pages  573^  574).    The  law  there 
laid  down  applies  exactly  to  the  present  case.     And  Mellor,  J. 
in  the  same  case  says^  ''There  was  nothing  to  show  that  the 
company's  servants  had  taken  the  parcel  except  the  greater 
knowledge  or  facility  which  the  company's  servants  had.     On 
the  other  hand^  there  was  abundant  opportunity  for  any  other 
person  to  come  and  steal  it.     Although  it  might  be  that  the 
probability  was  greater  that  the  case  was  stolen  by  one  of  the 
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company's  servants  than  by  a  stranger,  and  Blthough  that  pro- 
bability weighed  and  ought  to  weigh  with  a  jory  when  they 
have  got  before  them  facts  fiufficient  to  raise  a  prvmcl  facie  case  to 
charge  the  company,  still,  if  the  plaintiff  fails  to  make  out  a  prima 
fade  case,  then  the  fact  that  it  was  more  probable  that  the  box 
was  stolen  by  the  company's  servants  than  by  a  stranger  is  not 
sufiSdent  to  establish  that  a  felonv  had  been  committed  by  the 
company's  servants"  (L.  Rep.  10  Q.  B.  at  page  575).  The  judg- 
ment of  Quain,  J.,  is  also  to  the  same  effect.  Therefore,  all  the 
judges  in  that  case  lay  down  that  the  mere  balance  of  probability, 
in  an  undefined  sense,  that  one  class  of  persons  took  tne  goods  is 
not  sufficient.  The  Scotch  case  which  has  been  cited  {Campbell 
V.  The  North  British  Railway  Oompany,  ubi  sup.)  proceeds  on 
precisely  the  same  grounds.  According  to  the  head-note  in  that 
case  the  court  held  that  it  was  not  sufficient  for  the  pursuers  to 
prove  that  there  was  a  greater  probability  of  the  theft  having 
been  committed  by  servants  of  the  company  than  by  strangers, 
and  in  delivering  judgment  the  Lord  President  says,  '^  It  will  not 
do  to  infer  this  from  the  fact,  common  to  all  cases,  that  the  rail- 
way company's  servants  have  the  best  opportunity  of  committing 
a  theft  "  (page  435).  These  cases  appear  to  me  to  be  absolutely 
and  expressly  in  point.  The  judgment  of  Erie,  C.  J.,  in  Cotton  v. 
Wood  [ubi  sup.)  shows  that  to  make  a  case  for  a  jury  it  is  not 
enough  that  there  should  be  a  mere  scintilla  of  evidence.  In  a 
case  like  the  present  I  think  there  must  be,  first,  a  preponderating 
balance  of  probability;  and,  secondly,  the  evidence  must  point 
definitely  to  some  one  or  more  persons.  Here  primd  facie  the 
defendants'  servants  would  have  had  greater  facility  of  access, 
but  it  has  been  decided  that  that  is  not  sufficient,  and  I  see  no 
sufficient  ground  for  varying  from  the  principle  of  those  decisions. 
Persons  who  send  goods  of  this  description  by  railway  can  guard 
themselves  against  loss  by  paying  a  higher  rate  for  the  carriage. 
I  do  not  say  that  this  circifmstance  alters  the  logical  conclusion 
at  which  I  should  otherwise  have  arrived,  but  it  is  not  without 
effect  if  the  merits  of  the  case  are  considered.  However,  I  form 
my  opinion  on  the  decided  cases. 

Abchibald,  J. — I  am  of  the  same  opinion.  I  entirely  concur 
with  my  brother  Grove  on  the  cases  that  he  has  referred  to. 
They  seem  to  be  expressly  in  point,  and  I  cannot  distinguish 
them.  The  contention  that  it  is  enough  if  it  is  more  consistent 
with  a  felony  by  the  company's  servants  is  exactly  the  view  over- 
ruled in  McQueen  v.  The  Cheat  Western  Railway  Company  {ubi 
sup.).  Where  there  is  a  plea  under  the  Carriers'  Act,  and  a  re- 
plication of  a  felony  by  the  defendants'  servants,  the  burden  of 
proof  is  on  the  plaintiff,  and  in  this  case  he  seeks  to  satisfy  it  by 
evidence  of  delivery  to  the  defendants,  and  that  the  goods  appear 
to  have  been  abstracted,  and  relies  on  that  as  proof  of  a  theft  by 
some  servant.  This  is  exactly  what  was  held  not  sufficient  in 
McQueen  v.  The  Oreat  Western  Railway  Company  {ubi  sup.),  and 
I  think  it  is  veiy  good  sense  that  it  should  be  so  decided,  because. 
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if  that  view  were  npheld^  as  has  been  pointed  outj  it  would  be 
sufficient  in  every  case  to  prove  facts  wnich  point  to  a  felony  by 
some  person  in  order  to  call  on  the  carrier  to  prove  that  the 
felony  was  not  committed  by  his  servants.  But  this  is  not  suf- 
ficient evidence  on  which  a  jury  could  reasonably  come  to  a  ver- 
dict for  the  plaintiff.  One  knows  it  is  quite  possible  that  the 
goods  may  have  been  stolen  by  trespassers  on  the  company's 
premises^  and  before  the  balance  can  be  turned  against  the  de- 
fendants it  is  necessary  to  go  further.  I  admit  that  there  may 
be  many  nice  shades  of  difference.  If  the  goods  were  followed 
by  the  owner^  who  kept  his  eye  upon  them  until  the  train  started, 
and  when  the  train  arrived  at  the  next  station  they  were  gone, 
that  might  be  some  evidence.  I  do  not  say  how  it  would  be, 
I  only  suggest  it  as  an  instance.  Or  again,  if  the  evidence 
showed  that  there  was  no  possibility  of  access  by  strangers,  that 
might  be  sufficient.  But  here  the  plaintiff  has  not  done  that. 
He  rests  his  case  simply  on  the  inference  of  felony,  which  it  is 
contended  on  his  behalf  ought  to  be  drawn  from  the  fact  that  the 
goods  which  were  stolen  were  in  the  custody  of  the  defendants. 
But  the  case  of  M^Qaeen  v.  The  Cheat  Western  Railway  Company 
{uhi  sup,)  and  Oa/mpbell  v.  The  North  British  Railway  Company 
(ubi  sup.)  distinctly  negative  the  supposition  that  such  an  in- 
ference is  to  be  drawn.  We  are  bound  by  the  decision  in  the 
Queen's  Bench,  and  I  see  no  reason  jbo  differ  from  the  principles 
on  which  those  cases  proceeded. 

Lord  CoLERiDaB,  C.J. — I  am  of  the  same  opinion.  The  ground 
on  which  I  nonsuited  the  plaintiff  at  the  trisJ  was  that  there  was 
no  evidence  of  the  truth  of  the  replication  which  the  plaintiff 
was  bound  to  prove.  The  plaintiff  seeks  to  recover  damages  for 
the  loss  of  goods,  the  nature  and  value  of  which  he  was  bound 
to  declare  under  the  1st  section  of  the  Carriers'  Act  (11  Q-eo.  4  & 
1  Will.  4,  c.  68),  otherwise  the  defendants  are  not  liable.  Here 
there  was  no  declaration  of  the  nature  and  value  of  the  goods, 
and  no  special  rate  of  carriage  tendered  or  paid ;  bub  the  plaintiff 
relies  upon  the  8th  section  of  the  Act,  by  which  it  is  very  pro- 
perly provided  that  nothing  in  the  Act  shall  protect  carriers  from 
liability  to  answer  for  loss  or  injury  arising  from  the  felonious  acts 
of  their  servants.  In  this  case  I  think  there  was  good  evidence 
that  the  property  was  stolen  by  some  one,  but  this  is  not  enough, 
for  if  section  8  is  taken  advantage  of  evidence  must  be  given 
pointing  to  the  company's  servants  before  there  is  a  cas^  for  the 
jury.  Now  what  are  the  facts  f  There  were  no  facts  proved  but 
these.  The  box  was  properly  secured  and  delivered  to  the  defen- 
dants at  Paddington ;  it  was  sent  from  there  to  Frome,  where  it 
was  discovered  that  the  goods  were  gone ;  it  had  been  all  the 
time  in  the  exclusive  possession  of  the  defendants.  That  is  the 
whole  of  the  evidence,  and  no  doubt  it  is  evidence  of  a  robbery 
by  some  person,  and  Mr.  Willis  says  that  it  is  sufficient  for  the 
purposes  of  the  present  case ;  he  says  that  it  is  evidence  on 
which  a  juiy  may  find  that  the  goods  were  stolen  by  the  com- 
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pany^s  servants.  But  there  is  nothing  really  but  the  possession  Tubmb 
of  the  defendants.  No  fact  has  been  proved  to  suggest  a  charge  _  ^ 
against  any  person  or  any  set  of  persons.  It  most  be  admitted  wwstbsk 
that  you  need  not  give  evidence  sufficient  to  bring  home  the  Railway 
charge  to  A.,  B.,  0.,  or  D.,  but  you  must  give  evidence  implicat-  CoiffAKT. 
ing  one  or  more  out  of  a  set  of  ascertained  persons.    Now^  what        igjg. 

evidence  is  there  here  ?    There  certainly  is  the  opportunity  which        

the  defendants^  servants  would  have  had  of  c^etting  at  the  goods  ^^yf^t^ 
on  the  iouniey  from  Paddington  down  to  Prome,  aSd  opportunity,  ^'"^^ 
no  doubt^  may  be  sometimes  weighed  as  an  element  in  the  case^ 
where  there  are  other  facts  pointing  in  the  same  direction.  No 
doubt  that  is  so^  but  I  cannot  understand  how  mere  opportunity 
can  of  itself  be  sufficient,  and  the  case  here  is  nothiiig  more  than 
that  there  was  greater  opportunity ;  that  fact  stands  alone.  How 
is  that  evidence  to  go  to  the  jury  in  this  or  any  other  case  ?  I  admit 
that  there  need  not  be  such  evidence  as  would  convict  any  par- 
ticular person,  but  there  must  be  evidence  which,  if  it  pointed  to 
an  individual,  would  warrant  a  judge  in  leaving  the  case  to  the 
jury.  Suppose  here  that  there  were  a  criminal  prosecution  against^ 
A.  B.  for  stealing  these  goods,  it  is  shown  that  he  has  a  greater 
opportunity  of  access,  and  the  case  stops  there ;  no  judge  would 
be  justified  in  leaving  the  case  to  the  jury.  So  neither  is  there 
evidence  in  support  of  this  replication  in  which  by  hypothesis  a 
class  is  substituted  for  an  individual.  The  case  which  was 
brought  to  my  notice  at  the  trial  was  Vaughton  v.  The  London 
and  North'Westem  Railway  Company  {ubi  sup,),  and  it  appears 
to  me  now,  speaking  with  the  greatest  respect,  that  that  decision 
was.  perfectly  right.  There  three  persons  were  named,  and  cer- 
tain facts  proved  which  were  sufficient  to  raise  a  case  for  the  jury. 
There  was  the  fact  of  recent  possession,  and*there  was  very  good 

Sound  for  sustaining  the  verdict  when  this  was  left  unexplained, 
lat  was  the  case  cited  at  Nisi  Prius,  but  McQueen  v.  The  Great 
Western  Railway  Company  {ubi  sup.),  and  Campbell  v.  The  North 
British  Railway  Company  {ubi  sup.),  have  since  been  decided.  If 
we  look  at  the  substance  of  the  cases — ^for  no  one  case  is  exactly 
like  another — those  cases  are  not  distinguishable  from  the  pre- 
sent, and  they  show  that  the  mere  existence  of  greater  oppor- 
tunity is  no  evidence  by  itself.  On  principle  and  authority,  apart 
from  the  argument  ab  inconvenienti,  it  appears  that  these  cases 
were  rightly  decided,  and  the  nonsuit  must  stand. 

Rule  ddscha/rged. 
Solicitor  for  plaintiff.  Heather  and  Son. 
Solicitor  for  defendants,  R.  R.  Nelson. 
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May  29^  and  June  12. 

(Before  Cockburn,  C.J.,  Kelly,  C.B.,  Bramwbll,  B.,  Bla.ckbubn, 
Mellob,  and  Lush,  JJ.,  Clbabbt,  B.,  Brett,  Grove,  Deemah, 
QuADiT,  and  Archibald,  JJ.,  Pollock,  and  Amphlett,  BB.,  and 
Field,  and  Lindley,  JJ.) 

Reg.  v.  Prince,  (a) 

Abduction — GUrl  under  sixteen — 24  ^25  Vict  c,  100,  s.  55. 

'It  is  no  defence  to  am,  indictment  for  unlawfully  taMng  an  un^ 
married  girl  under  the  age  of  sixteen  yea/rs  out  of  the  possession^ 
and  against  the  will  of  her  father,  ^c,  contrary  to  the  24  ^  25 
Vict,  c.  100,  s.  55,  that  the  drfendcmt  bond  fide  and  reasonably 
believed  that  the  girl  was  older  than  sixteen,  Brett,  J.,  dis" 
sentiente. 

CASE  reserved  for  the  opinion  of  the  Court  for  the  Considera- 
tion of  Crown  Gases  Reserved  by  Denman,  J. 

At  the  Assizes  for  Surrey^  held  at  Kingston-on-Thames  on 
the  24th  March  last,  Henry  Prince  was  tried  before  me  npon  the 
charge  of  having  unlawfully  taken  one  Annie  Phillips,  an 
unmarried  girl,  being  under  the  age  of  sixteen  years,  out  of  the 
possession,  and  against  the  will  of  her  father.  The  indictment 
was  framed  under  sect.  55  of  24  &  25  Vict.  c.  100. 

He  was  found  guilty,  but  judgment  was  respited  in  order  that 
the  opinion  of  the  Court  for  Crown  Cases  Reserved  might  be 
taken  upon  the  following  case. 

All  the  facts  necessary  to  support  a  conviction  existed^  and 
were  found  by  the  jury  to  have  existed,  unless  the  following 
facts  constitute  a  defence.  The  girl  Annie  Phillips,  though 
proved  by  her  father  to  be  fourteen  years  old  on  the  6th  April 
following,  looked  very  much  older  than  sixteen;  and  the  jury 
found  upon  reasonable  evidence,  that  before  the  defendant  took 
her  away  she  had  told  him  that  she  was  eighteen,  and  that  the 
defendant  bona  fide  believed  that  statement  and  that  such  beUef 
was  reasonable. 

If  the  Court  is  of  opinion  that  under  these  circumstances  a 
conviction  was  right,  the  defendant  is  to  appear  for  judgment  at 
the  next  Assizes  for  Surrey,  otherwise  the  conviction  is  to  be 

(a)  Reported  by  John  Thokpbon,  Eeq.,  Barrister-at-Law. 
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? Hashed:     (See  B.  y.  Bobins,  1  G.  &  K.  456;  B.  v.  Oli^,  10 
Jox  a  C.  402.) 

No  oounsel  was  instructed  to  argue  on  behalf  of  the  prisoner. 

The  case  came  on  in  the  court  below  on  24th  April^  and  was 
directed  to  be  argued  before  all  the  judges. 

May  29. — Lilley,  for  the  prosecution.  The  conviction  was 
right.  The  24  &  25  Vict.  c.  100,  s.  55,  which  enacts  that 
whosoever  shall  unlawftilly  take,  or  cause  to  be  taken,  any 
unmarried  girl,  being  under  the  age  of  sixteen  years,  out  of  the 
possession,  and  against  the  will  of  her  father  or  mother,  or  of 
any  other  person  having  the  lawful  care  or  charge  of  her,  shall  be 
guilty  of  a  misdemeanor,  is  one  of  a  series  of  enactments  in  the 
statute,  intended  for  the  protection  of  females.  It  is  no  defence 
that  the  girl  left  voluntarily  or  consented  to  be  taken  out  of  the 
custody  of  her  parents  or  guardian.  In  Beg.  v.  Kipps  (4  Cox. 
C.  C.  167)  upon  the  previous  statute  of  9  Geo.  4,  c.  21^  s.  20 
(which  was  precisely  similar  to  the  present  enactment)  it  was  so 
held.  In  that  case  Maule,  J.,  said,  '^  If  the  construction  apparently 
put  upon  the  statute  in  Beg,  v.  Meadows  (1  Gar.  &  Kir.  899)  be 
the  right  construction,  the  Act  can  hardly  ever  be  violated  except 
in  the  case  of  children  in  arms.  It  rarely  or  never  happens  that 
the  abductor  carries  away  a  girl  of  fourteen  or  fifteen  in  his  arms, 
or  upon  his  back,  so  that  such  an  interpretation  would  make  the 
statute  inoperative.  The  law  throws  a  protection  about  young 
persons  of  the  female  sex,  cmd  within  the  age  specified  by  the 
statute.  It  has  been  determined  by  the  Legislature  that  at  that 
age  young  females  are  not  able  to  protect  themselves,  or  give  any 
bin<£ng  consent  to  a  matter  of  this  description.  It  is,  therefore, 
quite  immaterial  whether  the  girl  abducted  consent  or  not.  If 
her  family,  that  is  to  say,  those  who  under  the  statute  may 
lawfully  have  the  possession  and  control  over  her,  do  not  consent 
to  her  departure,  the  offence  is  completed.'^  So  in  Beg,  v.  Olifier 
(10  Cox  C.  C.  402)  where  the  prisoner's  counsel  contended  that 
the  statement  of  the  girl  to  the  prisoner  that  she  was  seventeen 
years  old  relieved  him  from  the  charge  of  abduction  under  the 
statute,  Bramwell,  B.,  was  of  opinion  that  any  man  who  dealt  with 
an  unmarried  female  did  so  at  his  own  peril,  and  if  she  turned 
out  to  be  under  sixteen  years  old  he  was  liable  under  this  statute. 
Again  in  Beg.  v.  My  cock  (12  Cox  C.  C.  28)  upon  an  indictment 
under  this  statute,  Willes,  J.,  told  the  jury  that  '^  the  fact  of  the 
girl  being  a  consenting  party  could  not,  so  far  as  the  jury  were 
concerned,  absolve  the  prisoner  from  the  charge  of  abduction, 
although  it  might  be  a  matter  for  some  consideration  in  dealing 
with  him  afterwards,  should  the  case  result  in  a  conviction.  The 
statute  upon  which  the  prosecution  was  based  was  for  the  pro- 
tection of  the  rights  of  parents ;  and  the  prisoner  had  no  more 
right  to  deprive  the  father  of  the  girl  of  his  property,  as  it  were, 
in  her  and  his  possession  of  her,  man  he  would  have  had  a  right 
to  go  into  his  shop,  and  carry  away  one  of  his  telescopes  or 
optical  instruments.     The  girl  was  also  just  as  much  in  the 
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Rw.        possession  of  her   father  when  she  was  walking  in  the  street, 
Pbingi.      'iiJgss  she  had  given  up  the  intention  of  returning  home,  as  if 

she  had   actually  been   in  her  father's   house  when  taken   off. 

1875.  Lastly  the  prisoner  was  bound  to  ascertain  the  girl's  age;  or 
Ah^ion  ^^^S  *o  ^0  that,  to  take  the  consequences  of  abducting  her,  if  it 
turned  out  that  she  was  under  sixteen  years  old.  In  Reg.  v  Booth 
(12  Cox  C.  C.  231)  Quain,  J.  expounded  the  law  in  a  similar 
way.  The  defence  there  was  that  the  prisoner,  actuated  by 
religious  and  philanthropic  motives,  had  taken  the  girl  from  her 
parents  in  order  to  save  her  from  seclusion  in  a  convent ;  and 
that  he  had  no  means  of  ascertaining  her  age.  Quain,  J.  said 
to  the  jury  :  ''  The  law  is  perfectly  clear,  and  well  established  by 
decisions  upon  that  section.  You  have  nothing  to  do  with  what 
was  the  prisoner's  motive  in  taking  this  girl  away.  It  is  utterly 
immaterial  whether  he  thought  her  eighteen  years  of  age  or  less. 
If  he  understood  the  responsibility  of  taking  an  unmarried  girl 
out  of  her  father's  house,  though  she  consented  to  go,  and  he 
had  no  bad  motive,  and  although  he  did  not  know  her  to  be 
under  the  age  of  sixteen^  he  is  responsible  for  his  act.  His 
motives,  his  philanthropy,  and  the  fact  that  she  was  willing  to 
go,  have  nothing  to  do  with  the  question  before  you." 

The  following  cases  were  also  referred  to  Bsg.  v.  Robins  (1  Oar.  & 
Kir.  456) ;  Reg.  v.  Tiwmina  (30  L.  J.  45,  M.  C. ;  8  Cox  0.  C.  401) ; 
Reg.  V.  Sleep  (8  Cox  C.  C.  472 ;  30  L.  J.  170,  M.  C.) ;  Attorney- 
Oen&ral  v.  Lockwood  (9  M.  &  W.  378) ;  Reg.  v.  Mwrsh  (2  B.  &  0. 
717) ;  Lee  v.  Simpson  (3  C.  B.  871.)  Our.  adv.  vult. 

Jwne  12. — Bramwbll,  B.,  delivered  the  following  judgment,  to 
which  the  Lord  Chief  Baron  Kelly,  Clbasby,  B.,  Grovb,  J., 
Pollock,  B.,  and  Amphlbtt,  B.,  assented. — The  question  in  the 
case  depends  on  the  construction  of  the  statute  under  which  the 
prisoner  is  indicted.  That  enacts  that  "  whosoever  shall  unlaw- 
fully take  any  unmarried  girl  under  the  age  of  sixteen  out  of  the 
possession,  and  against  the  will  of  her  father,  or  mother,  or  any 
other  person  having  the  lawful  care  or  charge  of  her,  shall  be 
guilty  of  a  misdemeanor."  Now  the  word  "  unlawfully"  means 
''not  lawfully,"  "otherwise  than  lawfully,"  ''without  lawful 
cause  " — such  as  would  exist  for  instance  on  a  taking  by  a  police 
officer  on  a  charge  of  felony,  or  a  taking  by  a  father  of  his-  child 
from  her  school.  The  statute,  therefore,  may  be  read  thus  : 
"whosoever  shall  take,  Ac,  without  lawful  cause."  Now  the 
prisoner  had  no  such  cause,  and  consequently  except  in  so  far  as 
it  helps  the  construction  of  the  statute,  the  word  "  unlawfully" 
may,  in  the  present  case,  be  left  out,  and  then  the  question  is, 
has  the  prisoner  taken  an  unmarried  girl  under  the  age  of  sixteen 
out  the  possession  of,  and  against  the  will  of  her  father  f  In  fact 
he  has;  but  it  is  said  not  within  the  meaning  of  the  statute, 
and  that  that  must  be  read  as  though  the  word  "  knowingly^'  or 
some  equivalent  word  was  in,  and  the  reason  given  is,  that  as  a 
rule  the  mens  rea  is  necessary  to  make  any  act  a  crime  or  o£fence 
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and  that  if  the  facts  necessary  to  constitute  an  offence  are  not        Rm. 
known  to  the  alleged  offender^  there  can  be  no  mens  rea.     I  have      p^ 

used  the  word  "knowingly/^  but  it  will  perhaps  be  said,  that        

here  the  prisoner  not  only  did  not  do  the  act  knowingly,  but  1875. 
knew,  as  he  would  have  said  or  believed,  that  the  fact  was 
otherwise  than  such  as  would  have  made  his  act  a  crime ;  that 
here  the  prisoner  did  not  say  to  himself,  ^^  I  do  not  know  how  the 
fact  is,  whether  she  is  under  sixteen  or  not,  and  will  take  the 
chance,''  but  acted  on  the  reasonable  belief  that  she  was  over 
sixteen :  and  that  though,  if  he  had  done  what  he  did,  knowing 
or  believing  neither  way,  but  hazarding  it,  there  would  be  a  mens 
rea,  there  is  not  one  when  he  believes  he  knows  that  she  is  over 
sixteen.  It  is  impossible  to  suppose  that  a  person  taking  a  girl 
out  of  her  father's  possession  against  his  will  is  guilty  of  no 
offence  within  the  statute  unless  he,  the  taker,  knows  she  is  under 
sixteen — ^that  he  would  not  be  guilty  if  the  jury  were  of  opinion 
he  knew  neither  one  way  nor  the  other.  Let  it  be,  then,  that  the 
question  is  whether  he  is  guilty  where  he  knows,  as  he  thinks, 
that  she  is  over  sixteen.  This  introduces  the  necessity  for 
reading  the  statute  with  some  strange  words  introduced;  as 
thus :  ''  Whosoever  shall  take  any  unmarried  girl  being  under 
the  age  of  sixteen,  and  not  believing  her  to  be  over  the  age  of 
sixteen,  out  of  the  possession,"  &c.  Those  words  are  not  there, 
and  the  question  is  whether  we  are  bound  to  construe  the  statute 
as  though  they  were,  on  account  of  the  rule  that  the  mens  rea  is 
necessary  to  make  an  act  a  crime.  I  am  of  opinion  that  we  are 
not,  nor  as  though  the  word  "  knowingly"  was  there,  and  for  the 
following  reasons.  The  act  forbidden  is  wrong  in  itself,  if  with- 
out lawful  cause.  I  do  not  say  illegal,  but  wrong.  I  have  not 
lost  sight  of  this,  that  though  the  statute  probably  principally 
aims  at  seduction  for  carnal  purposes,  the  taking  may  be  by  a 
female,  with  a  good  motive.  Nevertheless,  though  there  may  be 
cases  which  are  not  immoral  in  one  sense,  I  say  that  the  act 
forbidden  is  wrong.  Let  us  remember  what  is  the  case  supposed 
by  the  statute,  it  supposes  that  there  is  a  girl, — ^it  does  not  say 
a  woman,  but  a  girl  something  between  a  child  and  a  woman-^it 
supposes  she  is  in  the  possession  of  her  father,  or  mother,  or 
other  person  having  lawful  care  and  charge  of  her,  and  it  supposes 
there  is  a  taking,  and  that  that  taking  is  against  the  will  of  the 
person  in  whose  possession  she  is.  It  is  then  a  taking  of  a  girl 
in  the  possession  of  someone,  against  his  will.  I  say  that  done 
without  lawful  cause  is  wrong,  and  that  the  Legislature  meant  it 
should  be  at  the  risk  of  the  taker  whether  or  no  she  was  under 
sixteen.  I  do  not  say  that  taking  a  woman  of  fifly  from  her 
brother's  or  even  father's  house  is  wrong.  She  is  at  an  age 
when  she  has  a  right  to  choose  for  herself,  she  is  not  a  girl,  nor 
of  such  tender  age  that  she  can  be  said  to  be  in  the  possession 
of  or  under  the  care  or  charge  of  anyone.  If  I  am  asked  where 
I  draw  the  line,  I  answer  at  when  the  female  is  no  longer  a  girl 
in  anyone's  possession.     But  what  the  statute  contemplates,  and 
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what  I  say  is  wrongs  is  the  taking  of  a  female  of  such  tender 
years  that  she  is  properly  called  a  girl,  and  can  be  said  to  be  in 
another^s  possession,  and  in  that  other's  care  or  charge.  Ho 
argument  is  necessary  to  prove  this ;  it  is  enough  to  state  the 
case.  The  Legislature  has  enacted  that  if  anyone  does  this  wrong 
act  he  does  it  at  the  risk  of  her  turning  out  to  be  under  sixteen. 
This  opinion  gives  full  scope  to  the  doctrine  of  the  mens  rea.  If 
the  taker  believed  he  had  the  father's  consent,  though  wrongly, 
he  would  have  no  mens  tea.  So  if  he  did  not  know  she  was  in 
anyone's  possession,  nor  in  the  care  or  charge  of  anyone.  In 
those  cases  he  would  not  know  he  was  doing  the  act  forbidden 
by  the  statute,  an  act  which,  if  he  knew  she  was  in  the  possession 
and  care  or  charge  of  anyone,  he  would  know  was  a  crime  or  not 
according  as  she  was  under  sixteen  or  not.  He  would  know  he 
was  doing  an  act  wrong  itself,  whatever  was  his  intention,  if 
done  without  lawful  cause.  In  addition  to  these  considerations 
one  may  add,  that  the  statute  does  use  the  word  ^'  unlawfully," 
and  does  not  use  the  words  '*  knowingly  or  not  believing  to  the 
contrary."  If  the  question  was  whether  his  act  was  unlawful 
there  would  be  no  difficulty,  as  it  clearly  was  not  lawful.  This 
view  of  the  section  to  my  mind  is  much  strengthened  by  a 
reference  to  other  sections  of  the  same  statute.  Sect.  50  makes 
it  a  felony  to  unlawfully  and  carnally  know  a  girl  under  the  age 
of  ten.  Sect.  51  enacts  (when  she  is  above  ten  and  under 
twelve)  to  unlawfully  and  carnally  know  her  is  a  misdemeanor. 
Can  it  be  supposed,  in  the  former  case,  a  person  indicted  might 
claim  to  be  acquitted  on  the  ground  that  he  had  believed  the  girl 
was  over  ten  though  under  twelve,  and  so  that  he  had  only 
committed  a  misdemeanor,  or  that  he  believed  her  over  twelve, 
and  so  heid  committed  no  offence  at  all ;  or  that  in  a  case  under 
sect.  51,  he  could  claim  to  be  acquitted,  because  he  believed  her 
over  twelve  f  In  both  cases  the  act  is  intrinsically  wrong.  For 
the  statute  says  if  "  unlawfully "  done.  The  act  done  with  a 
m,&ns  rea  is  unlawfully  and  carnally  knowing  the  girl,  and  the 
man  doing  that  act  does  it  at  the  risk  of  the  child  being  under 
the  statutory  age.  It  would  be  mischievous  to  hold  otherwise. 
So  sect.  56  by  which  whoever  shall  take  away  any  child  under 
fourteen,  with  intent  to  deprive  parent  or  guardian  of  the 
possession  of  the  child,  or  with  intent  to  steal  any  article  upon 
such  child,  shall  be  guilty  of  felony.  Could  a  prisoner  say  '*  I  did 
take  away  the  child  to  steal  its  clobhes,  but  I  believed  it  to  be 
over  fourteen  ?  "  If  not,  then  neither  could  he  say  "  I  did  take 
the  child  with  intent  to  deprive  the  parent  of  its  possession,  but  I 
believed  it  over  fourteen."  Because  if  words  to  that  effect  cannot 
be  introduced  into  the  statute  where  the  intent  is  to  steal  the 
clothes,  neither  can  they  where  the  intent  is  to  take  the  child  out 
of  the  possession  of  the  parent.  But  if  these  words  cannot  be 
introduced  in  sect.  56  why  can  they  be  in  sect.  55  f  The  same 
principle  applies  in  these  cases.  A  man  was  held  liable  for 
assaulting  a  police  officer  in  the  execution  of  his  duty,  though  he 
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did  not  know  he  waa  a  police  officer  {Reg.  v.  Forbes,  10  Cox  CO.  362) .        Rw. 
Wbj  f    Because  the  act  was  wrong  in  itself.     So  also  in  the  case      ph^qb 

of  burglary ;  could  a  person  charged  claim  an  acquittal  on  the        

^fround  that  he  believed  it  was  past  6  a.m.  when  he  entered,  or  1876. 
in  housebreaking  that  he  did  not  know  the  place  broken  into  ^ 
was  a  house.  As  to  the  case  of  the  marine  stores  it  was  held 
properly  that  there  was  no  mens  tea  where  the  persons  charged 
witn  the  possession  of  naval  stores  with  the  Admiralty  mark  did 
not  know  the  stores  he  had  bore  the  mark :  {Bsg.  v.  Sleep,  8  Cox  G.  C. 
472 ;  80  L.  J.  171,  M.  C.) ;  because  there  is  nothing  prima  fade 
wrong  or  immoral  in  having  naval  stores  unless  they  are  so  marked. 
But  suppose  some  one  had  told  him  there  was  a  mark,  and  he  had 
said  he  would  chance  whether  or  no  it  was  the  Admiralty  mark. 
So  in  the  case  of  the  carrier  with  game  in  his  possession,  unless 
he  knew  he  had  it,  there  would  be  nothing  done  or  permitted  by 
him,  no  intentional  act  or  omission.  So  of  the  vitriol  sender 
there  was  nothing  wrong  in  sending  such  packages  as  were  sent 
unless  they  contained  vitriol.  Take  also  the  case  of  libel  where 
the  publisher  thought  the  occasion  privileged,  or  that  he  had  a 
defence  under  Lord  Gampbell^s  Act,  but  was  wrong.  He  would 
not  be  entitled  to  be  acquitted,  because  there  was  no  mejis  rea. 
Why?  Because  the  act  of  publishing  written  defamation  is 
wrong  where  there  is  no  lawful  cause.  Further  there  have  been 
four  decisions  on  this  statute  in  favour  of  the  construction  I 
contend  for.  I  say  it  is  a  question  of  construction  of  this 
particular  statute,  no  doubt  bringing  thereto  the  common  law 
doctrine  of  mens  rea  being  a  necessary  ingredient  of  crime.  It 
seems  to  me  impossible  to  say  that,  where  a  person  takes  a  girl 
out  of  her  father's  possession,  not  knowing  whether  she  is  or  is 
not  under  sixteen,  that  he  is  not  guilty,  and  equally  impossible 
when  he  believes,  but  erroneously,  that  she  is  old  enough  for  him 
to  do  a  wrong  act  with  safety.  I  think  the  conviction  should  be 
affirmed. 

BLA.CKBnBN,  J.  delivered  the  following  judgment  to  which 
GoGEBURN,  G.J.,  Mellob,  Lush,  Qqatn,  Abghibald,  Field,  and 
LiNDLET,  JJ.,  assented. — In  this  case  we  must  take  it  as  found 
by  the  jury  that  the  prisoner  took  an  unmarried  girl  out  of  the 
possession,  and  against  the  will  of  her  father,  and  that  the  girl 
was  in  fact  under  the  age  of  sixteen,  but  that  the  prisoner  bond 
fide,  and  on  reasonable  grounds,  believed  that  she  was  above 
sixteen,  viz.,  eighteen  years  old.  No  question  arises  as 
to  what  constitutes  a  taking  out  of  the  possession  of  her 
&ther;  nor  as  to  what  circumstances  might  justify  such 
taking  as  not  being  unlawful;  nor  as  to  how  far  an 
honest  though  mistaken  belief  that  such  circumstances  as  would 
justify  the  taking  existed,  might  form  an  excuse ;  for  as  the  case 
is  reserved  we  must  take  it  as  proved  that  the  prisoner  knew 
that  the  girl  was  in  the  possession  of  her  father,  and  that  he  took 
her  knowing  that  he  trespassed  on  the  father's  rights,  and  had 
no  colour  of  excuse  for  so  doing.     The  question,  therefore,  is 
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Rw.        reduced  to  this,  whether  the  words  in  24  &  25  Vict.  c.  100,  8.  55, 
PBiifGi.      ^^^  whosoever  shall  nnlawfuUy  take  "  any  nnmamed  girl  being 

nnder  the  age  of  sixteen,  out  of  the  possession  of  her  father '' 

1876.  are  to  be  read  as  if  they  were  "  being  under  the  age  of  sixteen, 
AbAt^on,  ^^^  ^®  knowing  she  was  under  that  age."  No  such  words 
are  contained  in  the  statute,  nor  is  the  word  '' maliciously," 
''  knowingly,"  or  any  other  word  used  that  can  be  said  to 
involve  a  similar  meaning.  The  argument  in  favour  of  the 
prisoner  must,  therefore,  entirely  proceed  on  the  ground  that 
in  general  a  guilty  mind  is  an  essential  ingredient  in  a  crime,  and 
that  where  a  statute  creates  a  crime  the  intention  of  the  Legis- 
lature should  be  presumed  to  be  to  include  "knowingly"  in 
the  definition  of  the  crime ;  and  the  statute  should  be  read  as  if 
•  that  word  were  inserted,  unless  the  contrary  intention  appears. 
We  need  not  inquire  at  present  whether  the  canon  of  con- 
struction goes  quite  so  far  as  above  stated,  for  we  are  of  opinion 
that  the  intention  of  the  Legislature  sufficiently  appears  to 
have  been  to  punish  the  abductor,  unless  the  girl,  in  fact,  was 
of  such  an  age  as  to  make  her  consent  an  excuse  irrespective 
of  whether  he  knew  her  to  be  too  young  to  give  an  effectual 
consent,  and  to  fix  that  age  at  sixteen.  The  section  in  question 
is  one  of  a  series  of  enactments  beginning  with  sect.  50  forming 
a  code  for  the  protection  of  women  and  the  guardians  of  young 
women.  These  enactments  are  taken  with  scarcely  any 
alteration  from  the  repealed  statute  9  Geo.  4,  c.  31,  which  had 
collected  them  into  a  code  from  a  variety  of  old  statutes  all 
repealed  by  it.  Sect.  50  enacts  that ''  whosoever  shall  unlawfully 
and  carnally  know  and  abuse  any  girl  under  the  age  of  ten 
years,  shall  be  guilty  of  felony."  Sect.  51  ''Whosoever  shall 
unlawfiiUy  and  carnally  know  and  abuse  any  girl  being  above 
the  age  of  ten  years  and  under  the  age  of  twelve  years,  shall 
bo  guilty  of  a  misdemeanour."  It  seems  impossible  to  suppose 
that  the  intention  of  the  Legislature  in  those  two  sections  could 
have  been  to  make  the  crime  depend  upon  the  knowledge  by 
the  prisoner  of  the  girl's  actual  age.  It  would  produce  the 
monstrous  result  that  a  man  who  had  carnal  connection  with 
a  girl  in  reality  not  quite  ten  years  old,  but  whom  he,  on 
reasonable  grounds,  believed  to  be  a  little  more  than  ten,  was 
to  escape  altogether.  He  could  not,  in  that  view  of  the  statute, 
be  convicted  of  the  felony,  for  he  did  not  know  her  to  be 
under  ten.  He  could  not  be  convicted  of  the  misdemeanour 
because  she  was,  in  fact,  not  above  the  age  of  ten.  It  seems 
to  us  that  the  intention  of  the  Legislature  was  to  punish  those 
who  had  connection  with  young  girls  though  with  their  consent, 
unless  the  girl  was,  in  fact,  old  enough  to  give  a  valid  consent. 
The  man  who  has  connection  with  a  child  relying  on  her  consent 
does  it  at  his  peril  if  she  is  below  the  statutable  age.  The 
55th  section  on  which  the  present  case  arises,  uses  precisely 
the  same  words  as  those  in  sects.  50  and  51,  and  must  be 
construed  in  the  same  way.     And  if  we  refer  to  the  repealed 
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statute  4  &  5  PhU.  &  Mary^  o.  8^  from  the  third  section  of  which        Rao. 
the  words  in  the  section  in  question  are  taken  with  very  little      p^^- 

alteration^   it    strengthens    the   inference    that    such    was    the'       

intention  of  the  Legislature.  The  preamble  states,  as  the  mischief  1875. 
aimed  at^  that  female  children,  heiresses,  and  others  having 
expectations,  were,  unawares  of  their  firiends,  brought  to  contract 
marriages  of  disparagement  ''to  the  great  heaviness  of  their 
friends ;''  and  then  to  remedy  this,  enacts  by  the  first  section, 
that  it  shall  not  be  lawful  for  anyone  to  take  an  unmarried 
girl,  being  under  sixteen,  out  of  the  custody  of  her  father  or 
the  person  to  whom  he  either  by  will  or  by  act  in  his  lifetime, 
gives  the  custody,  unless  it  be  bond  fide  done  by  or  for  the  master 
or  mistress  of  such  child,  or  the  guardian  in  chivalry  or  in  socage 
of  such  child.  This  recognises  a  legal  right  to  the  possession 
of  the  child  depending  on  the  real  age  of  the  child,  and  not 
on  what  appears.  And  the  object  of  the  Legislature  being,  as 
it  appears  by  the  preamble,  to  protect  this  legal  right  to  the 
possession,  would  be  baffled  if  it  was  an  excuse  that  the  person 

fuilty  of  the  taking  the  child  thought  the  child  above  sixteen, 
he  words  "unlawfully  take,''  as  used  in  the  third  section  of 
4  &  5  Phil.  &  Mary,  c.  8,  mean  without  the  authority  of  the 
master,  or  mistress,  or  guardian  mentioned  in  the  immediately 
preceding  section.  There  is  not  much  authority  on  the  subject, 
but  it  is  all  in  favour  of  this  view.  In  Reg.  v.  Robins 
(1  G.  &  K.  456)  Atcherley,  Serjt.  then  acting  as  Judge  of  Assize 
so  ruled  (apparently,  though  the  report  leaves  it  a  little 
ambiguous),  with  the  approval  of  Tindal,  C.J.  In  Reg  v.  Olifier 
(10  Cox  C.  C.  402)  Bramwell,  B.,  so  ruled  at  the  Old  Bailey, 
apparently  arriving  at  the  conclusion  independently  of  Reg,  v. 
Robins.  In  Reg.  v.  My  cock  (12  Cox  C.C.  28)  Willes,  J.,  without 
the  case  of  Reg.  v.  Olifi£r  being  brought  to  his  notice,  acted 
on  the  case  of  Reg.  v.  Robins,  saying  that  a  person  who  took 
a  young  woman  from  the  custody  of  her  father,  must  take  the 
consequences  if  she  proved  under  age.  And  Quain,  J.,  followed 
this  decision  in  Reg.  v.  Booth  (12  Cox  C.  C.  231).  We  think 
those  rulings  were  right,  and  consequently  that  the  conviction  in 
the  present  case  should  stand. 

Brett,  J. — In  this  case  the  prisoner  was  indicted  under 
24  &  25  Vict.  c.  100,  s.  55,  for  that  he  did  unlawfully  take 
an  unmarried  girl,  being  under  the  age  of  sixteen  years,  out 
of  the  possession,  and  against  the  will  of  her  father.  And 
according  to  the  statement  of  the  case,  we  are  to  assume  that 
it  was  proved  on  the  trial  that  he  did  take  an  unmarried  girl  out 
of  the  possession,  and  against  the  will  of  her  father,  and  that 
when  he  did  so  the  girl  was  under  the  age  of  sixteen  years. 
But  the  jury  found  that  the  girl  went  with  the  prisoner  willingly, 
that  she  told  the  prisoner  that  she  was  eighteen  yeai%  of  age, 
that  he  believed  that  she  was  eighteen  years  of  age,  and  that 
he  had  reasonable  grounds  for  so  believing.  The  question  is 
whether  upon  such  proof  and  such  findings  of  the  jury,  the  prisoner 
VOL.  xin.  L 


146  CKIMINAL  LAW  GA8S8. 

Rco        onglit  or  ought  not,  in  point  of  law,  to  be  pronounced  guilty 
-pj^^j^      of  the  ofiTence  with  which  he  was  charged.      He,  in  fact,  did 

each  and  everything   which  is  enumerated  in  the  statute  as 

1875.  constituting  the  offence  to  be  punished,  if  what  he  did  was  done 
Ah^imu  ^^*^^f^%  within  the  meaning  of  the  statute.  If  what  he  did 
was  not  unlawful  within  the  meaning  of  the  statute,  it  seems 
impossible  to  say  that  he  ought  to  be  conyicted.  The  question, 
therefore,  is  whether  the  findings  of  the  jury,  which  are  in  favour 
of  the  prisoner,  prevent  what  he  is  proved  to  have  done  from 
being  unlawful  within  the  meaning  of  the  statute.  It  cannot, 
as  it  seems  to  me,  properly  be  assumed  that  what  he  did 
was  unlawful  within  the  meaning  of  the  statute,  for  that  is 
the  very  question  to  be  determined.  Now  on  the  one  side  it 
is  said  that  the  prisoner  is  proved  to  have  done  every  particular 
thing  which  is  enumerated  in  the  Act  as  constituting  the  offence 
to  be  punished,  and  that  there  is  no  legal  justification  for  what  he 
did,  and  therefore,  that  it  must  be  held,  as  matter  of  law,  that 
what  he  did  was  unlawful  within  the  meaning  of  the  statute,  and 
that  the  statute  was,  therefore,  satisfied  and  uie  crime  completed. 
On  the  other  side,  it  is  urged,  that  if  the  fisM^ts  had  been  as 
the  prisoner  believed  them  to  be,  and  as  by  the  findings  of  the 
jury  he  might  reasonably  believe  them  to  be,  and  he  was  deceived 
into  believing  them  to  be,  he  would  have  been  guilty  of  no  criminal 
offence  at  all,  and,  therefore,  that  what  he  did  was  not  criminally 
unlawful  within  the  meaning  of  the  criminal  statute  under  which 
he  was  indicted.  It  has  been  said  that,  even  if  the  facts  had  been 
as  the  prisoner  believed  them  to  be,  he  would  still  have  been 
doing  a  wrongful  act.  The  first  point,  therefore,  to  be  considered 
would  seem  to  be  what  would  have  been  the  legal  position 
of  the  prisoner  if  the  facts  had  been  as  he  believed  them  to 
be,  that  is  to  say,  What  is  the  legal  position  of  a  man  who, 
without  force,  takes  a  girl  of  more  than  sixteen  years  of  age,  but 
less  than  twenty-one  years  of  age,  out  of  the  possession  of  her 
father  and  against  his  will  ?  The  statute  4  &  5  Phil,  h  Mary, 
c.  8,  has  been  said  to  recognise  the  legal  right  of  a  father  to  the 
possession  of  an  unmarried  daughter  up  to  the  age  of  sixteen. 
The  statute  12  Car.  2,  c.  24,  seems  to  recognise  the  right  of 
a  father  to  such  possession  up  to  the  age  of  twenty-one.  Mr. 
Hargrave,  in  notes  12  and  15  to  Go.  Lit.  88  b,  seems  to  deduce 
a  right  in  the  father  to  possession  up  to  the  age  of  twenty-one 
from  those  two  statutes  and  that  such  right  is  to  be  called  in  law 
a  right  jure  naturce.  If  the  father's  right  be  infringed,  he 
may  apply  for  a  habeas  corpus.  When  the  child  is  produced 
in  obedience  to  such  writ,  issued  upon  the  application  of  a 
father,  if  the  child  be  under  twenty-one  the  general  rule  is  that 
"  if  the  child  be  of  an  age  to  exercise  a  choice,  the  court  leaves 
it  to  ele'ct  where  it  will  go.  If  it  be  not  of  that  age,  and  a 
want  of  discretion  would  only  expose  it  to  dangers  or  seductions, 
the  court  must  make  an  order  for  its  being  placed  in  the  proper 
custody,  and  that  undoubtedly  is  the  custody  of  the  father :'' 
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(Lord  Denirian,  O.J.,  ia  Rex  y.  Oledhill,  4  A.  A  E.  624.)  But 
if  the  child  be  a  female  under  the  age  of  sixteen^  the  court 
will  order  it  to  be  handed  over  to  the  father^  in  the  absence 
of  certain  objections  to  his  custody,  even  though  the  child  object 
to  return  to  the  father.  If  the  child  be  between  sixteen  and 
twenty-one  and  refuse  to  return  to  the  father,  the  court,  even 
though  the  child  be  a  female,  gives  to  the  child  the  election 
as  to  the  custody  in  which  it  will  be.  ''  Now  the  cases  which 
have  been  decided  on  this  subject  show  that,  although  a  father 
is  entitled  to  the  custody  of  his  children  till  they  attain  the 
age  of  twenty-one,  this  court  will  not  grant  a  habeas  corpus 
to  hand  a  child,  which  is  below  that  age,  over  to  its  father, 
provided  that  it  has  attained  an  age  of  sufficient  discretion 
to  enable  it  to  exercise  a  wise  choice  for  its  own  interests.  The 
whole  question  is,  what  is  that  age  of  discretion  f  We  repudiate 
utterly,  as  most  dangerous,  the  notion  that  any  intellectual 
precocity  in  an  individual  female  child  can  hasten  the  period 
which  appears  to  have  been  fixed  by  statute  for  the  arrival 
of  the  age  of  discretion ;  for  that  very  precocity,  if  uncontrolled, 
might  very  probably  lead  to  her  irreparable  injury.  The 
Legislature  has  given  us  a  guide  which  we  may  safely  follow  in 
pointing  out  sixteen  as  the  age  up  to  which  the  father's  right 
to  the  custody  of  his  female  child  is  to  continue ;  and  short  of 
which  such  a  child  has  no  discretion  to  consent  to  leaving 
him  : "  (Oockburn,  O.J.,  in  Beg.  v.  Eowes,  3  E.  &  E.  332.)  But 
if  a  man  takes  out  of  her  father's  possession,  without  force  and 
with  her  consent,  a  daughter  between  sixteen  and  twenty-one,  the 
father  would  seem  to  have  no  legal  remedy  for  such  tfiJcing.  It 
may  be  that  the  father,  if  present  at  such  taking,  might  resist 
such  taking  by  necessary  force,  so  that  to  an  action  for  assault  by 
the  man  he  might  plead  a  justification.  But  for  a  mere  taking, 
without  seduction,  there  is  no  action  which  the  father  could 
maintain.  There  never  was  a  writ  applicable  to  such  a  cause 
of  action.  The  writ  of  "  Ravishment  of  Ward ''  was  only  to 
such  as  had  the  right  to  the  marriage  of  the  infant,  and  was, 
therefore,  only  applicable  where  the  infant  was  an  heir  to 
property,  whose  marriage  was,  therefore,  valuable  to  the 
guardian :  (See  Batcliffe's  ca^e,  3  Co.  37.)  No  such  action 
now  exists ;  and  if  it  did,  it  would  not  be  applicable  to  any 
female  child — at  all  events,  not  to  any  who  was  heir  apparent. 
Neither  can  a  man  who,  with  her  consent,  and  without  force, 
takes  a  daughter,  who  is  more  than  sixteen  years  old  but 
less  than  twenty-one,  out  of  her  father's  possession  or  custody, 
be  indicted  for  such  taking.  There  never  has  been  such  an 
indictment.  The  statute  of  8  Hen.  7,  c.  2,  was  enacted  against 
*'  the  taking  any  woman  so  against  her  will  unlawfully,  that  is  to 
say,  maid,  widow,  or  wife,  that  such  taking,  &c.,  be  felony."  It 
was  held  in  Lady  Fulwood's  case  (Cro.  Car.  484)  that  the  indict- 
ment must  further  charge  that  the  defendant  carried  away  the 
woman  with  intent  to  marry  or  defile  her.    Two  things,  therefore, 
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were  necessary  wbicli  are  not  applicable  to  the  point  now  under 
discussion^  namely^  tliat  tlie  taking  should  be  against  the  will  of 
the  person  taken  and  that  there  should  be  the  intent  to  marry  or 
defile.  The  statute  4  &  5  Phil,  k  Ms^,  c.  8^  deals  with 
the  taking  out  of  or  irom  the  possession^  custody^  or  government 
of  the  father,  &c.,  any  maid  or  woman  child,  unmarried,  being 
under  the  age  of  sixteen  years.  For  a  mere  unlawful  taking 
the  punishment  is  imprisonment  for  two  years;  for  a  taking 
and  marriage  five  years ;  and  the  girl  if  she  be  more  than  twelve 
years  old  and  consents  to  the  marriage,  forfeits  her  inheritance. 
The  statute  9  Geo.  4,  c.  31,  s.  19,  is  enacted  against  "the  taking 
of  a  woman  against  her  will  with  intent  to  marry  or  defile  her,'' 
&c.  The  same  statute,  sect.  20,  is  as  to  an  unmarried  girl  being 
under  the  age  of  sixteen  years.  It  follows  from  this  review 
that  if  the  facts  had  been  as  the  prisoner,  according  to  the 
finding  of  the  jury,  believed  them  to  be,  and  had  reasonable 
ground  for  believing  them  to  be,  he  would  have  done  no  act 
which  has  ever  been  a  criminal  ofience  in  England ;  he  would 
have  done  no  act  in  respect  of  which  any  civil  action 
could  have  ever  been  maintained  against  him;  he  would 
have  done  no  act  for  which,  if  done  in  the  absence  of  the 
father,  and  done  with  the  continuing  consent  of  the  girl, 
the  father  could  have  had  any  legal  remedy.  We  have,  then, 
next  to  consider  the  terms  of  the  statute,  and  what  is  the  meaning 
in  it  of  the  word  "  unlawfully/'  The  usual  system  of  framing 
criminal  Acts  has  been  to  specify  each  and  every  act  intended  to 
be  subjected  to  any  punishment  {"  Criminal  Law  Consolidation 
Acts,  by  Greaves,  Introduction,  p.  xli.),  and  then  in  some  way 
to  declare  whether  the  offence  is  to  be  considered  as  a  felony  or 
as  a  misdemeanor,  and  then  to  enact  the  punishment.  It  seems 
obvious  that  it  is  the  prohibited  acts  which  constitute  the 
offence,  and  that  the  phraseology  which  indicates  the  class  of 
the  offence  does  not  alter  or  affect  the  facts,  or  the  necessary 
proof  of  those  facts,  which  constitute  the  offence.  There  are 
several  usual  forms  of  criminal  enactment.  "  If  anyone  shall,  with 
such  or  such  an  intent,  do  such  and  such  acts,  he  shall  be  guilty 
of  felony,  or  misdemeanor,  as  the  case  may  be.'*  Whether  the 
offence  is  declared  to  be  a  felony  or  a  misdemeanor  depends  upon 
the  view  of  the  Legislature  as  to  its  heinousness.  But  the  class 
in  which  it  is  placed  does  not  alter  the  proof  requisite  to  support 
a  charge  of  being  guilty  of  it.  Under  such  a  form  of  enactment 
there  must  be  proof  that  the  acts  were  done  and  done  with  the 
specified  intent.  Other  forms  are,  "  If  anyone  shall  feloniously 
do  such  and  such  acts,  ho  shall  be  liable  to  penal  servitude,''  &c., 
if  anyone  shall  unlawfully  do  such  and  such  acts,  he  shall  be 


or 


liable  to  imprisonment,"  &c.  The  first  of  these  forms  makes  the 
offence  a  felony  by  the  use  of  the  word  "  feloniously ; "  the  second 
makes  the  offence  a  misdemeanor  by  the  use  of  the  word  "  unlaw- 
fully." The  words  are  used  to  declare  the  class  of  the  offence ; 
but  they  denote  also  a  part  of  that  which  constitutes  the  offence. 
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They  denote  that  which  is  equivalent  to,  though  not  the  same  as,        Rbo. 
the  specific  intent  mentioned  in  the  first  form  to  which  allusion         ^- 
has  been  made.     Besides  denoting  the  class  of  the  offence,  they        ^^ 
denote  that  something  n^ore  must  be  proved  than  merely  that        1875. 
the  prisoner  did  the  prohibited  acts.     They  do  not  necessarily    ^rT~T 
denote  that  evidence  need  in  the  first  instance  be  given  of  more  ^^ 

than  that  the  prisoner  did  the  prohibited  acts;  but  they  do 
denote  that  the  jury  must  find,  as  matter  of  ultimate  proof,  more 
than  that  the  prisoner  did  the  prohibited  acts.  What  is  it  that 
the  jury  must  be  satisfied  is  proved  beyond  merely  that  the 
prisoner  did  the  prohibited  acts  r  It  is  suggested  that  they  must 
be  satisfied  that  the  prisoner  did  the  aets  ''with  a  criminal 
mind ; ''  that  there  was  mens  tea.  The  true  meaning  of  that 
phrase  is  to  be  discussed  hereafter.  If  it  be  true  that  this  must 
be  proved,  the  only  difference  between  the  second  form  and 
the  first  form  of  enactment  is,  that  in  the  first  the  intent  is 
specified,  but  in  thp  second  it  is  left  generally  as  a  criminal  state 
of  mind.  As  between  the  two  second  forms  the  evidence,  either 
direct  or  inferential,  to  prove  the  criminal  state  of  mind  must  be 
the  same.  The  proof  of  the  state  of  mind  is  not  altered  or 
affected  by  the  class  in  which  the  offence  is  placed.  Another 
common  form  of  enactment  is,  ''  If  any  person  knowingly,  wil- 
fully, and  maliciously  do  such  or  such  acts,  he  shall  be  guilty  of 
felony ;  '*  or  "  If  any  person  knowingly  and  wilfully  do  such  or 
such  acts  he  shall  be  guilty  of  misdemeanor ; ''  or  ''  if  any  person 
knowingly,  wilfuUy,  and  feloniously  do  such  or  such  acts,  he  shall 
be  liable/'  &c. ;  or  ''  if  he  knowingly  and  unlawfully  do  such  and 
such  acts,  he  shall  be  liable,'^  &c.  The  same  explanation  is  to 
be  given  of  all  these  forms  as  between  each  other  as  before. 
They  are  mere  differences  in  form.  And  though  they  be  all,  or 
though  several  of  them  be  in  one  consolidating  statute,  they  are 
not  to  be  construed  by  contrast.  ''  If  any  question  should  arise 
in  which  any  comparison  may  be  instituted  between  different 
sections  of  any  one  or  several  of  these  Acts,  it  must  be  carefully 
borne  in  mind  in  what  manner  these  Acts  were  firamed.  None  of 
them  was  rewritten ;  on  the  contrary,  each  contains  enactments 
taken  from  different  Acts  passed  at  different  times,  and  with 
different  views,  and  frequently  varying  Irom  each  other  in 
phraseology,  and  for  the  reasons  stated  m  the  introduction,  these 
enactments,  for  the  most  part,  stand  in  these  Acts  with  little  or 
no  variation  in  their  phraseology,  and,  consequently,  their 
differences  in  that  respect  will  be  found  generally  to  remain  in 
these  Acts.  It  follows,  therefore,  from  hence,  that  any  argu- 
ment as  to  a  difference  in  the  intention  of  the  Legislature  which 
may  be  drawn  from  a  difference  in  the  terms  of  one  clause  from 
those  in  another,  will  be  entitled  to  no  weight  in  the  construction 
of  such  clauses;  for  that  argument  can  only  apply  with  force 
where  an  Act  is  framed  from  beginning  to  end  with  one  and  the 
same  view,  and  with  the  intention  of  making  it  thoroughly  con- 
sistent throughout : '^  (Qreaves  on  Criminal  Law  Consolidation 
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Pbo.  Acts^  p.  8.)  I  have  said  that  as  between  eaoh  otiher  ihe  same 
explanation  is  to  be  given  of  these  latter  forms  of  enactments  as 
of  the  former  mentioned  in  this  judgment.     Bat  as  between  these 

IH75.  latter  and  the  former  forms  there  is  the.introdaction  in  the  latter 
of  such  words  as  knowingly^  wilfully,  maliciously.  "  Wilfully  " 
is  more  generally  applied  when  the  prohibited  acts  are  in  their 
natural  consequences,  not  necessarily  or  very  probably,  noxious 
to  the  public  interest,  or  to  individcuJs,  so  that  an  evil  mind  is 
not  the  natural  inference  or  consequence  to  be  drawn  from  the 
doing  of  the  acts.  The  presence  of  the  word  requires  somewhat 
more  evidence  on  the  part  of  the  prosecution  to  make  out  a 
prima  faeie  case,  than  evidence  that  the  prisoner  did  the  pro- 
hibited acts.  So  as  to  the  word  "  maliciously.''  It  is  used  where 
the  prohibited  acts  may  or  may  not  be  such  as  in  themselves 
import,  prima  fade^  a  malicious  mind.  In  the  same  way  the 
word  **  knowingly  "  is  used,  where  the  noxious  character  of  the 
prohibited  acts  depends  upon  a  knowledge  in  the  prisoner  of 
their  noxious  effect,  other  than  the  mere  knowledge  that  he  is 
doing  the  acts ;  the  presence  of  the  word  calls  for  more  evidence 
on  the  part  of  the  prosecution.  But  the  absence  of  the  word  does 
not  prevent  the  prisoner  from  proving  to  the  satisfaction  of  the 
jury,  that  the  m>ens  tea  to  be  prima  facie  inferred  from  his  doing 
the  prohibited  acts,  did  not  in  fact  exist.  In  Reg.  v.  Ma/rsh  (2 
B.  &  C.  717)  the  measure  of  the  effect  of  the  presence  in  an 
enacfcment  of  the  word  "  knowingly,"  is  explained.  The  infor- 
mation and  conviction  were  against  a  carrier  for  having  game  in 
his  possession,  contrary  to  the  statute  (5  Anne,  c.  14),  which 
declares  ''that  any  carrier  having  game  in  his  possession  is 
guilty  of  an  offence,  unless  it  be  sent  by  a  qualified  person." 
The  only  evidence  given  was  that  the  defendant  was  a  carrier, 
and  that  he  had  game  in  his  waggon  on  the  road.  It  was  objected 
that  there  was  no  evidence  that  the  defendant  knew  of  the  pre- 
sence of  the  game,  or  that  the  person  who  sent  it  was  not  a 
Qualified  person.  The  judges  held  that  there  was  sufficient  prima 
facie  evidence,  and  that  it  was  not  rebutted  by  the  defendimt  by 
sufficient  pi*oof  on  his  part  of  the  ignorance  suggested  on  his 
behalf.  The  judgments  clearly  import  that  if  the  defendant 
could  have  satisfied  the  jury  of  his  ignorance,  it  would  have  been 
a  defence,  though  the  word  ''  knowingly  "  was  not  in  the  statute. 
In  other  words,  that  its  presence  or  absence  in  the  statute,  only 
alters  the  burden  of  proof.  ''  Then,  as  to  knowledge,  the  clause 
itself  says  nothing  about  it.  If  that  had  been  introduced, 
evidence  to  estabfish  knowledge  must  have  been  given  on  the 
part  of  the  prosecution;  but  under  this  enactment  the  party 
charged  must  show  a  degree  of  ignorance  sufficient  to  excuse 
him.  Here  there  was  prima  fade  evidence  that  the  game  was  in 
his  possession  as  carrier.  Then  it  lay  on  the  defendant  to  rebut 
that  evidence:"  (Bayley,  J.)  ''The  game  was  found  in  his 
^^gon  employed  in  the  course  of  his  business  as  a  carrier.  That 
raises  a  presumption  pi^imdfaoie  that  he  k^ew  it,  and  that  is  not 
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rebutted  by  the  evidence  given  on  the  part  of  the  defendant :''        Rbg. 
(Littledale,   J.)      From  these   considerations   of   the    forms   of      p  ^' 

criminal   enactments,   it  would   seem   that  the   ultimate    proof       

necessary  to  authorise  a  conviction,  is  not  altered  by  the  presence  1875. 
or  absence  of  the  word  knowingly  '"  though  by  its  presence  or  ^iTT- 
absence  the  burden  of  proof  is  altered ;  and  it  would  seem  that 
there  must  be  proof  to  satisfy  a  jury  ultimately,  that  there  was  a 
criminal  mind  or  mens  rea  in  every  oflFence  really  charged  as  a 
crime.  In  some  enactments^  or  common  law  maxims  of  crime, 
and  therefore  in  the  indictments  charging  the  committal  of  those 
crimes,  the  name  of  the  crime  imports  that  a  mens  rea  mast  be 
proved,  as  in  murder,  burglary,  &c.  In  some  the  mens  rea  is 
contained  in  the  specific  enactment  as  to  the  intent,  which  is  made 
a  part  of  the  crime.  In  some  the  word  "  feloniously  '*  is  used, 
and  in  such  cases  it  has  never  been  doubted  but  that  a  felonious 
mind  must  ultimately  be  found  by  the  jury.  In  enactments  in  a 
similar  form,  but  in  which  the  prohibited  acts  are  to  be  classed  as 
a  misdemeanor,  the  word  '^  unlawfully ''  is  used,  instead  of  the 
word  "  feloniously.^^  What  reason  is  there  why  in  like  manner  a 
criminal  mind  or  mens  rea  must  not  ultimately  be  found  by  the 
jury  in  order  to  justify  a  conviction? — the  distinction  always 
being  observed  that  in  some  cases  the  proof  of  the  committal  of 
the  acts  may  prima  fade,  either  by  reason  of  their  own  nature,  or 
by  reason  of  the  form  of  the  statute,  import  the  proof  of  the  mens 
rea.  But  even  in  those  cases  it  is  open  to  the  prisoner  to  rebut 
the  prima  facie  evidence,  so  that  if  in  the  end  the  jury  are 
satisfied  that  there  was  no  criminal  mind  or  mens  rea  there  cannot 
be  a  conviction  in  England  for  that  which  is  by  the  law  con- 
sidered to  be  a  crime.  There  are  enactments  which  by  their 
form  seem  to  constitute  the  prohibited  acts  into  crimes,  and  yet 
by  virtue  of  which  enactments  the  defendants  charged  with  the 
committal  of  the  prohibited  acts  have  been  convicted  in  the 
absence  of  the  knowledge  or  intention  supposed  necessary  to 
constitute  a  m^ns  rea.  Such  are  the  cases  of  trespass  in  pursuit 
of  game,  or  of  piracy  of  literary  or  dramatic  works,  or  of  statutes 
passed  to  protect  the  revenue.  But  the  decisions  have  been 
based  upon  the  judicial  declaration  that  the  enactments  do  not 
constitute  the  prohibited  acts  into  crime,  or  offences  against  the 
Crown,  but  only  prohibit  them  for  the  purpose  of  protecting  the 
individual  interests  of  individual  persons,  or  of  the  revenue. 
Thus  in  Lee  v.  Simpson  (3  0.  B.  871),  in  an  action  for  the  penalties 
for  the  representation  of  a  dramatic  piece,  it  was  held  that  it  was 
not  necessary  to  show  that  the  defendant  knowingly  invaded  the 
plaintiff^s  right.  But  the  reason  of  the  decision  given  by  Wilde, 
U.  J.  (p.  883j  is  :  '*  The  object  of  the  Legislature  was  to  protect 
authors  against  the  piratical  invasion  of  their  rights,  in  the 
sense  of  having  committed  an  offence  against  the  Act,  of  having 
done  a  thing  that  is  prohibited,  the  defendant  is  an  offender. 
But  the  plaintiff^s  rights  do  not  depend  upon  the  innocence  or 
guilt  of  the  defendant.'^     So  the  decision  in  Morden  v.  Porter  (7 
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Rxa.        C.  B.^  N.  S.  641)  seems  to  be  made  to  tarn  apon  the  view  that 
''•  the  statute  was  passed  in  order  to  protect  the  indiyidnal  property 

'      of  the  landlord  m  game  reserved  to  him  by  his  lease  against  that 

1875.  which  is  made  a  statutory  trespass  against  him^  althoagh  his  land 
is  in  the  occupation  of  his  tenant.  There  are  other  cases  in  which 
the  ground  of  decision  is^  that  specific  evidence  of  knowledge  or 
intention  need  not  be  given^  because  the  nature  of  the  prohibited 
acts  is  such  that^  if  done^  they  must  draw  with  them  the  inference 
that  they  were  done  with  the  criminal  mind  or  intent,  which  is  a 
part  of  every  crime.  Such  is  the  case  of  the  possession  and  dis- 
tribution of  obscene  books.  If  a  man  possesses  them  and 
distributes  them,  it  is  a  necessary  inference  that  he  must  have 
intended  that  their  first  effect  must  be  that  which  is  prohibited 
by  statute,  and  that  he  cannot  protect  himself  by  showing  that 
his  ultimate  object  or  secondary  intent  was  not  immoral :  {Reg. 
V.  HicJclin,  11  Gox  C.  C.  19.)  This  and  similar  decisions  go 
rather  to  show  what  is  mens  rea  than  to  show  whether  there  can 
or  cannot  be  a  conviction  for  crime  proper  without  mens  rea.  As 
to  that  last  question,  it  has  become  very  necessary  to  examine  the 
authorities.  In  Blackstone's  Commentaries,  by  Stephen  (2nd 
edit.,  vol.  4,  book  vi..  Of  Crimes,  p.  98),  it  is  said :  "  And  as  a 
vicious  will,  without  a  vicious  act,  is  no  civil  crime,  so,  on  the 
other  hand,  an  unwarrantable  act,  without  a  vicious  will,  is  no 
crime  at  all.  So  that  to  constitute  a  crime  against  human  laws 
there  must  be — first,  a  vicious  will,  and  secondly,  an  unlawful  act 
consequent  upon  such  vicious  will.  Now,  there  are  three  cases 
in  which  the  will  does  not  join  with  the  act — first,  where  there  is 
a  defect  of  understanding,  &c. ;  secondly,  where  there  is  under- 
standing and  will  sufficient  residing  in  the  party,  but  not  called 
forth  and  exerted  at  the  time  of  the  action  done,  which  is  the  case 
of  all  offences  committed  by  chance  or  ignorance.  Here  the  will 
sits  neuter,  and  neither  concurs  with  the  act  nor  disagrees  with 
it.^^  And  at  p.  105,  ''  Ignorance  or  mistake  is  another  defect  of 
will,  when  a  man  intending  to  do  a  lawful  act  does  that  which  is 
unlawful.  For  here  the  deed  and  the  will,  acting  separately, 
there  is  not  that  conjunction  between  them  which  is  necessary  to 
form  a  criminal  act.  But  this  must  be  an  ignorance,  or  mistake 
in  fact,  and  not  an  error  in  point  of  law.  As  if  a  man,  intending 
to  kill  a  thief  or  housebreaker  in  his  own  house,  by  mistake  kills 
one  of  his  family,  this  is  no  criminal  action ;  but  if  a  man  thinks 
he  has  a  right  to  kiU  a  person  excommunicated  or  outlawed, 
wherever  he  meets  him,  and  does  so,  this  is  wilful  murder.'^  In 
Fowler  v.  Padget  (7  T.  Eep.  509),  the  jury  found  that  they  thought 
the  intent  of  the  plaintiff  in  going  to  London  was  laudable; 
that  he  had  no  intent  to  defraud  or  delay  his  creditors  j  but  that 
delay  did  actually  happen  to  some  creditors.  Lord  Kenyon  said: 
'^  Bankruptcy  is  considered  as  a  crime,  and  the  bankrupt  in  the 
old  laws  is  called  an  offender,  but  it  is  a  principle  of  natural 
justice  and  of  our  law,  that  Actus  nonfacit  reum  nisi  mens  sit  rea. 
The  interest  and  the  act  must  both  concur  to  constitute  the 


CRIMINAL  LAW  CASES. 


153 


crime/^     And  again^  ''I  would  adopt  any  construction  of  the 
statute  that  the  words  will  bear,  in  order  to  avoid  such  monstrous 
consequences  as  would  manifestly  ensue  from  the  construction 
contended  for/'     In  Eewrne  v.  Qwrten  (2  E.  &  E.  66),  the  respon- 
dents were  charged  upon  an  information  for  having  sent  oil  of 
vitriol  by  the  Great  Western  Railway  without  marking  or  stating 
the  nature  of  the  goods.     By  20  &  21  Vict.  c.  43,  s.  168,  every 
person  who  shall  send  or  cause  to  be  sent  by  the  said  railway 
any  oil  of  vitriol,  shall  distinctly  mark  or  state  the  nature  of  such 
goods,  &c.,  on  penalty  of  forfeiting,  &c.      By  sect.  206,  such 
penalty  is  recoverable  in  a  summary  way  before  justices,  with 
power  to  imprison,  &c.     The  respondents  had  in  fact  sent  oil  of 
vitriol  unmarked,  but  the  justices  found  that  there  was  no  guilty 
knowledge,  but  on  the  contrary,  the  respondents  acted  under 
the  full  belief  that  the  goods  were  correctly  described,  and  had 
previously  used  all  proper  diligence  to  inform  themselves  of  the 
fact.     They  refused  to  convict.     It  must  be  observed  in  that 
case,  as  in  the  present,  the  respondents  did  in  fact  the  prohibited 
acts,  and  in  that  case,  as  in  this,  it  was  found  as  the  ultimate  proof 
that  they  were  deceived  into  the  belief  of  a  different  and  non- 
criminal state  of  facts  and  had  used  all  proper  diligence.     The 
case  is  stronger,  perhaps,  than  the  present  by  reason  of  the  word 
*'  unlawfully  ^'  being  absent  from  that  statute.     The  Court  upheld 
the  decision  of  the  magistrates,  holding  that  the  statute  made  the 
doing  of  the  prohibited  acts  a  crime,  and,  therefore,  that  there 
must  be  a  criminal  mind,  which  there  was  not.    '^  As  to  the  latter 
reason,  I  think  the  justices  were  perfectly  right,  Actvs  non  fadi 
reum  nisi  mens  sit  rea.      The  act  with  which  the  respondents 
were  charged  is  an  offence  created  by  statute,  and  for  which  the 
person  committing  it  is  liable  to  a  penalty  or  to  imprisonment. 
Not  only  was  there  no  proof  of  guilty  knowledge  on  the  part  of 
the  respondents,  but  the  presumption  of  a  guilty  knowledge  on 
their  part,  if  any  could  be  raised,  was  rebutted  by  the  proof  that 
a  fraud  had  been  practised  on  them.    I  am  inclined  to  think  they 
were  civilly  liable,  &c. :  '^  (Lord  Campbell,  C.J.)    ''  I  was  inclined 
to  think,  at  first,  that  the  provision  was  merely  protective,  but  if 
it  created  a  criminal  offence,  which  I  am  not  prepared  to  deny, 
then  the  mere  sending  by  the  respondents  without  a  guilty  know- 
ledge on  their  part,  would  not  render  them  criminally  liable  ; 
although,  as  they  took  Nicholases  word  for  the  contents  of  the 
parcel,  they  would  be  civilly  liable : ''  (Brie,  J.)     In  Taylor  v. 
Newman  (4  B.  &  S.  89),  the  information  was  under  24  &  25  Vict. 
c.  96,  s.  23, ''  Whosoever  shall  unlawfully  and  wilfully  kill,''  Ac, 
''any  pigeon,''  &c.     The  appellant  shot   pigeons  on  his   farm 
belonging  to  a  neighbour.     The  justices  convicted  on  the  ground 
that  the  appellant  was  not  justified  by  law  in  killing  the  pigeons, 
and  therefore  that  the  killing  was  unlawful.     In  other  words, 
they  held  that  the  only  meaning  of  ^'  unlawful,"  in  the  statute, 
was  without  legal  justification.     The  Court  set  aside  the  convic- 
tion.    "  I  think  that  the  statute  was  not  intended  to  apply  to  a 
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case  in  which  there  was  no  gmlfy  mind^  and  where  the  act  was 
done  by  a  person  under  the  honest  belief  that  he  was  exercising 
a  right :  ^^  (Mellor,  J.)  In  Buchmnster  v.  Reynolds  (13  C.  B., 
N.  S.^  62)^  an  information  was  laid  for  unlawfully^  by  a  certain 
contrivance^  attempting  to  obstruct  or  prevent  the  purposes  of 
an  election  of  a  vestry.  The  evidence  was  that  the  defendant 
did  obstruct  the  election  because  he  forced  himself  and  others 
into  the  room  before  eight  b^clock^  believing  that  eight  o^clock 
was  passed.  The  question  asked  was  whether  an  intentional 
obstruction  by  actual  violence  is  an  offence^  &c.  This  question 
the  court  answered  in  the  affirmative ;  so  that  there^  as  here^  the 
defendant  had  done  the  prohibited  acts.  But  Erle^  J.  continued^ 
'^  I  accompany  this  statement  (i.e.^  the  answer  to  the  question) 
by  a  statement  that^  upon  the  facts  set  forth^  I  am  unable  to  see 
that  the  magistrate  has  come  to  a  wrong  conclusion.  A  man 
cannot  be  said  to  be  guilty  of  a  delict^  unless  to  some  extent^  his 
mind  goes  with  the  act.  Here  it  seems  that  the  respondent  acted 
on  the  belief  that  he  had  a  right  to  enter  the  room^  and  that  he 
had  no  intention  to  do  a  wrongful  act.^'  In  Reg.  v.  Hibbert  (11  Cox 
C.  C.  246 ;  L.  Rep.  1  Gr.  Gas.  Bes.  184)  the  prisoner  was  indicted 
under  the  section  now  in  question.  The  girl^  who  lived  with  her 
father  and  mother^  left  her  home  in  company  with  another  girl  to  go 
to  a  Sunday  school.  The  prisoner  met  the  two  girls^  and  induced 
them  to  go  to  Manchester.  At  Manchester  he  took  them  to  a 
public  house^  and  there  seduced  the  girl  in  question,  who  was 
under  sixteen.  The  prisoner  made  no  inquiry,  and  did  not  know 
who  the  girl  was,  or  whether  she  had  a  father  or  mother  living  or 
not,  but  he  had  no  reason  to,  and  did  not,  believe,  that  she  was 
a  girl  of  the  town.  The  jury  found  the  prisoner  guilty,  and 
Lush,  J.,  reserved  the  case.  Li  the  Gourt  of  Criminal  Appeal, 
Bovill,  C.J.,  Ghannell,  and  Pigott,  BB.,  Byles,  and  Lush,  JJ. 
quashed  the  conviction.  BovHl,  G.J. — ''In  the  present  case 
there  is  no  statement  of  any  finding  of  fact  that  the  prisoner 
knew,  or  had  reason  to  beHeve,  that  the  girl  was  under  the  law- 
ful care  or  charge  of  her  father  or  mother,  or  any  other  person. 
In  the  absence  of  any  finding  of  fact  on  this  point  the  conviction 
cannot  be  supported.''  This  case  was  founded  on  Reg,  v.  Green 
(3  F.  &  P.  274)  before  Martin,  B.  The  girl  there  was  under 
fourteen,  and  lived  with  her  father,  a  fisherman,  at  Southend. 
The  prisoners  saw  her  in  the  street  by  herself,  and  induced  her 
to  go  with  them  ;  they  took  her  to  a  lonely  house,  and  there 
Green  had  criminal  intercourse  with  her.  Martin,  B.  directed 
an  acquittal.  ''  There  must,''  he  said,  ''  be  a  taking  out  of  the 
possession  of  the  father.  Here  the  prisoners  picked  up  the  girl 
in  the  streets,  and  for  anything  that  appeared  they  might  not 
have  known  that  the  girl  had  a  father.  The  girl  was  not  taken 
out  of  the  possession  of  anyone.  The  prisoners  no  doubt  had 
done  a  very  immoral,  but  the  question  was  whether  they  had  com- 
mitted an  illegal,  act.  The  criminal  law  ought  not  to  be  strained 
to  meet  a  case  which  did  not  come  within  it.     The  act  of  the 
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prisoners  was  scanclalous^  but  it  was  not  any  legal  offence/^  In 
each  of  these  cases  the  girl  was  snrely  in  the  legal  possession  of 
her  father.  The  mere  fact  of  her  being  in  the  street  at  the  time 
could  not  possibly  prevent  her  from  being  in  the  possession  of 
her  father.  Everything,  therefore,  prohibited  was  done  by  the 
prisoner  in  fact.  Bat  in  each  case  the  ignorance  of  facts  was 
held  to  prevent  the  case  from  being  the  crime  to  be  punished. 
In  Beg.  v.  Tinckler  (1  F.  &  F.  513)  in  a  case  under  this  section, 
Cockbum,  C.J.,  charged  the  jury  thus :  '^  It  was  clear  the 
prisoner  had  no  right  to  act  as  he  had  done  in  taking  the  child 
out  of  Mrs.  Barneses  custody.  But  inasmuch  as  no  improper 
motive  was  suggested  on  the  part  of  the  prosecution,  it  might 
very  well  be  concluded  that  the  prisoner  wished  the  child  to  live 
with  him,  and  that  he  meant  to  discharge  the  promise,  which  he 
alleged  he  had  made  to  her  father,  and  that  he  did  not  suppose 
that  he  was  breaking  the  law  when  he  took  the  child  away.  This 
being  a  criminal  prosecution,  if  the  jury  should  take  this  view  of 
the  case,  and  be  of  opinion  that  the  prisoner  honestly  believed 
that  he  had  a  right  to  the  custody  of  the  child,  then,  although 
the  prisoner  was  not  legally  justified,  he  would  be  entitled  to  an 
acquittal.^^  The  jury  found  the  prisoner  not  guilty.  In  Beg.  v. 
Sleep  (8  Cox  C.  C.  472),  the  prisoner  had  possession  of  govern- 
ment stores,  some  of  which  were  marked  with  the  broad  arrow. 
The  jury,  in  answer  to  a  question  whether  the  prisoner  knew  that 
the  copper,  or  any  part  of  it,  was  marked,  answered.  We  have 
not  sufficient  evidence  before  us  to  show  that  he  knew  it.  The 
Court  of  Criminal  Appeal  held  that  the  prisoner  could  not  be 
convicted.  Cockburn,  C.J. :  "  Actus  non  facit  remn  nisi  mens  sit 
rea  is  the  foundation  of  all  criminal  procedure.  The  ordinary 
principle  that  there  must  be  a  guilty  mind  to  constitute  a  guilty 
act  applies  to  this  case,  and  must  be  imported  into  this  statute, 
as  it  was  held  in  Beg.  v.  Cohen  (8  Cox.  C.  C.  41),  where  the 
conclusion  of  the  law  was  stated  by  Hill,  J.,  with  his  usual 
clearness  and  power.  It  is  true  that  the  statute  says  nothing 
about  knowledge,  but  this  must  be  imported  into  the  statute.^^ 
Pollock,  C.B.,  Martin,  B.,  Crompton  and  Willes  J.  J.,  agreed.  In  the 
cases  of  Beg.  v.  Bobins  (1  Car.  &  Kir.  456),  and  Beg.  v.  Olifier 
(10  Cox  C.  C.  402),  there  was  hardly  such  evidence  as  was  given 
in  this  case  as  to  the  prisoner  beine  deceived  as  to  the  age  of  the 
girl,  and  having  reasonable  ground  to  believe  the  deception,  and 
there  certainly  were  no  findings  by  the  jury  equivalent  to  the 
findings  in  this  case.  In  Beg.  v.  Forbes  and  Webb  (10  Cox  C.  C. 
362),  although  the  policeman  was  in  plain  clothes,  the  prisoner 
certainly  had  strong  ground  to  suspect,  if  not  to  believe,  that  he 
waa  a  policeman;  for  the  case  states  that  they  repeatedly  called 
out  to  rescue  the  boy  and  pitch  into  the  constable.  Upon  all  the 
oases  I  think  it  is  proved  that  there  can  be  no  conviction  for 
crime  in  England  in  the  absence  of  a  criminal  mind  or  mens  rea. 
Then  comes  the  question,  what  is  the  true  meaning  of  the  phrase? 
I  do  not  doubt  that  it  exists  where  the  prisoner  knowingly  does 
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acts  which  woald  constitnte  a  orime  if-  the  resnlt  were  as  he 
anticipated,  but  in  which  the  result  may  not  improbably  end  in 
bringing  the  offence  within  a  more  aerions  class  of  crime;  as  if 
I8T6,  a  man  strike  with  a  dangerous  weapon  with  intent  to  do  grievons 
bodily  harm  and  kills.  The  result  makes  the  crime  murder ;  the 
prisoner  has  run  the  risk.  So,  if  a  prisoner  do  the  prohibited 
acts  withoat  caring  to  consider  what  the  truth  is  as  to  facts, 
as  if  a  prisoner  were  to  abduct  a  girl  under  sixteen  without 
caring  to  consider  whether  she  was  in  truth  under  sixteen,  he 
runs  the  risk.  So,  if  he  without  abdnction  defiles  a  girl  who  is 
in  fact  under  ten  years  old,  with  a  belief  that  she  is  between  ten 
and  twelve ;  if  the  facts  were  as  he  believed,  he  would  be  com- 
tnittiog  the  lesser  crime.  Then  he  runs  the  risk  of  his  crime 
resulting  in  the  greater  crime.  It  is  clear  that  ignorance  of  the 
law  does  not  excuse.  It  seems  te  me  to  follow  that  the  maxim 
as  to  ■m.BTtg  rea  applies  whenever  the  facts  which  are  present  to 
the  prisoner's  miud,  and  which  he  has  reasonable  ground  to 
believe,  and  does  believe  to  be  the  facts,  would,  if  tmr,  make  his 
act  no  criminal  offence  at  all.  It  may  be  true  to  say  that  the 
meaning  of  the  word  "  unlawfully "  is  without  justification  or 
excuse.  I,  of  course,  agree  that  if  there  bo  a  le^  justification, 
there  can  be  no  crime;  but,  I  come  to  the  concloiiiDn  that  a 
mistake  of  facts  on  reasonable  grounds,  to  the  extent  that,  if  the 
facts  were  as  believed,  the  acts  of  the  prisoner  would  maJie  him 
guilty  of  no  criminal  offence  at  all,  is  an  excuse,  and  that  such 
excuse  is  implied  in  every  criminal  charge  and  everr  criminal 
enactment  in  England.  I  agree  with  Lord  Kenyon  that  "  such 
is  our  law,"  and  with  Cockburn,  C.J.,  that  such  is  the  foundation 
of  all  criminal  procedure. 

Dkkhan,  J. — I  a{n«e  in  the  judgments  delivered  by  Bramwell, 
B.,  and  Blackburn,  J.  I  also  think  that  the  conviction  is  right  on 
the  following  grounds  :  The  defendant  was  indicted  under  the  24  & 
25  Vict.  c.  100,  s.  5S.  I  cannot  hold  that  the  word  "unlawfully" 
is  an  immaterial  word  in  an  indictment  framed  upon  this  clause. 
I  think  that  it  must  be  taken  to  have  a  meaning,  and  an  impor- 
tent  meaning,  and  to  be  capable  of  being  either  supported  or 
negatived  by  evidence  upon  the  trial :  (See  Reg.  v.  Turner,  1 
Mood.  C.  C.  15;  Eeg.  v.  Byan,  2  Moo.  C.  C.  241;  2  Hawkins 
P.  C.  c.  25,  a.  d6).  In  the  present  case  the  jury  found  that  the 
defendant  had  done  everytlung  requisite  to  bring  himself  within 
the  clause  as  a  misdemeanant,  unless  the  fact  that  he  bond  fide 
and  reasonably  believed  the  girl  taken  by  him  to  be  eighteen 
years  old  constituted  a  defence.  That  is,  in  other  words,  nnless  such 
bona  fide  reasonable  belief  prevented  them  from  saying  that  the 
defendant,  in  what  he  did,  acted  unlawfully  within  the  meaning 
of  the  clause.  The  question,  therefore,  is  whether  upon  this 
finding  of  the  jory  the  defendant  did  "unlawfully,"  Ac,  the 
things  which  they  found  him  to  have  done.  The  solution  of  this 
question  depends  upon  the  meaning  of  the  word  unlawfully  in 
sect.  55.     If  it  means  "  with  a  knowledge  or  belief  that  every 
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single  thing  mentioned  in  the  section  existed  at  the  moment  of 
the  taking^'  undoubtedly  the  defendant  would  be  entitled  to  an 
acquittal^  because  he  did  not  believe  that  a  girl  under  sixteen 
was  being  taken  by  him  at  all.  If  it  only  means  without  lawful 
excuse  or  justification^  then  a  further  question  arises^  viz.,  whether 
the  defendant  had  any  lawful  excuse  or  justification  for  doing  all 
the  acts  mentioned  in  the  clause  as  constituting  the  offence,  by 
reason  merely  that  he  bond  fic'e  and  reasonably  behoved  the  girl 
to  be  older  than  the  age  Hmited  by  the  clause.  Bearing  in  mind 
the  previous  enactments  relating  to  the  abduction  of  girls  under 
sixteen,  the  4  &  5  Phil.  &  Mary,  c.  8,  s.  2,  the  9  Qeo.  4,  c.  16,  s.  20, 
and  the  general  decisions  upon  those  enactments  and  upon  the 
present  statute,  looking  at  the  mischief  intended  to  be  guarded 
against,  and  for  the  reasons  given  in  the  judgments  of  Bramwell, 
B.,  and  Blackburn,  J.,  it  appears  to  me  reasonably  clear  that 
the  word  "  unlawfully ''  in  the  true  sense  in  which  it  was  used, 
is  fully  satisfied  by  holding  that  it  is  equivalent  to  the  words 
'^  without  lawful  excuse,^^  using  those  words  as  equivalent 
to  without  such  an  excuse  as,  being  proved,  would  be  a 
complete  legal  justification  for  the  act,  even  where  all  the 
facts  constituting  the  offence  exist.  Cases  may  easily  be 
suggested  where  such  a  defence  might  be  made  out;  as  for 
instance,  if  it  were  proved  that  he  had  the  authority  of  a  court 
of  competent  jurisdiction,  or  of  some  legal  warrant,  or  that  he 
acted  to  prevent  some  illegal  violence,  not  justified  by  the 
relation  of  parent  and  child,  or  schoolmistress  or  other  custodian, 
and  requiring  forcible  interference  by  way  of  protection.  In  the 
present  case  the  jury  find  that  the  defendant  believed  the  girl  to 
be  eighteen  years  of  age.  Even  if  she  had  been  of  that  age  she 
would  have  been  in  the  lawful  care  and  charge  of  her  father  as 
her  guardian  by  nature :  (See  Co.  Litt.  88  b,  note  12,  edit.  19, 
recognised  in  Reg,  v.  Howes,  3  E.  &  E.  332,  and  p.  336 ;  also 
reported  in  8  Cox  C.  C.  405,  under  the  name  o{  Ex  parte  Ba/rford). 
Her  father  had  a  right  to  her  personal  custody  up  to  the  age 
of  twenty-one,  and  to  app6int  a  guardian  by  deed  or  will  whose 
right  to  her  personal  custody  would  have  extended  up  to  the 
same  age.  The  belief  that  she  was  eighteen  woula  be  no 
justification  to  the  defendant  for  taking  her  out  of  his  possession 
and  against  his  will.  By  taking  her,  even  with  her  own  consent, 
he  must  at  least  have  been  guilty  of  aiding  and  abetting  her  in 
doing  an  unlawful  act — viz.,  in  escaping  against  the  will  of  her 
natural  guardian  from  his  lawful  care  and  charge.  This,  in  my 
opinion,  leaves  him  wholly  without  lawful  excuse  or  justification 
for  the  act  he  did,  even  though  he  believed  that  the  girl  was 
eighteen ;  and,  therefore,  unable  to  allege  what  he  had  done  was 
not  unlawfully  done  within  the  meaning  of  the  clause.  In  other 
words,  having  knowingly  done  a  wrongful  act,  viz.,  in  taking  the 
girl  away  from  the  lawful  possession  of  her  father  against  her 
will,  and  in  violation  of  his  rights  as  guardian  by  nature,  he 
cannot  be  heard  to  say  that  he  thought  the  girl  was  of  an  age 
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beyond  that  limited  by  the  statute  for  the  offence  charged  against 
him.  He  had  wrongfully  done  the  very  thing  contemplated  by 
the  Legislature,  He  had  wrongfully  and  knowingly  violated  the 
father's  rights  against  the  father's  will^  and  he  cannot  set  up  a 
legal  defence  by  merely  proving  that  he  thought  he  was 
committing  a  different  kind  of  wrong  from  that  which  in  fSact  he 
was  committing.  Convidiofi  affirmed. 


HAMPSHIRE   SPRING  ASSIZES. 

Winchester. 

Thursday,  March  2,  1876. 

(Before  Dbnman^  J.) 

Beo.  V,  RiCHABD  Qerbans.  (a) 

Deposition  of  witness  absent  through  illness — Sending  same  before 

grand  jury. 

When  a  witness  is  unable  to  attend  a  trial  through  illness,  his 
deposition  may  be  presented  to  the  grand  jury  without  any 
preliminary  proof  that  the  witness  is  ill  and  that  such  deposition 
was  regularly  taken.  In  such  case  the  grand  jury  should  be  told 
that  the  court  permits  them  to  look  at  the  deposition,  a/nd  to  act 
upon  it  if  they  think  proper. 

10  V  ELAND,  on  the  part  of  the  prosecution,  applied  that  the 
^  deposition  of  one  of  the  witnesses  in  this  case  might  be  sent 
up  tD  the  grand  jury  upon  the  presentation  to  them  of  the  bill  of 
indictment  against  the  prisoner,  such  witness  being  unable  to 
attend  in  consequence  of  illness ;  and  he  stated  that  he  was  then 
ready  to  prove  such  illness,  and  that  the  depositions  were  duly 
taken  in  conformity  with  sect.  17  of  the  11  &  12  Vict.  c.  42. 

Denman,  J. — I  do  not  think  you  need  do  so. 

Loveland. — I  believe  it  is  usual  to  give  this  proof  before 
sending  up  the  deposition. 

Denman,  J. — I  think  it  is  unnecessary.  The  grand  jury  are 
entitled  to  look  at  and  to  act  upon  the  deposition. 

Loveland. — The  grand  jury  may  not  think  of  looking  at  the 
deposition,  and  so  may  ignore  the  bill. 

Denman,  J. — They  should  be  told  that  the  court  permits  them  to 
look  at  the  deposition,  and  to  act  upon  it,  if  they  think  proper. 

The  deposition  was  thereupon  taken  before  the  grand  jury,  and 
they  returned  a  true  bill. 

(a)  Reported  by  T.  W.  Saundkrs,  Eaq.,  Barristor-at-Law. 
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HIGH  COURT  OF  JUSTICE. 

Qubxn's  Bench  Division. 

February  14, 1876. 

Beg.  v.  Steel. 

Practice — Crimmal  information — Costs  sustained  by  defendants — 

6  |-  7  Vict,  c.  96,  s.  8. 

By  6  ^  7  Vict.  c.  96,  s,  8,  a  defendant  who  obtains  judgment  in  the 
case  of  an  information  for  the  publication  of  a  defamatory  libel 
is  entitled  to  recover  from  the  prosecutor  costs  incurred  by  '^  reason 
of  such  infai'^mationJ* 

Held  {yer  Mellor  and  Lush,  J  J,,  and  Blackburn,  J.,  dubiiante), 
that  the  defendant  was  entitled  under  the  above  section  to  recover 
the  costs  of  showing  cause  against  the  rule  for  the  filing  of  the 
information. 

Reg.  V,  Cavendish  (12  Ir.  L.  Rep,  230)  not  followed. 

APPEAL  from  a  decision  of  Pollock,  B.,  at  chambers. 
This  was  a  rule  to  review  the  taxation  of  costs  undei^  the 
following  circumstances : 

The  defendant  had  judgment  given  in  his  favour  on  a  trial 
of  a  criminal  information,  and,  on  taxation,  the  costs  incurred 
by  him  of  showing  cause  against  the  rule  for  the  filing  of  such 
information  were  allowed. 

By  6  &  7  Vict,  c.  96,  s.  8,  it  is  enacted  "  that  in  the  case  of 
any  indictment  or  information  by  a  private  prosecutor,  for  the 
publication  of  any  defamatory  libel,  if  judgment  shall  be  given 
for  the  defendant,  he  shall  be  enabled  to  recover  from  the 
prosecutor  the  costs  sustained  by  the  said  defendant  by  reason  of 
such  indictment  or  information.'' 

0.  Russell,  Q.C.,  and  Orompton  showed  cause  against  the  rule. 
— ^The  question  arises  on  the  6  &  7  Vict.  c.  96,  s.  8  (Lord 
Campbell's  Act)  as  to  the  liability  of  the  prosecutor  to  pay  certain 
costs  incurred  by  the  defendant  previous  to  the  filing  of  a  criminal 
information.  The  costs  in  question  were  incurred  by  the  defen- 
dant in  resisting  the  information.  And  these  are  clearly  costs 
incurred  "  by  reason  of  such  indictment  or  information."  It  is 
true  that  the  contrary  is  reported  to  have  been  decided  by 
Blackburn,  C.J.,  in  an  Irish  case :  {Reg.  v.  Cavendish,  12  Ir.  L. 
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Rbo.        Rep.  280),  but  no  reasons  are  given  for  the  judgment  of  the  cpurt, 

^'  which  is  unsatisfactory.     They  likewise  referred  to :  4  &  5  Will. 

!!!^-       &  M.,  c.  18,  s.  1 ;  9  Ann,  c.  20,  s.  5 ;  Richardson  y.  Willis  (L.  Rep. 

1876.       8  Ex.  69 ;  28  L.  T.  Rep.  N.  S.  71 ;  42  L.  J.  68,  Ex.) 

.  T-y.  Sutton,  in  support  of  the  rule,  relied  on  JB.  v.  Cavendish  {vhi 

maHon^^^(^  ^Wjp.),  and  also  cited  B,  v.  Latimer  (15  Q.  B.  1077  ;  20  L.  J. 

tice-CostM.    129,  Q.B.) 

Blacebxtsn,  J. — I  do  not  think  it  is  necessary  for  us  to  postpone 
the  decision  in  this  case,  which  turns  on  the  construction  of  the 
8th  section  of  6  &  7  Vict.  c.  96.  Before  the  passing  of  this  Act 
the  defendant  had  no  means  of  obtaining  his  costs  unless  by 
means  of  4  &  5  Will.  &  M.  c.  18,  s.  2,  which  enabled  him  to 
obtain  his  costs  in  cases  of  acquittal  or  nolle  prosequi,  by  means 
of  a  laborious  process,  but  limited  his  remedy  to  20Z.  That 
section  prohibited  the  clerk  of  the  Grown  from  exhibiting  any 
information  except  by  order  of  the  Court,  and  that  no  process 
was  to  be  issued  till  the  prosecutor  had  given  recognisance  to  the 
person  against  whom  the  information  was  to  be  exhibited  in  the 
penalty  of  202.  for  the  effectual  prosecution  of  the  cause.  The 
section  then  continues  as  follows  :  '^  And  in  case  any  person  or 
persons  against  whom  any  information  shall  be  exhibited,  shall 
appear  thereto  and  plead  to  issue,  and  the  prosecutor  or  prosecutors 
of  such  information  shall  not  at  his  and  their  own  proper  costs 
and  charges  within  one  whole  year  next  after  issue  joined  therein 
procure  the  same  to  be  tried ;  or  if  upon  such  trial  a  verdict  pass 
for  the  defendant  or  defendants,  or  in  case  the  said  informer  or 
informers  procure  a  nolle  prosequi  to  be  entered ;  then  in  any  of 
the  said  cases  the  Court  of  King's  Bench  is  hereby  authorised  to 
award  to  the  said  defendant  or  defendants,  his,  her,  or  their  costs,'' 
&c.  Such  being  the  state  of  things  previous  to  the  passing  of 
the  6  &  7  Vict.  c.  96,  there  was  only  one  case  in  which  the 
defendant  could  get  his  costs,  viz.,  in  informations.  Then  came 
Lord  Campbell's  Act  (6  &  7  Vict.  c.  96),  which  amended  the  law 
on  the  subject,  and  on  the  8th  section  of  which  the  present  case 
turns.  That  section  enacts  that  '^  in  the  case  of  any  indictment 
or  information  by  a  private  prosecutor  for  the  publication  of  any 
defamatory  libel,  if  judgment  shall  be  given  for  the  defendant,  he 
shall  be  entitled  to  recover  from  the  prosecutor  the  costs  sustained 
by  the  said  defendant  by  reason  of  such  indictment  or  informa- 
tion ;  and  that  upon  a  special  plea  of  justification  to  such  indict- 
ment or  information,  if  the  issue  be  found  for  the  prosecutor  he 
shall  be  entitled  to  recover  from  the  defendant  the  costs  sustained 
by  the  prosecutor  by  reason  of  such  plea,  such  costs  so  to  be 
recovered  by  the  defendant  or  prosecutor  respectively  to  be 
taxed  by  the  proper  officer  of  the  Court  before  whom  the  said 
indictment  or  information  is  tried.''  In  each  case,  therefore, 
costs  are  given,  in  one  case  to  the  prosecutor,  in  the  other  to  the 
defendant,  in  cases  where  before  he  would  not  have  them.  Now, 
are  these  words  extensive  enough  to  include  all  costs,  or  are  they 
only  confined  to  costs  of  information  and  indictment  ?     My  own 
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impression  is  they  are  not  extensive  enough  to  include  such  a        Roa. 
case  as  this.     The  words,  "  by  reason  of  such  indictment/^  can       g^j^ 

only,  I  think,  apply  to  costs  after  indictment  framed,  and  not       ' 

to  preliminary  matters.     This,  however,  is  only  an  impression  on        1876. 
my  part,  though  it  is  much  justified  by  the  decision  in  the  Court  CrinUnaFinfor' 
of  Ireland,  where  this  very  point  was  decided,  though  no  reasons  madon—Pracr- 
were  given  for  the  decision.     I  doubt,  then,  and  it  is  only  a    tice—CosUt. 
doubt,  whether  the  words  of  the  section  are  extensive  enough  to 
include  these  costs ;  but  as  my  brethren  do  not  agree  with  me, 
the  rule  must  be  discharged. 

Mellor,  J. — The  doubt  entertained  by  my  brother  Blackburn, 
and  the  decision  of  the  court  in  Ireland,  might  possibly  weigh 
with  me  if  I  knew  the  reasons  which  lead  to  it.  It  is,  however, 
certainly  an  argument  in  favour  of  Mr.  Sutton's  view  of  this  case. 
I  give  my  decision  on  the  ground  that  the  statute  6  &  7  Vict.  c. 
96,  s.  8,  intended  to  amend  the  law  of  libel,  and  was  not  con- 
fined to  one  matter,  but  extended  to  a  variety  of  cases.  It  was 
the  intention  of  the  framer  of  this  statute  to  simplify  matters,  and 
make  one  rule  as  to  defendants'  costs,  and  that  all  costs  incurred 
by  filing  and  obtaining  the  information  should  be  recovered  by 
him.  There  was  no  reason  in  giving  him  some  costs  and  not 
others — the  object  was  to  give  an  indemnity  to  the  defendant,  who 
has  been  improperly  put  to  trouble  by  a  plaintiff  or  prosecutor  as 
the  case  may  be.  [His  Lordship  read  the  8th  section.]  The 
words  are,  '^  the  defendant  shall  be  entitled  to  recover,  not  the 
costs  of  information  or  indictment,  but  the  costs  sustained  by  him 
by  reason  of  such  indictment  or  information.''  Now  these  words 
would  be  quite  unnecessary  if  the  narrow  construction  of  the 
case  in  Ireland  is  to  be  put  upon  them.  The  words,  in  my 
opinion,  are  sufficiently  extensive. 

Lush,  J. — ^I  agree  with  my  brother  Mellor.  In  the  Irish  de- 
cision the  report  was  unsatisfactory,  no  reason  being  given  for 
the  judgment.  I  should  be  quite  willing  to  give  due  weight  to  a 
decision  of  this  kind  coming  from  the  court  in  Ireland  if  any 
reasons  were  given  for  the  judgment ;  but  this  not  being  the 
case,  I  am  inclined  to  think  that  the  Chief  Justice  was  in  some 
doubt  himself  when  he  arrived  at  this  decision.  This  is  a  case 
occurring  for  the  first  time,  and  I  do  not  think  that  the  words  of 
previous  Acts  can  be  used  in  construing  this  statute ;  rather  we 
must  look  at  the  state  of  the  law  at  the  time,  and  the  object  of 
legislation.  The  statute  of  William  and  Mary  was  passed  to  pro- 
tect defendants  against  vexations  informations.  The  defendant 
or  defendants  in  certain  cases  where  an  information  is  laid  against 
him,  is  to  be  entitled  to  "  his,  her,  or  their  costs."  Now  these 
words  would  include  all  costs.  At  that  time,  however,  in  the 
case  of  an  indictment  defendants  had  no  costs  at  all.  Then 
comes  Lord  Campbell's  Act,  containing  the  clause  in  question, 
and  this  extends  the  indemnity  to  indictments  as  well  as  criminal 
informations.  It  was  certainly  never  intended  to  take  away  any 
benefit  protection  afforded  under  the  statute  of  William  and 

VOL.  zm.  M 
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Bao.  Mary ;  on  the  contrary^  its  object  was  to  extend  it  to  indictments. 

g  ^'  I  cannot  restrict  its  words^  for  they  are  intended  to  be  remedial, 

^'  and  to  give  indemnity  in  all  cases.     It  is  quite  trae  that  the  same 

1876.  words  are  used  to  denote  what  costs  should  be  given  to  the  pro- 

c  '■  w"*  for-  ^^^^^^  i  ^^*  '^P  ^  ^^^  *™®  ^®  ^^  ^^  costs  at  aQ,  and  he  is  only 

m^on—*^^  intended  to  have  them  when  there  is  a  plea  of  justification.  Under 

tict—Coits,    this  section  defendants  are   stiU  to  be  entitled  to  all  costs,  but 

prosecutors  to  some  costs,  and  these  are  strictly  limited  to  cases 

in  which  he  is  wronged  by  a  baseless  plea  of 'justification. 

Rule  diaohcbrged  with  costs. 

Carter  and  Bell  for  the  prosecutor. 

James,  Carter,  and  James  for  the  defendant. 


HIGH  COURT  OP  JUSTICE. 

QuiiEN's  Bjsnch  Division. 

Tuesday,  Feb.  15,  1876. 

Lindsay  v,  Cundy. 

Fraud — Passmg  property  in  goods — Bond  fide  purchase  and  sale 
before  conviction — Restitution — 24  8c  25  Vict,  c.  96,  ss.  1  and 
100. 

Plaintiffs,  manufacturers,  parted  with  linen  goods  upon  orders 
received  from  one  Alfred  Blenkam,  who  wrote  upon  paper  with 
the  address  "37,  Wood-street,  Cheapside"  Below  this,  in 
smaller  letters,  was  engra/ved,  *'  Entrance  second  door  IMtle 
Love-lane.'^  The  letters  were  all  signed  Blenham  and  Co.,  but 
so  written  as  to  be  easily  mistaken  for  Blenhiron  and  Co.,  and 
the  signature  was  so  m/istaJcen  by  the  plaintiffs.  The  plaintiffs 
vjcre  aware  of  the  existence  of  a  respectable  firm  in  the  trade  of 
tlie  nams  of  Blenkiron,  carrying  on  business  in  Wood-street, 
but  they  did  not  know  until  after  tliey  had  parted  with  the  goods 
that,  as  the  fact  was,  the  fmn  was  that  of  Messrs.  W.  Blenkiron 
and  Sons,  128,  Wood-street.  The  plaintiffs  directed  their  letters 
and  the  goods,  and  made  out  the  invoices  to  Messrs.  Blenhiron 
and  Co.,  37,  Wood-street,  and  they  believed  tliey  were  dealing 
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with  the  firm  of  that  name.     Being  unable  to  obtain  pay7nent,      Lindsay 
they  made  inqvdries  of  Messrs.  W.  Blenkiron  and  Sons,  and  in      n™^ 

consequence  Alfred  Blenka/m  was  arrested,  and  afterwards  con-        ' 

victed  for  obtaining  these  goods  from  the  plaintiffs  upon  false       1876. 
pretences.     The  defendam,ts  purchased  the  goods  bond  fide  from  /^c^ZZiVo- 
an  a^ent  of  Blenkam,  and  sold  them  again  to  various  customers  p^rty  In  stohn, 
before  the  conviction.  goods. 

Held,  thai  under  the  circumstances  tits  property  in  the  goods  passed 
to  Blenkam  as  well  as  the  possession ;  and  that  neither  by  their 
right  to  the  property  in  the  goods,  nor  under  sect.  100  of  the 
La/rceny  Act,  1861,  could  the  plaintiffs  recover  the  value  of  the 
goods  from  the  defendants  in  trover.  NicklingY.  Heaps  (21  L.*T. 
Bep.  N,  8.  754)  questioned. 

THIS  was  an  action  tried  before  Blackburn,  3.,  and  a  special 
juiT  in  Middlesex  on  the  4tli  and  5th  of  November,  1875. 

The  plaintiffs  were  Unen  manufactarers  at  Belfast,  and  the 
defendants  constituted  the  firm  of  Dent,  Allcroft,  and  Go.  in  the 
City  of  London.  The  action  was  in  trover  for  250  dozens  of 
handkerchiefs,  250  boxes,  two  cases  and  250  wrappers.  The 
defendants  pleaded  not  guilty,  and  denied  the  plaintiff's  possession. 

The  plaintiffs  were  induced  to  part  with  these  goods  upon 
orders  received  from  one  Alfred  Blenkarn,  who  wrote  from  an 
address  "  37,  Wood-street,  Gheapside,  London,  E.G.''  Below 
this  address,  in  much  smaller  letters,  was  engraved,  '^  Entrance 
second  door.  Little  Love-lane."  Several  letters  in  respect  of 
these  goods  were  received  by  the  plaintiffs,  all  of  them  upon 
paper  with  this  address,  and  all  signed  "Blenkarn  and  Go." 
The  word  "  Blenkarn  "  was  so  written  as  to  be  easily  mistaken 
for  Blenkiron,  and  was  so  mistaken  by  the  plaintiffs. 

The  managing  partner  of  plaintiffs'  firm,  named  Thompson, 
when  he  received  the  first  of  these  letters,  consulted  one  of  his 
partners  as  to  executing  the  order.  This  partner  knew  that  a 
respectable  firm  in  the  trade,  of  the  name  of  Blenkiron,  carried 
on  business  in  Wood-street,  Gheapside,  and  as  a  matter  of  fact 
Messrs.  W.  Blenkiron  and  Sons  have  a  well-known  business  at 
123,  Wood-street.  Thompson  said  at  the  trial  that  he  knew 
nothing  himself  of  this  firm,  but  he  was  satisfied  with  his  partner's 
assurance  that  they  were  all  right ;  he  forwarded  samples  as 
requested,  and  upon  further  instructions  he  had  the  order 
executed,  and  consigned  the  goods  to  "Messrs.  Blenkiron  and 
Co.,  37,  Wood-street,  Gheapside,  London."  He  said  he  did  not 
observe  the  addition  to  the  address  in  small  print,  and  he  believed 
the  letters  he  received  were  all  from  Blenkiron  and  Go. 

The  plaintiffs,  being  unable  to  obtain  payment  for  these  goods, 
made  inquiries  of  the  firm  of  Blenkiron  and  Sons,  and  in  con- 
sequence Alfred  Blenkam  was  arrested  and  committed  for  trial, 
and  afterwards  convicted  at  the  Old  Bailey,  and  sentenced  to 
eighteen  months'  hard  labour.  The  indictment  charged  him  with 
obtaining    these    handkerchiefs  from  the  plaintiffs  by   falsely 
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LiNDeAT      representing  that  his  name  was  Blenkiron^  that  ho  was  a  partner 
Cdndt       ^^  *^®  ^"^  trading  in  Wood-street  under  the  name  and  style  of 
Blenkiron  and  Go.^  and  that  he  was  then  carrying  on  a  real  and 


1876.       genuine  trade.    By  another  count  he  was  indicted  for  oflFences 

l^irc'^^P     iinder  the  Fraudulent  Debtors'  Act,  and  by  another  for  conspiring 

ptrtyfn  stohm  ^^  ^^^  Samuel  Moss  (who  could  not  be  found)  to  induce  the 

goods.       plaintiffs  to  supply  and  deliver  on  credit  to  him  divers  large 

quantities  of  goods  with  the  like  intent  to  cheat  and  defraud. 

Some  of  the  goods  supplied  by  the  plaintiffs  were  traced  to  a 
pawnbroker,  and  under  an  order  of  restitution  made  by  the 
Common  Serjeant  on  the  conviction,  in  pursuance  of  24  k  25 
Vict.  c.  96,  s.  100,  the  plaintiffs  obtained  possession  of  them. 

As  to  the  remainder  of  the  goods,  the  Common  Serjeant 
intimated  that  he  would  make  a  similar  order  for  their  restitution 
upon  any  person  who  could  be  shown  to  hold  them. 

These  goods  were  traced  to  the  defendants.  Blenkam's  son, 
who  had  been  at  one  time  in  their  employ,  called  upon  them  and 
induced  them  to  give  him  orders  for  a  firm,  represented  by  the 
said  Samuel  Moss  under  an  assumed  name,  in  whose  service  he 
said  he  was.  These  orders  were  given  in  the  defendants'  shop, 
and  upon  samples  produced  by  young  Blenkam.  The  goods 
were  invoiced  to  the  defendants  from  Moss's  firm  at  prices  some- 
what less  than  those  charged  by  the  plaintiffs,  and  were  paid  for 
to  Moss  by  defendant!^'  cheques. 

The  defendants  refused  to  entertain  the  plaintiffs'  demand  for 
restitution  of  these  goods  or  for  payment  of  the  value,  and  asserted 
that  all  the  goods  which  had  thus  come  to  them  had  been  long 
before  sold  to  their  various  customers. 

At  the  trial  of  this  action  the  jury  found  it  had  been  made 
out  that  Blenkarn  had  by  fraudulent  pretences  obtained  credit  of 
the  plaintiffs,  and  had  by  similar  means  induced  the  defendants  to 
purchase  the  goods  with  which  the  plaintiffs  had  supplied  him. 

No  judgment  was  entered  at  the  trial,  but  it  was  agreed  that 
the  court  should  draw  inferences  of  fact. 

Thesigety  Q.C.,  /.  Edwards,  Q.C.,  and  Besley,  on  behalf  of  the 
plaintiffs,  now  moved  to  obtain  the  judgment  of  the  court  in 
pursuance  of  Order  XL.,  rule  1,  of  the  Rules  and  Orders  under  the 
Judicature  Acts.  The  two  points  reserved  for  consideration  are 
(1)  whether,  under  the  circumstances,  the  plaintiffs  sold  the  goods 
to  Blenkarn  so  as  to  pass  the  property  in  them,  and  (2)  whether 
the  defendants  are  liable  under  sect.  100  of  the  Larceny  Act, 
1861  (24  &  25  Vict.  c.  Q&),  On  the  first  point,  Ha/rdman  v. 
Booth  (1  H.  &  C.  803)  is  a  strong  authority  in  the  plaintiff' 
favour ;  there  the  plaintiff,  a  manufacturer,  called  at  the  place  of 
"  Gandell  and  Co."  for  orders  for  goods.  At  that  time  the  firm 
consisted  of  Thomas  Gandell  only,  and  the  business  was  managed 
by  Edward  Gandell,  a  clerk.  On  inquiring  for  Messrs.  Gandell, 
the  plaintiff  was  directed  to  a  counting  house  where  he  saw 
Edward  Grandell,  who  led  the  plaintiff  to  believe  that  he  was  one 
of  the  firm  of  Grandell  and  Co.,  and  under  that  belief,  at  the 
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request  of  Edward  Gandell^  the  plaintifEs  sent  goods  to  the  place     LnnMAT 
of  business  of  Ghmdell  and  Co.,  and  invoiced  them  to  "  Edward      Q^jyj 

Gkbndell  and  Co/'     Edward  Gtuidell  who^  nnknown  to  the  plain-        ' 

tiff^  carried  on  business  with  one  Todd^  pledged  the  goods  with  1876. 
the  defendants  for  advances  bonafde  made  to  Qandell  and  Todd,  x^jyc^JITl/Vo. 
and  the  defendant  afterwards  sold  the  goods  under  -a  power  of  p^^  {n  stolen 
sale.  It  was  held  that  there  was  no  contract  of  sale,  inasmuch  as  sfoods, 
the  plaintiff  believed  that  he  was  contracting  with  Gandell  and 
Co.,  and  not  with  Edward  Ghkndell  personally,  and  Qandell  and 
Go.  never  authorised  Edward  Gandell  to  contract  for  them ;  con- 
sequently, no  property  passed,  and  the  defendant  was  liable  in 
trover  for  the  amount  realised  by  the  sale.  So  it  was  held  in 
Higgina  v.  Bwrton  (26  L.  J.  342,  Ex.)  that,  upon  a  sale  under 
similar  circumstances,  the  original  owner  can  recover  the  goods 
from  a  party  to  whom  they  have  been  sold  or  pledged  by  the 
person  who  fraudulently  obtained  them  before  any  notice  of  the 
fittud  or  any  disaffirmance  of  the  transaction  by  the  real  owner. 
And  without  fr*aud,  an  action  for  the  price  of  goods  is  not  main- 
tainable by  the  person  who  supplied  them,  if  the  person  who  re- 
ceived them  contracted  with  another  person,  and  had  no  know- 
ledge that  the  plaintiff,  instead  of  that  other  person,  had  supplied 
them  :  [BouUon  v.  Jonea^  2  H.  &  N.  564.)  [Mellob,  J. — ^Those 
cases  do  not  apply  here ;  the  plaintiffs  dealt  with  Blenkarn,  and 
intended  to  do  so ;  in  consequence  of  their  own  negligence,  they 
believed  him  to  be  someone  else.]  The  plaintiffs'  contract  was 
with  Blenkiron  and  Co.;  there  was  none  on  their  part  with 
Blenkarn.  [Biacebubn,  J. — That  is  not  so;  the  contract  was 
with  the  person  whose  name  was  Blenkarn,  although  the  plain- 
tiffs thought  his  name  was  Blenkiron.]  It  is  difficult  to  dis- 
tinguish this  case  from  Ha/rdmcm  v.  Booth.  [Blacebttbn,  J. — 
There  the  purchaser  gave  the  seller  a  card  with  the  name  of 
Thomas  Gandell  and  Co.,  thereby  representing  himself  to  be 
acting  for  that  firm.]  But,  notwithstanding  that,  the  plaintiffs 
made  out  their  invoices  at  Edward  Gandell's  request  to  Edward 
Grandell  and  Co.  The  second  point  depends  upon  24  &  25  Vict. 
c.  96,  s.  100,  "If  any  person  guilty  of  any  such  felony  or 
misdemeanour  as  is  mentioned  in  this  Act,  in  stealing,  taking, 
obtaining,  extorting,  embezzling,  converting,  or  disposing  of, 
or  in  knowingly  receiving,  any  chattel,  money,  valuable  security, 
or  other  property  whatsoever,  shall  be  indicted  for  such  offence 
by  or  on  behalf  of  the  owner  of  the  property,  or  his  executor 
or  administrator,  and  convicted  thereof,  in  such  case  the  property 
shall  be  restored  to  the  owner  or  his  representative ;  and  in  every 
case  in  this  section  aforesaid  the  court  before  whom  any  person 
shall  be  tried  for  any  such  felony  or  misdemeanour,  shall  have 
power  to  award  from  time  to.  time  writs  of  restitution  for  the 
said  property,  or  to  order  the  restitution  thereof  in  a  summary 
manner.^'  llien  follow  two  provisoes  exempting  valuable  and 
negotiable  securities  fr^m  the  operation  of  the  section,  and 
also   exempting  fi^m  its  application  certain  prosecutions  for 
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LiNDBAT      misdemeanour    of   trustees,    bankers,    Ac.       The    ''property" 
^  ^'*  which  by  this  section  is  to  be  restored  to  the  owner  must  be 

■      interpreted  by  sect.  1  of  the  Act ;  by  which  the  term  "  shall 

1876.  include  every  description  of  real  and  personal  property,  money, 
r  2p,  debts,  and  legacies,  and  all  deeds  and  instruments  relating  to 
pertyln  stolen  ^^  evidencing  the  title  or  right  to  any  property,  or  givin?  a  right 
goods,  to  recover  and  receive  any  money  or  goods;  and  shall  also 
include  not  only  such  property  as  shall  have  been  originally 
in  the  possession  or  under  the  control  of  any  party,  but  also 
any  property  into  or  for  which  the  same  may  have  been 
converted  or  exchanged,  and  anything  acquired  by  such  con- 
version or  exchange,  whether  immediately  or  otherwise/'  This 
clearly  gives  to  the  plaintiffs,  upon  Blenkam's  conviction,  the 
right  to  have  restored  to  them  the  money  into  which  their 
goods,  obtained  by  false  pretences,  had  been  converted. 
That  this  was  the  intention  of  the  Legislature  appears  from 
the  gradual  extension  of  restitution  which  the  statutes  on  the 
subject  have  accomplished.  Horwood  v.  Smith  (2  T.  R.  750) 
was  decided  upon  the  earliest  statute  which  gave  restitution^ 
but  which  limited  it  to  felonies  (21  Hen.  8,  c.  11).  That  case 
exempted  from  the  effect  of  the  enactment  the  purchaser  of  stolen 
goods  in  market  overt  who  sold  them  before  conviction  even  with 
notice  of  the  robbery.  And  Parker  v.  Patrick  (5  T.  R.  175) 
expressly  decided  that  the  statute  did  not  apply  to  goods 
obtained  by  false  pretences.  By  7  &  8  Geo.  4,  c.  29,  s.  58, 
restitution  was,  however,  expressly .  extended  to  misdemeanors, 
but  the  Act  contained  no  interpretation  clause  like  that  in  the 
last  Act  of  1861,  and  there  is  no  power  under  it  to  obtain 
restitution  of  the  proceeds  of  property  obtained  either  by  fraud 
or  felony,  TJndfer  that  statute  Peer  v.  Humphrey  (2  A.  &  E. 
495)  was  decided;  it  differed  from  Horwood  v.  Smith  in  that 
the  purchase  by  the  defendant  was  not  in  market  overt;  and 
therefore  his  sale  in  market  overt  after  notice  of  the  felony 
did  not  save  him  from  liability  in  trover  when  the  felon  was 
convicted.  Lord  Denman  said  at  p.  499,  "1{  the  question 
of  goods  fraudulently  obtained  were  before  us,  I  cannot 
help  thinking  that  the  case  of  Pa/rker  v.  Patrick  would  not 
bear  examination.^'  [Blackburn,  J. — Yet  it  was  acted  upon 
in  Load  v.  Oreen  (15  M.  &  W.  216),  and  in  Kingsford  v. 
Merry  (11  Ex.  577;  1  H.  ife  N.  503).  In  the  former  of 
these  two  cases,  Parke,  B.,  said,  at  p.  219,  'Hhe  case  o{  Pa/rker  v. 
Patrick  has  been  doubted,  but  I  think  it  may  be  supported  on  the 
ground  that  the  transaction  is  not  absolutely  void,  except  at  the 
option  of  the  seller ;  he  may  elect  to  treat  it  as  a  contract,  and  he 
must  do  the  contrary  before  the  buyer  has  acted  as  if  it  were  such, 
and  resold  goods  to  a  third  party .'^]  Another  case  decided  upon 
the  statute  of  Geo.  4  is  Scattergood  v.  Sylvester  (15  Q.  B.  506), 
where  it  was  held  that  the  property  in  a  stolen  chattel  revested  in 
the  owner  on  conviction  of  the  thief,  and  the  owner  might  main- 
tain trover  for  it  though  there  had  been  no  order  for  restitution^ 
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and  though  the  defendant  had  bought  the  chattel  from  the  thief     Lindsat 
in  market  overt  and  bona  fide.     Moreover,  the  Court  of  Exchequer       oinrox 

has  determined  that  the  revesting  Prelates  back  upon  conviction        ' 

even  for  false  pretences  to  the  time  of  the  fraud,  and  that  the  1S76. 
properly  under  those  circumstances  is  never  out  of  the  rightful  jr^j^o^IZfy-o- 
owner  at  all.  That  was  held  in  Nickling  v.  Heaps  (21  L.  T.  Bep.  perty  tn  8tokn 
N.S.  754),  where  the  defendants,  from  whom  the  goods  (furniture)  9^od8. 
had  been  obtained  by  false  pretences,  had  retaken  possession  of 
the  goods  before  conviction  from  the  plaintiff,  who  had  bought 
them  bona  fide  from  the  person  who  had  obtained  them.  The 
conviction  took  place  the  day  after  that  action  had  resulted  in  a 
verdict  for  the  plaintiff,  and  the  court  granted  a  new  trial ;  Kelly, 
C.B.,  said :  "  Now,  having  regard  to  the  authorities  and  to  the 
statute,  I  am  clearly  of  opinion  that,  upon  the  conviction  of  Ford 
for  obtaining  these  goods  by  false  pretences,  there  was  a  relation 
back  to  the  time  of  the  original  fraud  committed  on  the  defend- 
ants, viz.,  the  time  at  which  Ford  obtained  these  goods  from  them. 
These  goods,  therefore,  were  the  property  of  the  defendants  from 
the  first,  and  the  property  was  in  law  never  out  of  them.''  Martin 
B.,  concurred,  in  even  more  ezpUcit  terms,  that  the  defendants 
had  in  fact  only  taken  their  own  goods.  To  read  this  100  th 
section  of  the  Larceny  Act  in  any  other  way  than  as  giving  the 
plaintiffs  power  to  recover  upon  the  facts  of  this  case,  could  only 
encourage  receivers  of  stolen  goods  to  dispose  of  them  with 
alacrity. 

The  Solicitor-General  (Sir  Hardinge  Giffard,  Q.O.)  and  B.  F. 
Williams^  showed  cause  against  the  plainti&'  motion. — Hardman 
V.  Booth  materially  differs  from  this  case.  [Biacebubn,  J. — We 
may  relieve  yon  from  arguing  the  point  upon  which  we  are  to 
draw  inferences.  We  think  the  property  passed,  although  that 
might  have  been  voided  by  the  plaintiffs  before  sale.]  As  to  the 
Larceny  Act,  it  has  been  settled  by  authority  against  which  no 
contention  will  avail  {Scaitergood  v.  Sylvester,  15  Q.  B.  506,  and 
White  V.  Spettigue,  13  M.  &  W.  603),  that  upon  conviction, 
whether  for  felony  or  misdemeanor,  the  property  in  such  goods 
revests  in  their  original  owners ;  but  there  is  no  authority,  except 
this  doubtful  case  of  Nickling  y.  Heaps, iiiat  the  revestment  relates 
back  1(0  any  period  before  the  conviction.  [Biackbobn,  J. — ^That 
is  by  no  means  a  satisfactory  cftse.]  It  professes  to  be  a  decision 
upon  a  repealed  statute,  and  it  is  difficult  to  understand,  because 
the  new  trial  was  directed  only  as  an  alternative  of  a  verdict  for 
40s.  The  plaintiff  could  only  deserve  even  nominal  damages  on 
the  hypothesis  that  the  defendant's  right  to  seize  the  goods  had 
not  accrued  until  the  conviction.  The  proposition  contended  for 
by  the  plaintiffs  would  involve  the  right  to  sue  all  the  sub-pur- 
chasers in  trover.  As  to  the  application  of  the  interpretation 
clause  to  the  word  "  property  "  as  used  in  this  100th  section — 
[Lush,  J. — ^We  do  not  think  that  definition  of  property  is  applic- 
able to  the  word  in  this  section.] 

Besley  wiw  heard  in  reply. 
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Lindsay.         Blacebubn^    J. — I  think  judgment  in  this  case    should  be 
^'  entered  for  the  defendants.     The  first  question  is  one  of  fact : 

J'      were  these  goods  so  obtained  from  the  plaintiffs  by  fraud  that  the 

1876.  property  in  them  never  passed  to  Blenkam?  I  think  he  did 
— Z  Ayv  ^^^^'"^  *^®  property  as  well  as  the  possession  of  the  goods.  It 
perty7n  stolen  ^^  been  argued  that  the  case  of  Hardman  v.  Booth  was  an 
yoads.  authority  exactly  in  pointy  but  although  I  think  that  case  was 
rightly  decided  I  do  not  consider  it  applicable  here.  The  facts 
there  showed  an  intention  throughout  to  deal  only  with  the  firm 
of  Thos.  Gandell  and  Go. ;  the  plaintiff  received  their  card  as  a 
representation  by  Edward  Grandell  that  he  was  acting  for  the  firm ; 
the  plaintiff  had  no  reason  to  doubt  that  he  was  suppljring  the 
firm,  and  never  had  any  intention  to  pass  the  property  to  anybody 
else.  The  Court  of  Exchequer  inferred  from  these  facts  that^ 
although  Edward  Grandell  took  possession  of  the  goods  supplied  by 
the  plaintiff^  the  property  never  passed  to  him  nor  to  his  purchaser^ 
the  defendant.  That  seems  to  me  to  be  perfectly  good  law  and 
good  sense ;  but  it  would  not  be  so  if  we  were  to  act  upon  it  in 
this  case.  No  doubt  the  goods  were  obtained  by  fraud,  but  the 
negotiation  was  entirely  with  Blenkam,  the  letters  were  sent  to 
his  address,  and  the  goods  were  invoiced  and  addressed  to  him. 
He  falsely  pretended  that  his  name  was  Blenkiron,  and  that  he 
was  a  member  of  the  firm  of  that  name ;  and  because  the  plain- 
tiffs believed  him  they  agreed  to  do  business  with  him,  but  they 
in  no  other  sense  contracted  with  the  Blenkiron  firm.  They  in- 
tended the  possession  of  the  goods  to  go  to  the  writer  of  their 
letters,  and  they  also  intended  the  property  to  pass  to  him.  He 
was  the  person  dealt  with,  although  the  plaintiffs  mistook  him  for 
someboay  else.  In  the  same  way,  if  one  person  shoots  another  by 
mistake,  but  meaning  to  murder  a  third  person  for  whom  he 
mistakes  his  victim,  he  is  rightly  indicted  for  murder  with  intent 
to  kill  the  person  he  actually  shot.  He  meant  to  kill  the  person 
at  whom  he  aimed,  and  his  mistake  as  to  his  identity  did  not  alter 
his  intent  when  he  fired  the  shot.  So  here  the  plaintiffs'  intention 
was  to  contract  with  this  particular  individual,  although  they  had 
been  deceived  by  the  description  of  himself.  The  contract,  there- 
fore, was,  by  reason  of  the  fraud,  voidable  so  long  as  the  property 
continued  in  Blenkam,  to  whom  the  plaintiffs  had  passed  it..  But 
it  was  not  void  so  as  to  prevent  Blenkam  from  passing  on  the 
property  further  by  a  bona  fide  sale  to  innocent  purchasers.  That 
IS  what  was  done  when  the  defendants  obtained  the  goods,  and 
the  plaintiffs  had  no  longer  any  right  to  them.  The  second 
question  raises  the  effect  of  the  restitution  clause  in  the  Larceny 
Act,  and  we  must  consider  some  of  the  cases  upon  the  repealed 
statutes.  The  existing  provision,  although  more  extensively  ap- 
plicable, is  scarcely  altered  from  the  words  used  in  the  statute  Hen. 
8.  In  the  year  1 788  Honvood  v.  Smith  was  decided  upon  that  Act. 
The  defendant  there  purchased  sheep  bona  fide  in  market  overt, 
and  discovered  whilst  they  were  in  his  possession  that  they  had 
been  stolen  from  the  plaintiff.     The  thief  was  afterwards  con- 
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victed^  bnt  before  that  defendant  sold  them  again.     It  was  held      LniDSiLT 
that  the  plaintiff  could  not  recover  from  the  defendant  in  trover      qj^y 

the  value  of  the  sheep.     Lord  Kenyon  said  :  "  There  is  no  doubt        ' 

but  that  the  original  owner  of  these  goods  who  prosecuted  the  1876. 
felon  to  conviction  has  a  right  to  a  restitution  of  them.  But  the  jj^f-^^II^Pf^ 
question  here  is  whether  he  can  maintain  this  action  of  trover  p^rty  \n  stolen 
against  the  defendant^  who  was  not  in  possession  of  them  at  the  ffoods, 
time  of  the  attainder ;  and  we  are  of  opinion  that  he  cannot.  To 
maintain  this  action  the  defendant  should  have  been  in  possession 
when  the  attainder  happened.^^  And  Buller^  J.,  also  said  :  ^'This 
is  an  action  of  trover  for  sheep^  and  in  order  to  maintain  it  the 
plaintiff  must  prove  that  the  sheep  were  his  property^  and  that 
while  they  were  so  they  came  into  the  defendant's  possession^ 
who  converted  them  to  his  use.  Now,  when  did  the  plaintiff's 
property  begin  in  this  case  ?  Not  till  after  the  conviction  of  the 
felon ;  because  before  that  time  the  property  had  been  altered  by 
a  sale  in  market  overt.  From  the  time  of  the  conviction  the 
defendant  has  never  had  the  possession  of  the  sheep ;  then  it 
cannot  be  said  that  he  converted  the  plaintiff's  sheep  to  his  use, 
having  parted  with  them  before  the  time  when  the  property  was 
revested  in  the  plaintiff."  Now  the  question  for  us  upon  the 
Larceny  Act  is  exactly  and  completely  answered  by  what  was 
said  by  Buller,  J.,  in  that  judgment.  The  next  statute  was  in  the 
time  of  Geo.  4,  and,  although  restitution  is  thereby  given  upon  a 
conviction  for  false  pretences  in  the  same  way  as  for  felony,  the 
law  is  not  otherwise  altered.  SccUtergood  v.  Sylvester  was  an 
action  of  trover  for  a  cow  purchased  in  market  overt  from  a  thief; 
unlike  Horwood  v.  Smith,  the  defendant  continued  to  have  pos- 
session at  the  time  of  the  conviction,  and  therefore  the  plaintiff, 
the  rightful  owner,  recovered  against  him  in  trover.  The  judges, 
however,  expressly  recognised  the  period  of  revesting  laid  down 
in  the  previous  case,  and  refrised  to  entertain  the  idea  that  the 
plaintiff  had  any  property  in  the  cow  between  the  thefr  and  the 
conviction.  The  only  case  suggested  as  throwing  any  doubt 
upon  this  principle  is  Nickling  v.  Heaps,  and  I  must  say  that  case 
is  quite  unintelligible  to  me.  The  40^.  verdict  or  a  new  trial 
seems  to  have  been  a  most  proper  conclusion  of  the  matter,  but 
the  verdict  is  only  consistent  with  a  seizure  of  the  goods  by  the 
defendants  before  they  had  a  right  to  them.  Certainly  the  judg- 
ments of  the  court  directly  contradict  such  a  conclusion  ;  but  as 
they  are  not  necessary  for,  and  I  think  not  consistent  with  the 
decision,  and  as  Horwood  v.  Smith  is  a  very  strong  authority  the 
other  way,  I  decline  to  hold  that  there  can  be  any  relation  back 
in  the  revesting  of  the  property  from  the  conviction  to  the  time 
of  the  goods  being  obtained  by  fi^ud  or  felony.  There  is  only 
one  other  point  to  be  considered,  and  that  depends  entirely  upon 
the  last  Larceny  Act  (24  &  25  Vict.  c.  96.)  The  interpretation 
clause  (sect.  1)  includes  in  the  term  property  ''not  only  such 
property  as  shall  have  been  originally  in  the  possession  or  under 
the  control  of  any  party,  but  also  any  property  into  or  for  which 
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LnoMAT      the  same  may  have  been  converted  or  exchanged,  and  anything 
-  ^'         acquired  by  such  conversion  or  exchange,  whether  immediately 

'       or  otherwise/'     Now,  an  interpretation  clause  in  a  statute  often 

1876.  does  great  harm,  because  a  defined  word  cannot  always  be  used  in 
-  ^  its  extended  signification.  Here  I  think  it  could  not  have  been 
/;e//y  "nT/o/en"  ii^tended  to  apply  this  wide  meaning  to  the  word  "  property  "  as 
i/fmis.  it  is  used  in  the  100th  section.  It  is  enacted  that  upon  conviction 
for  stealing,  obtaining,  or  receiving  any  ''  chattel,  money,  valu- 
able security,  or  other  property  whatsoever"  ...  "in  such  case 
the  property  shall  be  restored  to  the  owner.''  The  interpretation 
in  the  first  section  may  well  have  been  intended  to  apply  to  a  class 
of  cases  in  .which  servants  or  other  persons  obtain  possession  of 
a  bank  note  for  a  particular  purpose,  and  afterwards  appropriate 
the  change  or  balance.  This  would  give  the  clause  a  useful  appli- 
cation, and  would  not  necessarily  disturb  the  law  as  it  has  been 
long  settled  and  clearly  laid  down.  I  do  not  think  it  could  have 
been  intended  by  a  few  words  in  an  interpretation  section  to  over- 
rule the  cases  to  which  I  have  referred.  The  plaintiffs  have  a 
right  to  restitution  of  these  goods,  but  inasmuch  as  the  defen- 
dants had  resold  them  before  Blenkam  was  convicted,  the 
plaintiffs  cannot  recover  the  value  of  them  in  this  action. 

Mellob,  J. — I  am  of  the  same  opinion.  I  think  this  interpre- 
tation clause  must  have  been  introduced  for  another  object  than 
to  restore  the  proceeds  of  goods,  acquired  by  bona  fide  sale,  to 
the  owner  who  has  lost  them  by  fraud  or  felony.  If  it  applied  in 
this  case,  it  would  be  inconsistent  with  long  established  authori- 
ties upon  which  no  doubt  seems  to  have  existed,  except  in  the 
case  of  Nickling  v.  Heaps,  in  connection  with  which  there  seems 
clearly  to  have  been  some  misapprehension.  At  all  events,  the 
decision  is  so  inconsistent  with  the  judgments  that  it  cannot  be 
considered  a  binding  authority.  With  regard  to  the  other  points, 
I  quite  agree  with  my  brother  Blackbrnn.  The  distinction 
between  these  facts  and  those  in  Hardmam,  v.  Booth  is  quite  clear. 
The  plaintiff  there  never  intended  to  contract  with  Edward 
Gandell  at  all.  Here  the  plaintiffs  meant  to  contract  with  their 
correspondent,  who  was  afterwards  convicted  of  obtaining  their 
goods  by  false  pretences.  The  original  fault  was  partly  the 
plaintiffs'  in  trusting  Blenkarn  without  inquiry.  I  think  under 
the  circumstances  the  defendants  are  free  from  liability. 

Lush,  J.*-I  am  of  the  same  opinion.  If  these  goods  had 
remained  in  the  hands  of  the  defendants  after  Blenkam's  convic- 
tion, the  defendants  would  have  been  liable  in  this  action.  As  it 
is,  the  question  under  this  Larceny  Act  is  precisely  analogous  to 
that  which  was  decided  under  the  Act  of  Hen.  8  in  Horwood  v. 
Smith,  The  plaintiffs  on  conviction  of  the  person  who  defrauded 
them  obtained  a  new  title  to  their  goods,  but  they  could  only  have 
them  restored  by  the  defendants  whilst  the  latter  were  in  a 
position  to  give  them  up.  Judgment  for  defendants. 

Solicitors  for  plaintifi's,  Ashvnrst,  Morris^  and  Oo, 

Solicitors  for  defendants,  Humphreys  and  Morga/n. 
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CENTRAL  CRIMINAL  COURT. 

(Before  Lord  Chief  Jastice  Cookbubn.) 

Reg.  v.  Hbnbt  Waikwbight  and  Thohas  Georoi 

"Wainwriqht.  (a) 

(1.)  Emd&iice — Declaration  a>ecompanying  an  act — (2.)  Vacations 
between  deposiUona  and  witnesses  testimony  at  trial- — (3.)  Sunt- 
ming  up  cf  evidence  for  defence — Duty  of  counsel  for  prisoner. 

THE  prisoners^  ^ho  were  brothers^  were  tried  before  Lord 
Chief  Justice  Cockbum  at  the  November  Old  Bailey 
Sessions  in  the  year  1875^  upon  an  indictment  containing  several 
counts.  One  count  charged  the  prisoner,  Hen^  Wainwright^ 
with  the  murder  of  Harriet  Louisa  Lane,  and  Thomas  George 
Wainwright  with  aiding  and  abetting  in  its  commission.  In 
another  it  was  alleged  that  the  body  was  the  body  of  a  person 
unknown,  and  in  others  Henry  Wainwright  alone  was  charged 
with  the  wilful  murder,  and  Thomas  George  Wainwright  with 
being  an  accessory  after  the  fact. 

The  Attorney  General  {Sir  John  HolJcer),  Poland,  a/nd  Beasley, 
counsel  for  the  Crown. 

Besley,  Straight,  and  Tickell  for  Henry  Wainwright,  and  Moody 
and  QiU  for  Thomas  George  Wainwright. 

In  the  course  of  this  case  several  points  of  law  and  practice 
arose,  and  were  decided  by  the  Lord  Chief  Justice,  of  which  the 
following  are  thought  worthy  of  notice  : — 

(1.)  During  the  examination  of  a  witness  for  the  prosecution, 
named  Ellen  Willmore,  the  admissibility  of  certain  evidence  was 
discussed.  The  witness  was  the  person  who  had  last  seen  Harriet 
Louisa  Lane  on  the  afternoon  of  the  11th  of  September,  1874, 
when  the  latter  left  her  lodgings  at  3,  Sydney-square,  Mile  End. 
After  that  date  Harriet  Louisa  Lane  was  not  seen  again  alive, 
and  that  was  the  date  fixed  upon  by  the  prosecution  as  the  time 
when  the  murder  was  perpetrated.  The  witness  having  described 
what  occurred  at  the  parting  between  her  and  Harriet  Louisa 
Lane  on  that  afternoon,  was  asked  whether  Harriet  Louisa  Lane, 
at  the  time  of  her  departure  from  the  house,  made  a  statement  to 
her. 

Besley,  interposing. — This  is  a  convenient  time  to  take  an  ob- 
jection, not  to  this  question,  but  to  one  which  it  is  intended  shall 

(a)  Reported  by  Edwabd  T.  E.  Bbblbt,  Esq.,  Barrister-at-Law. 
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Rsa.        follow  npon  it.    It  will  be  an  interrogation  as  to  what  Harriet 
„     ^'  Lonisa  Lane  tlien  said  as  to  where  she  was  firoinff.     It  is  con- 

*  tended  that  although  the  preliminary  question  may  be  put^  the 

1875.  further  question  '^  what  statement  did  she  make  '^  is  objection- 
.T~  _  able,  on  the  ground  that  this  evidence  comes  under  the  class  of 
Practice,  hearsay  evidence,  and  that  it  is  inadmissible,  because  made  in  the 
absence  of  the  prisoner  who  is  sought  to  be  affected  by  it.  The 
circumstances  do  not  warrant  the  court  in  accepting  it,  as  a  state- 
ment, which  is  part  of  the  res  geatce,  and,  therefore,  as  an  excep- 
tion to  the  rule  precluding  the  admissibility  of  that  kind  of 
evidence.  In  determining  the  objection  which  is  now  made, 
regard  should  be  had  to  the  character  of  the  act  charged.  It  is 
a  charge  of  wilful  murder  and  the  expressed  intention  of  Harriet 
Louisa  Lane  to  do  an  act,  which  she  may  or  may  not  have  done, 
cannot  be  evidence  on  this  trial. 

The  Lord  Chief  Justice. — ^All  that  it  is  proposed  to  ask  now  is 
the  question,  ''When  going  away  did  she  make  a  statement?'^  That 
question  can  be  put,  but  not  the  question,  '^  What  statement  did 
ske  make  V  The  question  at  present  only  goes  to  the  extent  of 
ascertaining  whether  a  statement  was  made  and  there  it  stops ; 
but  I  agree  that  if  it  went  further,  to  the  extent  of  inquiring 
what  was  the  statement,  it  would  be  inadmissible.  You  a^^e  con- 
stantly meeting  with  such  a  question,  "  Did  so  and  so  make  a 
statement  to  you  and  in  consequence  of  that  communication  did 
you  do  anything.'^  The  fact  that  some  statement  was  made  is 
undoubtedly  admissible. 

The  Attorney  Oeneral. — ^The  woman  is  leaving  her  house  when 
she  makes  a  statement,  which  is  a  declaration  of  intention,  and  it 
is  submitted  that  that  is  a  statement  accompanying  an  act.  It  is 
part  of  the  act  of  leaving,  and  on  that  ground  it  is  proposed  to 
ask  the  question  to  which  objection  has  been  made. 

The  LoBD  Chief  Justice. — ^It  was  no  part  of  the  act  of  leaving, 
but  only  an  incidental  remark.  It  was  only  a  statement  of 
intention  which  might  or  might  not  have  been  carried  out.  She 
would  have  gone  away  under  any  circumstances.  You  may  get 
the  fact  that  on  leaving  she  made  a  statement,  but  you  must  not 
go  beyond  it.  {a) 

(a)  NOTB. — A  similar  objection  to  the  above  waa  taken  to  certain  evidence  of  a  like 
kind  profifered  on  behalf  of  the  prosecution  in  the  case  of  Reg.  v.  Pook,  tried  before 
Lord  Chief  Justice  Bovill,  at  the  Old  Bailey  Sessions,  on  the  I5th  of  July,  1871,  and 
reported  in  the  Sessions  Paper  of  that  date.  There  the  prisoner  was  charged  with  the 
wilful  murder  of  Jane  Maria  Clousen.  The  counsel  for  the  prosecution  were  the  Soli- 
citor-Oeneral  (Sir  J.  D.  Coleridge),  Poland,  Archibald,  and  Beasley,  and  the  coimsel  for 
the  defence  were  Huddleston,  Q.O.,  Harrington,  and  Besley.  The  murder  was  com- 
mitted on  the  night  of  the  25th  or  the  morning  of  the  26th  of  April,  1871,  at  Eltham. 
The  deceased  was  discovered  in  a  dying  state  in  Kidbrooke-lane.  She  had  lived  in 
the  prisoner*s  family  and  suspicion  attached  to  him.  One  of  the  witnesses,  Fanny 
Hamilton,  who  was  called  by  the  prosecution  proved  that  for  ten  days  prior  to  the 
25th  of  April,  the  deceased  had  lodged  in  her  hooae,  that  on  the  evening  of  that  day 
she  went  out  in  her  company,  and  that  after  walking  about  for  some  time  they  parted 
when  the  deceased  told  her  where  she  was  going.  It  was  proposed  by  the  Solicitor- 
General  to  ask  the  question  **  What  did  she  say  to  you."  To  this  HutiSeston  objected 
on  the  ground  that  whatever  was  said  was  said  in  the  prisoner's  absence,  and  he  had 
no  means  of  croBa-ezamining  upon  it.    It  was  thereapon^oontended  by  the  SolMor- 
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The  qaestion  was  then  put  to  the  witness  as  to  whether       R»>- 
Harriet  Louisa  Lane  had  made  a  statement  to  her,  and  the  ^fj^jg^Q^^ 

answer  was  that  she  did.     The  response  to  the  qaestion  which       

had  been  disallowed,  would  have  been,  "  she  said  she  was  going  1876. 
to  115,  Whitochapel-road/'  These  were  the  premises  in  the  ^^-^^ 
occupation  of  Heniy  Wainwright  where  the  deceased  had  been  DeoodHoM-^ 

interred.  Practice— 

(2.)  While  the  Attomey-Oeneral  was  putting  some  questions  to  ^"^JJ^^ 
a  witness  with  reference  to  a  variation  between  his  evidence  before 
the  coroner  and  that  which  he  then  gave,  the  Lord  Chief  Justice 
interposing,  said  that  he  did  not  attach  much  importance  to  the 
accordance  between  what  a  witness  said  at  the  trial  and  what  he 
was  reported  in  his  depositions  to  have  said  in  the  police  court  or 
before  the  coroner.  He  knew  from  his  own  experience  how 
difficult  it  was  to  take  down  a  witnesses  exact  words.  A  witness 
expressed  himself  in  a  long  sentence,  the  magistrates'  clerk 
struck  out  a  particular  word,  and  with  that  omission  it  went 
down  on  the  notes  and  was  not  the  whole  sentence.  The  whole 
meaning  of  the  sentence  which  the  witness  had  uttered  might 
thereby  be  entirely  altered.  Too  much  importance  ought  not 
therefore  to  be  attached  to  such  variations,  and  if  there  were  a 
substantial  agreement  between  the  evidence  at  the  preliminary 
inquiry  and  that  adduced  at  the  trial,  that  was  sufficient. 

(3).  Besley,  in  summing  up  the  evidence  for  the  defence  of  Henry 
Wainwright,  having  called  evidence  as  to  facts,  said  he  was  not 
going  to  address  the  jury  upon  many  topics  included  in  his 
former  speech.  When  the  Legislature  gave  to  counsel  the  right 
of  summing  up,  the  object  was  that  when  evidence  for  the 
defence  had  been  put  before  the  jury  it  might  be  in  the  power,  if 
it  were  desirable,  of  the  prisoner's  counsel  to  offer  some  remarks 
upon  it,  and  that  in  the  opinion  of  many  judges  and  authorities 
it  was  not  intended  that  he  should  be  entitled  to  refer  to  all  the 
other  facts  of  the  case,  in  addition  to  those  to  which  the 
witnesses  for  the  defence  had  spoken. 

The  Lord  Chief  Justice  hoped  that  the  remarks  about  to  be 
made  on  behalf  of  Heniy  Wainwright  would  not  be  restricted  to 
the  evidence  of  the  witnesses  for  the  defence.  He  had  always 
been  of  ojfinion  that  when  the  Legislature  gave  the  right  of 
summing  up  to  prisoner's  counsel,  it  was  intended  that  counsel 
should  sum  up  upon  the  whole  case,  and  in  his  own  practice  he 
had  done  so.  If  anything,  therefore,  occurred  to  the  counsel  for 
the  defence  which  it  was  desirable  to  say  on  the  whole  case,  he 
might  consider  himself  under  no  restraint. 

General  that  it  was  a  declaration  so  far  accompanying  the  act  iteelf  aa  to  render  it  part 
of  the  res  ffestcBf  and  he  cited  in  empport  of  his  contention  the  case  of  Hadley  ▼. 
Carter  reported,  8  New  Hampshire  Reports,  American  Reports.  Ardubald  followed 
on  the  same  side,  and  urged  that  it  was  doubtful  whether  it  came  within  the  descrip- 
tion of  hearsay  evidence  and  submitted  that  it  did  not.  HuddUston  was  heard  in  reply, 
and  at  the  termination  of  the  argument  Lord  Ghikp  JusnoB  Bovill  refused  to  permit 
the  question  to  be  put 
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WESTERN  CIRCUIT. 

Winchester,  March  10, 1876. 

» 

(Before  Mr.  Justice  Denmak.) 
Rso.  V.  Samuel  Ejitight  Base,  (a) 

Perjury — Materiality — Oorroboraiion. 

Where  am,  assignment  of  perjury  was  in  the  vague  terms  thai 
defendant  falsely  swore  that  he  had  not  treated  a  certain  person 
to  brandy,  Sfc,  on  a  certain  day,  instead  of  in  the  definite  terms, 
that  he  had  not  treated  him  at  a  particular  public  house,  on  a 
certain  day, 

It  was  held,  that  proof  of  treating  at  two  public  houses  by  two  dis- 
tinct  witnesses,  was  sufficient  to  support  a  conviction,  because  any 
witness  of  a  treating  at  a  separate  time  and  place  on  the  same 
day,  was  sufficient  corroboration  of  the  witness  who  spoke  only  to 
one  act  of  treating. 

THE  prisoner  was  charged  with  having  committed  wilful  and 
corrupt  perjury  in  his  examination  upon  oath  before  P.  M. 
Leonard,  Esq.,  Judge  of  the  County  Court  of  Hampshire,  on  the 
hearing  of  a  certain  case  between  the  prisoner  and  William  Cole, 
at  Newport,  in  the  Isle  of  Wight,  on  the  12th  of  January,  1876. 
One  assignment  of  perjury  was  that  the  prisoner  had  falsely 
sworn  that  he  had  not,  on  the  last  mentioned  day,  treated  a  per- 
son of  the  name  of  Wynn  with  any  brandy  or  other  spirit. 

Collins  and  Loveland  for  the  prosecution. 

Bullen  and  Tickell  for  the  defence. 

The  facts  proved  at  the  trial  were  as  follows  : 

Cole,  the  prosecutor,  was  the  defendant  in  a  case  removed  to 
the  County  Court  at  Newport  for  trial,  and  the  prisoner  was  the 
plaintiff.  The  action  was  brought  in  respect  of  certain  sheep,  and 
was  tried  on  the  12th  January,  1876.  When  the  case  was  called 
on  a  witness  for  Cole  was  found  in  court  in  a  drunken  condition 
and  had  to  be  ejected  from  the  court.  Certain  information  was 
conveyed  to  the  counsel,  who  then  appeared  for  Cole,  and  when 
the  prisoner  was  sworn  he  was  asked  certain  questions,  and  in  his 
own  examination  said  he  had  seen  the  drunken  man — whose 

(u)  iiepurted  by  Edwa&d  T.  £.  Beslby,  £i»q.,  BarriBter-ut-Luw. 
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name  was  Alfred  Wynn^  bnt  who  went  nnder  the  cognomen  of  Rn. 
Bob  Ridley— on  that  day  in  court,  in  the  street,  and  in  a  public-       ^^ 

house.      He   swore,   however,   that    he    had   not  been    giving        * 

him  brandy  that  day ;  he  had  given  him  twopence  to  get  rid  of  1876. 
him  but  had  not  given  him  anything  else.  The  following  p""^ 
evidence  was  adduced  to  prove  the  falsifcy  of  these  statements.         MateriaHig. 

Miss  Marion  Stratton,  of  Warburton  Hotel,  Newport,  said  that 
on  the  day  in  question  she  saw  the  prisoner  and  Wynn  in  their 
bar.  They  had  come  in  together  between  twelve  and  one  o'clock. 
The  prisoner  ordered  sixpennyworth  of  brandy  for  himself,  three 
for  a  Mr.  Shields  and  three  for  Wynn.  She  mixed  the  brandy 
with  hot  water.  It  was  too  hot  for  Wynn  to  drink  and  the 
prisoner  then  asked  for  threepennyworth  of  rum,  which  he  put  in 
Wynnes  glass  and  subsequently  threepennywordi  more  of  brandy 
which  he  also  put  in  the  same  glass. 

Robert  Edwin  Hales,  of  Ohapel-street,  Newport,  a  witness  in 
the  County  Court  case,  deposed  that  on  the  day  in  question  he 
was  in  an  inn  called  the  Vine  Inn,  where  he  saw  the  prisoner  and 
Wynn ;  that  the  former  asked  the  latter  if  he  would  have  two- 
pennyworth  and  the  answer  was  that  he  would  not  mind;  that 
shortly  afterwards  he,  the  witness,  saw  Wynn  drinking  something 
of  the  colour  of  brandy  or  rum,  but  he  did  not  know  who  crave  it 
to  him,  and  that  he  did  not  hear  the  prisoner  give  the  orde1-. 

Stephen  Pragnell,  a  mason's  labourer,  said  that  on  the  same 
day  he  saw  Wynn  standing  by  the  Vine  Inn  between  twelve  and 
one  o'clock ;  that  he  went  with  Wynn  into  the  house  where  the 
prisoner  Hales  and  others  were  and  that  he  saw  some  drink 
given  to  Wynn  by  the  prisoner  of  the  colour  of  brandy  or  beer, 
that  he  did  not  see  the  prisoner  hand  the  drink  to  Wynn,  but  that 
he  merely  shoved  a  glass  containing  it  along  the  counter  to 
Wynn. 

William  Cole,  the  prosecutor,  said  that  he  was  the  defendant  in 
the  County  Court  case  in  which  the  prisoner  was  the  plaintiff, 
and  that  when  the  case  was  called  on  Wynn,  whom  he  had 
brought  from  Cowes  that  morning  to  be  a  witness  on  his  behalf, 
was  too  intoxicated  to  give  evidence.  In  cross-examination  it 
was  elicited  from  him  that  he  had  previously  charged  the 
prisoner  with  sheep  stealing,  which  charge  had  been  dismissed ; 
that  Wynn's  evidence  was  required  in  the  County  Court  case  for 
the  purpose  of  proving  that  there  were  twenty-one  sheep  in  a  lot, 
and  not  twenty,  that  he  had  not  subpoenaed  him,  and  that  he  knew 
nothing  about  the  agreement  which  was  made  between  him  and 
the  prisoner  upon  which  the  County  Court  case  was  founded. 

At  the  close  of  the  case  for  the  prosecution,  it  was  submitted 
by  the  counsel  for  the  defence  that  there  was  no  case  to  go  to  the 
jury.  The  question  in  the  County  Court  upon  which  the  parties 
were  at  issue  was  the  nature  of  the  deed  made  with  regard  to  the 
sheep;  and  if  the  man  Wynn  had  actually  been  called  as  a 
witness,  it  was  admitted  by  Cole  that  he  could  only  have  spoken 
to  the  number  of  the  sheep,  and  not  to  the  contract,  for  he  had  not 
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Rk.       heard  it  made.    It  was  contended,  therefore,  that  the  aiierments 
»•  upon  which  the  perjuiy  was  assigned  were  not  material  to  the 

"'  issne.  The  next  point  that  was  urged  in  the  prisoner's  favour 
1876.  was  this :  In  perjury,  the  oath  of  the  accused  upon  a  fact  must 
"I —  be  disputed  by  two  witnesses,  or  by  one  witness  whose 
Af^^o^.  evidence  is  strongly  confirmed.  Now  in  respect  of  the  drink 
at  the  first  public  house,  only  Miss  Stratton  had  been  called  to 
dispute  the  prisoner's  statements,  and  consequently  the  charge, 
so  far  as  that  was  concerned,  must  fail.  Then  there  came  the 
case  of  the  liquor  drunk  at  the  Vine  public  house,  which  pro- 
fessed to  be  supported  by  two  witnesses,  neither  of  whom, 
however,  had  actually  stated  that  the  prisoner  had  given  Wynn 
anything  to  drink  for  which  he  had  paid.  The  first  witness  said 
that  the  prisoner  asked  Wynn  if  he  would  have  two-pennyworth, 
and  he  replied  that  hq  did  not  mind ;  and  the  second  said  he 
heard  nothing,  and  the  only  thing  he  saw  was  the  prisoner  shoving 
the  glass  along  the  counter  towards  Wynn.  Thus,  then,  although 
there  might  be  perhaps  some  sUght  evidence  by  one  witness 
affectiufif  the  prisoner,  it  was  not  given  by  two,  the  number 
required  by  law.  Further,  in  regard  to  this  evidence,  there  had 
been  nothing  to  show  that  the  drink  was  not  already  paid  for  by 
some  one  else  on  behalf  of  Wynn,  and  merely  passed  along  the 
counter  by  the  prisoner.  It  was  further  argued  that  at  any  rate 
the  jury  ought  to  be  told  to  discard  from  their  consideration  the 
uncorroborated  evidence  given  by  Miss  Stratton  as  to  the  treating 
in  the  Warburton  Hotel,  because  it  could  not  in  any  way  be 
corroborative  of  the  testimony  given  by  the  two  men  of  what 
occurred  at  the  Vine  Inn.  The  following  cases  were  cited  as 
supporting  this  proposition:  Beg.  v.  Mudie  (1  M.  &  Bob.  128), 
and  B.  v.  Pa/rkeTf  decided  at  Stafford  Summer  Assizes  (G.  &  M. 
639). 

The  OMOB  are  thos  referred  to  in  Rnssell  on  Crimes,  fourth  edition,  p.  84. 

'*  In  the  following  case  {Reg.  ▼.  Mudie)  it  was  doubted  whether  the  role  which 
requires  two  witnesses  was  satisfied  by  several  witnesses  each  supporting  a  separate 
assignment  of  perjury,  but  no  two  speaking  to  the  same  assignment  Upon  the 
trial  of  an  indictment  for  perjury  alleged  to  have  been  committed  by  an  insolvent 
debtor  in  falsely  swearing  to  the  correctness  of  his  schedule,  the  defendant's  account 
book,  given  by  him  to  the  Insolvent  Debtor  Oourt,  was  put  in,  and  several  persons 
whose  names  were  specified  in  the  indictment  as  debtors  and  omitted  in  the  schedule, 
appeared  in  the  book  as  debtors  to  the  defendant,  and  *  paid '  was  marked  to  their 
accounts  in  the  defendant's  handwriting.  These  persons  were  called,  and  stated  that 
they  did  not  pay  until  after  the  petition  and  schedule.  It  was  objected  that  this  was 
not  BufiBicient  evidence,  as  it  was  only  oath  against  oath,  the  defendant  having  sworn 
that  the  debts  were  paid  ;  a  single  witness  with  respect  to  each  particular  debt  swore 
that  it  was  not  paid  at  the  particular  time  of  the  schedule.  Lord  Tenterden,  G.  J. — 
*  I  feel  the  force  of  the  objection.  It  is  a  very  important  point  whether  the 
defendant's  book  and  the  oath  on  one  side  be  not  met  by  the  oath  of  the  witnesses  on 
the  other  side.  It  would  be  very  difficult  to  give  any  other  evidence.  I  will  not  stop 
the  case.    If  the  defendant  is  convicted  you  can  move  for  another  trial.' 

'*  But  it  has  since  been  held  (Beg.  v.  Parker)  that  the  rule  which  requires  two 
witnesses,  or  one  witness  with  sufficient  corroboration,  applies  to  every  assignment  of 
perjury  in  an  indictment.  Where,  therefore,  an  indictment  contains  several  assign- 
ments of  perjury,  it  is  not  sufficient  to  disprove  each  of  them  by  one  witness,  but  in 
order  to  convict  upon  any  one  assignment  there  must  be  either  two  witnesses  or  one 
witness  and  corroborative  evidence  to  negative  the  truth  of  the  matter  contained 
in  such  assignment.    The  prisoner  was  indicted  for  perjury  alleged  to  have  been 
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dommHted  in  tn  ftffldaTit  to  obtain  a  criminal  information,  in  whiob  he  had  ewom 
that  he  had  paid  all  his  debts  except  two,  as  to  which  there  was  an  explanation,  and 
there  were  several  assignments  of  perjary  averring  that  he  had  not  paid  certain 

Srsons  who  were  named  (besides  the  two  excepted  ones),  and  such  persons  proved 
at  they  had  not  been  paid,  but  only  spoke  to  their  respective  debts  not  having  been 
paid,  l^dal,  0.  J.,  held  that  this  was  not  sufficient,  and  that  as  to  each  debt  there 
should  be  testimony  of  two  witnesses,  or  of  one  witness  and  such  confirmatory 
evidenoe  as  was  equivalent  to  the  testimony  of  a  second  witness." 

[It  will  be  noticed  that  in  the  aboye  cases  there  were  several 
assignments^  and  in  the  case  now  reported  there  was  only  one. 
It  would  appear  that  the  assignment  in  this  case  was  not  suffi- 
ciently specific^  and  that  there  ought  to  have  been  two  assign- 
ments, one  with  reference  to  the  Warburton  Hotel,  the  other  with 
reference  to  the  Vine  Inn.  It  was  contended,  as  is  above  stated, 
that  the  principle  to  be  evolved  from  the  cases  cited,  was,  that 
the  fact  of  one  man  swearing  his  debt  had  not  been  paid  was  not 
confirmatory  of  the  testimony  of  another  man  who  swore  his  debt 
had  also  not  been  paid,  and  that  applying  this  principle  to  the 
case  now  reported,  the  evidence  of  the  barmaid,  who  spoke  to 
what  occurred  at  the  hotel  where  she  presided,  was  not  corrobo- 
rated by  the  evidence  of  the  persons  who  proved  what  happened 
at  another  inn. — Reporter  Oox  0.  0.] 

His  LoBDSHiP,  however,  held  that  there  was  a  case  to  go 
to  the  jury  upon  the  first  point.  Wynn  could  have  spoken  at 
the  County  Court  to  the  number  of  the  sheep,  which  he  should 
say  was  somewhat  material  to  the  issue,  and  had  he  been  present 
in  court  in  a  fit  condition,  he  would  probably  have  been  examined. 
Further,  the  evidence  was  material,  as  it  affected  the  credit  of  the 
prisoner,  who  was  a  material  witness  in  the  case,  for  it  was  a 
scoundrelly  thing  to  treat  and  render  intoxicated  an  opponent's 
witness.  Although  the  point  had  been  ingeniously  put  that  there 
was  only  one  witness  to  each  act  of  treating,  he  was  not  of  opinion 
that  the  law  required  corroboration  of  every  act,  and  he  thought 
that  the  two  witnesses  (Miss  Stratton  and  Hales),  corroborated 
each  other. 

The  case,  therefore,  proceeded,  and  resulted  in  the  Jury  return- 
ing a  verdict  of  guilty. 

His  LoitDSHiP  was  asked  to  reserve  a  case  for  the  opiuion 
of  the  Court  of  Crown  Cases  Reserved  in  reference  to  the  points 
raised  in  the  defence,  but  after  a  consultation  with  the  Lord  Chief 
Baron,  who,  he  said,  was  of  the  same  opinion  as  himself,  that 
every  single  act  of  treating  deposed  to  must  be  looked  upon  as 
corroborative  of  every  other  act,  he  declined  to  accede  to  the 
application. 

The  prisoner  was  sentenced  to  twelve  calendar  months' 
imprisonment  with  hard  labour. 


Ubo. 

V. 

IIabb. 

1876. 

Perjury — 
AfaUriality. 


VOL.   XUI. 


N 


178  CBDONAL  LAW  OAHIt. 


WMZ 


TEB  SPBING  ASSIZE&. 

Cbowh  Coubt. 

March  6,  1876. 

(Before  Mr.  Jiuitice  Lusfi) . 

Bxa.  V.  Bayagi.  (a) 


Bigamy-^Scotch  marriage^^Evidence. 

In  cm  indictment  for  bigamy  everything  relating  to  the  first  marriage 
must  be  proved  strictly  and  evidence  of  a  marriage  in  Scotland 
by  a  Roman  Catholic  priest,  who  has  previously  performed  simila/r 
ceremonies  there,  tvill  not  suffice  without  due  proof  of  what  the 
law  as  to  such  marriage  is,  although  the  prisoner  may  have 
admitted  that  he  was,  in  fact,  married  in  Scotland. 

Beg.  V.  Newton  (2  Mod.  ^  Rob.)  over^rvled. 

DANIEL  SAVAGE,  boilermaker,  was  indicted  for  bigamy, 
by  marrying  Eliabeth  McKendricli  on  the  3rd  November, 
1873,  at  Birkenhead,  bis  former  wife,  Bebecca,  being  then 
alive. 

fligrjffrw  prosecuted;  TFbocJ  defended. 

The  first  witness  ccdled  to  prove  the  case  was  the  Bev.  William 
Gordon,  a  Boman  Catholic  priest,  of  St.  Mary's,  Greenock,  who 
said  that  on  the  21st  April,  1853,  he  performed  then  and  there 
the  ceremony  of  marriage  between  a  woman  named  Bebecca 
Grallagher,  who  was  still  alive,  and  whom  he  knew,  and  the 
prisoner.  He  said  the  ceremony  was  performed  in  accordance 
with  the  law  of  Scotland. 

Lush,  J. — How  do  you  prove  that  ?  This  gentleman,  (the 
witness,)  is  not  competent  to  give  such  evidence. 

It  was  then  elicited  that  the  witness  had  many  times  performed 
the  same  ceremony  there  since  1881. 

Lush,  J. — That  will  not  do  as  evidence  of  the  witness  knowing 
the  law ;  all  it  amounts  to  is  that  he  has  performed  the  marriage 
ceremony  many  times  in  a  certain  way,  which  is  not  enough  to 
prove  the  law  in  this  case :  (See  Sussex  Peerage  case,  11  CI.  &  F. 
184.) 

The  prisoner's  statement,  on  being  apprehended,  was   then 

(a)  Reportod  by  E.  Jultah  Dunn,  Esq.,  Barrister-at-Lftw. 
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given  in  efridence ;  it  was  to  the  effect  that  he  admitted  being 
married  to  his  first  wife  in  Scotland  in  1853^  bat  that  he  had  not 
seen  her  for  twenty  years, 

Siggins  thereupon  suggested  that,  on  the  authority  of  Beg,  v. 
/.  Newton  (2  Mod.  &  Bob.  503),  there  was  no  further  necessity  to 
prove  the  first  marriage  more  strictly. 

Lush,  J.,  said  that  he  could  not  act  upon  that  case,  as  it 
was  at  variance  with  the  law ;  and  he  should  therefore  over-rule 
it.  As  in  an  indictment  for  bigamy  everything  must  be  proved 
most  strictly,  and  as  no  proper  evidence  of  the  law  of  Scotland 
was  forthcoming,  the  prisoner  was  entitled  to  an  acquittal. 

Verdict,  Not  GhdUy. 


V, 
SlTlOl. 

1876. 
JSvkhnee, 
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March  6,  1876. 

(Before  Mr.  Justice  Lush.) 

Rio.  v.  Jas.  Miller,  (a) 

Abduction — ^24  ^  25  Vict.  c.  100,  «.  55 — Evidence — Custody  or 
care  of  father  or  master. 

Where  a  servant  girl  under  sixteen  yea/rs  of  age  had  permission 
from  her  master  to  go  and  see  her  parents  from  Sunday  to  Mon- 
day night,  and  went  to  see  them  on  the  Sunday  for  a  few  hours 
only,  and  then  told  them  {by  previous  arrangement  with  the 
prisoner)  that  she  was  going  back  to  her  employment,  instead  of 
which  she  remained  wUh  the  prisoner  all  night,  and  did  not 
return  to  her  master's  employment  until  some  days  afterwards. 

Held,  upon  the  ahove  facts  thai  the  girl  was  under  the  lawful  charge 
of  her  master,  and  not  of  her  father,  aJt  the  time  of  the  alleged 
offence,  and 

Held,  also,  that  these  facts  would  not  warrant  a  conviction  for 
abduction  under  the  above  statute. 

(a)  Reported  by  S.  Jultam  Dunn,  Esq.,  Barrister-at-Lftw. 

N  2 
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Bm.        TAMES    MILLER,  znanBervant,  was  indicted  for  onlawfolly 
j^^;^  taking  one  Sarah  Ann  Bnckley,  an  nnmarried  girl  of  the 

age  of  fourteen  years  and  nine  months,  oat  of  the  possession  and 

1876.       against  the  will  of  her  &ther,  George  Backley,  at  Aston-by-Bad- 
Ifrdkctfon      ^^^^*  ^^  *^®  1^^  ^^  October,  1875.    There  was  also  a  second 
EtfideHce.     count,  describing  the  girl  at  the  time  of  the  alleged  o£fence  as 
being  nnder  the  lawful  care  of  her  master,  John  Edgesley. 

B,  jP.  WUUama  prosecated. 

E.  J.  Dunn  defended  the  prisoner. 

The  prosecutrix  gave  evidence  as  follows  : — ^I  am  unmarried^ 
and  am  fourteen  years  and  nine  months  old,  and  am  the  daughter 
of  George  Buckley,  who  lives  at  Seven  Oaks,  Cheshire.  On 
Sunday,  October  10th,  1875,  I  was  in  service  at  Mr.  Edg^sley*s, 
Budworth.  I  know  the  prisoner.  On  the  Thursday  before  the 
10th  October  I  saw  him,  and  told  him  I  was  going  to  see  my 
father  on  the  Sunday.  Prisoner  used  to  come  to  see  me  at 
Edgesley's,  but  my  mistress  told  him  not  to  do  so.  I  used,  how- 
ever, to  see  him  when  he  came.  On  Sunday,  the  10th,  I  left 
about  half-past  eight  in  the  morning  to  go  and  see  my  father.  I 
passed  the  prisoner's  house,  and  called  in  and  waited  for  him. 
We  went  together  in  the  direction  of  my  father's  house,  eight 
miles  off,  but  prisoner  left  me  about  a  mile  or  so  before  we  got 
there.  I  had  leave  to  stay  with  my  father  till  the  next  night,  and 
prisoner  knew  this.  I  stayed  at  my  father's  till  the  Sunday 
afternoon,  and  then  told  him  I  was  going  back  to  Edgesley's  that 
night — he  did  not  know  I  had  leave  to  stay  till  the  Monday.  My 
father  let  me  go,  and  I  then  went  to  meet  the  prisoner,  as  we  had 
arranged  before  he  left  me  in  the  morning.  We  walked  about, 
and  then  went  to  my  master's  at  eleven  at  night,  but  did  not  go 
in;  and  prisoner  said,  '^  Don't  go  in,  it's  too  late ;  come  with  me." 
I  therefore  went  with  him,  and  we  passed  the  night  together  in 
an  outhouse  near  his  father's.  Next  morning  he  told  me  to  go 
to  his  parents'  house,  and  I  did  so.  I  started  to  go  back  to  my 
masters  in  the  afternoon,  and  prisoner  went  with  me,  but  I  did 
not  like  to  go  in,  and  prisoner  again  induced  me  to  return  with 
him,  and  I  remained  at  his  father  and  mother's  till  Thursday, 
when  I  accidentally  met  my  father,  and  he  took  me  back  to  Mr. 
Edgesley.  I  only  passed  the  Sunday  night  alone  with  the 
prisoner.  I  might  have  gone  back  to  my  master's  any  time  I 
liked  after  the  Monday  morning.  Though  I  had  leave  to  stay 
away  till  the  Monday  night,  I  never  intended  doing  so.  Prisoner 
used  to  come  with  his  concertina  to  see  me  in  master's  garden. 

Dunn,  for  the  prisoner,  contended  that  there  had  been  no 
abduction  in  the  case— no  taking  the  girl  away  from  her  master, 
as  contemplated  by  the  Act  of  Parliament,  and  that  the  girl 
had  permission  to  be  away  at  the  time  the  offence,  (if  any,)  was 
committed ;  and  further,  that  there  was  no  attempt  to  keep  her 
away  from  her  service  on  the  following  day :  {Beg.  v.  Otlifer, 
10  Cox,  C.  0.  402.) 

WilliamSf  further  submitted  that  the  girl  might  have  been 
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taken  from  her  father's  possession  as  she  was  on  a  visit  to  him^  Bao. 
and  he  in  effect  only  let  her  go  to  return  to  her  master.  '*• 

DunUy  on  the  other  hand^  cited  Terry  v.  Hutchinson  (18  L.  T.  "^ 

Bep.  N.  S.  521,  599)  and  Reg.  v.  My  cock  (12  Cox,  0.  C,  28)  as  iSTfi. 
showing  that  the  girl  was  in  the  constructiYe  care  or  charge  of  jrTTT 
her  master,  as  she  had  the  intention  of  returning  to  him.  Evidenet. 

Lush,  J.  said  that  the  present  was  not  such  a  case  as  the 
statute  was  intended  to  meet,  and  the  cases  cited  by  the  prisoner's 
counsel  were  in  point.  He  should,  therefore,  direct  the  jury  that 
there  was  no  evideuce  of  the  prisoner  having  taken  the  girl  out 
of  her  father's  or  her  master's  possession,  and  there  was  no 
abduction ;  that  is,  no  taking  and  keeping  the  girl  away,  such  as 
the  law  required  to  sustain  a  conviction  under  the  statute. 

Verddctf  Not  Omlty. 


CHESTER  SPBINO  ASSIZES. 

Cbown  Coubt. 

March  6,  1876. 

(Before  Mr.  Justice  Lush). 

Big.  v.  John  Thompson,  (a) 

PraeUce — Evidence  of  witness  unahle  to  appear  at  trial — Statements 
made  by  deceased  in  absence  of  prisoner-^OalUng  witness  on  the 
back  of  indictment. 

Where  a  medical  man  testifies  that  the  attendance  of  a  vdtness^ 
aged  eighty-seven^  who  had  given  evidence  before  a  coroner^  will 
be  dangerous  to  her  life,  and  that  he  will  not  answer  for  the 
consequences  if  she  be  required  to  appear  in  court,  but  that  she  is 
suffering  from  no  illness  beyond  great  nervousness  which  may 
bring  on  a  fit  of  apoplexy  if  she  has  publicly  to  give  her  evidence  : 

Held,  that  her  deposition  taken  before  the  coroner  was  not  admiss- 
able. 

Beg.  V.  Parrell  (12  Cox,  C.  C.  605),  followed. 

Where  the  deceased  made  certain  statements,  first  to  a  doctor  and 
then  to  a  wwrse  {^oth  in  the  absence  of  the  prisoner)  of  a  directly 

(a)  Baported  by  B.  Jvliax  Ddiqi,  Baq.,  Barrister-«i-Lftw. 
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contradictory  nature,  but  both  relaJting  to  certadn  wowids  upcn 
the  deceased  which  ultimately  caused  her  death : 

Held,  that  although  the  names  of  both  the  witnesses  were  on  the  back 
of  the  indictment,  and  both  had  been  called  before  the  grand  jury, 
the  prosecution  were  not  bound  to  coil  stbch  witnesses  simply  be* 
cause  their  names  were  on  the  bach  of  the  indictment ;  and 

Held  also,  that  if  the  defence  insisted  on  having  the  statement  from 
the  nurse  which  was  favourable  to  the  prisoner's  version  of  the 
affair  given  in  evidence,  that  the  prosecution  would  then  be  enUiled 
to  give  the  other  sta^tement  {the  one  to  the  doctor)  in  reply  as 
rebutting  evidence. 

JOHN  THOMPSON,  a  oostom-house  clerk,  was  indiotod  for 
the  murder  of  his  wife,  Ellen  Jane  Thompson,  on  the  26th 
January,  1876,  at  Chester. 

Swetenham  and  E.  J.  Dunn,  appeared  for  the  prosecution, 

Marshall  and  Higgins  defended  the  prisoner. 

The  prisoner  and  his  wife  were  persons  of  respectable  position 
in  the  city  of  Chester,  but  they  had  unfortunately  both  recently 
taken  to  habits  of  drinking.  Mrs.  Thompson  was  seen  with  her 
husband  in  the  drawing  room  of  their  house  as  late  as  seven 
o^clock  in  the  evening  of  the  25th  January,  quite  well  and 
sensible,  but  next  morning  she  was  discovered  by  one  of  the 
persons  who  had  so  previously  seen  her  lying  at  the  foot  of  some 
stairs  on  the  floor  below  the  drawing  room,  covered  with  wounds 
and  bruises  and  quite  unconscious.  She  was  taken  to  the  in  fir- 
mary  and  died  from  the  efiects  of  these  wounds  two  days  after- 
wards. None  but  the  prisoner  and  his  wife  lived  in  the  house, 
and  he  accounted  for  the  wounds  by  saying  that  his  wife  had 
fallen  down  the  stairs  and  had  so  inflicted  the  injuries. 

In  the  course  of  the  case  it  became  necessary  to  show  that 
next  door  neighbours  had  heard  some  noises  as  of  blows  and 
falls  proceeding  frona  the  Thompsons'  house  about  one  in  the  early 
morning,  and  for  this  purpose  a  Mrs.  Skilbeck  had  been  called 
before  the  coroner  to  give  such  evidence,  which  she  did,  but  Iter 
testimony  was  duly  taken  in  a  small  private  room,  ynth.  only  few 
persons  present ;  and  it  was  at  this  trial  proposed  to  have  her 
deposition  so  duly  taken  read  on  the  ground  of  the  following 
^evidence  given  in  court. 

Dr.  John  Harrison,  on  being  sworn,  said — ^I  am  the  regpilar 
medical  attendant  of  Mrs.  Skilbeck,  and  have  seen  her  this  morn- 
ing. She  is  eighty-seven  years  of  age.  She  is  in  such  a  great 
state  of  nervous  excitement  that  it  would  be  attended  with  great 
risk  to  her  life  to  bring  her  into  court  to  give  evidence.  It  might 
bring  on  an  attack  of  apoplexy.  She  is  of  a  highly  nervous  ms- 
position,  and  has  been  several  times  threatened  with  apoplexy. 
There  is  no  actual  disease  or  illness,  only  a  predisposition  to  it. 

Lush,  J. — I  fear,  in  spite  of  the  difference  in  age,  this  caso  is 
governed  by  Reg.  v.  Farrell,  12  Cox  C.  C.  605,  and  that  I 
cannot  receive  the  deposition.    The  witness  mqst  ^9  called  to 
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give  evidence^  as  I  understand  she  lives  within  an  easy  distance        Bao. 
of  the  court.  Tmimo 

Whereupon  Dr.  Harrison  said  he  should  be  sorry  to  undertake        

the  responsibility  of  bringing  his  patient  into  courts  and  he  would        1876. 
not  be  responsible  for  the  consequences. 

LusH^  J. — ^Then  we  must  do  without  the  evidence  of  the  witness 
altogether  under  the  circumstances;  it  would  not  be  right  to 
endanger  her  life.  The  law  may  be  defective  on  the  pointy  but  I 
am  bound  by  the  statute  to  see  that  it  is  a  case  of  iUness  itself 
before  I  can  admit  a  deposition. 

During  the  further  progress  of  the  trial,  it  appeared  that  the 
deceased^  when  in  the  infirmary^  had  stated  to  the  doctor  that 
the  wounds  she  had  received^  and  fix>m  which  she  ultimately  died^ 
were  caused  by  the  prisoner  punching  her ;  while  on  a  later  oc* 
casion  she  told  the  nurse  tidere  tiiat  the  wounds  were  caused  by 
her  accidentally  fidling  down  stairs. 

Both  these  statem^iits  were  made  in  the  absence  of  the  pri* 
soner^  but  were  in  no  way  taken  as  dying  declaraticms. 

It  was  not  proposed  by  the  prosecution  to  call  the  witnesses  to 
prove  these  statements,  although  both  had  been  before  the  grand 
jurv^  and  were  on  the  back  of  the  indictment. 

Marshall^  for  the  defence,  insisted  that  the  nurse  should  be 
called,  as  her  name  was  on  the  back  of  the  indictment,  and  the 
prosecution  were,  therefore,  bound  to  call  her,  and  though  they 
could  not  give  her  statement  in  evidence^  he  could  obtain  it  on 
cross-examination. 

Lusfl,  J. — ^The  prosecution  are  not  bound  to  call  these  or  any 
other  witnesses  because  their  name  happens  to  be  on  the  indict- 
ment, although  I  should  have  pressed  them  to  do  so  in  a  case  of 
this  kind ;  but  if  you,  for  the  defence,  insist  on  the  nurse  being 
called  and  giving  evidence  of  a  statement  &vourable  to  your  view 
of  the  case,  that  would  let  in  the  statement  made  by  the  deceased 
to  the  doctor,  and  so  the  prosecution  might  then,  if  they  pleased^ 
give  it  in  evidence  as  rebutting  testimony. 

The  evidence  cf  neither  witness,  therefore,  waa  given. 

Verdict,  mamsla/ughter ;  sentence,  penal  servitude  for  life. 

Solicitor  for  prosecution,  /.  P.  Oartwright,  Chester. 
Solicitor  for  defence^  John  EUis,  Chester. 
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NORTHEKN  OIROUIT. 

LiTSBFOOL^  August  7, 1876. 

(Before  Mr.  Jasiioe  AfiOHiBiLD.) 

Bia.  v.  ABMSTBova. 

Mv/rder-^Body  not  foundry Ad/miralty  jurisdietum^Statutes  IS 
Rich.  2,  c.  5 ;  15  Rich.  2,  c.  3,  «.  8  ;  28  Hen.  8,  c.  15  ;  11  ^12 
Will  8,  c.  7,  «.  1 ;  32  Geo.  2,  c.  25,  ».  20 ;  39  Geo.  8,  c.  37, 
8.  I;  46  Geo.  8,  c.  54 ;  4^5  B^iH.  4,  c.  86,  ».  22 ;  and  Oon^oi. 

0.  8t.,   88.   45,  72,  50,  68;   17  ^  18  Vict.  c.  104,   8.  267; 
18  ^  19  Vid.  c.  91,  «.  21. 

A  hulk  retaining  the  general  appointmente  of  a  ehip,  registered  as 
a  British  ship,  and  hoisting  the  British  ensign,  although  only 
used  as  a  floating  warehouse,  is  prima  fade  sufficiently  a  British 
ship  to  be  within  the  17  ^18  Vict.  c.  267,  and  a  crvrns  com' 
mitted  thereon  is  within  the  jurisdiction  of  the  Admiralty. 

Bemble,  there  would  be  jurisdiction  at  coTwrnon  law  if  a  British  ship 
was  on  the  high  seas,  or  infra  primes  pontes,  or  m  a  tidal  river 
where  great  snips  come  and  go.  (a) 

The  murder  need  not  be  consummated  or  wholly  completed  on  board 
such  ship  to  give  jv/risdiction. 

JOHN  ARMSTRONG  was  charged  with  the  wilful  murder  of 
Lawrence  Harrington,  on   board  the  hulk  Kent,   in   the 
Bonny  river,  Africa,  on  the  4th  of  May,  1875. 
Foard  was  for  the  prosecution. 
Oottingham  defended. 
The  indictment  contained  four  counts. 

1.  Alleging  murder  on  the  high  seas,  on  the  4th  of  May,  1875. 

2.  Murder  on  board  a  British  ship,  and  that  the  prisoner, 
being  a  British  subject,  was  found  at  Liverpool  at  the  time  of 
findi  ng  this  requisition.  (&) 

8.  Murder  (c)  alleging  that  the  said  British  ship  called  the 

(a)  The  words  of  the  Statute  16  Rich.  2,  o.  8,  b.  8,  are  ^  Mentmeyiis  de  mort  de 
homme  et  de  mayhem  faitz  es  grosses  niefs  esteantz  et  hoverants  en  myle  haatfll 
des  groeae  rivers  taat  soalment  paraval  lea  ponnts  de  meamee,  lea  riyers  pli^s  pro* 
oheyns  al  meer. 

(6)  18  <k  19  Viet.  c.  91,  s.  31. 

(e)  Ibid, 
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Kent  was  at  the  time  of  the  murder  in  a  certain  foreiim  port  and       ^^ 

4.  Murder^  that  the  prisoner,  as  a  seaman  afloat  ont  of  Her       

Majesty's  dominions,  on  board  the  British  ship  Kent,  lying  in  the       ^^76. 
Bonny  river,  Africa,  and  being  employed  as  a  seaman,  did,  whilst    Mw^Hu^ 
so  afloat  ont  of  Her  Majesty's  dominions,  feloniously  kill  and  AiadroJtt^ 
murder  the  said  Lawrence  Harrington,  (a)  Jw^^ktum. 

It  was  proved  in  evidence,  that  the  Kent  had  been  a  three- 
masted  sailing  ship,  of  1324  tons  register,  and  was  registered 
as  a  British  ship,  though  not  British  built.  That  dhe  had 
for  eighteen  months  at  least  been  dismasted,  and  employed  as 
a  floating  depdt  or  receiving  ship  on  the  Bonny  Station  for  a  line 
of  commercial  steamers,  trading  between  lAverpool  and  that 
port ;  that  she  swung  with  the  tide,  and  floated  in  the  tideway 
of  the  river,  and  that  she  hoisted  the  British  ensign  at  the  peak. 
The  general  appointments  as  a  ship,  boats,  &o.,  remained ;  the 
masts  had  been  cut  down  to  form  a  support  for  an  awning  or 
house  on  deck,  but  the  rigging  had  been  taken  away.  The 
prisoner  w^  mate  of  the  Kent,  and  in  the  evening  of  the  4th 
day  of  May  he  stealthily  approached  the  captain  as  he  was 
standing  near  the  stem  and  leaning  over  the  taffirail  of  the  ship, 
and  took  hold  of  him  by  the  collar  of  his  coat  and  the  seat 
of  his  trousers,  and  flung  him  overboard.  The  bodv  of  the 
captain  in  falling  struck  the  quarter  rail  or  gallery  of  the  Kent, 
and  bounded  off;  and  the  back  of  his  head,  as  was  deposed  by 
one  witness,  then  struck  the  gunwale  of  a  boat  that  was  lying 
moored  on  the  port  side,  leaving  marks  of  blood.  The  body 
then  fell  into  the  water,  and  was  never  seen  again ;  though  five 
or  six  boats  were  immediately  put  out  in  search.  The  river  was 
running  out  very  rapidly,  at  the  rate  of  four  to  five  knots  an  hour. 
It  was  at  this  point  six  or  seven  miles  broad,  and  the  nearest  ship 
was  probably  a  thousand  yards  distant.  The  station  of  the  ship 
was  at  about  seven  miles  fi^m  the  bar,  one  and  a  half  miles  6t>m 
the  easterly  or  southern  shore,  and  more  than  flve  from  the 
northern  shore.  One  of  the  witnesses  said  the  river  was  infested 
with  sharks,  and  that  bathing  Was  forbidden  on  that  account, 
but  admitted  in  cross-examination  he  had  never  seen  any. 

There  had  been  no  previous  ill-feeling  between  the  prisoner 
and  the  deceased;  on  the  contrary  they  had  been  good  friends, 
and  had  had  their  portraits  taken  together  on  the  day  of  the 
murder,  as  the  prisoner  was  about  to  return  to  England.  At 
the  time  of  the  act  the  prisoner  was  intoxicated,  and  he  had  just 
before  had  had  some  words  with  the  captain,  and  had  expressed 
himself  in  terms  of  discontent  and  annoyance,  but  had  said 
nothing  to  suggest  his  criminal  intention. 

Oottinghwm,  for  the  prisoner,  submitted  that  there  was  no 
offence  committed  of  which  the  court  could  take  cognisance. 
That  the  High  Court  of  Admiralty  would  not  have  had  juris- 

(«)  17  *  18  Viet  0. 104,  ■.  267. 
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Rao.       diction ;  and  that  the  statutes  conferring  Admiralty  jnrifldietion 
V.  OQ  \j^Q  judges  of    assize  gave   no  larger  powers  of    criminal 

^^   jurisdiction  than  were  possessed  origiiudly  by  the  High  Court 

1876.  of  Admiralty.  That  the  murder^  if  murder  it  were,  was  not 
"T;  _  committed  on  board  the  Kent,  and  was  not  a  completed  criminal 
AMrahy--  ^^  ^^  board  that  ship.  That  at  the  atmost  there  had  only  been 
Jurisdictum,  an  assault  on  board  ^e  ship,  and  that  the  ultimate  consequence 
of  the  act  where  it  was  only  a  possible  consequence  could  not 
be  assumed  to  have  occurred  on  board  the  ship.  That  the  ship 
was  no  longer  a  ship,  and  had  been  deprived  of  her  character  as 
a  ship,  and  had  been  converted  into  a  warehouse.  [Abchiba^ld,  J. 
—All  ships  are  in  certain  senses  warehouses.]  But  this  is  a 
warehouse  that  could  not  sail.  [ABCHiBiJiD,  J. — It  floated  with 
the  tide,  and  hoisted  the -British  ensign.]  OoUingham  then  cited 
2  HaIc,  290;  Beg.  v.  Hmdmarsh  (2  Leach.  511) ;  Beg.  y.  Hopkins 
(8  C.  &  P.  591) ;  and  contended  that  the  body  not  having  been 
found,  there  could  be  no  conviction  for  murder.  He  also  cited 
Beg.  V.  Ooombe  (1  Leach.  C.  C.  888 ;  1  East.  P.  C.  867) ;  Reg.  v. 
Lewis  (Dearsley  &  Rell,  C.  C.  182). 

Foard,  for  the  prosecution,  cited  Beg.  v.  Mcmnim  (2  Cox  C.  C. 
158) ;  Beg.  v.  Allen  (1  Moo.  C.  C.  494,  and  7  C.  &  P.  664). 
The  Mahdna  (Lush,  493) ;  Flower  v.  Bria/rhf  (28  W.  R.  74,  the 
24  &  25  Vict.  c.  100,  s.  9) ;  and  suggested  that  being  a  British 
ship,  the  provisions  of  sect.  267,  of  the  M.  S.  Act,  of  1854, 
were  very  comprehensive,  and  would  be  applicable.  That  this 
was  strictly  on  the  high  seas  below  the  bridges,  or  points  of 
land  referred  to  in  the  statutes,  and  where  great  ships  go. 

His  LoBDSHiP  overruled  all  the  objections,  and  pointed  out  that 
there  was  abundant  prima  fade  evidence  that  the  ship  was  a 
British  ship,  and  that  this  had  not  been  rebutted ;  that  the  crime 
had  been  committed  on  board  a  British  ship,  and  on  the  high 
seas,  and  that  it  was  not  necessary  that  the  act  should  have  been 
oompleted  on  board  as  it  was  a  direct  consequence  of  the  felonious 
assault. 

The  jury  found  the  prisoner  ChUUy  of  mamsUmghter,  and  he 
was  sentenced  to  twenty  years  penal  servitude. 
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NORTH-BASTBRN  CIROUIT. 

NxwcASTue  Spring  Assizis^ 

March,  1876. 

(Befofe  Biuron  Bs^JCWSLL.) 

Bi«.  V.  Thoxab  CO0SIB.  (d) 

Oonverrion  by  agent  to  hi$  own  me  of  valuable  eecwriiies  intruded 
to  him  for  a  special  purpose  without  amy  authority  to  seU, 
negotiaie,  tramsfery  or  pledge — Larceny  by  fcatZde— 24  ^  25  Vict. 
6.  96^  ss.  75  and  8. 

Whilst  in  trealy  with  Messrs.  O.  and  P.  for  the  sale  and  transfer 
of  a  public-house  licence,  the  prisoner  was  required  by  them  to 
give  secwrity  for  the  purchase  money  before  they  would  assist  him 
in  procuring  a  transfer.  To  enable  him  to  give  the  required 
security,  the  prosecutor  accepted  three  bills  of  exchange  drawn 
upon  him  by  the  prisoner,  which  the  latter  was  to  deposit  with 
Messrs.  0,  a/nd  P.  by  way  of  security,  and  not  negotiate  or  use 
for  any  other  purpose,  and  if  the  transfer  was  not  effected,  was 
to  return  to  the  prosecutor.  The  prisoner,  instead  of  depositing 
them  with  Messrs.  0.  and  P.,  converted  two  of  them  to  his  own  use. 

Held,  that  the  prisoner  was  not  an ''  agent  ^^  within  the  7bth  section, 
nor  a  ''  bailee  "  within  the  Srd  section  0/^  24  ^  25  Vict.  c.  96^ 
and  could  not  be  convicted  under  either. 

THOMAS  GOSSEB  was  indicted  under  the  75th  section  of 
24  &  25  Yict.  c.  96^  for  that  "  having  been  intrusted  as 
affent  by  one  John  Patterson  with  certain  valuable  securities,  to 
wit,  two  bills  of  exchange  for  a  certain  special  purpose,  without 
any  authority  to  sell,  negotiate,  transfer,  or  pledge,  in  violation  of 
good  faith  and  contraiy  to  the  purpose  for  which  they  were 
mtrusted  to  him,  converted  the  same  and  the  proceeds  thereof  to 
his  own  use  and  benefit/'  There  was  also  a  second  indictment 
charging  him  under  the  Srd  section  of  the  same  statute  with 
larceny  as  a  bailee  of  the  two  bills  of  exchange. 

W.  T.  Oreenhow  for  the  prosecution. 

B.  B.  Blackwell  and  T.  Milvadn  for  the  defence. 

In  July  of  last  year,  the  prisoner  took  a  house  in  Newcastle 
for  the  purpose  of  converting  it  into  a  spirit  bar,  to  be  called  the 
''Criterion  Club/'  and  requiring  a  licence  for  th^  premises^  he 

(a)  Beporttd  by  BuBAW  Ldcb,  Wsq^lkinMn'S^Um* 
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entered  into  negotiations  with  Messrs.  GKbson  and  PybnSj  a  firm 
^-  of  solicitors,  for  the  sale  and  removal  of  the  licence  from  the 

''  Cricketers'  Arms^''  which  they  agreed  to  sell  to  him  for  502.^  and 
1876.       also  use  their  influence  with  the  magistrates  and  assist  in  getting 
-~"        an  order  for  the  removal,  provided  he  gave  them  security  for  the 
Agentor     pnrchase  money.    The  prisoner  not  being  in  a  position  to  give  the 
Baike.      required  security,  had  recourse  to  Mr.  Patterson,  a  miller,  carry- 
ing on  business  in  Newcastle,  with  whom  he  was  acquainted,  and 
induced  him  to  accept  three  bills  of  exchange  for  1542.,  175Z.,  and 
170L,  drawn  upon  him  by  the  prisoner,  which  the  latter  was  to 
deposit  in  the  hands  of  Messrs.  Gibson  and  Pybus  by  way  of 
security  to  pay  for  the  licence,  and  not  negotiate  or  use  for  any 
other  purpose,  and  if  the  transfer  was  not  obtained  or  the  pur- 
chase fell  through,  he  was  to  return  them  to  Mr.  Patterson. 

Instead  of  depositing  the  bills  of  exchange  with  Messrs.  Gibson 
and  Pybus,  the  prisoner  applied  the  first  in  part  payment  of  an 
account  against  him  for  some  furniture  he  got  for  the  public- 
house,  and  the  second  in  payment  of  another  account  for  certain 
building  expenses  connected  with  the  house,  and  the  negotiations 
with  Messrs.  Gibson  and  Pybus  ultimately  fell  through,  and  in 
consequence  the  licence  was  not  transferred.  This  being  so,  Mr. 
Patterson  applied  to  the  prisoner  to  return  the  bills,  but  he 
alleged  he  had  destroyed  them,  and  it  was  not  until  Mr.  Patterson 
received  notice  from  the  holders  of  the  first  bill  requiring  pay- 
ment that  he  discovered  what  had  happened.  He  sought  out  the 
Srisoner,  who  admitted  that  he  had  made  use  of  the  bill,  but 
eclared  he  had  the  other  two  in  his  pocket-book,  and  took  out 
the  third  bill,  which  Mr.  Patterson  snatched  firom  him,  and  it 
was  for  having  negotiated  the  first  and  second  bills  contrary  to 
the  purpose  for  which  he  had  received  them  that  he  was  indicted 
under  the  75th  and  3rd  sections  of  24  and  25  Yict.,  c.  96. 

The  prisoner  was  tried  upon  the  first  indictment  before  Mr. 
Commissioner  Waddy,  Q.C.,  who,  after  consulting  with  Baron 
Bramwell,  left  three  questions  for  the  jury : 

1.  Did  Mr.  Patterson  accept  the  bills  in  order  that  they  might 
be  held  until  the  licence  was  transferred  ? 

2.  Did  the  prisoner  represent  the  bills  were  to  be  deposited 
with  Messrs.  Gibson  and  Pybus,  and  returned  to  Patterson  if  the 
licence  was  not  transferred  f 

3.  Did  the  prisoner  negotiate  the  bills  for  his  own  benefit  with- 
out the  consent  of  Mr.  Patterson  f 

After  a  trial  lasting  the  whole  of  the  day,  the  jury  were  unable 
to  agree  upon  a  verdict,  and  were  discharged.  On  the  following 
morning  the  prisoner  came  up  for  new  trial  before  Baron  Bram- 
well, and  the  second  indictment  charging  him  with  larceny  as  a 
bailee  was  taken  first. 

At  the  conclusion  of  Mr.  Patterson^s  evidence,  his  lordship 
expressed  his  opinion  that  there  was  no  bailment  within  the 
statute,  and  directed  an  acquittal. 

With  respect  to  the  other  indictment,  his  lordship  observed 


CKmiNAL  LAW  CASES.  189 

he  had  consnlted  with  Mr.  Justice  Mellor^  and  they  were  both  of       ^^ 
opinion  that  the  prisoner  was  not  an  agent  within  the  meaning  of 
the  75th  sectiouj  and,  therefore,  conld  not  be  convioted. 

Upon  this  Mr.  Qreenhow  offered  no  evidence  upon  the  second       1876. 
indictment,  and  the  prisoner  was  discharged.  Z<^wiw— 

Agent  or 
BoUm. 


COTJET  OF  CRIMINAL   APPEAL. 

Satwday,  May  20,  1876. 

(Before  Kslly,  C.B.,  Lush,  J.,  Pollock,  B.,   Fibld,  J.,  and 

LiNDLEY,  J.) 

Bsa.  V.  James  Bbbry.  (a) 

Practice— Prisoner  mute  by  visitation  of  Ood — Incapable  of  under* 
standing  the  proceedings  —  Discharge  of  jwry  —  Detainer  of 
prisoner  under  39  ^  40  Oeo,  3,  c.  94,  s.  2. 

After  a  prisoner  had  been  found  by  a  jury  "mute  by  the  visitation 
of  Ood/'  a  plea  of  not  guilty  was  ordered  to  be  entered  for  him^ 
and  the  tried  proceeded,  A  relative  of  the  prisoner y  who  deposed 
that  he  could  in  some  degree  communicate  with  him  by  signs,  was 
sworn  as  interpreter.  In  his  summing  up  the  judge  left  it  to  the 
jury  to  say  whether  the  prisoner  was  guilty  or  not  guilty  on 
the  indictment ;  a/nd,  secondly,  whether  the  prisoner  was  capable 
of  ur^der standing,  and  had  understood  the  nature  of  the  proceed^ 
ings.  The  jury  found  the  prisoner  guilty  on  the  evidence,  but 
that  he  was  not  capable  of  understanding,  and,  as  a  fact,  had 
not  understood  the  nature  of  the  proceedings : 

Held,  that  the  conviction  could  not  be  sustained,  and  this  court 
ordered  the  prisoner  to  be  detained  under  the  39  ^  40  Oeo,  3,  c, 
94,  s.  2,  during  Her  Majesty's  pleasure. 

If  at  any  stage  of  the  trial  it  is  found  that  the  prisoner  has  not 
sufficient  intellect  to  u/nderstand  the  nature  of  the  proceedings  the 
jury  should  be  discharged,  and  the  prisoner  detained  under 
39  ^  40  Oeo.  3,  e.  94,  s.  2. 

CASE  stated  by  the  Chairman  of  the  Worcestershire  Qaarter 
Sessions. 
At  the  Worcestershire  Adjonmed  Quarter  Sessions,  held  on 
the  23rd  February,   1876,   the   above  named  prisouer,   James 

(a)  Reported  by  Jobn  Thomfioii,  Baq., 
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Berry^  was  arraigned  before  me  for  stealing  a  watch  and  o^irtain 
y-         other  articles  from  the  person  of  one  Benjamin  Smith. 

'  On  being  called  npon  to  plead  to  the  indictment  in  the  nsnal 

1876.  manner^  the  prisoner  made  no  reply^and  gave  no  sign  of  con- 
jS~^  sciousness  that  he  heard  or  understood  the  question  put  to  him. 
Prig^n^^  The  counsel  for  the  prosecution  asked  that  I  should  order  a  plea 
of  not  guilty  to  be  entered^  and  should  proceed  to  try  the 
prisoner.  I  did  not  consider  that  I  had  any  power  to  adopt  this 
course^  and  I  ordered^  on  the  authority  of  Rex  v.  Thomas  Jones 
and  Bex  v.  Elizabeth  Bteel,  both  reported  in  the  first  volume  of 
Leaches  Crown  Law,  that  the  jury  who  had  been  impanelled  to 
try  the  case  should  be  sworn  to  try  whether  the  prisoner  stood 
mute  of  malice,  or  by  the  visitation  of  God. 

After  hearing  the  evidence  of  one  Robert  Knight,  who  is  the 
brother-in-law  of  the  prisoner,  and  had  known  him  well  from 
infancy,  and  who  deposed  that  the  prisoner  had  been  deaf  and 
dumb  since  the  age  of  four  years,  the  jury  returned  a  verdict 
"  Mute  by  the  visitation  of  God.^' 

I  then  ordered  that  the  plea  of  not  guilty  should  be  entered, 
and  that  the  trial  should  proceed. 

As  the  said  Robert  Knight  had  deposed  that  he  could  in  some 
degree  communicate  with  the  prisoner  by  means  of  signs,  I 
ordered  that  Robert  Knight  should  be  sworn  as  interpreter  in 
order  to  convey  to  the  prisoner  as  far  as  possible  the  nature  of 
the  proceedings  and  the  evidence  against  him. 

Observing  ike  opinion  expressed  by  Mr.  Justice  Gk)uld  in  Bex 
V.  Elizdbeth  Steely  ^'that  great  diligence  and  circumspection 
ought  to  be  exercised  in  so  critical  a  case,''  and  that ''  it  becomes 
the  duty  of  the  Court  to  inquire  touching  all  those  points  of 
which  the  prisoner  might  take  advantage  himself,  to  examine  all 
the  proceedings  against  him  with  a  critical  eye  and  to  render  him 
every  possible  service  consistent  with  the  rules  of  law,''  and 
conceiving  that  my  duty  in  this  respect  would  be  best  pexformed 
by  giving  the  prisoner  the  assistance  of  counsel,  I  accordingly 
assigned  him  counsel  at  the  expense  of  the  Court. 

After  summing  up  the  evidence  for  the  prosecution,  which  was 
very  clear,  I  put  two  questions  to  the  jury  : 

First,  whether  they  found  the  prisoner  guilty  or  not  guilty  on 
the  indictment. 

Secondly,  whether  in  their  opinion  the  prisoner  waff  capable  of 
understanding,  and  had  understood,  the  nature  of  the  pro- 
ceedings. 

The  verdict  of  the  jury  was  : 

''  We  find  the  prisoner  guilty  on  the  evidence ;  and  we  also 
find  that  he  is  not  capable  of  understanding,  and,  as  a  fact,  has 
not  understood  the  nature  of  the  proceedings." 

On  this  verdict,  looking  to  the  langpiage  used  by  the  Judj^es  as 
reported  in  SteePs  case,  and  the  doubt  expressed  by  Lord  Hale,  I 
thought  it  right  to  postpone  judgment  till  a  case  had  been  sub- 
mitted to  this  court. 
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I  offerdd  to  take  baQ  for  the  appearanoe  of  the  prisoner^  bat  it 
Was  not  forthcomingj  and  he  has  oeen  since  the  tnalj  and  is  now^ 
itk  Worcester  prison.  — 

I  respectfuDy  reqnest  the  opinion  of  this  Court,  iws. 

First,  whether  under  the  circumstances  stated  above  th6 
prisoner  was  properly  convicted  of  felony. 

Secondly,  if  so,  whether  the  Court  of  Quarter  Sessions  ought 
to  have  passed  sentence  on  the  prisoner,  or  whether  it  should 
hAve  ordered  him  to  be  detained  until  Her  Majesty's  pleasure  had 
been  known,  or  what  other,  if  any,  course  it  ought  to  have 
foUowed. 

Gbobge  Wocdyatt  Hastihos, 
Chairman  of  the  above  Court  of  Quarter  Sessions. 

Streeten,  for  the  prisoner,  was  stopped  by  the  Court. 

Jelf,  for  the  prosecution. — ^The  conviction  was  right.  The  case 
of  Beg,  V.  Steel  is  conclusive.  In  that  case  the  facts  were  these  : 
the  prisoner  refused  to  plead,  and  the  jury  were  sworn  to  inquire 
whether  she  stood  mute  by  malice  or  by  the  visitation  of  God. 
The  jury  returned  a  verdict,  "  Mute  by  the  visitation  of  Gbd" ; 
and  it  was  referred  to  the  consideration  of  the  Judges  ''  whether, 
under  these  circumstances,  she  could  be  tried  upon  the  indict* 
ment.'*  The  Judges  were  of  opinion  "  That  a  verdict  finding  the 
prisoner  to  be  mute  by  the  visitation  of  God  was  not  an  absolute 
bar  to  her  being  tried  upon  the  indictment ;  for,  although  a  person 
8urdu8  et  mututs  a  nativitate  is  in  contemplation  of  law  incapable 
of  guilt,  upon  a  presumption  of  idiotism,  yet  that  presumption 
may  be  repelled  by  evidence  of  that  capacity  to  understand  by 
signs  and  tokens,  which  it  is  known  that  persons  thus  afflicted 
firequently  possess  to  a  very  great  extent.  Great  diligence  and 
circumspection,  however,  ought  to  be  exercised  in  so  critical  a 
case;  but  if  all  means  to  convey  intelligence  to  the  mind  of  such 
a  prisoner  respecting  the  nature  of  his  arraingment  should  prove 
ineffectual,  the  clerk  of  the  arraigns  may  enter  the  plea  of  not 
guilty ;  and  then  it  is  incumbent  on  the  Court  to  inquire  touch- 
ing all  those  points  of  which  the  prisoner  might  take  advantage 
himself ;  to  examine  all  the  proceedings  against  him  with  a 
critical  eye,  and  to  render  him  every  possible  service  consistent 
with  the  rules  of  law.''  [Lush,  J. — In  this  case  the  jury  have 
found  that  the  prisoner  was  incapable  of  understanding,  and  as  a 
fact  had  not  understood,  the  nature  of  the  proceeding.  In  I 
Hale's  P.  C.  cap.  4,  there  is  this  passage  :  ''  If  a  man  in  his  sound 
memory  commits  a  capital  offence,  and  before  his  arraignment  he 
becomes  absolutely  mad,  he  ought  not  by  law  to  be  arraigned 
during  such  his  phrenzy,  but  be  remitted  to  prison  until  that 
incapacity  be  removed.  The  reason  is  because  he  cannot  advisedly 
plead  to  the  indictment ;  and  this  holds  as  well  in  cases  of  treason 
as  felony,  even  though  the  delinquent  in  his  soand  mind  were 
examined  and  confessed  to  the  offence  before  his  arraignment 
....  If  a  person  of  non-sane  memory  commit  homioide  during 
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Baow       snch  his  insanity,  and  continue  so  till  the  time  of  his  arraignment, 
,J^',^       such  person  shall  neither  be  arraigned  nor  tried,  but  remitted  to 

'      gaol,  there  to  remain  in  expectation  of  the  king's  grace  to  pardon 

1876.  him/']  In  this  case  the  prisoner  had  counsel  assigned  to  him, 
/Vae^^  and  there  was  no  necessity  to  interpret  the  proceedings  to  him. 
iVwoMT.  Kellt,  C.B. — It  appears  to  me,  both  upon  authority  and 
principle,  that  the  conviction  ought  to  be  quashed.  The  case  of 
Bex  v.  Pritcha/rd  (7  Gar.  &  P.  303)  is  an  authority  in  point,  and 
has  never  been  overruled.  There  a  person  deaf  and  dumb  was  to 
be  tried  for  a  capital  felony,  and  the  Judge  ordered  a  jury  to  bo 
impanelled  to  try  whether  he  was  mute  by  the  visitation  of  Grod. 
The  jury  found  that  he  was  so ;  they  were  then  sworn  to  try  whether 
he  was  able  to  plead,  which  they  found  in  the  affirmative,  and  the 
prisoner  by  a  sign  pl^ed  "  Not  guilty."  The  jury  was  then  sworn 
to  try  whether  the  prisoner  was  then  sane  or  not,  and  on  that  ques- 
tion the  Judge  (Alderson,  B.)  directed  the  jury  to  consider  whether 
the  prisoner  had  sufficient  intellect  to  comprehend  the  course  of 
the  proceedings  so  as  to  make  a  proper  defence,  to  challenge  any 
jurors  he  might  wish  to  object  to,  and  to  comprehend  the 
evidence ;  and  if  they  thought  he  had  not  they  should  find  him 
not  of  sane  mind.  The  jury  found  him  not  of  sane  mind,  and 
the  prisoner  was  ordered  to  be  detained  under  the  39  &  40 
Geo.  3,  c.  94,  s.  2,  until  His  Majesty's  pleasure  should  be  known. 
There  is  another  case  of  Bex  v.  Vyson  (7  Gar.  &  P.  305)  where 
Parke,  J.  cited  the  passage  from  Hale,  P.G.,  Book  4,  and  told 
the  jury  that  if  they  were  satisfied  that  the  prisoner  had  not  then 
firom  the  defect  of  her  faculties  intelligence  enough  to  understand 
the  nature  of  the  proceedings  against  her  they  ought  to  find  her 
not  sane;  and  the  jary,  having  found  her  not  sane,  that  Judge 
ordered  her  to  be  detained  under  the  39  &  40  Geo.  3,  c.  94,  s.  2, 
during  Her  Majesty's  pleasure.  That  occurred  a  year  after,  and 
affirmed  the  doctrine  laid  down  in  Bex  v.  Pritchard.  Here  the 
jury  have  found  that  the  prisoner  was  incapable  of  understanding 
the  proceedings,  and  as  a  fact  had  not  understood  them.  There 
were  no  means  of  making  the  prisoner  acquainted  with  a  single 
word  that  had  been  spoken  or  any  act  that  had  been  done,  ^d 
where  that  clearly  appears  in  the  course  of  the  trial  it  is  the  duty 
of  the  judge  to  discharge  the  jury  or  to  direct  an  acquittal.  I  am 
therefore  of  opinion  that  the  conviction  should  be  auashed,  and 
that  the  prisoner  should  be  detained,  under  the  39  &  40  G^.  3, 
c.  94,  8.  2,  until  Her  Majesty's  pleasure  is  known. 

Lush,  J. — ^I  also  think  that  the  conviction  should  be  quashed. 
If  at  any  time  during  the  trial  it  is  found  that  the  prisoner  is  of 
unsound  mind  and  incapable  of  understanding  the  proceedings 
the  trial  ought  to  be  stopped.  Understanding  the  finding  of  the 
jury  in  that  sense  in  this  case,  I  think  the  conviction  cannot  be 
sustained.  The  Judge  who  tried  this  case  reports  that  he  left  the 
question  to  the  jury  whether  the  prisoner  stood  mute  by  the 
visitation  of  Gh)d,  and  the  jury  found  in  the  affirmative ;  and  he 
then  directed  a  plea  of  not  guiltj  to  be  entered  for  the  prisoner^ 
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and  directed  the  trial  to  proceed ;  and  on  tlie  intimation  of  the        Rbq. 
prisoner's  brother-in-law  that  he  could  in   some   degree   com-       ^^• 

manicate  with  the  prisoner  be  means  of  signs,  the  brother-in-law        ' 

was  sworn  as  interpreter  and  the  trial  proceeded.     The  Judge        1876. 
summed  up  the  case  and  asked  the  jury  whether  they  found  the     „  ~  _ 
prisoner  guilty  or  not  guilty  on  the  indictment  and  whether  in      Prisoner. 
their  opinion  the  prisoner  was  capable  of  understanding  and  had 
understood  the  nature  of  the  proceedings.     The  jury  found  the 
prisoner  guilty  on  the  evidence^  but  they  also  found  that  the 
prisoner  was  not  capable  of  understandings  and  as  a  fact  had  not 
understood  the  nature  of  the  proceedings.    On  the  finding  that  the 
prisoner  had  not  sufficient  intellect  to  understand  the  nature  of  the 

Sroceedings  I  am  of  opinion  that  it  was  the  duty  of  the  judge  to 
ischar^e  the  jury,  and  to  order  the  prisoner  to  be  detained,  under 
the  39  CD  40  Geo.  3,  c.  94,  s.  2,  during  Her  Majesty's  pleasure. 
The  other  Judges  were  of  the  same  opinion. 

Conviction  quashed. 


COURT  OF  CMMINAL  APPEAL. 

Satwrdayy  May  20,  1876. 
(Before  Kslly,  C.B.,  Lush,  J.,  Pollock,  B.,  Field,  J., 

LiNDLET,  J.). 

Bsa.  V.  BBAiU)SALL.(a) 

Ballot  Act  (35  8f  36  Vict,  c.  33) — Prosecution  under  sect,  3 — Opening 
sealed  packets  of  ballot  papers,  counterfoils,  Sfc. 

In  the  case  of  a  municipal  election,  a  Oounty  Oourt  having  juris- 
diction in  the  borough  has  power,  under  35  8^  36  Vict,  c,  33, 
rules  41,  64,  to  make  an  order  directing  the  tawn  clerk  to  produce 
and  show  for  inspection  the  rejected  ballot  papers,  the  marked 
coxmterfoils  of  the  ballot  papers  and  the  courded  ballot  papers 
relating  to  the  election,  at  any  time  or  times  in  any  court,  when 
reqmred  under  summons  or  subpoena,  as  evidence  in  a  prosecu- 
tion for  an  offence  created  by  the  Ballot  Act, 

A  town  clerk,  under  such  an  order,  attended  with  the  documents 
before  the  magistrates  by  whom  the  charge  was  investigated,  and 
also  before  the  grand  jury  when  tlie  seals  were  broken  and  the 
documents  inspected,  on  ea^h  occasion  tlie  packets  being  spaled  up 
again.     At  the  trial  it  was  proposed  again  to  open  the  packets, 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 

VOL*  xin.  0 
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Rbq.  for  the  purpose  of  gwi/ng  the  contents  m  evidence,  when  it  was 

__  ^'  objected  that  this  could  not  be  done,  a/nd  that  the  County  Court 

had  no  power  to  make  the  order, 

1876L  Held  that  the  objection  was  untenable. 

Ballot  Ad—  /^ASB  stated  for  the  opinion  of  this  Court  by  Blackbnmj  J., 
Opening  seakd  X^    at  the  Manchester  Spring  Assizes,  1876. 

P^'P^'-  The  prisoner  was  tried  before  me  at  Manchester  on  an  indict* 

ment  charging  him  in  thirty-seyen  counts  with  haying  at  a 
municipal  election  firaudnlently  placed  seyenteen  different  papers 
purporting  to  be,  but  to  his  knowledge  not  being,  ballot  papers  in 
the  ballot  box.  * 

Eyidence  was  giyen  that  on  the  1st  of  Noyember,  1875,  there 
was  an  election  for  three  councillors  for  the  ward  of  Heaton 
Norris,  in  the  borough  of  Stockport ;  and  that  there  were  six 
candidates,  three  of  the  blue  party,  and  three  of  the  red  party. 

The  prisoner  was  appointed  presiding  officer  at  one  of  the 
booths,  and  acted  as  such,  and  had  the  custody  of  the  ballot 
papers  and  box.  A  return  from  him  showing  that  he  had  used 
402  ballot  papers  waa  proyed.  At  the  close  of  the  day  he 
deliyered  oyer  the  ballot  box  and  a  sealed  packet  containing  the 
marked  copy  of  the  register  of  yoters  and  the  counterfoils  of  the 
ballot  papers.  After  ^e  yotes  were  counted,  the  ballot  papers 
were  put  in  a  packet  and  sealed. 

An  order  of  the  County  Court  of  Cheshire,  holden  at  Stock- 
port, was  then  proyed.  A  copy  of  it  accompanies  this  case  and 
forms  part  of  it. 

Copy  Oedbr. 

The  Ballot  Act,  1872.  The  Corrupt  Practices  (Municipal 
Elections)  Act,  1872.  In  the  County  Court  of  Cheshire,  holden 
at  Stockport  the  25th  of  February,  1876. 

In  the  matter  of  prosecutions  against  Joseph  Beardsall  for 
personation  and  other  offences  against  the  Ballot  Act  alleged  to 
haye  been  committed  by  him  as  presiding  officer  at  the  election 
of  town  councillors  for  Heaton  Norris  Ward,  in  the  borough  of 
Stockport,  held  on  the  1st  of  Noyember,  1875. 

Upon  heariug  Mr.  Francis  Newton,  solicitor,  on  behalf  of 
George  Massey,  the  prosecutor,  and  the  said  Joseph  Beardsall, 
and  being  satisfied  by  eyidence  on  oath  that  the  inspection  and 
production  of  the  undermentioned  election  documents  are 
required  for  the  purpose  of  instituting  or  maintaining  a  prosecu- 
tion against  the  said  Joseph  Beards^  for  an  offence  or  offences 
in  relation  to  ballot  papers. 

It  is  ordered  that  Mr.  Walter  Hyde,  the  town  clerk  for  the 
said  borough  of  Stockport,  do  produce  and  show  for  inspection 
to  the  said  George  Massey  and  his  solicitor  or  agent,  on  Thurs- 
day, the  2nd  of  March,  1876,  at  such  hours  as  the  said  town  clerk 
shall  appoint,  and  such  other  days  and  hours  as  may  be  con- 
yenient  to  the  said  town  clerk,  at  the  Court  House  in  Vemon- 
street,  in  the  said  borough,  the  undermentioned  documents  and 
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papers^  and  also  after  being  served  with  a  sommons  or  subpoena        Rw. 
for  ihafc  purpose  to  produce  and  show  the  same  for  inspection  at         ^' 
any  time  or  times  as  may  be  required  under  summons  or  subpoena        "^*^^' 
in  any  court  as  evidence  for  the  purpose  of  maintaining  the  said        187((. 
prosecutions  against  the  said  Joseph  Beardsall  for  the  offences    o^"TT 
aforesaid :  firsts  the  rejected  ballot  papers  relating  to  the  said  opeJng  ^kd 
election  for  Heaton  Norris  Ward;  secondly^  the  counterfoils  of      pqi)er$. 
the  ballot  papers  marked  by  the  presiding  officer  in  Booth  A  to  B 
relating  to  the  said  election ;  thirdly^  tiie  counted  ballot  papers 
relating  to  the  said  election^  particularly  the  ballot  papers  cor- 
responding   to    the    following  numbers  written    on    the    said 
counterfofls  :  20,  70,  94,  102,  116,  218,  251,  255,  295,  298,  324, 
834,  369,  383,  385,  and  406 ;    fourthly,  the  spoilt  ballot  papers 
relating  to  the  same  polling  station. 

And  it  is  further  ordered  for  the  purposes  aforesaid,  that  the 
said  town  clerk  do  cause  to  be  opened  the  sealed  packets  con- 
taining the  said  rejected  ballot  papers,  the  counterfoils  of  the 
ballot  papers  used  at  polling  stations  A  to  B  relating  to  the  said 
election,  the  marked  copy  of  the  register  used  in  the  same 
polling  stations,  the  counted  ballot  papers,  the  spoiled  ballot 
papers  relating  to  the  same  polling  stations  at  the  said  election, 
and  to  break  any  other  seal  or  seals  which  may  be  necessary  for 
the  purpose  aforesaid,  and  that  the  said  town  clerk  do  by  himself 
or  by  some  person  or  persons  to  be  by  him  appointed  for  that 
purpose  attend  on  such  production  and  inspection  during  the 
whole  time  thereof.  And  further,  that  the  said  town  clerk  and 
such  other  persons  shall  take  and  use  all  such  proper  means  and 
precautions  as  he  shall  deem  necessary  in  order  that  the  mode  in 
which  any  particular  elector  has  voted  shall  not  be  discovered ; 
and  in  order  that  no  person  see  the  face  of  any  counted  ballot 
paper,  and  in  order  that  the  said  documents  and  papers  so  to  be 
produced  and  inspected  shall  be  safely  kept  from  loss,  damage, 
or  other  matter  or  thing,  whereby  the  same  or  any  of  them  shall 
be  injured,  prejudiced,  or  altered  in  any  way. 

It  is  farther  ordered  that  the  town  clerk  shall  immediately, 
after  each  such  production  and  inspection,  return  the  said  docu- 
ments to  their  packets  and  reseal  the  same. 

It  is  ftirther  ordered  that  the  persons  entitled  to  be  present  at 
the  said  inspection  are  the  town  clerk  and  his  assistants,  the  said 
Gborge  Massey  and  his  solicitor  or  agent,  the  said  J.  Beardsall 
and  his  solicitor  or  agent,  and  the  worshipful  t^e  Mayor  of 
Stockport,  or  in  his  absence  the  Deputy  Mayor  of  Stockport. 

It  is  lastly  ordered  that  no  person  shall  be  allowed  to  see  the 
face  of  any  counted  ballot  paper. 

A  copy  of  this  order  shall  be  served  on  the  said  J.  Beardsall 
or  his  solicitor  and  on  the  town  clerk. 

(By  the  Court)  Waltib  Htdb,  Begistrar.  (l.s.) 

A  sealed  packet  was  produced  before  me,  and  evidence  was 
given  that  in  obedience  to  that  order  the  original  seab  had  been 

0  2 
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Rao-        broken^  and  the  counterfoils  and  marked  register^  and  the  back 
Rn8ApAa4T.T^   ^f  *^®  ballot  papers  had  been  inspected^  and  had  been  again 

inspected  by  the  magistrates  before  whom  the  charge  was  investi- 

1876.       gated^  and  before  the  grand  jnry.     On  each  occasion  the  paokete 

3„£72ct-  ^ere  sealed  np  again.  .   ,  .     ,r,  . 

Opening  seeded     It  was  then  proposed  to  open  the  packet  for  the  purpose  of 
/W9WS.       giving  the  contents  in  evidence  before  me. 

The  counsel  for  the  prisoner  objected  to  this^  relying  on  rules 
40^  41^  and  64  in  the  first  schedule  to  the  35  &  36  Yict.  c.  36,  as 
enacting  that  these  documents  should  not  be  examined^  except 
on  a  contested  election^  and  by  order  of  an  election  tribunal ; 
and  that  the  County  Court  was  not  acting  as  an  election  tribunal 
when  making  this  order. 

I  doubted  whether  this  objection  was  not  well  founded ;  but 
the  mischief^  if  any^  having  been  already  done^  I  resolved  to 
receive  the  evidence^  reserving  the  point.  I  requested  the 
counsel  for  the  prosecution  to  begin  with  any  one  case^  and  the 
counsel  for  the  defence  to  raise  their  objections  on  it^  after  which 
the  other  cases  could  be  dealt  with  subject  to  the  rulings  on  the 
first.     This  was  acceded  to. 

The  counterfoil  numbered  105  was  then  examined^  and  appeared 
on  it  to  have  in  pencil  the  number  116,  On  reference  to  the 
register^  116  was  found  to  be  the  number  of  James  Bancroft^  95^ 
Great  Bgerton-street,  Heaton  Norris. 

It  was  then  proved  that  James  Bancroft  died  in  September^ 
1875^  before  this  election^  and  that  the  deceased  was  the  person 
on  the  register. 

The  voting  paper  bearing  the  number  105  printed  on  it,  and 
marked  with  the  official  mark  on  each  side,  was  then  produced  out 
of  the  heap.  It  was  folded  up,  and  the  counsel  for  the  prosecu- 
tion requested  that  it  might  be  opened  so  as  to  ascertain  for  what 
candidates  the  votes  on  this  paper  were  given.  To  this  the  counsel 
for  the  prisoner  objected,  relying  on  the  latter  part  of  rule  41. 

I  thought  that  it  being  proved  to  my  satisfaction  that  the  voter 
116  on  the  registry  did  not  vote  at  all,  and  that  the  voting  paper 
was  a  fabrication,  the  paper  might  be  opened. 

It  was  so,  and  it  proved  that  the  three  votes  were  given  for 
the  three  blue  candidates.  The  prosecution  then  in  similar 
manner  proved  that  fifteen  of  the  other  papers  were  in  respect  of 
counterfoils,  on  three  of  which  were  the  number  in  the  registry 
334,  on  two  the  number  102,  and  on  ten  different  other  numbers. 

No  one  of  the  twelve  persons  registered  voted  at  this  booth, 
and  the  votes  purporting  to  be  given  on  these  papers  were  in 
each  case  for  the  three  blue  candidates. 

The  marked  register  had  the  names  of  all  these  persons  scored 
through  as  if  each  of  the  voters  (or  some  one  believed  to  be  the 
man),  had  applied  for  and  obtained  the  paper. 

The  prosecution  were  unable  to  prove  that  the  person  entitled 
to  vote  alleged  in  the  1 7th  count  in  the  indictment  did  not  vote, 
so  sixteen  cases  only  were  proved. 
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Evidenoe  was  ihen  given  by  the  red  personating  agent  who        Raa. 
produced  his  copy  of  the  register  on  which  he  had  marked  the    ^     ^' 
names  as  they  were  called  over.  

He  had  marked  in  all  882^  instead  of,  as  the  prisoner's  return        1876. 
showed^  402,  and  no  one  of  the  names  of  the  fourteen  names  of  j^jr~Z  _ 
the  voters  whose  numbers  were  on  the  seventeen  counterfoils,  Opening  sealed 
was  on  his  list  struck  through ;  and  no  one  had  in  his  presence       pcpert. 
asked  in  the  name  of  anyone  of  them  for  a  voting  paper. 

He  was  absent  for  a  few  minutes  once  or  twice,  and  it  was 
admitted  that  the  three  persons  who,  in  addition  to  the  seventeen, 
made  the  twenty  whose  names  were  marked  on  the  defendant's 
register,  and  not  on  his,  had  in  fact  voted ;  but  it  was  very  impro- 
bable that  as  many  as  sixteen  votes  could  have  escaped  his  notice. 

The  blue  personating  agent  was  not  called  on  either  side. 

Some  evidence  was  given  that  the  prisoner  was  a  blue. 

On  this  evidence  the  jury  found  that  the  prisoner  had  guilty 
knowledge  that  the  papers  were  not  asked  for  by  the  voters,  and 
that  he  fraudulently  issued  them  with  the  intent  that  they  should 
be  placed  in  a  ballot-box  as  they  were. 

On  this  I  entered  the  verdict  of  guilty  on  thirty-two  of  the 
thirty -five  counts,  but  respited  sentence  and  admitted  the  prisoner 
to  bail. 

The  verdict  was  in  my  opinion  right  on  the  evidence  admitted. 
But  if  the  counterfoils  had  not  been  inspected,  there  would  not 
have  been  any  evidence  against  the  prisoner.  And  if  the  ballot 
papers  had  not  been  opened  so  as  to  show  that  all  the  false  votes 
were  on  one  side,  the  evidence  would  not  have  been  so  strong, 
and  the  verdict  might  have  been  different. 

The  questions  for  the  Court  are :  First,  Was  it  wrong,  under 
the  circmmstances,  to  allow  the  counterfoils  and  marked  register 
to  be  given  in  evidence  ?  Secondly,  Was  it  wrong,  under  the 
circumstances,  to  allow  the  face  of  the. voting  papers  to  be 
inspected,  so  as  to  show  how  the  votes  purported  to  be  given  7 
^I^^^^rdly,  Ought  the  conviction  to  be  quashed  on  both  or  either 
ground?  Colin  Blacebuen. 

Amhroae,  Q.C.  for  the  prisoner.— The  indictment  was  framed 
upon  sect.  3  of  the  Ballot  Act  (35  &  36  Yict.  c.  33),  which  makes 
it  a  misdemeanor  if  any  person  shall  [inter  alia)  fraudulently  put 
into  any  ballot  box  any  paper  other  than  the  ballot  paper  which 
he  is  authorised  by  law  to  put  in.  The  object  of  the  Ballot  Act 
was  to  insure  secrecy,  and  by  rule  39,  in  the  first  schedule  to  the 
Ballot  Act,  the  returning  officer  is  required,  as  soon  as  practicable 
after  the  close  of  the  poll,  among  other  things,  to  seal  up  in  a 
packet  the  counterfoils  of  the  ballot  papers,  and  by  rule  37,  upon 
the  completion  of  the  counting  of  the  votes,  to  seal  up  in  separate 
packets  the  counted  and  rejected  ballot  papers ;  and  by  rule  38 
he  is  to  forward  the  sealed  packets,  in  the  case  of  a  municipal 
election,  to  the  town  clerk  of  the  borough.  Then  by  rules  41  and 
64^ ''  No  person  shall^  except  by  order  of  the  House  of  Commons 
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R]».       or  any  tribunal  liaving  cognizance  of  petitionB  oomplaininff  of 
BiARDSALL.    ^^^u®  returns  or  undue  elections^  or  in  the  case  of  a  municipal  Sec- 

tion  of  an  order  of  a  County  Courts  open  the  sealed  packet  of 

1876.  counterfoils  after  the  same  has  been  once  sealed  up^  or  be  allowed 
BaUot  Aet-^  *^  inspect  any  counter  ballot  papers  in  the  custody  of  the  Clerk 
Opening  aeakd  of  the  Crown  in  Chancery/^  Under  the  above  rides  the  sealed 
pop^'  packets  can  only  be  opened  and  inspected  in  the  case  of  inquiries 
respecting  undue  returns  or  undue  elections.  And  the  County 
Court  Judge  had  no  jurisdiction  to  make  the  order^  a  copy  of 
which  is  set  out  in  the  case  on  an  intended  prosecution  for  an 
offence  under  sect.  3.  Bule  41  expressly  prohibits  the  opening 
thereof  except  by  order  of  the  House  of  Commons  or  any  tribunal 
having  cogLJoe  of  petitions  complaining  of  ondae  ritoma  or 
undue  elections.  [Lush^  J. — ^If  the  argument  is  correct^  Parlia- 
ment has  created  an  offence  and  at  the  same  time  has  taken  C€ure 
to  prevent  the  possibility  of  proving  it.  The  offence^  from  its 
very  nature^  could  only  be  proved  by  an  examination  of  the 
sealed  packets.  Kielly^  C.B. — Could  not  the  House  of  Commons^ 
in  the  case  of  a  Parliamentary  election^  order  the  sealed  packets 
to  be  opened  for  the  purposes  of  a  prosecution  ?]  The  whole  object 
of  the  Act  is  to  secure  secrecy^  and  its  provisions  and  rules  have 
only  been  framed  for  the  purposes  of  election  petitions.  The  ballot 
papers  are  to  be  kept  sealed  and  secret.  [LirsH^  J. — ^These  are 
not  "  ballot  papers^''  for  no  one  had  voted  in  respect  of  them.] 

0.  Biissell,  Q.C.  (JB.  S.  Wright  with  him)  for  the  prosecution 
were  not  called  upon  to  argue. 

KxLLY,  C.B. — I  am  clearly  of  opinion  that  the  conviction  was 
right.  There  is  no  doubt  that  the  provisions  in  the  BaUot  Act  as 
to  secrecy  were  intended  to  secure  the  secrecy  of  votes  really 
given,  but  not  to  protect  fraud,  or  to  prevent  the  proof  of  ficti- 
tious votes  given  by  means  of  fiBudulent  ballot  papers.  Besides, 
in  this  case  there  was  an  order  of  the  County  Court  legally  made 
for  the  production  and  inspection  of  the  ballot  papers  and  coun- 
terfoils at  any  time  or  times,  and  in  any  court,  as  evidence  for 
the  purpose  of  a  prosecution. 

Lush,  J. — I  am  of  the  same  opinion.  I  do  not  assent  to  the 
argument  that  secrecy  was  the  only  object  of  the  Ballot  Act. 
Purity  of  election  was  also  an  important  object  of  it,  and  various 
kinds  of  fraud  were  made  criminal  offences,  which  offences  cannot 
be  proved  without  the  production  and  inspection  of  the  sealed 
packets.  There  is  express  power  given  to  the  House  of  Com- 
nions  or  any  tribunal  having  cognizance  of  election  petitions,  by 
rule  41,  to  order  the  opening  and  inspection  of  the  sealed  packet 
of  counterfoils  and  counted  ballot  papers;  and  by  rule  64  an 
order  of  the  County  Court  is  substituted  in  the  case  of  municipal 
elections  for  an  order  of  the  House  of  Commons,  or  of  one  of  Her 
M^esty's  Superior  Courts.  I  think  the  order  was  legally  made. 
Pollock,  B.,  Field,  J.,  and  Lindley,  J.,  concurred. 

OonvicUon  affirmed. 
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HIGH  OOUBT  OP  JUSTICE. 

Qoiek's  Bench  Division. 

Wednesday^  Jem.  19,  1876. 

Bbo.  v.  Lbe. 

Highway-^Indietmerd  for  non-repair-^Righway  not  found  aa  in 
Simmons — OosU  of  prosecution — 5  ^  6  Will.  4,  c.  50,  s.  95. 

By  5^6  Will.  4,  c.  60,  s.  95,  if  on  the  hearing  of  cmy  summons 
respecting  the  repair  of  any  highway,  the  d/uty  or  obligation  of 
such  repairs  is  denied  by  the  surveyor  on  behalf  of  the  inhabit 
tants,  the  justices  may  direct  cm  indictment,  and  the  judge  of 
assize  before  whom  the  indictment  is  tried  may  dnrect  the  costs  to 
be  paid  by  the  parish. 

Upon  the  trial  of  an  indictment  directed  wider  this  section,  it  was 
f&wnd  that  the  common  highway  for  horses,  carts,  amd  carriages, 
as  described  in  the  swmmons,  was  only  a  footpath  and  bridleway  ; 

Held,  that  the  justices  had  no  jurisdiction  to  make  their  order  upon 
this  swmmons  ;  and  that  therefore  an  order  for  costs  made  by  the 
judge  of  assize  at  the  trial  must  be  quashed. 

ABIJLE  nisi  had  been  obtained  calling  upon  Bobert  Lee,  the 
prosecutor,  to  show  cause  why  a  writ  of  certiorari  should 
not  issue  to  remove  into  the  High  Court  of  Justice  a  certain  order 
of  assize  made  by  Field,  J.,  at  York,  on  the  Srd  day  of  August, 
upon  an  indictment  against  the  inhabitants  of  the  township  of 
ialerton,  for  the  non-repair  of  a  certain  highway  in  the  said  town- 
ship, ordering  the  costs  of  the  prosecution  to  be  paid  out  of  the 
rates  and  levied  on  the  said  township,  in  pursuance  of  5  &  6  Will. 
4,  o.  50. 

By  sect.  95  of  that  statute  it  is  enacted  '^  That  if  on  the  hearing 
of  any  such  summons  respecting  the  repair  of  any  highway,  the 
duty  or  obligation  of  such  repairs  is  denied  by  the  surveyor  on 
behalf  of  the  inhabitants  of  the  parish,  or  by  any  other  party 
charged  therewith,  it  shall  then  be  lawful  for  such  justices,  and 
they  are  hereby  required  to  direct  a  bill  of  indictment  to  be  pre- 
ferred and  the  necessary  witnesses  in  support  thereof  to  be 
subpoenaed  at  the  next  assizes  to  be  holden  in  and  for  the  said 
county,  or  at  the  next  general  quarter  sessions  of  the  peace  for 
the  county,  riding,  division,  or  place  wherein  such  highway  shall 
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Rko.        be^  against  tbe  inliabibaiits  of  the  parish  or  the  party  to  be  named 
^*  in  such  order,  for  suffering  and  permitting  the  said  highway  to  be 

[        out  of  repair ;  and  the  costs  of  such  prosecution  shall  be  directed 

1876.       by  the  judge  of  assize  before  whom  the  said  indictment  is  tried 

„r:     __    or  by  the  justices  of  such  quarter  sessions,  to  be  paid  out  of  the 

Nan-r^ir—  ^ate  made  and  levied  in  pursuance  of  this  Act  in  the  parish  in 

Costs.        which  such  highway  shall  be  situate ;  provided,  nevertheless,  that 

it  shall  be  lawful  for  the  party  against  whom  such  indictment 

shall  be  so  preferred  at  the  quarter  sessions  aforesaid,  to  remove 

such  indictment  by  certiorari  or  otherwise  into  his  Majesty's 

Court  King^s  Bench/* 

It  appeared  that  on  the  5th  day  of  August,  1874,  the  said 
Robert  Lee  preferred  an  information  before  justices  against  the 
surveyors  of  highways  of  the  township  of  Bllerton,  alleging  that 
part  of  a  highway  described  as  a  common  highway  for  horses, 
carts,  and  carriages,  within  the  said  township,  was  out  of  repair. 
At  the  hearing  of  the  summons  issued  upon  this  information,  the 
surveyor  of  the  township  denied  their  liability  to  repair  the  high- 
way, and  the  justices  thereupon  ordered  an  indictment  to  be  pre- 
ferred against  the  inhabitants  of  the  township;  an  indictment 
was  accordingly  preferred  before  the  grand  jury  at  York  at  the 
assizes  in  March,  1875.  A  true  bill  having  been  found,  the 
indictment  came  on  for  trial  before  Field,  J.,  at  York,  in  August, 
1875,  when,  the  evidence  being  insufficient  to  support  the  alle- 
gation that  the  highway  was  a  cart  and  carriage  way,  the  learned 
judge  so  directed  the  jury.  It  was,  however,  not  disputed  at  the 
trial  that  the  highway  was  a  public  bridleway  and  footpath,  and 
at  the  close  of  the  case  the  learned  judge,  under  the  provisions 
of  14  &  15  Vict.  c.  100,  amended  the  indictment  by  striking  out 
all  the  words  having  reference  to  a  cart  and  carriage  way,  and 
upon  the  indictment,  so  amended,  a  verdict  of  guilty  was  re- 
corded. 

Application  was  made  on  behalf  of  the  prosecution  to  the  judge 
for  an  order  under  the  above  sect.  95  of  5  &  6  Will.  4,  c.  50,  for 
payment  of  costs,  and  he,  considering  himself  bound  to  do  so 
under  the  Act,  made  the  order.  It  was  now  sought  to  remove 
this  order  by  certiora/ri  for  the  purpose  of  quashing  it. 

At  the  hearing  of  the  information  before  the  justices  there 
appeared  to  have  been  no  admission  then  made  on  the  part  of  the 
inhabitants  that  the  road  was  a  highway  of  the  limited  character 
afterwards  admitted  at  the  trial ;  but  their  solicitor  objected  to 
the  jurisdiction  of  the  justices  on  the  general  ground  that  the 
highway  was  not  a  common  highway  repairable  bj  the  township. 
It  seemed  also  that  the  information  being  for  non-repair  of  the 
road  as  a  cart  and  carriage  way,  no  special  attention  was  called  to 
the  liability,  whether  admitted  or  otherwise^  of  the  township  to 
repair  it  as  a  bridle  road. 

Maule,  Q*C.,  and  Wilberforce  showed  cause  against  the  rule  on 
behalf  of  the  prosecutor. — The  jurisdiction  given  to  justices  by 
the  Highway  Act,  1835,  in  such  a  matter  as  this  is  now  governed 
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by  25  &  26  Vict.  o.  61,  by  section  19  of  which  it  is  enacted  that        Rw. 
"  When  on  the  hearing  of  any  summons  respecting  the  repair  of       j^ 
any  highway  the  liability  to  repair  is  denied  by  the  waywarden        — '. 
on  behalf  of  his  parish,  or  by  any  party  charged  therewith,  the        1876. 
justices  shall  direct  an  indictment  to  be  preferred  at  the  next    j,^X^«_ 
assizes  or  at  the  next  quarter  sessions  for  the  county,  &c.,  wherein  ivbii-r^atr— 
such  highway  is  situate,  against  the  inhabitants  of  the  parish  or        Costs, 
the  party  charged  therewith  for  suffering  the  said  highway  to  be 
out  of  repair/^     It  has  been  held  under  this  section  that  the 
jurisdiction  of  the  justices  is  limited  to  admitted  highways ;  and 
that  justices  have  no  jurisdiction  to  order  an  indictment  to  be 
preferred  where  it  is  hona  fide  denied  by  the  parties  charged  that 
the  road  is  a  highway,  and  the  liability  to  repair  the  road  if  it  is 
a  highway  is  not  denied  :  {Reg.  v.  Farrer,  L.  Rep.  1  Q.  B.  558 ; 
Beg.  V.  Heanor,  6  Q.  B.  745.)     Here,  however,  the  liability  was 
denied  generally  and  therefore  the  justices  had  jurisdiction  to 
direct  the  indictment.     The  prosecution  succeeded  in  establishing 
a  highway,  and  the  judge  at  the  assizes  was  compelled  by  the 
statute  to*  make  the  order  for  costs  which  is  now  in  question. 
[Mellob,  J. — The  justices  did  not  direct  an  indictment  for  the 
repair   of   a    limited    highway,    which    was   the    only   highway 
established  by  the  verdict.]     There  is  nothing  in  the  words  of 
the  section  to  limit  the  order  for  costs  to  a  successful  indictment. 
The  amendment  was  made  in  the  indictment  upon  the  authority 
of  Beg.  V.  Sturge  (3  B.  &  B.  784.) 

With,  Q.O.  appeared  to  support  the  rule. 

CoGKBUEN,  C.tf. — We  do  not  think  it  will  be  necessary  in  this 
case  to  call  on  Mr.  Wills.  The  power  of  a  judge  to  order  the 
costs  of  a  prosecution  ordered  by  justices  under  sect.  95  of  the 
General  Highway  Act  must  depend  on  whether  the  justices  who 
made  the  order  had  jurisdiction  to  make  it.  Now,  it  seems  upon 
examination  of  the  statute,  that  they  only  have  jurisdiction  when 
the  highway  in  question  is  found  to  be  a  highway.  The  order 
here,  accordingly,  proceeded  on  the  assumption  that  this  road 
was  a  general  highway,  for  it  was  in  respect  of  the  non- repair  of 
such  a  highway  that  the  inhabitants  of  the  parish  indicted  were 
charged.  This  assumption  failed  to  be  proved  in  fact  at  the  trial. 
It  was  only  proved  that  this  was  a  special  or  limited  highway, 
and  the  prosecution  having  failed  in  this  respect,  the  jurisdiction  of 
the  justices  to  order  the  prosecution  failed,  and  consequently  the 
judge  had  no  power  to  make  this  order  for  costs. 

MiBLLOB,  J. — I  am  of  the  same  opinion.  I  think  that  the  order 
was  made  by  the  justices,  they  assuming  that  the  road  in  question 
was  a  highway ;  and  the  costs  which  a  judge  on  the  trial  of  the 
indictment  is  empowered  to  .give  are  limited  to  the  costs  of  such 
a  prosecution  as  that  which  the  justices  had  jurisdiction  to  order 
and  did  order.  There  is  here  no  question  as  to  the  amendment 
of  the  indictment  at  the  trial,  because  that  was  done  by  the 
consent  of  both  sides  in  order  that  it  might  accord  with  what  was 
actually  proved ;  but  as  the  highway  proved  was  not  that  ordered 
to  be  indicted  the  costs  of  the  prosecution  cannot  be  ordered. 
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Rm.  Fibld^  J. — I  am  of  the  same  opinion.    I  made  the  order  at  the 

T^        trial  reluctantly^  because  I  thougnt  I  was  compelled  by  the  terms 

— 1        of  the  statute  to  do  so.     But  now,  on  further  consideration,  and 

^^^       after  hearing  the  argument  of  the  case,  I  am  satisfied  that  my 

UighwQjt       Lord  and  my  brother  Mellor  are  right,  and  that  in  this  and  other 

Nfm-r^pomr^  cases  where  the  prosecution  fail  in  establishing  tha^  which  is  the 

OoitM,       foundation  of  the  jurisdiction  of  the  justices,  substantial  justice 

will  be  done  by  a  construction  of  the  section  adversely  to  their 

right  to  daim  an  order  for  costs.     The  costs  of  this  case  were 

really  those  incurred   by  the  prosecution  in  endeavouring  to 

establish  the  cart  way,  in  which  endeavour  they  entirely  failed. 

Rule  cbbsoluie. 

Solicitors  for  the  prosecution,  Lewroyd  and  Co.,  for  Banioft, 
Selby. 

Solicitors  for  the  defence,  Williamson,  Hill,  and  Co.,  for 
Englcmd  and  Son,  Howden. 


fflGH  COURT  OP  JUSTICE. 

Divisional  Court  of  Afpial. 

April  28  and  29. 

CoDD  (app.)  V.  Cabb  (resp.) 

Assault — Pea^e  officer — Execution  of  office — Warrant^^Trespass 

in  search  of  game-^Illegal  arrest. 


A  warrami  for  neglecting  to  appear  to  a  summons  for  trespass  in 
search  of  coneys,  under  1^2  Will.  ^,  c.  32,  s.  30,  was  issued 
against  the  appellant,  directed  to  all  the  peace  offi^cers  in  the 
county.  The  responderU,  a  peace  offi^cer  in  the  comity,  met  the 
appellant  and  said  he  apprehended  him  under  this  warrawt,  but 
the  warrant  was  not  in  his  possession  at  the  time.  The  appellant 
resisted,  and  having  severely  injured  the  respondent,  escaped, 
but  afterwards  surrendered  himself.  -The  justices  fined  him  10s. 
for  the  trespass,  and  sentenced  him  to  siz  months'  hard  laiou/r 
for  assaulting  the  respondent  in  the  execui/ion  of  his  office. 

Held,  upon  a  case  stated,  that  the  a/rrest  wider  the  circumstances 
would  not  have  been  in  the  execution  of  the  respondent's  office, 
a/nd  that  the  conviction  for  assault  must  be  quashed. 
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THIS  was  a  case  stated  by  three  instices  of  the  peaoe  in  and       Oodd 
for  the  County  of  Devon,  under  the  stat.  20  &  21  Vict.       ^^^ 

c.  43,  for  the  purpose  of  obtaining  the  opinion  of  the  court  on  a        

question  of  law  which  arose  before  them  as  hereinafter  stated.  1876. 

At  a  petty  sessions  holden  at  the  Guildhall,  in  Totnes,  in  and  .  "^^ 
for  the  division  of  Stanborough  and  Coleridge,  in  the  oouniy  of  Peoot  officer, 
Devon,  on  the  20th  of  December,  1875,  an  information,  preferred 
by  Alfred  Cabe  (hereinafter  called  the  respondent),  against  Wm. 
Codd  (hereinafter  called  the  appellant)  charging  for  that  he  (the 
said  appellant)  on  the  16th  of  October,  1875,  at  the  parish  of 
East  Portlemouth  in  the  said  County  of  Devon,  unlawfully  did 
assault  the  said  respondent,  he  being  then  one  of  the  constables 
for  the  said  countv  of  Devon  duly  appointed  and  in  the  due 
execution  of  his  omce  and  duly  as  such  constable,  was  heard  and 
determined  by  the  said  justices,  the  said  parties  respectively 
being  then  present ;  and  upon  such  hearing  the  appellant  was 
duly  convicted  before  them  of  the  said  offence,  and  the;^'  adjudged 
him  to  be  imprisoned  in  the  county  gaol  at  Exeter,  in  the  said 
county  of  Devon,  and  there  to  be  kept  to  hard  labour  for  the 
space  of  six  months.  And  the  appellant  being  dissatisfied  with 
such  determination  in  point  of  law,  applied  to  the  said  justices  in 
writing  to  state  and  sign  a  case  setting  forth  the  facts  and 
grounds  of  such  determination  for  the  opinion  of  this  court.  The 
said  justices,  in  compliance  with  the  said  application,  stated  and 
signed  the  following  case  :— 

^'On  the  2nd  of  April,  1874,  an  information  was  laid  before 
Bichard  Huxham  Watson,  Esq.,  one  of  Her  Majesty's  Justices  of 
the  Peace  for  the  county  of  Devon,  by  Wm.  Hddge,  of  the  parish 
of  Berry  Pomeroy,  in  the  said  county,  woodman,  against  the 
appellant ;  for  that  he  the  said  appellant  on  the  81st  of  March, 
1874,  at  the  said  parish  of  Berry  Pomeroy,  did  unlawfuUy 
commit  a  certain  trespass  by  being  in  the  day  time  of  the  same 
day  upon  a  certain  close  of  land  in  the  possession  and  occupation 
of  His  Orace  the  Duke  of  Somerset,  there  in  search  of  coneys, 
and  there  without  the  licence  or  consent  of  the  owner  of  the  hmd 
so  trespassed  upon,  or  of  any  person  having  the  right  of  killing 
the  game  upon  such  land,  or  of  any  other  person  having  any 
right  to  authorise  the  said  appellant  to  enter  or  be  upon  the  said 
land  for  the  purpose  aforesaid.^'  And  the  said  justice  thereupon 
issued  a  summons  under  his  hand  and  seal  requiring  the  appellant 
to  appear  on  Monday,  the  6th  of  April,  1874,  at  the  hour  of 
eleven  o'clock  in  the  forenoon,  at  the  Guildhall,  in  Totnes,  in  the 
said  county  of  Devon,  before  such  justices  of  the  peace  for  the 
said  county  as  might  then  be  there  to  answer  to  the  said  infor- 
mation, and  to  be  further  dealt  with  according  to  law. 

On  the  same  day  a  second  information  was  laid  before  the  said 
Bichard  Huxham  Watson,  Esq.,  by  the  said  Wm.  Hodge,  against 
the  appellant, ''  for  that  he  the  said  appellant  on  the  31st  of  March, 
1874,  at  the  said  parish  of  Berry  Pomeroy,  unlawfully  did  assault 
and  beat  the  said  Wm.  Hodge,   contrary,  &c./'  and  the 
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GoDD       justice  thereupon  issued  another  sammons  under  his  hand  and 
Cam.       ^^^^'  requiring  the  appellant  to  appear  at  the  same  time  and 

place  as  mentioned  above  to  answer  the  charge  of  assault.     The 

1876.  appellant  was  duly  served  with  the  summonses. 
i4*wttA—  ^  *^®  ^^^  ^^  April,  1874,  the  said  William  Hodge  appeared 
Peace  officer,  before  the  justices  at  the  Guildhall,  in  Totnes,  at  the  required 
time,  but  the  appellant  did  not  attend,  and  a  warrant  for  his 
apprehension  for  disobeying  the  aforesaid  summons  was  on  that 
day  issued  by  the  bench,  and  placed  in  the  hands  of  the  Devon 
county  constables.     The  said  warrant  was  as  foUows : — 

To  the  constabldB  of  the  parish  of  Stoke  Gabriel,  in  the  connty  of  DeTon,  and  to  all 
other  peaoe  officers  in  the  same  county. 

DeTon,  to  wit.  Whereas  William  Go^d,  late  of  the  said  parish  of  Stoke  Oabiiel, 
miner,  has  been  daly  summoned  to  appear  before  Her  Majesty's  justices  of  the  peaoe 
in  and  for  the  said  county  assembled  at  the  Guildhall  in  Totnes,  in  the  said  county,  on 
this  6th  April,  1874,  at  eleven  o'clock  in  the  forenoon,  to  answer  an  information  laid 
against  him,  for  that  he,  the  said  Wm.  Gudd,  with  one  John  Marshall,  on  the  31st  of 
March  last,  at  the  parish  of  Berry  Pomeroy,  in  the  said  county,  did  unlawfully  commit 
a  certain  trespass  by  being  in  the  daytime  on  certain  lands  there  situate  in  search  of 
coneys,  without  having  first  obtained  proper  authority.  And  whereas  the  said  Wm. 
Codd  hath  neglected  to  be  or  appear  at  the  time  and  place  so  appointed  by  the  said 
summons,  although  it  hath  now  been  proved  upon  oath  to  me,  the  undersigned,  that 
the  said  summons  hath  been  duly  served  upon  the  said  Wm.  Godd. 

These  are  therefore  to  command  you,  in  Her  Majesty's  name,  forthwith  to  appre- 
hend the  said  Wm.  Godd,  and  to  bring  him  before  me  or  some  other  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county,  to  answer  unto  the  said  information, 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  and  seal  this  6th  day  of  April,  1874,  at  Totnes,  in  the  said 
county. 

J.  FlKOHBB  TbIBT.     (L.S.) 

The  appellant  was  a  miner,  and  then  resided  in  the  parish  of 
Stoke  Grabriel,  which  adjoins  the  parish  of  Berry  Pomeroy,  where 
the  alleged  offences  were  committed. 

In  accordance  with  the  usual  regulation  when  a  warrant  is 
issued  by  a  magistrate  for  the  apprehension  of  a  person,  the  con- 
stables throughout  the  county  were  informed  through  the  chief 
constable  for  the  county  of  Devon  that  a  warrant  was  in  existence 
for  the  apprehension  of  the  appellant. 

It  was  proved  on  oath  before  the  said  justices  at  the  hearing 
that  the  appellant  was  not  met  with  by  the  police  until  the  16th 
of  October,  1 875,  when  the  respondent  in  uniform  met  him  in 
the  parish  of  East  Portlemouth,  in  the  said  county  of  Devon,  and 
said  to  him,  "Is  your  name  Wm.  Codd?^'  The  appellant 
answered,  "  Yes.'*  The  respondent  then  said,  "  I  apprehend  you 
under  a  warrant  for  not  appearing  at  a  Totnes  Petty  Sessions  to 
answer  a  summons,  and  you  must  go  with  me.^^  The  appellant 
said  in  reply,  "  Not  to  day.*' 

There  was  no  evidence  that  the  appellant  made  any  demand 
whatsoever  to  see  the  warrant,  but  the  warrant  at  that  time  was 
not  in  the  personal  possession  of  the  respondent. 

Upon  the  respondent  attempting  to  apprehend  the  appellant, 
he  was  thrown  down  and  rendered  insensible  for  half  an  hour, 
and  during  that  time  the  appellant  made  his  escape. 

On  the  13th  of  December,  1875,  the  Appellant  surrendered 
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himself,  and  on  the  following  day  he  was  remanded,  and  was       Codd 
ordered  to  be  brought  before  the  county  magistrates  sitting  at  the       q^j^ 

Totnes  Guildhall  on  the  25th  of  the  same  month,  which  was        

done.  1876. 

At  the  hearing  of  the  three  cases  on  the  20th  of  December,    Astmi^ 
1875,  at  Totnes,  the  appellant  pleaded  guilty  to  the  coney  tres-  Peace  officer. 
pass,  and  the  said  justices  convicted  him,  and  adjudged  him  to 
pay  the  sum  of  IO5.  by  way  of  penalty  and  costs.     The  appellant 
paid  the  amounts. 

The  said  justices  dismissed  the  second  charge  against  the 
appellant  of  assaulting  and  beating  the  said  William  Hodge  on 
the  said  31st  of  March,  1874 ;  and  for  the  third  charge  made  by 
the  respondent  against  the  appellant  for  assaulting  him  whilst  in 
the  execution  of  his  office  and  duty  as  constable,  they  convicted 
him  and  adjudged  him  to  be  imprisoned  in  the  Devon  County 
Graol,  and  there  to  be  kept  with  hard  labour  for  six  months. 

After  the  respondent  in  the  third  charge  and  his  witnesses  had 
been  examined,  the  attorney  for  the  defendant  took  the  following 
objection : 

That  the  attempted  arrest  was  illegal,  because  the  warrant  of 
the  6th  day  of  April,  1874,  was  not  in  the  possession  of  the 
respondent  when  he  attempted  to  arrest  the  appellant,  and  there- 
fore he  was  not  in  the  execution  of  his  duty  as  constable  at  the 
time  he  so  attempted  to  arrest  him. 

There  was  no  denial  of  the  assault  being  made  by  the  appellant 
on  the  respondent,  and  the  said  justices  were  satisfied  that  a  very 
serious  assault  had  been  committed,  and  they  convicted  and 
sentenced  him  as  before  mentioned. 

The  appellant^s  attorney  applied  for  a  case  under  20  &  21  Vict, 
c.  43,  on  the  point  of  law  raised,  and  the  justices  agreed  to  grant 
the  same,  and  submit  for  the  opinion  of  this  court  the  question, 
whether  the  warrant  of  the  6th  of  April,  1874,  having  been  issued 
by  a  justice  of  the  peace  for  the  county  of  Devon  for  the  appre- 
hension of  the  appellant  for  disobeying  a  summons,  and  being  in 
the  hands  of  the  Devon  county  constabulary,  the  respondent,  as 
one  of  the  officers  of  the  same  force,  then  on  duty  in  uniform, 
but  not  having  the  warrant  in  his  own  personal  possession  at  the 
time  of  the  attempted  arrest,  was  legally  justified  in  attempting 
to  arrest  the  appellant. 

m 

April  28.-/8^.  Auhyn  for  the  appellant. — Oalliard  v.  Laxton 
(3L  L.  J.  123,  M.  C.)  is  a  case  exactly  in  point,  and  the  con- 
sidered judgment  of  Wightman,  J.  is  a  clear  authority  that  this 
conviction  was  wrong.  He  said  at  p.  127,  "We  have  already 
expressed  our  opinion  that,  if  requested,  the  officers  were  bound 
to  produce  the  warrant ;  and,  if  so,  the  keeping  in  custody  after 
such  request  and  non-compliance  would  not  be  legal ;  and  it  could 
hardly  be  contended  that  the  arrest  itself  could  be  legal  though 
the  detention,  under  the  circumstances  above  supposed,  would  be 
illegal ;  and  in  this  view   of  the  case  it  appears  to  us  that  the 
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Com>       officers  were  bound  to  have  the  warrant  ready  to  be  prodaoed,  if 
Oaa<.       i^^i^ed^  and  that  if  they  had  it  not,  the  arrest  would  not  be 

legal.     If  an  action  had  been  brought  against  the  officers  for 

1876.       making  the  arrest,  and  they  had  pleaded  a  plea  of  justification 

AuauU-^     under  the  warrant,  they  must,  according  to  all  the  precedents, 

PeacB  officer,  have  pleaded  that  it  was  delivered  to  them  to  be  executed ;  and 

though  it  is  not  stated  in  the  precedents  that  they  had  actual 

possession  at  the  time  of  the  arrest,  it  is  to  be  presumed  from  the 

allegation  of  delivery  to  them  that  they  continued  to  hold  it/' 

McKellar,  contra,  in  support  of  the  conviction. — OaUia/rd  v. 
Laxton  was  an  arrest  under  a  warrant  for  disobedience  to  a 
bastardy  order,  which  is  merely  a  civil  process.  The  report  of 
the  case,  (2  B.  &  S.  363),  expressly  limits  the  decision  to  a 
warrant  of  that  nature ;  the  argument  for  the  appellant  and  the 
remarks  upon  it  were  chiefly  addressed  to  warrants  or  writs 
between  individual  subjects ;  and  the  judgment  itself  distin- 
guishes the  fcMsts  of  the  case  from  an  arrest  upon  a  warrant  for 
felony.  Wightman,  J.  says,  at  p.  372,  "As  they  were  obviously 
police  constables  we  think  that  they  were  not  bound  in  the  first 
instance  to  produce  the  warrant  at  the  time  they  made  the  arrest, 
but  that  as  this  was  not  a  charge  of  felony,  but  rather  in  the 
nature  of  a  civil  than  of  a  criminal  proceeding,  the  warrant 
ought  to  have  been  produced,  if  required,  and  that  an  arrest 
without  such  production  would  not  be  legal.''  The  charge  against 
the  appellant  here  was  made  under  1  &  2  Will.  4,  c.  32,  s.  30,  by 
which  it  is  enacted,  "  That  if  any  person  whatsoever  shall  commit 
any  trespass  by  entering  or  being,  in  the  day  time,  upon  any  land 
in  search  of  or  pursuit  of  game,  or  woodcocks,  snipes,  quails, 
land  rails,  or  coneys,  such  person  shall,  on  conviction  thereof 
before  a  justice  of  the  peace,  forfeit  and  pay  such  sum  of  money, 
not  exceeding  two  pounds,  as  to  the  justices  shall  seem  meet, 
together  with  the  costs  of  the  conviction."  This  is  not  the  less  a 
criminal  charge  because  the  penalty  is  only  a  fine ;  it  has  been 
held  that  offences  under  this  Act  are  criminal  offences,  and  that 
the  penalties  are  not  in  the  nature  of  civil  claims :  {Oattell  v.  Ireson, 
1  E.  &  B.  19).  Moreover,  in  the  case  of  Oalliard  v.  Laxton,  no 
counsel  appeared  for  the  respondent,  and  it  is  difficult  to  under- 
stand how  the  authorities  there  cited  justify  the  conclusion  of  the 
court.  Mackalley's  case  (Coke's  Beps.  vol.  5,  part  9,  p.  65,  b) 
was  a  charge  of  murder  for  killing  an  officer  about  to  arrest  a 
debtor  on  civil  process :  "  It  was  answered  and  resolved  (at  p. 
69,  a)  that  it  is  true  that  it  is  held  in  the  Oawntess  of  Bwtlamd^s 
case,  that  the  sheriff,  &c.,  or  sergeant,  ought,  upon  the  arrest,  to 
show  at  whose  suit,  &c.,  but  that  is  to  be  intended  when  the  party 
arrested  submits  himself  to  the  arrest,  and  not  when  the  party 
(as  in  this  case  Murray  did)  makes  resistance  and  interrupts  him, 
and  before  he  could  speak  all  his  words,  he  was  by  them  mortally 
wounded  and  murdered,  in  which  case  the  prisoners  shall  not 
take  advantage  of  their  own  wrong."  According  to  East's  Pleas 
of  the  Crown  (vol.  1,  p.  319,  §  84),  even  in  oases  of  arrest  upon 
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prooeflB^  notification  of  the  officer's  business  is  all  that  is  necessary       Ocvd 
to  make  the  arrest  legal.     He  says^  "  If  he  be  a  known  sworn        ^^ 

officer^  the  law  in  the  instances  above-mentioned  will  imply  notice ;        

if  he  be  a  special  bailiff  named  in  the  process^  he  mast  declare  his  1876. 
business  and  authority,  as  by  using  words  of  arrest  or  the  like ;  Auoi^— 
and  if  such  declaration  be  true  and  the  process  legal,  and  after-  peaoe  officer. 
wards  he  be  killed,  it  is  murder ;  for  after  that  declaration  the 
party  killing  acted  at  his  penl.  But  if  the  officer  declare  his 
business,  it  is  not  necessary  he  should  produce  the  warrant  itself 
where  it  is  not  demanded/'  And  previously  he  says,  at  p.  302, 
§  70,  ^' Aa  to  arrests  in  cases  of  misdemeanor,  and  breach  of  the 
peace  *^  *  ,  *  "  But  as  in  case  of  felony,  so  here,  if  the  officer 
meet  with  resistance  and  kill  the  offender  m  the  struggle,  he  will 
be  justified  ;  and  if  he  be  killed  it  will  be  murder/'  Assuming, 
however,  that  OalUard  v.  Laaton  is  decisive  of  the  law  concerning 
arrests  upon  civil  process,  the  question  here  is  whether  this 
warrant  is  not  rather  analogous  to  one  issued  upon  a  charge  of 
felony,  the  production  oi  which  is  admittedly  unnecessary. 
[DxKMAN,  J. — In  Reg*  v.  Ohapmcm  (12  Cox  G.  C.  4)  Hannen,  J. 
acted  upon  OilUard  v.  Laaton  in  the  case  of  a  misdemeanor.] 
Attention  does  not  seem  there  to  have  been  called  to  the  limited 
application  of  that  decision. 

Our,  adv,  vuU. 

April  29. — ^Bbamwbll,  B. — ^We  are  all  of  opinion  that  this 
conviction  must  be  quashed.  There  is  an  authority  which  to  my 
mind  is  exactly  in  point.  Here  the  warrant  was  issued  against 
the  appellant  in  consequence  of  his  non-appearance  to  a  summons 
requiring  him  to  answer  a  charge  of  trespassing  in  pursuit  of 
coneys,  which  is  subject  to  a  penalty  upon  summary  conviction. 
In  U-alliard  v.  Laxton  the  warrant  was  for  non-obedience  to  a 
bastardy  order  requiring  the  person  against  whom  the  order  and 
warrant  were  issued  to  pay  a  certain  sum  per  week  to  the  mother 
of  his  child.  This  is  the  only  difference  between  the  two  cases, 
and  to  my  mind  it  constitutes  no  difference  in  principle.  A  dis* 
tinction  is  drawn  in  that  case  between  felonies  and  orders  of  the 
kind  there  considered.  An  arrest  for  felony  may  be  made  with- 
out a  warrant  at  all ;  it  is  not,  therefore,  necessary  for  an  officer 
making  an  arrest  upon  a  warrant  for  felony  to  be  able  to  produce 
the  warrant.  The  judgment  in  Qallia/rd  v,  Laodan  treats  felonies, 
however,  as  the  only  exception,  and  includes  warrants  issued  for 
all  other  purposes  in  the  rale  upon  which  that  case  is  decided.  I 
not  only  think  that  case  is  in  point,  but  I  should  have  entertained 
the  same  opinion  if  there  had  been  no  authority  on  the  subject. 
I  have  always  had  it  in  my  mind,  as  an  elementary  idea,  that  a 
man  who  is  arrested  upon  the  authority  of  a  warrant  alone  must 
have  a  right  to  see  the  warrant  before  he  is  compelled  to  submit, 
although  I  could  not  perhaps  have  given  any  reason  for  thinking 
so.  It  would  be  impossible  for  a  man  to  exercise  that  right  if 
the  police  officer  making  the  arrest  had  not  the  warrant  in  his 
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Ck>DD       possesBion  at  the  time ;  and  it  is  immaterial^  therefore^  whether 
^^'  a  sight  of  the  warrant  is   demanded  or  not.    In  my^  opinion 


aathority  and  reason  agree  in  the  appellant's  favour.     Be  had  a 
1876.       right  under  the  circumstances  to  resist  his  arrest,  and  there  is 
.      7__     no  finding  that  he  used  excessive  force  in  so  doing.     Our  judg- 
Peace  officer,   nient  is^  therefore,  for  the  appellant. 

Mbllob,  J. — I  am  entirely  of  the  same  opinion.  I  was  party 
to  the  judgment  in  Gilliard  v.  Laxton,  and  I  think  I  can  say  it 
was  our  intention  only  to  except  felonies  from  the  principle  upon 
which  we  acted  in  that  case.  I  have  always  considered  that 
an  officer  cannot  arrest  without  having  with  him  a  warrant  to 
show,  unless  the  offence  be  one  for  which  no  warrant  is  required. 
This,  therefore,  was  not  a  legal  arrest,  and  the  appellant  was 
justified  in  resisting. 

Denhan,  J. — I  am  of  the  same  opinion.  The  conviction  here 
was  for  assaulting  a  constable  in  the  due  execution  of  his  office. 
The  charge  could  be  supported  only  if  the  officer  were  acting 
within  his  authority.  In  Oilliard  v.  Laxton  it  was  held  that  an 
officer  had  no  authority  to  arrest  a  man  upon  a  warrant  without 
having  the  document  at  the  time  in  his  possession,  when  that 
warrant  was  issued  to  compel  obedience  to  a  bastardy  order. 
We  thought  it  desirable  to  take  time  to  examine  the  authorities, 
and  to  consider  further  whether  that  decision  applied  only  to 
civil  process.  The  appellant  in  this  case  was  charged  with  an 
offence  more  of  a  criminal  than  of  a  civil  nature,  but  I  see  no 
distinction  in  the  authority  of  an  officer  to  arrest  upon  a  warrant, 
so  long  as  the  offence  charged  is  not  a  felony.  In  felony  no 
warrant  is  required  at  all,  and  its  production,  if  it  exists,  is  un- 
necessary; but  in  misdemeanor  and  in  every  other  case,  if  a 
warrant  be  issued,  it  is  the  only  authority  for  the  arrest,  and  it 
must  be  within  the  power  of  the  officer  executing  it  to  produce 
it  at  the  time.  The  case  of  Oilliard  v.  Laxton  was  acted  upon 
by  Mr.  Justice  Hannan  in  Reg,  v.  Chapman,  a  charge  of  murder 
tried  on  the  Home  Circuit,  where  the  warrant  had  been 
issued  upon  a  misdemeanor.  It  does  not  appear  that  the  dis- 
tinction contended  for  in  the  present  case  was  taken  before  that 
learned  judge,  but  as  far  as  it  goes  that  decision  is  exactly  in 
point,  and  is  one  of  considerable  weight.  It  is  most  desirable 
for  all  police  officers  to  know  that  in  executing  a  warrant  without 
being  able  to  produce  it  at  the  time,  they  act  at  their  own  peril, 
and  are  not  making  a  legal  arrest. 

Judgment  for  appellant. 

Upon  application  for  the  respondent  the  court  made  no  order 
as  to  costs. 

Further  application  on  the  respondent's  behalf  was  made  for 
leave  to  appeal. 

Bramwell,  B. — We  have  each  of  us  since  yesterday  consulted 
the  judges  of  our  own  division  on  this  subject,  and  besides  being 
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unanimons  oarselvea  we  find  none  of  onr  brethren  differ  from  as.  Codd 

We,  therefore,  refhse  leave  to  appeal.  ^"^ 

Solicitors  for  appellant,  K  W.  and  B,  0.  Mote,  for  Oa/rter  and  .' 

Son,'  Torquay.  1876. 

Solicitors  for  respondent,  Pa/rkera,  for  Hooper  and  Michehnore,  aZ^^ 

Totnes.  p^ce  Officer. 


SOMEBSET  SPBINO  ASSIZES. 
Thursday,  March  30,  1876. 

(Before  Mr.  Justice  Denman.) 

Bbo.  v.  Boba  Bue.  {a) 

Oonfeasion—Indttcement — Second  confession    without    inducement 
to  a  third  pcurty-^Oonnexion  of  the  two  confessions. 

To  render  a  confession  admdssible,  it  is  not  so  much  material  to 
prove  to  whom  or  when  it  is  made,  as  it  is  to  ascertain  the  mind 
of  the  party  making  it,  cmd  to  see  whether  or  not  it  is  probable 
that  it  was  made  voluntarily. 

The  prisoner,  a  servant  girl,  was  questioned  by  the  mother  of  a 
child  who  had  been  found  dead  in  a  ditch ;  and  she  was  ashed 
whetlier  she  had  cmything  to  do  with  its  disappearance;  upon 
which  she  cried,  a/na  said,  ^'  If  you  won't  send  for  the  police  I 
will  tell  the  truth,''  whereupon  her  mistress  replied,  "  I  vriU  not 
hurt  you  if  you  tell  the  truth  ;  you  will  be  much  happier  if  you 
tell  the  truth  ;  "  and  she  promised  not  to  send  for  the  police  ; 
whereupon  the  prisoner  made  a  confession  wJdch  upon  the  trial 
was  rejected  a>s  being  made  under  a/n  inducement.  It  further 
appeared  that,  shortly  after  this  confession,  the  mistress  sent  for 
a  neighbour  a/nd  informed  him  of  the  confession,  whereupon  he 
had  an  interview  alone  with  the  prisoner,  and  asked  her  questions 
upon  the  subject,  but  he  held  out  no  inducement,  amd  she  then 
made  a  similar  confession. 

Held,  that  the  second  confession  was  so  connected  under  the 
circu/msta/nces  with  the  first  that  it  was  inadmiissible. 

(a)  Reported  by  T.  W.  Saumdbbs,  Esq.,  Barrkter-at-Law. 
VOL.  zni.  P 
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Rm>        'T^HE  prisoner  was  indicted  for  the  wilinl  morder  of  John 

"-  ■!>     Barnard,  a  child  a  year  and  nine  montha  old. 

"^    ""^        Hooper  and  NevUle  appeared  for  the  proaecution. 
leTO.  8t.  Aubyn  (at  the  reqneat  of  the  judge)  watched  the  case  for 

„  7r~        the  prisoner. 

ct^^Si-  I*  appesOTid  that  the  child,  on  the  day  of  its  death,  had  heen 
IntluctBititi.  last  Been  alive  in  the  arms  of  the  prisoner,  who  was  a  servant 
in  the  family  of  ita  parents,  and  it  was  afterwards  discovered 
dead  in  a  ditch  of  water,  where  it  had  died  from  saffbcation. 
No  charge  at  that  time  was  made  against  the  prisoner,  but,  about 
two  months  after,  a  fire  having  broken  oat  in  the  farmyard  of  the 
Bamards,  suspicion  rested  upon  the  prisoner  with  reference  to  it 
and  she  was  questioned  upon  the  subject  by  Mrs.  Barnard  (the 
mother  of  the  child),  and  after  some  conversation  as  to  the  fire, 
she  said  to  the  prisoner,  "  Had  you  anything  to  do  with  my  child 
disappearing  from  the  doorstep  ? "  Upon  this  the  prisoner 
cried,  and  said,  "  If  yon  won't  send  for  the  police  I  will  tell 
the  trnth."  To  this  Mrs.  Barnard  replied,  "1  will  not  hurt  yon 
if  yon  tell  the  truth  j  you  will  be  much  happier  if  you  tell  the 
truth,"  and  she  promised  not  to  send  for  the  police.  Upon  this, 
it  was  proposed  to  give  evidence  of  a  confession  then  made, 
which,  however,  the  learned  Judge  refused  to  allow,  as  being 
inadmissible  on  the  ground  of  the  inducement.  Evidence  was 
then  given  that  a  neighbour  (a  Mr.  Sweet)  had  been  shortly 
afterwards  sent  for  by  Mrs.  Barnard,  to  whom  she  stated  the 
lact  of  the  confession,  whereapon,  being  in  the  room  alone  with 
the  prisoner,  he  put  certain  questions  to  her  which  resulted  in 
her  also  (as  it  was  alleged)  confessing  to  him. 

Hooper  proposed  to  give  in  evidence  this  allied  confession, 
and  did  so  npon  the  ground  that  it  was  a  voluntary  confession 
made  to  another  person  without  any  inducement. 

8t.  Aubyn  contended  that  this  second  alleged  confession  was 
the  ofTspring  of  the  inducement  held  oat  shortly  before  by 
Mrs.  Barnard,  and  that  the  two  were  under  the  circamstances 
so  connected  as  to  be  each  inadmissible. 

DstntAH,  J. — There  are  cases  which  hold  that  a  confession 
once  r^eoted  on  the  ground  that  it  was  made  under  an  induce- 
ment does  not  become  admissible  merely  irom  the  foot  that  it 
was  E^ain  made  to  some  other  person  who  has  not  held  out 
ail  inducement,  the  inducement  being  deemed  to  be  a  continuing 
ono.  Bat  I  am  not  at  this  moment  aware  of  any  case  in  whic£ 
it  bas  been  held  that,  where  the  person  who  held  out  the  indnoe- 
mont  is  absent,  then  a  confessiou  made  to  a  third  party  is  not 
admissible,  no  fresh  inducement  having  been  held  out.  The 
general  principle  is  clear,  that  if  it  is  made  out  to  the  satisfaction 
of  the  judge  that  the  statement  was  not  made  voluntarily,  it  is 
not  Hdmissible.  It  is  not  merely  a  question  as  to  whom  the 
confession  is  made  or  when  it  is  made;  but  it  is  a  matter 
in  which  yon  have  to  get  at  tiio  mind  of  the  prisoner,  and 
see  whether  or  not  it  ia  probable  that  the  confession  was  made 
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volantarily^  in  the  proper  sense  of  the  word.*   The  objection  to  it        R«». 
here  is,  tliat  it  womd  not  have  been  made  but  for  the  previous    j^f^'^^j^ 

involuntary  statement,  and  it  is  made  in  answer  to  questions  put       

by  the  person  to  whom   it  was  made,  which  questions  were        i^- 
induced  by  the  information  obtained  from  the  person  to  whom    j^Ji^ce— 
shortly  before  a  confession  had  been  made  under  an  inducement.   Confessum— 
[His  Lordship  here  retired  to  consult  with  the  Lord  Chief  Baron  Inducement. 
upon  the  subject.     Upon  his  return  he  said :]  Having  considered 
the  point  with  the  Lord  Chief  Baron,  we  are  botn  agreed  in 
thintdng  that  the  confession  to  Sweet  must  be  rejected,  upon  the 
ground  that  it  was  so  connected  under  the  circumstaoioes  with 
the  inducement  held  out  by  Mrs.  Barnard  as  to  be  inadmissible 
in  law. 

The  prisoner  was  convioted  of  manslaughter ^  and 
ordered  to  he  k&pt  in  penal  servitude  for  Kfe. 


HIGH  COURT  OP  JUSTICE. 

DIVISIONAL   COUBT  FOB  APPEALS  FROM  INFEBIOB  COUBTB. 

Thursday^  Api^l  27. 
Bows  V,  London  Pianofobte  Company  (Limited)  . 

Fctlse  vmprisomnent — Evidence  of  ratification-'^Oharge  of  felony 
after  restoration  of  property — Authority  of  managing  director, 

Plamtiff,  a  workman  employed  in  defendants*  factory y  was  dis^ 
charged  with  others  in  consequence  of  slackness  of  work  He 
carried  a/way,  with  his  own  tools,  one  belonging  to  the  de- 
fendants, which,  when  he  found  inquiry  was  made  for  it,  he 
returned  to  the  foreman  of  the  factory.  When  he  afterwards 
called  about  it  at  the  factory,  a  detective  was  present,  who  ashed 
theforema/n  if  he  gave  plaintiff  in  charge  for  stealing  the  tool,  to 
which  the  foreman  replied  he  must  see  the  defendants^  managing 
director  first.  The  plaintiff  and  the  detective  went  together  to 
the  police  station,  a/nd  the  foreman  afterwards  appeared,  charged 
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the  plaintiffs  cmd  signed  the  charge  sheet.  The  next  morning, 
the  plaintiff  having  been  locked  up  all  night,  the  defendanUs* 
managing  director  gave  evidence  against  the  plaintiff,  bid  the 
charge  was  dismissed.  Upon  that,  the  ma/naging  director  tnade 
a  remark  impugning  the  magistrate's  decision^  for  which  he  was 
called  to  order.  The  plaintiff  brotight  this  action  in  a  county 
court  for  false  imprisonment;  at  the  end  of  the  plaintiff's  case 
the  judge  refused  to  nonsuit;  and  the  jury  found  a  verdict  of  bOl. 
for  the  plamtiff: 

Held,  upon  motion,  that  these  facts  afforded  no  evidence  that  the 
managing  director  ratified  the  foreman's  action  in  the  matter ; 
and  that  a  nonsuit  must  be  entered  ; 

Held  also  {per  Bra/m/voell,  B.)  that,  under  the  circumstances,  the 
managing  director  had  no  power  to  render  the  defendants 
liable  in  this  action. 

APPEAL  from  the  jadgment  of  Gboroe  Lake  BuBsell^  Esq., 
Judge  of  the  Bloomsbury  Couniy  Uourt,  apon  the  verdict 
of  a  jury  in  favour  of  the  plaintiff  for  50Z.  in  an  action  of  false 
imprisonment. 

A  rule  nisi  on  defendants'  behalf  had  been  obtained  at 
Chambers  under  section  6  of  the  County  Court  Act  1875  (38  & 
89  Yiot.  c.  50)^  calling  upon  the  plaintiff  to  show  cause  why  a 
nonsuit  should  not  be  entered,  or  a  new  trial  had^  upon  the 
grounds:  Firsts  that  the  act  of  the  defendants'  servant^  in 
arresting  the  plaintiff^  was  not  an  act  done  in  the  course  of  his 
employment  as  the  defendants'  foreman,  nor  within  the  scope  of 
his  employment,  nor  was  it  done  by  their  authority ;  secondly^ 
that  the  original  act  of  the  said  servant  in  giving  tiie  plaintiff 
into  custody  and  charging  him,  not  being  done  in  behalf  of 
or  for  the  benefit  of  the  defendants,  or  for  the  purpose  of 
protecting  their  property,  by  preventing  a  felony  or  of  recovering 
it  back,  but  for  the  purpose  of  punishing  the  supposed  offender 
for  that  which  had  already  been  done,  there  could  be  no  rati- 
fication by  the  defendants ;  thirdly,  that  there  was  no  evidence  of 
ratification  to  go  to  the  jury;  and  fourthly,  that  the  judge  ought  not 
to  have  left  to  the  jury  the  question  whether  the  act  of  the  said 
servant,  in  giving  the  plamtiff  in  charge,  was  done  for  the 
benefit  of  the  defendants,  there  being  no  evidence  to  support 
the  affirmative  of  it. 

The  following  is  a  copy  of  the  judge's  notes : 

This  is  an  action  which  was  brought  by  the  plaintiff,  who  was 
a  journeyman  workman  in  the  employ  of  the  defendants,  the 
London  Pianoforte  Company  (Limited)  against  the  company,  for 
false  imprisonment.  It  was  commenced  in  the  Court  of  Common 
Pleas  on  the  80th  of  October  last  (1875),  and  was  remitted  to 
this  the  Bloomsbury  County  Court  by  order  dated  the  16th 
of  December  last,  under  the  30  &  31  Vict.  c.  142,  s.  10.  It  was 
tried  with  a  jury,  on  the  23rd  and  25th  of  February  last  (1876). 

The  following  is  a  short  outline  of  facts : 
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Mr.  George  Wood^  of  201^  Begent-stareet^  was  the  managing       Rowi 
director  of  the  company.     One  Courtice  was  a  foreman  over  the      j^*'- 
company's  establishment  at  the  factory.  On  the  27th  of  September   ^ias^^ 
last,  in  consequence  of  slackness  of  business,  the  plaintiff  and     Oompant 
several  other  workmen  had  a  week's  notice  given  to  them  to    (J^o^^)- 
leave  on  the  following  2nd  of  October,  which  was  a  Saturday.        J^^ 

On  that  day  he  left  and  took  away  with  him  a  screw  tap,  the        

property  of  the  company,  and  a  pair  of  bellows.  On  the  following  ,  ^^*^ 
Thursday,  the  7th  of  October,  at  dinner  time,  he,  under  the  ^"9'''*''""''^ 
circums1»uices  disclosed  in  the  evidence,  took  the  screw  tap  and 
bellows  back  to  the  factory,  with  a  letter  written  on  that  day, 
but  dated  the  6th  of  October,  and  which  is  in  evidence.  Oourtioe 
was  out,  and  the  plaintiff  left  in  the  office  for  him  the  tap  and 
bellows  with  the  letter.  He  called  again  at  tea  time,  about 
4  p.m.,  when  he  saw  and  had  a  conversation  with  Courtice,  and 
in  consequence  of  what  passed  he  then  went  to  get  his  tea,  and 
shortly  returned  to  the  factory,  where  he  again  saw  Courtice, 
and  found  with  him  a  man  whom  he  did  not  know,  but  who 
proved  to  be  a  detective.  The  detective  asked  Courtice  if  he 
gave  the  plaintiff  in  charge,  to  which  Courtice  replied  he  must 
go  to  Regent-street  and  see  Wood  first,  on  which  the  detective 
said  that  he  and  the  plaintiff  would  go  on  to  the  police  station, 
and  they  did. 

After  some  waiting  at  the  police  station,  the  plaintiff  was  put 
into  the  dock,  and  Courtice,  who  had  then  arrived,  charged  him 
with  having  stolen  the  screw  tap.  The  charge  sheet  is  in 
evidence,  and  the  plaintiff  was  then  locked  up  on  tiia,t  charge. 

On  the  next  morning  he  was  taken  before  Mr.  Mansfield  at  the 
Marylebone  Police  Court,  and  Mr.  George  Wood  appeared,  and 
saying  that  he  was  the  managing  director  of  the  company,  stated 
that  he  charged  the  plaintiff  with  having  taken  away  the  screw 
tap,  and  gave  evidence  against  him.  The  magistrate  dismissed 
the  charge. 

The  notes  taken  at  the  police  court  of  Mr.  George  Wood's 
examination  and  cross-examination  are  in  evidence,  ana  the  notes 
also  of  that  examination  and  cross-examination  taken  by  Mr. 
Pain  (the  prisoner's  advocate)  and  his  clerk. 

At  the  close  of  the  evidence  of  the  plaintiff  before  me,  before 
the  defendants'  counsel  addressed  the  jury,  he  asked  for  a  non- 
suit, and  raised  the  following  questions  of  law :  First,  the  act  of 
Courtice  in  arresting  the  plaintiff  was  not  an  act  done  in  the 
course  of  his  employment  as  the  defendant's  foreman  or  within 
the  scope  of  his  employment,  or  by  their  authority ;  secondly, 
the  original  act  of  Cfourtice  in  giving  the  plaintiff  into  custody 
and  charging  him,  not  being  done  on  behalf  of,  or  for  the  benefit 
of  the  defendants,  for  the  purpose  of  protecting  their  property  by 
preventing  a  felony,,  or  of  recovering  it  back,  but  for  the  purpose 
of  punishing  the  supposed  offender  for  that  which  had  already 
been  done,  there  could  be  no  ratification  by  the  defendants; 
thirdly,  there  was  no  evidence  of  ratification  to  go  to  the  jury. 
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Rows  I  refiiaed  a  nonsuit.     And  as  to  the  first  point,  I  decided  that 

LoKDOH      ^^^  ^"^^  °^  Oonrlac©  on  the  7th  of  October  ooold  not  and  did  not 

Punofobh   of  liis  *^^  anthorit;  alone  bind  the  company ;  that  they  were  not 

OoHFAKT     acts  done  within  tiie  scope  of  hia  employment,  bnt  there  was 

(LiHiTKi>;.    gome  evidence  to  to  to  the  jury,  that  his  giving  the  plaintiff  in 

mjii.        charge  at  the  poUce  station  was  done  by  the  authority  of  Mr. 

George  Wood,  who,  as  managing  director  of  the  company,  I  hedd 

/  ^i^naii  ^^^  authority  so  to  do.  As  to  the  second  and  third,  I  decided 
'  there  might  be  ratification  to  bind  the  company,  and  that  there 
was  evidence  to  to  to  the  jnry  of  snch  ratificsnon ;  and  I  said 
that,  ind^endently  of  ratification,  there  was  evidence  of  a  direct 
charge  of  the  plamtiET  at  the  police  ooart  by  Mr.  G-eorge  Wood 
as  mana^ng  mrector  who,  as  snch,  had  aathority  so  to  charge 
him  on  the  part  of  the  company.  No  evidence  was  given  on  the 
part  of  the  defendants,  and  after  the  connael  for  the  defendants 
and  the  plaintiff  had  respectively  addressed  the  jnry,  I  pnt  to  the 
jnry  the  following  qneationa :  Krst,  was  the  screw  tap  stolen  at 
all  ?  secondly,  had  Courtioe  anthority  from  Wood  to  give  the 
plaintiff  in  charge  ?  thirdly,  did  Wood  at  the  police  court  rati^ 
what  Oonrtice  had  done  ?  fourthly,  if  he  did,  did  he  ratify  it  witii 
a  knowledge  of  the  real  facts  of  the  case  ?  fifthly,  whether  l^e 
act  was  done  on  behalf  of  or  for  the  benefit  of  the  company,  or 
for  the  protection  of  the  company  ? 

In. reply  to  these  questions,  mo  jury  found  as  follows:  First, 
that  the  screw  tap  was  not  stolen  at  all;  secondly,  that  Courtice 
had  authority  from  George  Wood  to  give  the  plaintiff  in  charge ; 
thirdly,  that  at  the  police  court  George  Wood  did  ratify  what 
Courtice  had  done ;  fourthly,  that  he  did  so  with  a  knowledge  of 
the  real  facte  of  the  case;  and  fifthly,  that  the  aot  was  done  for 
the  benefit  of  the  company.  And  they  gave  a  verdict  for  the 
plaintiff,  with  damages  501. 

I  thereupon  gave  judgment  for  the  plaintiff  for  the  501.  and 
costs.     I  append  a  copy  of  my  notes  of  the  evidence. 

The  only  further  evidence  material  to  the  'questions  now  raised 
was  this,  which  formed  part  of  the  appendix  to  the  notes. 
The  plaintiff's  letter  referred  to  was : 

To  Mr,  Curtis.  WodneBday,  Oct.  6th. 

Sib,— Having  heard  from  Mr.  May  and  Collina  through  Mr.  Barher,  the  polishar 
that  then)  U  aame  trouble  being  made  about  the  tap  that  I  took  away  in  my  tool  cheat,* 
I  therefore  return  It  at  once.  I  aUo  return  the  bellowB,  as  yoo  may  not  think  I  hare 
any  right  to  them,  although  I  have  had  tbom  for  yean.  I  will  call  to  aaa  you  at  half- 
past  1  o'clock  wb^  I  come  home  to  tea.    Beapectfully  yoars,  W.  Bovb. 

The  charge  sheet  contained  the  name  of  James  L.  Courtice 
as  the  person  who  charged  the  plaintiff  with  stealing  the  screw 
tapfrom  the  defendants,  "  the  property  of  George  Wood." 

The  deposition  of  Wood  before  the  magistrate  at  the  police 
court  was  in  evidence  as  follows  : 

The  deponont  Qoorge  Wood  on  hia  oath  aaith  aa  (oUowb:  "I  live  at  201  Resect 
Street.  I  am  a  moaic  seller.  The  prisoner  was  io  the  employ  of  the  London  P^o- 
forta  Company,  Limited,  of  nhieh  I  am  managing  director.  Be  receiTed  his  discharse 
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last  week.    After  be  had  left,  I  diBCovered  that  a  pattern  from  which  he  had  been  RowB 

working  was  out  to  pieoee.    We  also  missed  this  screw  tap  with  which  he  had  been  p^ 

working.    It  was  sent  back  some  time  yesterday.    It  is  worth  10s.  London 

Crosa-examined. — The  prisoner  had  been  several  years  in  the  employ  of  the  company.  Pianok>rib 

During  that  time  there  hiss  been  nothing  that  I  know  of  against  his  character.    The  Oompant 

prisoner  was  discharged  with  several  other  workmen  on  account  of  the  slackness  of  (Ldotbd). 

work,  and  was  informed  that  when  work  was  more  plentiful  very  probably  he  would  

be  taken  on  again.     The  prisoner  is  a  makor  of  harmoniums.     It  is  his  duty  to  find  1876. 

most  of  his  own  tools.    He  did  supply  his  own  tools.    There  was  nothing  else  among  .' 

the  tools  he  worked  with,  except  this,  to  which  the  company  laid  claim.     He  kept  his  Ftibe 

tools  on  the  company's  premises  and  took  them  away  when  he  was  discharged.    I  /mprigomnmt 

saw  a  letter  this  morning  written  by  the  prisoner.     This  is  the  letter.     I  don't  know  '•'"^•*'""*^  • 
how  long  the  prisoner  has  had  this  tool  in  his  possession.  I  instructed  that  the  prisoner 
should  be  given  into  custody  if  the  tool  was  found  upon  him  or  in  his  chest    I  first 
heard  that  the  tool  was  missing  yesterday  morning. 

It  was  also  proved  by  the  plamtififs  solicitor  that  upon  this 
BTidence  the  plaintiff  was  discharged^  and  the  magistrate  said 
there  was  no  pretence  for  the  alleged  felony.  Another  summons 
had  been  taken  out  against  the  plaintiff  for  wilful  damage^  which 
was  also  dismissed.  When  the  charge  of  felony  was  dismissed 
Wood  said  in  the  police  court,  *'  This  is  the  way  that  robbery  is 
encouraged ;  *'  upon  which  the  chief  usher  called  him  to  order. 

Moody,  for  plaintiff,  showed  cause  against  the  rule. — ^The  only 
question  discussed  upon  the  application  for  a  nonsuit  was  whether 
there  was  evidence  of  Wood^s  ratification  of  Oourtice's  charge 
against  the  plaintiff.  [Bramwbll,  B. — Even  assuming  that,  why 
should  Wood  make  the  defendants  liable  in  this  action  ?]  The 
managing  director  is  the  company  for  this  purpose,  and  if  the 
defendants  could  at  all  give  a  servant  in  charge  for  robbing 
them,  it  must  be  through  their  managing  director :  {Allen  v. 
London  and  South-Western  Railway  Company,  L.  Rep.  6  Q.  B. 
65.)  As  to  Wood^s  ratification  he  not  only  gave  evidence  against 
the  plaintiff  and  charged  him  before  the  magistrate,  but  he  was 
even  called  to  account  for  his  vigorous  expressions  concerning 
the  plaintiff's  guilt;  and,  moreover,  Courtice  declined  to  act 
in  the  matter  without  his  authority. 

Popham  Pike,  appeared  for  the  defendants  to  support  the  rule, 
but  was  not  heard. 

Bbamwell,  B. — ^We  are  of  opinion  that  this  rule  should  be 
made  absolute,  and  we  all  agree  that  no  evidence  can  be  found  in 
the  judge^s  notes  to  justify  the  conclusion  that  Courtice  had  any 
authority  from  Wood  to  arrest  or  make  any  charge  against  the 
plaintiff.  The  first  appearance  of  Wood  in  the  matter  was 
as  a  witness  before  the  magistrate ;  he  then  gave  evidence  which 
in  effect  charged  the  plaintiff  with  felony.  That,  however,  is  not 
enough.  It  has  been  held  in  the  Court  of  Exchequer  that 
even  signing  the  charge  sheet  is  not  su£G[cient  to  establish 
a  trespass;  there  must  be  an  actual  giving  into  custody 
{Grinham  v.  Willey,  4  H.  &  N.  496.)  What  Wood  did  in  this 
case  neither  constituted  a  false  imprisonment  of  the  plaintiff,  nor 
did  it  amount  to  a  ratification  of  Courtice's  proceeding  in  the 
matter.  For  my  own  part  I  am  myself  further  of  opinion  that 
Wood,  although  managing  director,  had  no  power  to  render  the 
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Rows       company  liable  in  this  action  ander  the  particular  oircamBtanccs 
"•  of  the  case.     The  defendant's  property,  if  it  had  been  stolen,  was 

PiANOFORiB  restored  to  them ;  so  the  charge  against  the  plaintiff  was  not  for 
OoMPAMT     their  protection.    It  would  not  in  any  way  have  been  for  their 
(LnmsD).    benefit  unless  the  reputation  of  their  managing  director,  as  a 
]37^^       stem  man,   might  tend  to  secure  their  future  immunity  from 
—        servants'  dishonesty ;  but  even  if  that  effect  could  be  traced,  the 
False       benefit  to  the  defendants  would  not  be  sufficient  to  make  them 
nymsotmen .  jj^jj^j^  hero.    The  managing  director  of  a  company  must  be  acting 
more  specifically  in  their  interests  than  Wood  was  doing  in  this 
case,  if  the  company  is  to  be  held  responsible  for  a  false  imprison- 
ment caused  by  him.     I  cannot  conceive  why  this  action  was 
not   brought  a^^ainst   Oourtioe-— or  it  might  be   a  malicious 
prosecution  against  Wood.     K  people  go  out  of  their  way  to 
secure  a  defendant  better  able  to  meet  their  claims  than  the 
actual  cause  of  their  injury,  they  must  do  so  at  their  own  risk.     I 
am  of  opinion  that  the  rule  should  be  absolute  on  both  these 
grounds. 

MxLLOB,  J.— -I  am  of  the  same  opinion  on  the  first  around.  I 
consider  tiiat  no  evidence  has  been  disclosed  of  any  ratification  by 
Wood  of  Courtice's  act  in  giving  the  plaintiff  in  charge.  On  the 
second  ground  suggested  by  my  brother  Bramwell  it  is  not 
necessary  to  express  an  opinion.  I  think  there  might  be  circum- 
stances attending  the  position  of  Wood  in  regard  to  the  company 
which  should  have  an  important  bearing  upon  their  liability  for 
his  giving  a  servant  into  custody.  And  there  might  be  concerns 
of  the  company  which  would  make  it  for  their  interest  that  the 
manager  should  so  act  even  in  this  case.  I  cannot,  now,  how- 
ever, say  one  way  or  the  other.  I  think  further  argument  and 
information  should  first  be  had  for  a  decision  on  that  point. 

DsNMAN,  J. — I  am  of  the  same  opinion,  and  I  would  also  guard 
myself  from  basing  it  upon  the  second  ground  upon  which  my 
Brother  Bramwell  relies.  On  that  point  I  should  desire  to  have 
further  information,  for  according  to  my  present  view  it  is  not 
competent  for  a  judge  to  hold  as  a  matter  of  law  upon  the  facts 
before  us,  either  that  Wood  could  or  could  not  render  the 
company  liable  in  this  action.  I  am  clear,  however,  that  there 
was  no  ratification  by  Wood,  so  the  other  point  does  not  arise. 

Rule  absolute  to  enter  a  nonsuits 

Solicitor  for  plaintiff,  W.  H.  B.  Pain. 
Solicitors  for  defendants.  Pike  and  Son* 
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SOMERSET  SPRING  ASSIZES. 

Thursday,  March  80,  1876, 

(Before  Denuan,  J.) 

Beg.  v.  Tancock.  (a) 

Autrefois  convict-^Plea  of — Proof — Subsequent  trial  for  murder 
after  a  conviction  upon  the  sa/me  fads  for  manslaughter^^ 
Practice-^Proof 

The  prisoner  was  tried  for  the  manslaughter  of  A.,  found  guUty 
arid  sentenced.  Shortly  after  his  trial  the  coroner^s  jury  ro- 
tumed  an  inquisition  for  wilful  murder  upon  the  same  facts. 
At  the  next  assizes  the  prisoner  was  arraigned  upon  such  inqui- 
sition, when  he  pleaded  autrefois  convict.  The  facts  of  identity 
of  tlie  ^prisoner  and  deceased  having  been  given  in  evidence,  and 
the  judge  having  read  the  depositions,  which,  as  he  thought, 
disclosed  a  case  of  manslaughter,  he  held  the  plea  to  be  proved, 
at  the  same  time  stating  that,  if  he  thought  the  ca^e  would 
ultimately  have  resolved  itself  into  one  of  murder,  he  should  have 
tried  the  prisoner,  and  if  necessary  reserved  the  point  for  the 
consideration  of  the  Oowrtfor  Orown  Oases  Reserved. 

THE  prisoner  was  charged  apon  the  coroner's  inquisition  with 
the  wilful  murder  of  Richard  Barker.  It  appeared  that  the 
deceased  met  with  his  death  at  the  hands  of  the  prisoner  on  the 
2nd  of  August  last^  and  the  prisoner  being  immediately  com- 
mitted to  the  then  ensuing  assizes  holden  at  Wells  on  the  3rd  of 
the  same  months  a  bill  of  indictment  for  murder  was  presented 
to  the  grand  jury,  who,  however,  ignored  it,  but  returned  one  for 
manslaughter.  Upon  this  indictment  he  was  tried  and  found 
guilty,  and  sentenced  to  imprisonment  with  hard  labour  for  four 
calendar  months.  At  the  time  of  the  death  of  the  deceased  the 
coroner  held  an  inquisition,  which,  however,  was  adjourned  to  a 
day  subsequent .  to  the  assizes,  when,  on  re-assembling  and 
hearing  all  the  evidence,  the  jurv  returned  a  verdict  of  wilful 
murder,  and  upon  that  inquisition  the  prisoner  was  now 
arraigned. 
Upon  being  called  on  to  plead, 

(a)  Reported  by  T.  W.  Saundebs,  Esq.,  Barrister-at-Lair. 
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T.  W.  Saimdffrs,  his  coanBel,  l»aded  in  the  following  plea : 
"And  the  said  Joaepb  Tancockj  in  his  own  proper  person, 
Cometh  into  conrt  here,  and  having  heard  the  said  inquisition 
read,  saith  that  oor  said  Lady  the  Qneen  onght  not  further  to 

Erosecnte  the  said  inqoisition  against  him,  because  he  saith  that 
eretofore,  to  wit,  at  the  assizes  and  generalgaol  deliveir  of  the 
-  gaol  of  our  said  Lady  the  Qneen,  holden  at  Wells,  in  and  for  the 
county  of  Somerset,  on  the  Srd  of  Angnst,  A.t>.  1875,  a  certain 
indictment  was  in  dne  form  of  law  fonnd  and  bronght  into 
court  by  the  grand  jury  lawfiilly  empannelled  in  that  behalf, 
wherein  and  whereby  it  was  found  that  ha  the  said  Joseph 
Tancook,  on  the  2Qd  of  the  said  month  of  August,  in  the  said 
county,  feloniously  did  kill  and  slay  one  Richard  Barker,  which 
said  felonious  killing  waa  and  is  the  same  felonious  killing  of  the 
said  Biohard  Barker  as  is  alleged  and  set  forth  in  and  by  the  said 
inquisition  as  by  the  said  indictment  now  here  in  court  will  more 
fully  appear;  and  that  he  the  said  Joseph  Tancock  was  at  such 
assizes  as  aforesaid  put  upon  bis  trial  upon  such  indictment  as 
aforesaid,  and  that  upon  such  trial  he  was  convicted.  Whereupon 
judgment  was  given  by  the  said  court  that  he  the  said  Joseph 
Tancock  for  such  felony  as  aforesaid  should  be  imprisoned  and 
kept  to  hard  labour  for  the  term  of  four  calendar  months,  which 
sentence  remains  in  full  force  and  effect,  and  was  carried  out  in 
due  course  of  law,  and  this  he  is  ready  to  verify.  Wherefore  he 
prays  judgment  that  be  may  be  dismissed  and  discharged  from 
the  said  premises  in  the  said  inquisition  specified." 

Collins,  for  the  prosecution,  put  in  a  replication,  denying  that 
the  prisoner  had  been  tried  and  convicted  of  the  same  offence, 
whereupon  issue  was  joined. 

Upon  this  a  jury  was  empannelled  to  try  whether  or  not  the 
parties  were  the  same,  and  whether  or  not  there  had  been  such  a 
trial  as  alleged  in  the  plea. 

Mr.  Bovill,  the  clerk  of  assiae,  then  produced  a  certificate, 
containing  the  substance  and  effect  of  the  indictment  and 
conviction  for  the  felony  tried  as  aforesaid  at  the  last  summer 
assizes. 

Mr.  CWdey,  the  governor  of  the  county  gaol,  then  deposed 
that  he  was  present  at  the  former  trial  when  the  prisoner  was 
tried  upon  the  indictment  mentioned,  and  that  he  had  had  him 
in  custody  upon  the  sentence,  and  awaiting  his  trial  from  then 
until  now. 

The  surgeon  who  was  present  at  the  poat  mortem,  examination, 
uEid  who  was  a  witness  upon  the  former  trial,  and  was  in  attend- 
ance upon  the  present  one,  deposed  to  the  deceased  being  the 
same  person  in  each  case. 

Upon  these  facts  the  jury  fonnd  that  the  deceased  and  the 
prisoner  were  the  same  persons  in  each  case. 

T.  W.  Saunders,  upon  this,  submitted  that  the  prisoner  was 
entitled  to  judgment  upon  his  plea  of  autrefou  convict,  for  that 
having  been  couvicted  of  manslaughter,  he  conld  not  again  be 
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tried  for  the   same  felonious   killing,  murder  being  merely  an      Kao. 
aggravation  of  the  offence  of  manslaughter,  both  being  felonies    xamocmsk. 

and  each  offence  at  common  law  being  punishable  with  death ;       

that  it  is  a  thing  unknown  to  the  criminal  law  to  try  a  man  a       ^876. 
second  time  upon  the  same  charge,  whwe  the  difference  is  merely    ^utrefoU 
a  matter  of  aggravation,  as  upon  an  indictment  for  wounding    cbnvtct— 
with  intent  to  do  grievous  bodily  harm,  and  then,  upon  a  convic-  ^^^"/"^ 
tion  or  acquittal,  to  try  him  upon  another  indictment  upon  the 
same  facts,  but    alleging  the  wounding  to   be  with   intent  to 
murder;  and  that  even  in  the  present  case  it  would  be  quite 
competent  to  the  jury  to  find  the  prisoner  guilty  of  manslaughter, 
which  would  place  the  court  in  the  most  embarrassing  position, 
since  the  prisoner  would  already  have  been  punished  for  precisely 
the  same  offence  in  all  particulars ;  that  the  authorities  establish 
that  afber  an  acquittal  or  conviction  for  manslaughter  the  prisoner 
cannot  be  tried  for  the  same  homicide  by  charging  it  as  a  murder. 
In  Holcroft's  case  (2  Coke's  Eep.  Part  IV.  46  b.,  2  Hale  246),  it 
is  said  that :  ''  It  was  resolvea  in  Holcroffs  case  that  if  a  man 
commits  murder,  and  is  indicted  and  convicted  or  acquitted  of 
manslaughter,  he  shall  never  answer  to  any  indictment  of  the 
same  death,  for  all  is  one  and  the  same  felony  for  one  and  the 
same  death,  although  murder  is  in  respect  of  the  circumstances 
of  the  forethought  malice  more  odious'*— a  doctrine  which  is 
cited  with  approval  in  1  Russ.  on  Cri.,  4th  edit.  p.  769,  and  is 
cited  also  2  Hale  P.  C.  246 :  (Beg.  v.  Walker  2  Moo.  &  Bob. 
446.) 

Oollins,  for  the  prosecution,  admitted  that,  unless  the  court 
could  feel  satisfied  that  the  offences  were  different,  the  plea  was  a 
good  one;  but  he  suggested  that  murder,  which  was  a  killing 
with  malice  aforethought,  was  a  different  offence  from  man- 
slaughter, which  was  a  Killing  without  malice. 

Dbnhan,  J. — The  only  thing  that  makes  me  doubt  is  the  fact 
that  it  is  not  stated  in  the  report  of  HokrofVs  case  whether  the 
indictment  there  was  originally  for  murder  or  manslaughter,  for 
it  was  possible  that  the  indictment  .may  have  been  for  murder  and 
the  conviction  for  manslaughter,  in  which  case  the  prisoner  would 
have  been  in  jeopardy  of  being  convicted  of  an  offence  of  which 
he  had  clearly  been  acquitted ;  whereas,  in  the  present  case,  the 
prisoner  never  has  been  in  jeopardy  of  a  conviction  for  murder, 
the  fact  of  a  bill  for  murder  having  been  sent  before  the  grand 
jury  making  no  difference  in  this  respect.  [His  Lordship, 
having  consulted  with  the  Lord  Chief  Baron,  said]  :  If  I 
thought,  on  the  depositions,  that  this  was  a  case  in  which  there 
had  been  an  act  committed  which  was  probably  murder,  and 
which  the  jury  would  probably  so  think, ,  I  should  reserve  the 
point  for  the  Court  for  Crown  Cases  Reserved  and  try  the 
prisoner  for  murder ;  but,  after  carefully  reading  the  depositions, 
and  consulting  with  the  Lord  Chief  Baron,  my  opinion  is  very 
strong  indeed  that  to  expect  a  verdict  of  murder  would  be  idle; 
and  if  there  were  one,  I  should  have  to  report  against  the  con- 
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Pleading'^ 

Proof. 


victdon.  That  bein^  so^  ihe  prisoner  dearly  would  then  prac- 
tically be  tried  again  on  the  same  filets  for  the  same  offence^ 
which  is  abhorrent  to  the  law  of  England.  I  shall  therefore  rale 
to  the  jury  that  I  think  this  plea  proved^  and  that  they  ought  to 
find  the  issne  in  favour  of  the  prisoner. 

DsNiCAN^  J.^-The  judgment  of  tiie  court  is^  I  belieye^  that  the 
prisoner  do  go  without  day. 

He  was  accordingly  discharged. 

Solicitor  for  the  prosecution,  Payne,  Milverton. 
Solicitors  for  the  prisoner,  Beed  and  Oook,  Bridgwater. 


HIGH  COURT  OP  JUSTICE. 
Queek's  Bench  Division. 


June  19  and  26. 


Rsa.  V.  Cabtbb. 


Coroner — Byection  of  evidence^'Open  verdict — Furtlier  eviderice 

after  verdicfr-^Meliiis  inquirendum. 

Where  a  coroner  rejects  evidence  which  he  ought  to  have  admitted, 
and  thejwry  return  an  open  verdict,  the  Queen* s  Bench  Division 
of  the  High  Oov/rt  has  jurisdiction  to  ord-er  the  coroner  to  reopen 
the  inquiry. 

Such  jurisdiction  will  not  be  exercised  unless  the  court. can  see  that 
to  do  so  will  further  the  ends  of  justice. 

The  inquiry  will  he  before  a  new  jury. 

An  inquest  was  held  on  the  body  of  B,,  and  nine  witnesses  were 
exa/inined.  One  of  these,  0,,  deposed  that  B,  had  told  her  thai  lie 
had  taken  poison.  The  coroner  rejected  evidence  of  a  doctor  who 
stated  that  he  had  attended  the  deceased  throughout  his  illness 
and  had  material  evidence  to  give.  The  jury  returned  a  verdict 
that  deceased  died  of  a  poison  called  antim^ony,  but  that  there  was 
no  evidence  to  show  how  such  poison  came  into  his  body. 

0,  afterwards  stated  that  B.  had  before  his  death  stated  the  reason 
for  which  he  had  taken  poison.     The  doctor  whose  evidence  had 
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been  rejected  stated  that  B.  had  dmded  suicide.     The  Solicitor  to  R""- 

the  Treasv/ry  hanmig  taken  the  statements  of  0.,  of  the  doctor,  and  oartkr. 

of  about  thirty  other  persons,  some  of  whom  had,  and  sows  of  

whom  had  not,  given  evidence  at  the  inquest,  deposed  that  such  ^S^^- 

persons  could  give  fwrther  nuderial  evidence,  and  that  further  Coroner^ 

material  evidence  would  be  forthcoming  from  other  persons  upon  Inmtest^ 

a  new  inquiry  :  -^^IL^ 

Held,  that  the  inqmsition   ou^ht  to  be  quashed,  amd  a  melius  ^"* 
inqvdrendvmi  awarded  before  the  same  coroner  amd  another  jury. 

THIS  was  a  rule  calling  upon  the  defendant  as  and  being  one 
of  the  coroners  for  the  county  of  Surrey  to  show  cause  why 
a  writ  of  certiorari  should  not  issue  to  remove  into  this  divisional 
court  all  and  singular  inquisitions  taken  by  or  before  him  at  the 
house  called  the  Priory,  in  the  parish  of  Streatham,  in  the  said 
county  of  Surrey,  on  the  25th  of  April  last,  on  view  of  the  body 
of  Charles  Delauney  Turner  Bravo ;  and  why  the  said  inquisitions 
and  the  proceedings  thereon,  when  returned,  shouldf  not  be 
quashed  and  set  aside,  and  why  a  better  or  new  inquiry  should 
not  be  directed  to  be  held,  and  oral  evidence  taken  either  before 
the  coroner  or  commissioners,  and  either  before  the  same  or  a 
firesh  jury ;  and  on  view  of  the  body  or  without  view  thereof,  as 
to  this  divisional  court  should  seem  fit ;  or  why  the  court  should 
not  direct  such  steps  to  be  taken  as  to  reopening  the  inquiry  or 
holding  a  new  inquiry  as  to  the  court  should  seem  fit ;  on  the 
ffround  that  there  had  been  a  miscarriage  of  justice  and  miscon- 
duct or  mistake  on  the  part  of  the  said  coroner,  and  on  the 
ground  that  material  evidence  was  rejected,  and  that  material 
witnesses  were  not  examined,  and  the  inquiry  closed  prematurely, 
and  the  coroner's  depositions  were  incorrect,  and  that  material 
evidence  had  since  been  discovered,  and  that  the  inquiry  was 
incomplete,  and  the  verdict  of  the  jury  imperfect  and  inconclusive, 
and  the  inquisition  bad  in  law  on  the  face  of  it. 

The  above  rule  had  been  drawn  up  on  reading  the  affidavits  of 
A.  K.  Stephenson,  Solicitor  to  the  Treasury,  B.  T.  Beid,  F.  H. 
M'Calmont,  G^.  Johnson,  H.  B.  Bell,  and  W.  H.  Pollard,  and 
certain  exhibits  annexed  to  such  affidavits  respectively.  The 
effect  of  such  affidavits  and  exhibits  was  as  follows  : 

The  deceased,  who  was  a  barrister,  was  taken  ill  upon  the 
18th  of  March  about  9.30  p.m.,  and  died  on  the  21st  of  the  same 
month.  The  inquest  was  held  on  the  25th,  and  afterwards  by 
adjournment  on  the  28th,  when  it  was  concluded.  The  jury 
returned  an  open  verdict,  and  the  inquisition  terminated  as 
follows : 

The  said  jnrora  now  here  say  npon  their  oaths  that  the  said  0.  D.  T.  Braro  on  the 
2l8t  April,  by  taking  of  a  poison  called  antimony,  became  mortally  sick  and  dis- 
tempered in  his  body,  of  which  said  mortal  sickness  and  distemper  he  did  die,  and  the 
jurors  aforesaid  upon  their  oaths  aforesaid  do  say  how  or  by  what  means  the  said 
poison  came  to  be  taken  by  the  said  0.  D.  T.  BraYO  we  haye  no  saflQcient  eyidenoe 
proyed  to  us. 
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Rk.  From  tiie  depositions  fhrniBhed  by  the  coroner^  it  appeared 

Oamb.      ^^^  ^^^  following  witnesses  were  examined  at  the  inqaest : 

Mr.  Bravo^  step-father  of  the  deceased. 

1876.  Mrs.  Cox,  who  had  been  living  in  the  house  of  the  deceased  as 

(jo^^^,^     companion  to  his  wife,  deposed  that  as  soon  as  she  went  to  the 

Inauest^     deceased  npon  his  first  being  taken  ill,  he  said  he  had  taken 

ife/ivs      poison ;  but,  although  she  saw  him  continually  until  his  death, 

Ingutrenditnu  j^^  ^j  ^^^^  explain  to  her,  or  in  her  hearing,  how  he  came  to  take 

the  poison;    also  that    he  and  his  wife  lived  on  good  and 

affectionate  terms. 

Amelia  Bushell,  lady's  maid,  deposed  that  the  deceased  was 
conscious  to  the  last,  and  did  not  account  for  his  illness  to  her  or 
to  anybody  in  her  hearing. 

George  Harrison,  a  surgeon,  deposed  that  the  deceased  was 
first  treated  for  collapse,  but  afterwards  had  symptoms  of 
labouring  under  an  irritant  poison. 

Mary  Anne  Eaeber,  servant,  deposed  that  the  deceased  did 
not  make  use  of  the  word  poison  in  her  presence. 

J.  T.  Payne,  physician,  deposed  that  tne  post  mortem  examina- 
tion taken  by  mm  showed  antimony  to  have  been  the  cause  of 
death. 

H.  B.  Bell,  surgeon^  and  cousin  of  the  deceased^  deposed  that 
the  deceased  said  that  he  had  taken  laudanum  fo^  neuralgia,  but 
did  not  otherwise  explain  his  symptoms. 

T.  Redwood,  professor  of  chemistry,  deposed  to  antimony 
havingbeen  the  cause  of  death. 

F.  H.  M'Galmont,  barrister,  and  firiend  of  the  deceased, 
deposed  that  he  was  a  most  unlikely  person  to  commit  suicide. 

Certain  notes,  taken  by  Mr.  Beid,  who  had  attended  the 
inquest,  but  not  professionally,  at  the  request  of  the  stepfather 
of  the  deceased,  varied  from  the  depositions  taken  by  the 
coroner. 

The  following  was  the  affidavit  of  Dr.  Johnson : — 

I  profeisioxiaUy  attended  the  Iftte  0.  D.  T.  Bravo  dnring  the  iUness  of  which  he  died, 
haying  viaited  hLn  on  five  separate  occasionB  in  two  days  in  the  month  of  April  last 
past  I  saw  him  first  on  Wednesday,  the  19th  April,  at  about  2.80  a.m.,  with  Mr. 
Royes  Bell,  Mr.  Harrison,  and  Dr.  Moore.  I  saw  him  a  second  time  on  the  same  day, 
at  about  8  p.nL,  in  company  with  (to  the  best  of  my  recollection)  the  same  three 
gentlemen.  I  saw  him  the  third  time  on  the  following  day  (Thursday),  at  about  9  a.m., 
in  company  with  (to  the  best  of  my  recollection)  the  same  three  gentlemen.  I  saw 
him  the  fourth  time  on  Uie  same  day  f  Thursday),  at  about  2.80  p.m.,  in  company  with 
Mr.  Henry  Smith,  surgeon,  of  Wimpole»street,  and  the  above-mentioned  Mr.  Royes 
Bell.  I  saw  him  the  fifth  time  on  l^e  same  day  (Thursday),  at  about  6.80  p.m.,  with 
Sir  William  Gull  and  the  above-mentioned  Mr.  Royes  BeU.  I  did  not  see  him  again 
alive,  but  was  informed  that  he  died  on  the  following  day,  Friday  the  21st  I  was 
present  at  the  post  mortem  examination  made  by  Dr.  Payne.  On  the  morning  of 
Friday,  April  the  28th,  about  10  a.m.,  being  the  morning  of  the  day  on  which  the 
adjourned  inquest  was  appointed  to  be  held,  Mr.  Campbell,  sen.,  the  father  of  Mrs. 
Oharles  Bravo,  the  widow  of  the  deceased,  called  on  me  at  my  house,  and  said  to  me 
that  he  had  been  advised  by  Sir  William  Gull  to  come  to  me,  or  words  to  that  efiPect. 
Mr.  Campbell  further  said  to  me,  as  near  as  I  can  recollect,  the  following  words : 
'*  The  question  is,  what  verdict  shall  we  get ;  I  can  get  a  verdict  of  suicide  in  five 
minutes.'*  I  said  "  How  ?  "  He  said,  "  By  repeating  Sir  WiUiam  Gull's  opinion."  I 
said,  "  Well,  it  may  be  suicide,  but,  so  far  as  I  can  see,  tiiere  is  no  evidence  to  show  it^ 
and  the  only  possible  verdict  is  an  open  one,  that  he  died  by  antimony."  I  added  that 
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I  thought  of  going  to  the  inquest.  He  nid  he  hoped  that  I  wonld  not  go,  or  he 
thought  I  had  hotter  not  go,  and  that  he  would  telegraph  for  me  whether  I  should 
come  or  not  I  reoeiTod  no  telegram,  bat  I  went  to  Balham  that  afternoon,  and 
attended  the  adjonmed  inqneet  abont  4  pjn.  I  was  present  when  Mr.  Royes  Bdl  was 
giying  his  evidence.  I  heard  Mr.  Royes  Bell,  in  giying  his  eTidence,  mention  my 
name  and  state  a  conTensation  which  had  passed  between  myself  and  the  deceased 
(Mr.  Charles  BraTo)  with  reference  to  taking  poison.  The  oonvenation  stated  by  Mr. 
Royes  Bell  was  a  portion  only  of  what  had  passed  between  me  and  the  deceased,  and  it 
was  that  portion  which  occnrred  immediately  after  I  had  heard  Mrs.  Oox*8  statement 
that  the  deceased  said  that  he  had  taken  poison.  I  heard  Mr.  Royes  Bell  tell  the 
coroner  that  I  had  said  to  Mr.  0.  Bravo,  "  Mrs.  Cos  teUs  ns  yon  have  taken  poison," 
and  that  I  asked  him  (Mr.  0.  Bravo)  what  the  meaning  of  it  was,  and  that  he  (Mr.  0. 
Bravo)  admitted  taking  landannm,  and  that  I  said  to  ^m  (Mr.  0.  Bravo)  **  That  won't 
do,**  or  **  That  won't  explain  yonr  symptoms."  The  coroner  said,  *^  Dr.  Johnson  is  not 
here  I  snppose/'  upon  wnich  some  person  in  the  room  said,  "  Yea,  Dr.  Johnson  is  here." 
I  heard  Mr.  McCalmont  give  his  evidence,  after  which  the  coroner  was  apparently 
abont  to  close  the  inquiry,  when  I  heard  one  of  the  jnry  say  that  the  jury  were  in  a 
state  of  donbt,  and  wonld  be  glad  to  have  any  assistance,  or  words  to  that  efiPect.  Upon 
this  I  got  np  from  the  other  end  of  the  room  where  I  had  been  sitting  and  stepped 
forwaid  to  the  table  and  said  to  the  coroner,  **  My  name  is  Dr.  Johnson,  I  have  seen 
Mr.  Bravo  several  times,  and  I  wish  to  give  evidence."  To  the  best  of  my  reooUeotion 
I  also  told  the  coroner  that  I  had  had  several  conversations  with  the  deceased  (Mr.  0. 
Bravo)  on  the  subject  of  his  illness  and  its  cause,  but  I  cannot  now  undertake  to 
repeat  the  exact  words  I  used  to  the  coroner  in  telling  him  of  these  oonversationB. 
The  coroner  said,  **  We  dont  require  any  further  evidence ;  it  is  quite  unnecessary  to 
examine  you."  I  have  made  a  statement  to  the  Treasury  Solicitor  of  facts  within  my 
knowledge,  and  I  should  have  been  prepared  to  give  evidenoe  of  these  faots  had  I  been 
examined  by  the  ooroner. 

It  will  be  conyenient  to  set  out  here  the]ooroner's  affidavit^  filed 
after  the  rule  had  been  served  upon  him. 

I  was  elected  one  of  Her  Majesty's  Coroners  for  Surrey  in  the  year  1886,  and  since 
that  time  I  have  never  taken  a  holiday  or  been  absent  from  my  duty  either  from 
sickness  or  any  other  cause,  and  no  complaint  has  ever  been  made  against  me  in 
respect  of  any  of  the  many  thousands  of  inquiriee  held  by  me  during  the  forty  years 
that  have  elapsed  since  my  said  election. 

2.  Previous  to  the  inquest  on  the  body  of  Charles  Delauney  Turner  Bravo,  deceased, 
I  had  no  knowledge  whatever  of  his  family  or  relations,  or  of  the  family  or  relations 
of  his  wif e^  or  of  any  member  of  either  family. 

8.  The  said  inquest  was  conducted  by  me  throughout  in  an  orderly  and  regular 
manner,  and  aimp|y  with  a  view  to  advance  the  interests  of  justice,  and  in  conducting 
the  same  I  was  influenced  by  no  personal  interest  or  corrupt  motive. 

4.  To  the  beet  of  my  belief,  the  depositions  taken  by  me  and  signed  by  myself  and 
the  foreman  of  the  jury  contain  all  the  material  evidence  given  by  Uie  witnesses  before 
me,  and  to  my  knowledge  no  evidence  was  omitted  that  had  any  real  bearing  on  the 


5.  It  was  not  suggested  to  me  during  the  said  inquest  that  the  deceased  gentleman 
came  to  his  death  by  any  foul  means,  and  I  saw  no  reason  to  suspect  any  one  of  having 
caused  his  death,  and  I  did  not  consider  that  by  any  further  adjournment  of  the  inquest 
or  otherwise  any  evidenoe  could  or  might  be  obtained  as  to  how  the  poison  came  into 
the  body  of  the  deceased. 

6.  I  have  read  the  afiOdavite  and  statements  of  Dr.  Johnson  and  Mr.  Reid,  and  the 
statements  of  Mrs.  Cox  and  Mrs.  Charles  Bravo,  and  if,  f>efore  the  dose  of  the  inqneet 
my  attention  had  been  called  to  the  material  &ctB  therein  stated,  I  would  have  again 
adjourned  the  inquiry. 

7.  I  cannot  recall  the  exact  words  used  by  Dr.  Johnson  when  he  o£Fered  to  give 
evidence  at  the  inquest,  but  I  understood  that  he  proposed  to  give  medical  evidence  as 
to  the  cause  of  death  only ;  but  if  I  had  known  that  he  was  prepared  to  give  the 
evidence  mentioned  in  his  affidavit  and  statement,  I  should  most  certainly  have 
received  it. 

8.  In  summing  up  the  evidence,  I  drew  the  attention  of  the  jury  to  the  medical 
testimony,  and  also  to  Uie  fact  given  in  evidence  by  Mrs.  Cox  that  the  deceased  had 
admitted  to  her  that  he  had  **  taken  poison,"  but  I  informed  the  jury  that  it  was  for 
them  to  say  whether  the  poison  was  administered  by  the  deceased  himself  or  by  others, 
or  taken  by  accident. 

9.  After  Mrs.  Cox's  evidenoe  that  the  deceased  had  confessed  to  her  that  he  had 
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]|^  taken  poison,  I  regarded  the  oaae  as  one  of  micide,  bat  firom  anbeeqiient  statements 

y  '         made  by  Mrs.  Cox  and  others,  I  feel  that  further  mqniiy  is  neeessaiy,  and  hnmbly 
Oastvb.       ■^In'ut  to  any  order  this  honourable  oonrt  may  think  fit  to  make. 

^gjg  The   Secretary  of   State    for    the    Home    Department    had 

'       requested  the  solicitor  to  the  Treasair  to  ''make  all  possible 

Coroner-^  inquiry  into  the  cause  of  the  death  of  Mr.  Bravo,  and  to  take 
^I^Sm"  ®^^^  further  steps  therein  as  he  might  be  advised."  The 
Inqmrendum,  Solicitor  to  the  Treasury,  or  persons  acting  under  his  directions^ 
took  down  in  writing,  statements  made  either  voluntarily  or  upon 
request  by  thirty-four  persons.  The  voluntary  statement  of  Mrs. 
Oox  was  to  the  effect  that  the  deceased  had  admitted  to  her 
having  taken  the  poison  himself  and  on  purpose,  and   had 

!)rivately  told  her  the  reason  for  his  having  done  so.  The  thirty- 
bur  statements  were  made  exhibits  to  the  affidavit  of  the 
Solicitor  to  the  Treasury,  and  such  affidavit  concluded  as 
follows : 

I  say  that  from  the  statements  and  other  doonments,  copies  of  which  are  annexed 
to  my  affidavit,  and  also  from  information  I  have  receiYed  which  does  not  appear  in 
any  of  these  statements  or  documents,  I  believe  that  some  of  the  persons  who  have 
made  statements  to  me  conld,  if  they  diose  to  do  so,  make  fu^er  statements  which, 
in  my  judgment,  wonld  be  material,  either  as  going  to  the  credit  of  such  persons,  or 
as  bearing  n^n  the  oironmstances  attending  the  death  of  the  deceased,  and  that  if  a 
farther  inqmry  were  had  on  which  sooh  persons  conld  be  compelled  to  attend  and  give 
evidence  npon  oath,  further  material  evidence,  which  was  not  before  the  coroner's  jary 
at  the  inqaest  holden  on  the  25th  and  28th  days  of  April  last,  would  be  forthcoming. 

The  Attorney-General  having  obtained  a  rule  as  above,  which 
rule  was  served  on  the  coroner,  on  the  widow  of  the  deceased, 
and  on  the  step-father  of  the  deceased. 

Parry,  Serjt.  (with  him  R,  Burleigh  Muir,  and  Macnamara  for 
the  coroner),  showed  cause,  and  admitted  that  the  coroner  had 
committed  an  error  of  judgment  in  refusing  to  hear  the  evidence 
tendered  by  Dr.  Johnson.  He  read  the  affidavit  (set  out  ante) 
of  the  coroner,  who  was  absent  through  illness,  and  referred  to 
{Beg  V.  Bttnney,  1  Salk.  190;  s.c.  nom.  Beg  v.  Banney,  Garth. 
72 ;  Beg.  v.  White,  3  B.  &  B.  1860.)  [Cookbuen,  C.J.— There 
has  been  no  verdict  here.  The  coroner  has  dismissed  the  jury. 
Beg,  V.  White  {ubi  sup,),  no  doubt  decides  that  the  coroner 
cannot  of  himself  reopen  an  inquiry,  but  the  question  is  whether 
the  Court  cannot  direct  him  to  do  so.]  It  cannot  be  said  that 
justice  has  been  defeated  by  the  coroner,  who  acted  with  perfect 
bona  fides,  whose  bona  fides  is  still  unimpeaohed,  and  who  now 
submits  in  everything  to  the  directions  of  the  Court. 

The  Attorney-General  (Sir  J.  Holker,  Q.C.)  with  him  the 
SoUdtor^Oeneral  (Sir  H.  Giffard,  Q.C),  Polamd,  and  0.  Boxom  for 
the  Crown. — This  inquiry  has  been  conducted  in  a  most  unsatis- 
factory manner,  and  there  has  been  no  real  conclusion  at  all,  but 
a  miscarriage  of  justice.  [Cocouen,  C.J. — That  may  be,  but  I 
doubt  whether  there  is  any  precedent  for  the  granting  a  new 
inquiry  on  the  ground  of  a  mere  error  of  judgment  on  the  part 
of  the  coroner.]  Prom  Michael  Barclee^s  case  (2  Siderfin,  pp.  90, 
101)  it  would  seem  that  there  is.    In  that  case  a  new  inquiry 


CBIMINAL  LAW   CASES  225 

was  ordered  on  the  groand  that  both  sides  had  not  been  heard^        Rk. 
after  a  finding  o{  felo  de  se,  before  six  of  the  old  jurors  and      ^  ^' 

six  new  ones ;  and  Glyn^  G. J.^  said  that  the  inquiry  might  have        

been   held    before  him^   inasmuch  as   '^eacli   Chief  Justice   of       1876. 

England  is  Chief  Coroner  of  England/'     [Cockbubn,  C.J. — ^There     ^ _ 

was  a  perfect  finding  in  that  case^  so  that  it  is  distinguishable     inquest-^ 
from  the  present^  in  which  the  finding  is  imperfect.     If  we  order  Melius  Inqui. 
an  inquiry  before  a  new  jury,  exhumation  will  be  necessary  to      rendum. 
satisfy  the  technical  requisite  of  the  law  that  all  inquests  must 
be  super  visum  corporis.     This  is  a  requisite  which  ought  to  be 
made  unnecessary  by  the  Legislature,  but  until  that  is  done,  we 
must  be  governed  by  the  law  as  it  is.     Field,  J. — In  Reg.  v. 
Bunney  (1  Salk.  190) ,  it  is  said  that  a  new  inquiry  before  special 
commmissioners  is   held   not  super    visum    corporis,    but    upon 
affidavits].     (He  also  referred  to  Anon.  12  Mod.  112). 

Sir  H.  James,  Q  C,  and  Biron,  for  the  widow,  and  Grantham, 
for  the  stepfather  of  the  deceased,  were  not  heard. 

Cockbubn,  C.J. — I  am  of  opinion  that  the  rule  ought  to  be 
absolute  to  quash  the  inquisition,  and  to  direct  the  coroner  to 
hold  a  new  inquiry  before  a  fresh  jury.  I  do  not  think  the  same 
jury  can  entertain  the  question  again.  The  jury  were  discharged 
by  the  coroner,  and  were,  therefore,  fundi  officio.  As  we  quash 
the  inquisition,  this  will  involve  the  very  painful  necessity  of  an 
exhumation  of  the  body,  inasmuch  as  the  inquest  must  be  super 
visum  corporis  according  to  law.  The  course  which  we  now  take 
is  most  in  accordance  with  legal  precedents.  But  I  wish  it  to  be 
very  distinctly  understood  that  a  new  inquiry  will  not  be  granted 
in  every  case  of  an  open  verdict,  but  only  in  the  case  where  the 
court  sees  that  some  practical  end  may  be  gained.  Ordinarily, 
the  court  will  take  care  not  to  increase  public  excitement  by 
a  further  public  investigation.  But  the  present  case  is  one  of 
a  mysterious  character,  and  the  coroner  rejected  evidence  which 
might  have  thrown  light  on  the  cause  of  death.  Heaven  forbid 
that  we  should  suggest  that  the  death  was  caused  by  either 
murder  or  suicide.  It  might  have  been  caused  by  accident.  It 
will  be  for  the  jury  to  say  what  the  cause  of  death  was,  and 
the  evidence  of  Dr.  Johnson  may  assist  them  in  forming  a 
conclusion.  The  rule,  therefore,  will  be  absolute. 
Mellob  and  Field,  JJ.  concurred. 

Rule  absolute. 

Solicitor  for  the  Crown,  The  Solicitor  to  the  Treasury. 
Solicitors  for  the  coroner,  Morrisons, 

The  rule  was  drawn  up  as  follows  :  ^^  Upon  reading  the  affidavit 
of  William  Carter,  and  upon  hearing  counsel  on  both  sides,  it  is 
ordered  that  a  writ  of  certiorari  issue  to  remove  into  this 
divisional  court  all  and  singular  inquisitions  taken  by  or  before 
the  said  William  Carter,  one  of  Her  Majesty's  coroners  for  the 
county  of  Surrey,  at  the  house  called  the  Priory,  in  the  parish  of 
Streatham,  in  the  said  county  of  Surrey,  on  the  25th  day  of  April 
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last^  on  view  of  the  body  of  Charles  Dehumey  Tarner  Bravo. 
And  it  is  further  ordered  that  the  said  inqnisition  and  the  proceed- 
ings thereon  when  retamed  be  qoashed  for  the  insufficiency 
thereof,  and  that  the  said  coroner  have  leave  to  hold  a  fresh 
inquest  on  view  of  the  said  body,  and  before  a  new  jury/' 


HOUSE  OP  LORDS. 


May  9  and  11. 

(Before   the   Lord  Chancellob    (Cairns),   Lords  Hatherlby  and 

Sblbobnb.) 

Lows  t?.    TbLFORD   and   WBSTRAT.(a) 
ON  APPEAL  FROM  THE  COUBT  OF   BXCHBQUBR  CHAMBBB  IN    ENGLAND. 

Malicious  prosecution — Reasonable  and  probable  cause — Forcible 

entry — Possession — Joint  cause  of  action. 

L.y  being  entitled  to  the  possession  of  certain  premises,  entered 

upon  them,  but  was  afterwards  ejected  by  T.  and  W,     He  then 

.  indicted  them  for  a  forcible  entry,  but  they  were  acquitted.     They 

then  brought  an  action  against  him  for  malicious  pros-ecution, 

and  obtained  a  vei'dict,  which  was  aftei'wards  set  aside. 

Held  {revo'sing  the  judgment  of  the  court  below)  that  the  action 
could  not  be  maintained,  as  the  fa^ts  showed  that  L.  had  a 
right  to  the  possession,  and  had  actually  obtained  possession, 
and  there  was  therefore  reasonable  and  i^robable  cause  for  the 
indictment, 

Semble  {per  Lord  Gaims,  L,C»),  that  the  plaintiffs,  T.  and  W.,  had 
not  a  joint  cause  of  auction, 

THIS  was  an  action  for  malicious  prosecution,  brought  by  the 
respondents,  as  co-plaintiffs,  against  the  appellant,  who 
had  preferred  an  indictment  against  them  for  a  forcible  entry, 
riot,  and  assault^  at  the  Cumberland  quarter  sessions,  upon  which 
they  were  acquitted. 

The  cause  was  tried  at  the  Manchester  spring  assizes,  in  1872, 

(a)  Reported  by  C.  £.  Maldsn,  Esq.,  BarriBter-at-Law. 
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and  a  verdict  was  entered  for  the  plaintiffs.     This  verdict  was       Lows 
set  aside   by  the  Court  of   Exchequer^  but  their  decision  was  q,  j^' 
reversed  by  the  Exchequer  Chamber,  as  reported  in  31  L.  T.     westrat 
Rep.  N.  S.  90.  

Lows  was  mortgagee  in  fee  of  a  house  in  Carlisle.     The  mort-        ^f^' 
gagor  had  retained  possession,  and  afterwards  let  the  house  to  Forcible  Entry 
Telford  as  a  warehouse.     Some  disputes  having  arisen.  Lows,  on  —Poaaesaion, 
the  14  th  of  July,  1870,  took  possession,  and   endeavoured  to 
keep  Telford  out,  but  he  and  Westray  entered  by  a  window  and 
ejected  Lows.     The  facts  are  fully  set  out  in  the  report  in  the 
court  below. 

0.  Bussell,  Q.C.,  Trevelyan,  and  Braunfeld  appeared  for  the 
appellant,  and  argued  that  Lows,  as  mortgagee,  was  entitled  to 
the  possession,  the  respondents  being  only  his  tenants  at  will, 
and  the  facts  showed  that  he  had  actually  obtained  possession. 
They  cited  Comyn's  Digest,  tit.  "  Estate,"  H.  6 ;  Coke  Lit.  55, 
b ;  Haruey  v.  Brydges  (14  M.  &  W.  437 ;  14  L.  J.  272,  Ex.)  ; 
Jones  V.  Chapma/ii  (2  Ex.  803;  18  L.  J.  456,  Ex.) :  Anon,  I  Salk. 
246;  Butcher  v.  Butcher  (7  B.  &  C.  399).  [Lord  Sblboenb  re- 
ferred to  Keech  v.  Hall  (1  Dougl.  21),  and  2  Smith's  L.  C.  579, 
7th  edit.]  At  all  events,  the  respondents  were  indictable  under 
the  stat.  5  Rich.  2,  c.  7.  As  to  the  general  question  of  reason- 
able and  probable  cause,  see  Reynolds  v.  Kennedy  (1  Wils.  232) ; 
and  the  case  of  Ireland  v.  Livingstorie  (L.  Rep.  5  H.  L.  895 ; 
27  L.  T.  Rep.  N.  S.  79)  carries  out  the  principle,  though  the 
analogy  is  remote,  as  to  the  ambiguity  when  there  is  a  difference 
of  judicial  opinion.  Further,  there  was  no  joint  cause  of  action 
in  the  respondents.  See  Pechell  v.  Watson  (8  M.  &  W,  691), 
Barratt  v.  Oollins  (10  Moo.  446),  which  will  be  cited  on  the  other 
side,  is  a  case  of  doubtful  authority. 

Herscliell,  Q.C.  and  Kenelm  Digby,  for  the  respondents,  con- 
tended that  Lows  had  not  actually  obtained  possession,  but  was 
only  endeavouring  to  do  so.  The  cases  cited  on  the  other  side  do 
not  apply.  See  Newton  v.  Harland  (1  M.  &  Q.  664),  Mitchell  v. 
Jenkins  (5  B.  &  Ad.  588).  The  question  of  possession  has  been 
much  discussed  in  Roman  law  by  Savigny  in  his  Treatise  on 
Possession  (p.  169  of  Sir  Erskine  Perry's  translation),  and  Pothier 
in  his  edition  of  the  Pandects,  vol.  XVII.  p.  22.  As  to  the  joint 
cause  of  action,  see  2  Williams'  Saunders,  372,  and  Welter  v. 
Bafer  (2  Wils.  414). 

Trevelyan  in  reply,  cited  Comyn's  Digest,  tit.  ''Forcible 
Entry,"  A.  2. 

The  Lord  Cuancbllor  (Cairns). — In  the  view  which  I  take  of 
the  case  now  before  your  Lordships,  there  is  little,  if  anything,  to 
be  determined  in  point  of  law,  but  the  decision  of  the  case  appears 
to  me  to  depend  mainly,  if  not  altogether,  upon  a  just  apprecia- 
tion of  the  facts  which  appear  upon  the  special  case.  [His 
Lordship  then  went  through  the  facts  and  evidence,  as  set  out  in 
the  court  below,  and  continued  :]  Thereupon  Lows  indicts 
Telford  and  Westray  for  a  forcible  entry.     They  are  acquitted  on 

q2 
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Lows       the  trial  at  qaarter  sessions^  and  they  bring  this  action  against 
"•  Lows  for  indictins:  them  without  any  reasonable  or  probable 

ikL^OBD  AMD  ^  •• 

WsBTRAT.     cause^  and  with  malice.     At  the  trial  of  this  action  the  damages 

were  agreed  upon^  and  a  verdict  was  entered  for  the  plaintiffs^ 

^^  with  liberty  to  the  defendant  to  move  to  enter  a  verdict  for  him- 
Fordble  Entry  ®®lf'  The  Gourt  of  Exchequer,  before  whom  the  case  first  came, 
-^Possession,  were  unanimously  of  opinion  that  there  was  reasonable  and 
probable  cause  for  the  indictment,  and  that  therefore  the  verdict 
should  be  entered  for  the  defendant.  But  the  Court  of  Exchequer 
Chamber  were  also  unanimously  of  a  different  opinion,  and 
held  that  there  was  no  reasonable  or  probable  cause  for  the 
indictment,  and  that  therefore  the  verdict  should  stand  for  the 
plaintiffs.  Now  I  am  bound  to  say  that  in  that  state  of  things 
I  am  unable  to  arrive  at  any  other  conclusion  than  this,  differing 
in  opinion,  with  great  respect,  from  the  judges  of  the  Court  of 
Exchequer  Chamber,  that  there  was  reasonable  and  probable 
cause  for  this  indictment.  That  there  was  the  violence  attending 
the  transaction  which  would  be  necessary  to  bring  it  within  the 
statute  was  not  in  any  way  denied,  and  the  whole  question  tui*ns 
upon  this :  at  the  time  when  that  violence  took  place  was  Lows  in 
possession  of  these  premises,  or  were  they  still  in  the  possession  of 
Westray  and  Telford  ?  so  that,  in  point  of  fact  and  truth,  Westray- 
and  Telford,  in  place  of  entering  upon  the  possession  of  others, 
were  merely  defending  a  possession  which  was  their  own.  I 
repeat  what  I  have  already  said,  that  as  I  view  the  facts,  as  I 
have  already  stated  them,  the  possession  which  TelPord  and 
Westray  were  found  to  have  had  on  the  morning  of  the  14th 
of  July,  was  put  an  end  to  by  the  proceedings  of  Lows.  Whether 
those  proceedings  were  all  we  should  have  desired  to  see,  whether 
they  were  courteous  or  discourteous,  rough  or  the  contrary,  is 
immaterial ;  they  were  the  proceedings  of  one  who  had  a  right 
to  take  possession,  who  took  possession  by  the  way  that  I  have 
described,  and  who,  it  may  be  not  for  any  great  length  of  time, 
but  for  a  definite  and  appreciable  length  of  time,  obtained  and 
retained  possession  of  the  property.  From  that  possession  he 
was  dislodged  by  the  means  I  have  stated.  Those  means  appear 
to  me  to  have  amounted  to  a  forcible  entry,  and  I  think,  there- 
fore, it  would  be  impossible  to  hold  that  there  was  not  a  reason- 
able and  probable  cause^for  preferring  the  indictment  that  was 
preferred.  I  will  only  add  to  what  I  have  already  said,  that  if  I 
look  to  the  evidence  of  Westi*ay  himself,  one  of  the  plaintiffs,  it 
is  almost  impossible  not  to  see  in  every  sentence  of  it  that  he 
states  the  case  exactly  in  the  way  that  I  have  stated  it,  namely, 
that  Lows  had  obtained  possession,  and  that  Westray  and  Telford 
were  endeavouring  to  retake  possession  as  against  him.  He  says 
[his  Lordship  then  went  through  the  evidence  of  Westray  as  set 
out  in  the  report  below,  and  continued :]  I  turn  now  to  the 
opinions  of  the  learned  judges  of  the  Court  of  Exchequer  Chamber. 
Passing  over  that  of  Blackburn,  J.,  I  take  the  expression  of 
opinion  of  Keating,  J.,  as  showing  the  ground  upon  which  the 
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court  proceeded.      He  says,  ''  If  in  this  case  the  facts  had  shown       Lows 
that  the  defendant,  having  the  right  which  he  unquestionably  had  rp^i^pQ^  ^j,„ 
of  possession,  had  taken  possession,  and  having  taken  possession     WmsAT. 

the  plaintiffs  had  entered  upon  that  possession,  why  then  I  should        

have  said  there  would  be  reasonable  and  probable  cause  for  indicting  ^f^' 
the  plaintiffs  for  forcible  entry/'  I  think  that  exactly  describes  Forcible  Entry 
the  condition  of  the  argument,  but  I  venture  to  think  that  the  -^Possession, 
conclusion  at  which  he  arrives  is  erroneous.  I  think  that  is 
exactly  the  case  that  the  facts  show  that  the  defendant  had  the 
right  of  possession,  and  had  taken  possession,  and,  having  taken 
possession,  that  the  plaintiffs  had  entered  on  that  possession. 
Further  on  he  says,  "  That  brings  the  question  to  a  question  of 
fact,  had  he  taken  possession  ?  Now,  it  seems  to  me  that  in  order 
to  constitute  possession  it  must  be  complete  possession,  exclusive 
of  the  possession  of  any  other  person,  and  here,  I  think,  the  facts 
show  that  there  was  not  such  possession  taken.  AH  that  occurred 
seems  to  have  occurred  in  the  nature  of  an  act,  and  the  transaction 
was  this :  The  defendant  was  endeavouring  to  take  possession  and 
the  plaintiffs  were  resisting  him.''  I  think  that  is  a  mistake. 
Lows  had  taken  possession ;  there  was  no  resistance  whatever ; 
there  was  nobody  there  to  resist ;  he  had  taken  possession,  and 
that  act  was  completed.  Keating,  J.,  continues :  ''  That  seems  to 
me  to  furnish  no  foundation  for  an  indictment  for  a  forcible  entry  on 
the  part  of  the  plaintiffs,  who  were  defending  a  possession  which 
they  partially  had  had,  at  all  events  for  a  considerable  time.'' 
There,  again,  I  think  there  is  a  misapprehension;  they  were  not  de- 
fending the  possession ;  they  had  lost  their  possession  and  they  were 
endeavouring,  as  Westray  himself  says,  to  retake  that  which  they 
had  lost.  All  that  I  have  said  is  quite  consistent  with  the  verdict 
of  the  jury.  The  jury  acquitted  the  defendants,  the  plaintiffs  in 
the  present  action,  and  I  am  not  in  the  least  surprised  that  they 
did  so.  A  jury  does  not  always  proceed  upon  striptly  logical 
grounds,  and  I  can  readily  imagine  that,  seeing  the  manner  in 
which  this  transaction  was  accomplished,  seeing  the  want  of  any 
notice  given  before  Lows  took  possession,  they  would  decline 
altogether  to  convict  those  who  were  indicted  under  these  circum- 
stances  for  a  forcible  entry.  But  the  case  before  your  Lord- 
ships is  not  whether  the  jury  were  right  or  whether  they  were 
wrong,  or  wliether  those  defendants  ought  to  have  been 
convicted  on  the  indictment.  The  question  now  is  whether 
they  can  turn  round  and  bring  an  action  in  which  they  must 
show  affirmatively  that  there  was  no  reasonable  or  probable  caupe 
for  framing  the  indictment.  That,  I  think,  it  is  impossible  they 
can  do ;  therefore,  in  my  opinion,  the  decision  of  the  Court  of 
Exchequer  was  right,  and  the  verdict  must  be  entered  for  the 
defendant.  I  will  only  add  that  it  becomes  unnecessary  to  decide 
the  other  question  which  has  been  raised — namely,  whether 
these  two  plaintiffs  could  join  in  the  action  which  they  have 
brought  for  having  been  indicted  without  reasonable  and 
probable  cause.    I  wish  merely  to  say  that  I  am  not  at  all  satisfied 
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Lows        that  two  plaintiflPs  under  these  circumstances  could  possibly  have 
Tklfordamd  ^  j^^'^^  cause  of  action,  and  could    maintain  the   action  as  co- 
Wmtrat.     plaintiffs. 

Lord  Hathbrlkt. — I  entirely  concur  in  the  opinion  which  has 

^^'  been  expressed  by  my  noble  and  learned  friend  on  the  woolsack 
Forcible  Entry '^^^^  regard  to  the  main  point  in  the  case.  We  have  only  to 
-^P&saesaan.  look  at  the  fa,ct8  in  the  case,  and  it  being  almost  conceded  in 
argument,  I  think  certainly  it  was  conceded  by  the  learnf*d 
judges  who  took  the  opposite  view,  that  the  whole  point  in  the 
case  turns  upon  this,  whether  or  not  Lows  had  obtained  the 
possession  he  was  de  jure  entitled  to,  I  cannot  help  thinking  that 
he  was  in  possession  before  Westray  came  up. 

Lord  Selbobne. — The  case  of  Keech  v.  Hall  (ubi  sup,)  decided 
that  a  mortgagee  may  recover  in  ejectment  without  giving  notice 
to  quit,  against  a  tenant  who  claims  under  a  lease  from  the 
mortgagor,  granted  after  the  mortgage,  without  the  privity  of 
the  mortgagee.  And  the  law  was  accurately  stated  at  the  fiar 
in  the  passage  cited  from  Coke,  and  in  the  judgment  of  Manle, 
J.,  in  Jones  v.  0}ia>pman  {uhi  sup.),  whore  he  says,  "  If  there 
are  two  persons  in  a  field,  e&ch  asserting  that  the  field  is  his, 
and  each  doing  some  act  in  assertion  of  his  right  of  possession, 
and  one  of  them  is  actually  in  possession,  and  the  other  is  not ; 
if  the  question  is  which  of  those  two  is  in  actual  possession, 
the  answer  is,  that  the  person  who  has  the  title  is  in  actual 
possession,  and  the  other  person  is  a  trespasser.^'  In  Harvey  v. 
Bridges  {ubi  sup.),  Parke,  B.,  says,  '*  I  should  have  no  difficulty 
in  saying  that  where  a  breach  of  the  peace  is  committed  by 
a  freeholder,  who,  in  order  to  get  into  possession  of  his  land, 
assaults  a  person  wrongfully  holding  possession  of  it  against 
his  will,  although  the  freeholder  may  be  responsible  to  the  public 
in  the  shape  of  an  indictment  for  a  forcible  entry,  he  is  not  liable 
to  the  other  party.''  And  the  argument  for  the  respondent  is 
that  in  this  case  the  appellant  would  have  been  himself  liable  in 
a  criminal  court  for  the  course  he  took  to  obtain  possession. 
But  the  applicability  of  these  authorities  entirely  depends  on  the 
question,  what  is  the  actual  state  of  the  possession  in  each  given 
case  ?  Now,  the  fact  here  was,  that  previously  to  the  appearance 
of  the  respondents  upon  the  premises,  the  appellant  had  actually 
obtained  possession  in  furtherance  of  his  legal  right.  I  think 
it  unnecessary  to  say  more  than  that  I  fully  concur  in  the  view 
of  this  case  which  has  been  presented  to  your  Lordships  by  my 
noble  and  learned  friend  on  the  woolsack. 

Judgment  of  the  Exchequer  Chamber  reversed,  and 
verdict  entered  for  the  defendant  {appellant) . 

Solicitor  for  the  appellant,  0,  M.  Gooke. 
Solicitors  for  the  respondents,  Phelps  and  Sidgwick 
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HIGH  COURT  OF  JUSTICE. 

Queen's  Bench  Division. 

June  27,  28,  and  July  1,  1876. 

(Before  Cockburn,  L.C.J.,  and  Blacebubn  and  Field,  JJ.) 

» 

Req.  v.  Aspinall,  Knocker,  Whttb,  and  others,  {a) 

Oonspiracy — Fraudulent  misrepresentation  by  directors  of  a  joint 

stock  company — Indwtment — Evidence. 

An  indictme^it  for  conspiracy  charged' in  the  first  count,  in  substance, 
that  the  defendants  conspired  by  certain  false  representations  to 
induce  the  committee  of  the  Stock  Exchange  to  grant  a  settling  day 
am.d  quotation  for  a  certain  joint  stock  company. 

Held  by  the  Lord  Chief  Justice  (OockdurnJ  to  be  bad  as  not  going 
on  to  state  an  intent  thereby  to  dsfraud  the  public. — Blackburn 
and  Field,  JJ,  dubit. 

The  second  count  alleged  in  substance  that  tlis  defendants  entered 
into  a  conspiracy  in  order  to  obtain  a  quotution  to  induce  persons 
who  should  thereafter  buy  and  sell  the  shares  of  the  company  to 
believe  that  the  company  was  duly  formed  and  constituted  and  had 
complied  with  the  rules  of  the  Stock  Exchange,  so  as  to  entitle  the 
company  to  have  their  sliares  quoted  in  the  official  list.  There 
was  no  averment  that  the  object  of  such  false  representations  was 
to  induce  the  public  to  deal  with  the  shares  of  the  company. 

Held  to  be  sufficient. 

Per  Blackburn,  J, — Where  parties  by  false  pretences  and  fraudulent 
representations  enter  into  a  conspira/^y  together  by  those  means  to 
raise  the  price  of  a/ny  vendible  commodity,  where  the  intent  is  to 
induce,  by  tlwse  false  representoMons,  the  purcJmsers  in  the  mar^ 
ket  to  give  higher  prices  than  they  otherwise  would  do,  it  is  an 
indictable  offence. 

Per  Oockbum,  0.J, — Is  it  aw  indictable  offence  for  persons  to  con- 
federotte  to  deceive  the  committee  of  the  Stock  Exchange,  and  pro- 
cure a  settling  day  and  a  quotation,  without  the  allegation  of  an 
intent  to  defraud  any  person  beyond  the  Stock  Exchange  Com* 
mittee  ?     Qucere, 

THIS  was  a  motion  in  arrest  of  judgment  upon  the  verdict 
of  the  jury  upon  the  following  indictment,  which  charged 
the  defendants  with  various  frauds  under  the  circumstances 
hereafter  stated. 

(a)  Reported  by  the  Editor. 
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RUG.  The  SoUcitor-Oeneral  (Gifford)  and  Poland,  for  the  prosecution, 

t?. 
AspiNAix,  Ballantine,    Sent.,    Metcalfe,    Q.C.,    Pope,     Q.C.,    Oollins 

"^KT^^  ^^^^^^>  and  Walter  ballantine,  for  the  defendants. 

Central  Criminal  Court )  The  jarors  for  our  lady  the  Queen  upon  their  oath  present 

jgyg  to  wit.  )      that  hy  a  certain  deed  made  and  dated  the  27th  day  of 

'         March  in  the  |year  of  our  Lord  1802,  an  undertaking  was  proposed  to  be  carried 

^y^^j^^ on  thenceforth  in  a  spacious  building  which  had  then  been  erected  near  to  Throg- 

Conspiracu—  morton-street,  in  the  City  of  London,  for  the  transacting  of  buying  and  selling  the 
Ind^mmt--  P^^^^°  stocks  or  funds  of  this  kingdom,  and  a  capital  sum  of  20,000/.  had  then  been 
Evid^nr^  subscribed  for  setting  on  foot  and  carrying  on  the  said  undertakiDg  under  the  name 
v*aence,  ^j  .,  ^j^^  g^^^^  Exchange,"  and  was  then  divided  into  400  shares  of  50/.  each.  And 
nine  persons  were  then  appointed  trustees  and  managers  of  the  said  undertaking,  and 
due  proyision  was  then  made  for  the  election  of  trustees  and  managers  from  among 
the  proprietors  of  the  said  undertaking  to  fill  up  vacancies,  so  that  there  should  be 
nine  such  trustees  and  managers.  And  for  the  management  and  transacting  the 
concerns  of  the  said  undertaking,  thirty  persons  bad,  previous  to  the  said  27th  day  of 
March  in  the  year  aforesaid,  been  chosen  by  ballot,  at  a  general  meeting  of  proprietors, 
a  committee  for  general  purposes,  and  due  provision  was  then  made  for  an  annual 
election  by  ballot  of  thirty  proprietors  and  subscribers  of  **  The  Stock  Exchange  " 
to  act  for  the  term  of  one  year  as  aforesaid.  And  the  said  committee  for  general 
purposes  were  thenceforth  empowered  to  haye  the  sole  management,  regulation,  and 
direction  of  all  the  concerns  of  the  said  undertaking  except  the  treasurership  thereof, 
and  the  direction  and  management  of  the  buildings  which  together  with  certain 
particular  concerns  more  especially  mentioned  in  the  said  deed  were  put  under  the 
sole  direction  of  the  said  trustees  and  managers.  And  the  trustees  and  managers  for 
the  time  being  were  empowered  to  settle  and  fix  the  price  at  which  subscribers 
should  be  admitted  to  attend  and  transact  business  at  the  said  Stock  Exchange,  and 
the  committee  for  general  purposes  for  the  time  being  were  empowered  to  admit  such 
persons  whether  proprietors  or  not  as  they  should  think  proper  to  attend  and  frequent 
the  said  building  called  "  The  Stock  Exchange  "  for  transacting  therein  the  business  of  a 
stock  broker  or  jobber  for  one  year,  to  be  computed  from  the  twenty-fifth  of  March 
in  each  year,  and  at  a  price  ot  admission  fixed  by  the  trustees  and  managers  as 
aforesaid.  And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further  present  that 
from  and  after  the  date  of  the  said  deed  and  at  the  time  of  the  taking  this  inquisition, 
the  management,  regulation,  and  direction  of  all  the  concerns  of  the  said  undertaking, 
except  as  aforesaid,  have  been  and  are  carried  on  by  the  committee  for  general 
purposes  of  the  said  Stock  Exchange.  And  that  the  committee  fur  general  purposes 
have  from  time  to  time  adopted  divers  rules  and  regulations  for  she  conduct  of 
business  on  the  Stock  Exchange,  and  divers  rules  and  regulations  of  the  said  com- 
mittee for  general  purposes  heretofore  were  and  now  are  in  full  force  and  efifect  in 
respect  of  the  members  of  the  said  Stock  Exchange  and  Stock  Exchange  transactions. 
And  that  the  said  committee  for  general  purposes  have  full  power  and  suthority  to 
expel  any  member  of  the  said  Stock  Exchange  who  violates  sny  of  the  so  adopted  as 
aforesaid  regulations,  or  fails  to  comply  with  any  of  the  said  committee's  decisions. 
And  the  jurors  aforesaid  upon  their  oath  aforesaid,  do  further  present  that  heretofore 
Joseph  Aspinall  and  William  Whyte  were  directors  of  a  certain  public  company  called 
the  Eupion  Fuel  and  Gas  Company,  Limited,  and  one  George  Parkyns  Knocker  was 
the  secretary  and  public  officer  of  the  said  company,  and  Samuel  Gurney  Fry,  John 
Saunders  Muir,  and  Charles  Knocker,  were  persons  aiding  and  assisting  in  the  estab- 
lishment of  the  said  company,  and  that  the  said  company  proposed  to  raise  a  capital 
of  85,000/1  by  subscriptions  of  shares  of  IL  each,  in  addition  to  15,000/.  represented 
by  15,000  fully  paid  up  shares  for  the  purpose  of  carrying  out  the  objects  of  the  said 
company,  and  that  the  said  company  was  in  all  respects  a  new  company. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  all 
persons  dealing  in  the  shares  of  a  new  company  aocording  to  the  rules,  regulations, 
and  usages  of  the  said  "Stock  Exchange**  when  such  new  company  has  not  yot 
received  the  appointment  of  a  special  settling  day  in  respect  of  the  transactions  in  the 
shares  of  such  new  company  require  for  the  purpose  of  making  their  contracts  and 
bargains  in  respect  of  the  said  shares  enforceable  according  to  the  rules  and  regula- 
tions of  the  said  Stock  Exchange  that  a  special  settling  day  shall  be  fixed  by  the  paid 
committee  for  general  purposes  of  the  said  Stock  Exchange,  upon  which  said  special 
settling  day  all  shares  which  had  been  theretofore  bought  and  sold  should  be  delivered 
and  paid  for  according  to  the  rules,  regulations,  and  usages  of  the  said  Stock 
Erchange. 
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And  the  jurors  aforesaid,  npon  their  oath  aforesaid,  do  farther  present  that  hereto-         i^bq. 
fore,  to  wit  on  the  first  day  of  April  in  the  year  of  onr  Lord  1874,  an  application  was  |.. 

made  by  and  on  behalf  of  the  said  Joseph  Aspinall,  William  Whyte,  Qeorge  Parkyns      Asnn all, 
Knocker,  Samuel  Gumey  Fry,  John  Saunders  Muir,  and  Oharles  Knocker,  to  the      Knocksb, 
said  committee  for  general  purposes  of  the  said  Stock  Exchange  to  appoint  a  special    Whttb,  and 
settling  day  for  transactions  in  the  shares  of  the  said  company,  and  thereupon  it       orHBaiB. 

became  and  was  necessary  that  the  said  company  should  comply  with  the  terms  of  

certain  rules  doly  issued  and  published  by  the  said  committee,  and  which  rules  were  1876. 

and  are  as  follows,  that  is  to  say  :  ^...^^~ 

'*  127.  The  committee  will  appoint  a  special  settling  day  for  transactions  in  the       Fntud 

shares  of  a  new  company  provided  that  no  allegation  of  fraud  be  substantiated.     That    Conmiratfi-^ 
there  has  been  no  representation  or  suppression  of  material  facts,  that  suflSdent  scrip    Indictment — 
or  shares  are  ready  for  deliyery,  and  that  no  impediment  exists  to  the  settlement  of       Evidence. 
the  account. 

"  128.  The  secretary  to  the  share  and  loan  department  shall  give  one  week's  notice 
to  the  Stock  Exchange  of  any  application  for  a  special  settling  day  for  transactions  in 
the  shares  of  a  new  company  previously  to  such  application  being  submitted  to  the 
committee,  and  shall  require  the  production  of  the  following  documents,  viz. : 

**  The  prospectus,  the  Act  of  Parliament,  the  Articles  of  Association,  or  a  certificate 
that  the  company  is  constituted  apon  the  cost  book  system  under  the  stannary  laws. 

**  The  original  applications  for  shares,  together  with  the  allotment  book  signed  by 
the  chairman  and  secretary  to  the  company,  and  a  certificate  signed  in  like  manner 
stating  the  number  of  shares  applied  for  and  unconditionally  allotted  and  the  amount 
of  deposits  paid  thereon. 

"  The  banker's  pass  book,  and  a  certificate  from  the  bankers  stating  the  amount  of 
deposits  received." 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the 
said  Joseph  Aspinall,  William  Whyte,  G^rge  Parkyns  Knocker,  John  Saunders 
Muir,  Oharles  Knocker,  and  Samuel  Gumey  Fry,  well  knowing  the  premises,  being 
evil  disposed  persons,  and  contriving  and  intending  to  cheat  and  defraud,  did  hereto- 
fore, to  wit»  on  the  third  day  of  February,  in  the  year  of  our  Lord,  1874,  in  the  City 
of  London,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully 
conspire,  combine,  confederate,  and  a^ree  together,  and  with  divers  other  persons 
whose  names  are  to  the  jurors  aforesaid  unknown,  by  divers  false  pretences,  and 
artful  and  subtle  means,  devices,  and  stratagems  aforesaid,  to  injure,  deceive,  pre- 
judice, and  defraud  Samuel  Herman  De  Zoete,  Thomas  Fenn,  and  others,  then  being 
members  of  the  said  committee  for  general  purposes  of  the  said  Stock  Exchange, 
and  to  induce  them  contrary  to  the  true  intent  and  meaning  of  the  said  rules  herein- 
before cited  to  appoint  a  special  settling  day  as  aforesaid,  on  the  said  Stock  Exchange, 
for  transactions  in  the  shares  of  the  said  company.  And  the  jurors  aforesaid,  on 
their  oath  aforesaid,  do  further  present  that  the  said  Joseph  Aspinall,  William  Whyte, 
George  Parkyns  Knocker,  John  Saunders  Muir,  Charles  docker,  and  Samuel  Gumey 
Fry,  and  the  said  other  persons  whose  names  are  to  the  jurors  aforesaid  unknown,  in 
pursuance  of  the  said  unlawful  conspiracy,  combination,  confederacy,  and  agreement, 
unlawfully  and  knowingly  did  falsely  pretend  to  Samuel  Herman  De  Zoete,  Thomas 
Fenn,  and  others,  then  being  members  of  the  said  committee  for  general  purposes 
of  the  said  Stock  Exchange,  that  the  number  of  shares  of  the  said  company  applied 
for  by  the  public  was  then  84,865,  that  the  number  of  shares  of  the  said  company 
allotted  unconditionally  was  then  84,565,  and  that  the  amount  received  by  the  said 
company  thereon  was  on  application  10«.  per  share,  amounting  to  the  sum  of 
17,182/L  I0«.,  tliat  15,000  of  the  shares  of  the  said  company  had  then  been  allotted 
to  the  patentee,  that  no  shares  of  the  said  company  had  been  conditionally  allotted ; 
whereas  in  troth  and  in  fact  the  number  of  shares  of  the  said  company  applied  for 
by  the  public  was  not  then  84,865,  nor  any  number  whatsoever,  and  whereas  in 
truth  and  in  fact  the  number  of  shares  of  the  said  company  allotted  unconditionally 
was  not  then  84,865,  but  on  the  contrary  thereof  the  greater  part  of  the  said  shares 
had  been  allotted  to  the  applicants  for  the  same  upon  the  condition  that  they  the  said 
applicants  should  not  be  called  upon  to  piy  for  the  same,  and  whereas  in  truth 
and  in  fact  the  amount  received  by  the  said  company  upon  the  applications  for  the 
said  shares  was  not  17,182/.  lOs.,  nor  was  any  amount  whatever  received  by  the  said 
company  from  applicants  for  shares,  and  whereas  in  truth  and  in  fact  15,000  fully 
paid  up  shares  of  the  said  company  had  not  been  taken  by  the  patentee,  and 
whereas  in  truth  and  in  fact  a  large  number  to  wit,  34,865  shsres  had  been  con- 
ditionally allotted  as  aforesaid  against  the  peace  of  our  said  Lady  the  Queen,  her 
Crown  and  dignity. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  at  the  time  of  oommitting  the  offence  hereinafter  in  this  count  mentioned. 
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the  said  Joeeph  Aspmail  and  William  Whyte  were  direotora,  and  the  said  Qeorge 
Psrkyns  Knook^r  was  aeoretary  of  the  oompaoy  in  the  first  ooant  mentioned,  to  wit 
'*  The  Eupion  Fuel  and  Gas  Company  (Limited),"  and  the  said  Samuel  Gomey  Fry, 
John  Saunders  Muir,  and  Charles  Knooker,  were  persons  aiding  and  asaiBting  in  the 
establishment  of  the  said  company,  and  application  had  been  made  on  behalf  of  the 
said  company  to  the  committee  for  general  purposes  of  **  The  said  Stock  Elxchange," 
being  the  undertaking  in  the  first  count  of  this  indictment  mentioned,  to  order  the 
quotation  of  the  shares  of  the  said  new  company  in  the  official  list  of  ^  The  said 
Stock  Exchange,"  under  and  in  pursuance  of  a  certain  rule  duly  issued  and  published 
by  the  said  .committeee,  and  which  rule  is  as  follows,  that  is  to  say : 

**  129.  The  committee  will  order  the  quotation  of  a  new  company  in  the  official 
list  provided  that  the  company  is  of  hon^  Jide  character,  and  of  sufficient  magnitude 
and  importance,  that  the  requirements  of  rule  128haye  been  complied  with,  and  that 
the  prospectus  has  been  publicly  advertised,  and  agrees  substantially  with  the  Act  of 
Parliament  or  the  Articles  of  Association,  and  in  the  case  of  Limited  Companies 
contains  the  Memorandum  of  Association,  that  it  provides  for  the  issue  of  not  less  than 
one-half  of  the  nominal  capital,  and  for  the  payment  of  ten  per  cent,  upon  the 
amount  subscribed,  and  sets  forth  the  arrangements  for  raising  the  capital  whether 
by  shares  fully  or  partly  paid  up  with  the  amounts  of  each  respectively,  and  also 
states  the  amount  paid  or  to  be  paid  in  money  or  otherwise  to  concessionaries, 
owners  of  property,  or  others,  on  the  formation  of  the  company,  or  to  contractors 
for  works  to  be  executed,  and  the  number  of  shares,  if  any,  proposed  to  be  con- 
ditionally allotted. 

That  two-thirds  of  the  whole  nominal  capital  proposed  to  be  issued  (shares  reserved, 
or  granted  in  lieu  of  money  payments  to  concessionaires,  owners  of  property,  or  others, 
not  being  counted  in  such  two-thirds)  have  been  applied  for  by  and  unconditionally 
allotted  to  the  public,  that  the  Articles  of  Association  restrain  the  directors  from 
employing  the  funds  of  the  company  in  the  purchase  of  its  own  shares,  and  that  a 
member  of  the  Stock  Exchange  is  authorised  by  the  company  to  give  full  information 
as  to  the  formation  of  the  undertaking,  and  be  able  to  satisfy  the  committee  as  to  all 
particulars  they  may  require. 

In  cases  where  fully  paid  shares  have  been  granted  in  lieu  of  money  payments 
an  official  certificate  wiU  be  required  that  the  contract  providing  for  the  issue  of 
such  shares  has  been  filed  with  the  Registrar  of  Joint  Stock  Companies,  as  prescribed 
by  the  25th  section  of  the  Companies  Amendment  Act,  1867. 

Foreign  companies  partly  subscribed  for  and  allotted  in  this  country  shall  not, 
unless  under  special  circumstances,  be  allowed  a  quotation  in  the  official  list  until 
they  have  been  officially  quoted  in  the  country  to  which  they  belong. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the 
said  Joseph  Aspinall,  William  Whyte,  George  Parkyns  Knocker,  John  Saunders 
Muir,  Charles  Knocker,  and  Samuel  Gumey  Fry,  had  applied  to  and  requested  one 
Sir  Robert  Walter  Carden  and  others,  then  being  a  firm  of  stockbrokers  and  members 
of  the  said  Stock  Exchange,  and  authorised  the  said  Sir  Robert  Waltor  Carden  and 
others  to  give  the  information  hereinbefore  mentioned,  and  to  apply  to  the  said 
committee  to  order  the  said  quotation  of  the  shares  of  the  said  company  in  the 
official  list  of  the  said  Stock  Exchange,  and  the  said  Gtoorge  Parkyns  Knocker  had 
employed  the  said  Sir  Robert  Walter  Carden  and  others  to  sell  divers  shares  of  the 
said  company,  to  wit  5000  shares  on  behalf  of  certain  alleged  vendors  of  patents,  and 
the  said  Sir  Robert  Walter  Carden  and  others  had  bargained  for  the  sale  of  300  of 
the  said  shares. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the 
said  Joseph  Aspinall,  William  Whyte,  George  Parkyns  Knocker,  John  Saunders 
Muir,  Charles  Knocker,  and  Samuel  Gumey  Fry,  did  heretofore  to  wit,  on  the  8rd 
day  of  February,  in  the  year  of  our  Lord,  1874,  in  the  City  of  London,  and  within 
the  jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully  conspire,  combine, 
confederate,  and  agree  together,  and  with  divers  other  persons  whose  names  are  to 
the  jurors  aforesaid  unknown,  by  divers  false  pretences,  and  artful  and  subtle  means, 
devices,  and  stratagems,  to  injure  and  deceive  the  said  members  of  the  said  committee, 
and  to  induce  them  contrary  to  the  true  intent  and  meaning  of  the  said  rules  herein- 
before in  this  count  and  in  the  first  count  of  this  indictment  mentioned  to  order  a 
quotation  of  the  shares  of  the  said  company  in  the  official  list  of  the  said  Stock 
Exchange,  and  thereby  to  induce  and  persuade  divers  of  the  liege  subjects  of  our  said 
Lady  the  Queen,  who  should  thereafter  buy  and  sell  the  shares  of  the  said  company, 
to  believe  that  the  said  company  was  duly  formed  and  constituted,  and  bad  in  all 
respects  complied  with  the  rules  and  regulations  of  the  said  undertaking  in  the  first 
count  of  this  indictment  described  and  mentioned,  to  wit,  the  said  Stock  Exchange, 
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Ao  as  to  entitle  the  said  company  to  have  their  shares  quoted  in  the  official  list  of  the  Ttin. 

said  Stock  Exchange.  «. 

And  that  the  said   Joseph  Aspinall,  William  Whyte,   Qeorge   Parkyns  Knocker,      AgnNAix^ 
John  Saunders  Muir,  Oharles  Elnocker,  and  Samuel  Gurney  Fry,  and  the  said  other      Enogkkb, 
persons  whoee  names  are  to  the  jurors  aforesaid  unknown,  in  pursuance  of  the  said    Whttb,  ahd 
unlawful   conspiracy,   combination,   confederacy,    and    agreement,    unlawfully    and        othebs. 

knowingly  did  falpely  pretend  to  Samuel  Herman  De  Zoete,  Thomas  Fenn  and  others,  

being   members  of   the  said    committee  for  general   purposes  of   the  said   Stock  1876. 

Exchange,  that  the  number  of  shares  of  the  said  company  applied  for  by  the  public         

was  then  34,865,  that  the   number  of  shares  of  the  said   company  allotted    un-        Frcatd — 
conditionally  was  then  84,865,  and  that  the  amount  received  by  the  said  company    CfmtfHracy-^ 
thereon  was  on  application  10s.  per  share,  amounting  to  the  sum  of  17,182^  10s.,    lnd*ctmuU~^ 
that  15,000  of   the   said  shares    had   then   been  allotted  to  the  patentee,   that  no       EMetice* 
shares  had  been  conditionally  allotted,  and  did  thereby  induce  the  said  committee  for 
general  purposes  of  the  said  Stock  Exchange  to  order  the  said  shares  to  be  quoted 
in  the  official  list  of  the  said  Stock  Exchange,  on  and  after  the  28th  day  of  May, 
in  the  year  aforesaid,  against  the  peace  of  our  said  Lady  the  Queen,  her  Grown  and 
dignily. 

Third  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  before  and  at  the  time  of  committing  the  o£Fence  hereinafter  in  this 
count  mentioned,  the  said  Joseph  Aspinall  and  WiUiam  Whyte  were  directors  of  the 
said  public  company,  and  the  said  George  Parkyns  Knocker  was  the  secretary  and 
public  officer  of  the  said  company,  and  the  said  Samuel  Gurney  Fry,  John  Saunders 
Mnir,  and  Charles  Knocker,  were  persons  aiding  and  assisting  in  the  establishment 
of  the  said  company,  and  the  committee  for  general  purposes  of  the  undertaking 
described  in  the  first  count  of  this  indictment,  that  is  to  say,  the  committee  for 
general  purposes  of  the  Stock  Exchange,  had  appointed  a  special  settling  day  as  in  the 
first  count  mentioned  for  transactions  in  the  shares  of  the  said  company,  and  had 
ordered  the  quotation  of  the  shares  of  the  said  company  in  the  official  list  of  the 
said  Stock  Exchange. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  before 
the  commission  of  the  o£Fence  hereinafter  mentioned,  and  before  the  said  committee 
had  appointed  a  special  settling  day  as  aforesaid  for  transactions  in  the  shares  of  the 
said  company,  and  ordered  the  quotations  of  the  said  shares  in  the  said  official  list  as 
hereinbefore  mentioned,  the  greater  part  of  the  shares  in  the  said  company  had  been 
by  the  said  Joseph  Aspinall,  William  Whyte,  George  Parkyns  Knocker,  John  Saunders 
Muir,  Charles  Knocker,  and  Samuel  Gurney  Fry,  allotted  to  persons  who  were  not 
real  and  genuine  applicants  for  such  shares,  and  who  had  not  paid  any  consideration 
lor  the  same,  and  who  had  signed  forms  of  transfer  of  the  said  shares  without 
naming  therein  the  transferees  of  the  same,  and  that  the  whole  of  the  said  shares  of 
the  said  company,  with  the  exception  of  a  small  number,  to  wit  three  shares,  were 
under  the  control  and  under  the  power  and  disposition  of  the  said  Joseph  Aspinall. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  by  a 
rule  made  by  the  said  committee  for  general  purposes  of  the  said  undertaking,  in  the 
first  count  of  this  indictment  mentioned,  to  wit  the  committee  for  general  purposes 
of  the  said  Stock  Exchange,  all  shares  sold  by  a  member  of  the  said  Stock  Exchange 
and  not  delivered  according  to  the  rules  and  regulations  of  the  said  Stock  Exchange 
to  the  purchaser  of  the  same  at  the  time  mentioned  in  the  contract  of  sale  may  be 
bought  in  upon  a  subsequent  day,  and  any  loss  occasioned  by  such  repurchase  has  to 
be  borne  by  the  seller. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the 
said  Joseph  Aspinall,  William  Whyte,  George  Parkyns  Knocker,  John  Saunders 
Muir,  Charles  Knocker,  and  Samuel  Gurney  Fry,  well  knowing  the  premises,  and 
weU  knowing  that  the  said  shares  were  under  the  control  of  the  said  Joseph  Aspinall, 
and  could  not  be  delivered  to  buyers  save  with  his  consent,  heretofore  to  wit  on  the 
8rd  day  of  February,  in  the  year  aforesaid,  in  the  City  of  London,  and  within  the 
jurisdiction  of  the  Central  Criminal  Court,  unlawfully  and  wickedly,  and  with  intent 
to  defraud,  did  conspire,  combine,  confederate,  and  agree  together,  with  divers  other 
persons  whose  names  are  to  the  jurors  aforesaid  unknown,  by  divers  false  pretences 
and  artful  and  subtle  means,  devices,  and  stratagems,  to  induce  and  persuade  divers 
brokers  and  others,  members  of  the  said  Stock  Exchange,  to  wit  all  such  brokers  and 
dealers  in  shares  of  public  companies,  members  of  the  said  Stock  Exchange,  as  could 
be  induced  to  believe  in  the  real  and  genuine  character  of  divers  contracts  made  for 
the  sale  and  purchase  of  shares  in  the  said  company,  to  make  contracts  subject  to  the 
rules  and  regulations  of  the  said  Stock  Exchange  for  the  sale  of  several  thousands  of 
such  shares,  and  to  cheat  and  defraud  them  of  large  sums  of  money  in  respeot  of  aneh 
contracts  as  aforesaid  for  the  sale  of  the  said  shares.    And  that  the  said  Jos^ih 
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Rhq.  Aspinall,  William  Whyte,  Georgo  Parkyns  Knooker,  John  Saanden  Mnir,  Charles 

9.  *  Knocker,  and  Samnel  Gumey  Fry,  and  the  said  other  persons  whose  names  are  to  the 

AspiNALL,      jnrors  aforesaid  unknown,  in  parsoance  of  the  said  unlawfal  conspiracy,  combination, 

Knocker,      confederacy  and  agreement,  did  indace  and  persaade  dirers  persons,  members  of  the 

Whtte,  and    said  Stock  Exchange,  to  wit  James  Chapman  and  others  his  partners,  Jobn  Croeeley 

oxHSBfl.        Fielding  and  another  his  partner,  John  Richard  Race  Godfrey  and  another  his  partner, 

John  Alere  Hankey  and  another  his  partner,  George  Cunningham,  George  Augustus 

1876.         Addison,  and  George  Plater,  to  make  contracts  for  the  sale  of  diyers  shares  of  the 

said  company,  subject  to  the  said  rules  and  regulations  of  the  said  Stock  Exchange, 

Fraud—       ^  diyers  of  Her  Majesty's  liege  subjects,  they,  the  said  Joseph  Aspinall,  William 

Conspiracv-    Whyte,   George    Parkyns  Knocker,  John   Saunders   Muir,   Charles   Knocker,   and 

IjuUctment—    Samuel  Gumey  Fry,  then  well  knowing  that  the  said  shares  were  not  intended  to  be 

Evidence.      deliTered  to  the  purchaser  thereof.  And  so  the  jurors  aforesaid,  upon  their  oath  afore> 

said,  do  say  that  the  said  Joseph  Aspinall,  William  Whyte,  George  Parkyns  Knocker, 

John  Saunders  Muir,  Charles  GCnocker,  and  Samuel  Gumey  Fry,  unlawfully  did,  on 

the  day  and  year  aforesaid,  conspire,  combine,  confederate,  and  agree  together  with 

other  persons  whose  names  are  to  the  jurors  unknown,  by  the  means  aforesaid,  to 

cheat  and  defraud  the  said  James  Chapman  and  others  his  partners,  John  Crossley 

Fielding  and  another  his  partner,  John   Richard   Race  Godfrey  and  another  his 

partner,  John  Alers  Hankey  and  another  his  partner,  George  Cunningham,  George 

Augustus  Addison,  and  George  Plater,  of  large  sums  of  money  of  their  respective 

moneys  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  •dignity. 

Fourth  Count. — And  the .  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther 
present  that  before  and  at  the  time  of  committing  the  ofiPence  hereinafter  mentioned, 
it  was  required  by  the  rules  and  regulations  of  the  committee  for  general  purposes  of 
the  undertaking  described  in  the  first  count  of  this  indictment,  that  is  to  say  **The 
Stock  Exchange,"  and  according  to  the  course  of  dealings  of  the  said  Stock  Exchange 
in  the  second  count  of  this  indictment  mentioned,  that  bargains  in  shares  officially 
quoted  in  the  list  of  the  said  Stock  Elxchange  should  be  fulfilled  by  the  members  of 
the  said  Stock  Exchange  at  whatever  cost  of  money  necessary  for  the  duo  fulfilment 
thereof,  and  that  members  of  the  said  Stock  Exchange  who  failed  so  to  fulfil  their 
said  bargains  according  to  the  rules  and  regulations  of  the  said  Stock  Exchange 
should  be  liable  to  be  expelled  from  their  said  membership.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present  that  brokers  of  shares,  being  members  of 
the  said  Stock  Exchange,  do  sell  shares  so  officially  quoted  as  aforesaid,  according  to 
the  rules,  regulations,  and  usages  of  the  said  Stock  Exchange  for  settlement  on  a  day 
fixed  and  undertake  to  deliver  the  said  shares  on  the  said  settling  day,  and  in  the 
event  of  the  said  brokers  of  shares  who  have  sold  shares  as  aforesaid,  through  any 
cause  whatsoever  failing  to  deliver  the  said  shares  so  sold  by  them  within  ten  days 
after  the  said  settling  day,  the  buyers  of  the  said  shares  are  empowered  then  and 
thereafter  to  buy  in  the  said  shares  against  the  said  selling  brokers  at  any  price 
which  may  be  demanded  by  any  person  who  has  power  to  deliver  the  said  shares,  and 
the  buyers  of  the  said  shares  are  empowered  to  claim  and  receive  from  the  said  selling 
brokers  the  sum  of  money  paid  in  respect  of  the  said  shares  so  bought  in  as  aforesaid, 
in  excess  of  the  price  at  which  the  said  selling  brokers  had  contracted  to  sell  the 
same. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  on  the 
7th  day  of  March  in  the  year  of  our  Lord  1874,  a  certain  public  company  called  the 
Eupion  Fuel  and  Gas  Company,  Limited,  was  certified  as  incorporated  under  **  The 
Companies  Act,  18C2  "  and  "  The  Companies  Act,  1867,"  with  an  amount  of  50,000/. 
capita],  divided  into  50,000  shares  of  1/.  esch,  payable  in  two  several  sums  of  10«.  per 
share,  viz.,  10s.  per  share  upon  application  and  lOs.  per  share  upon  allotment ;  and 
that  on  the  26th  day  of  May  in  the  year  aforesaid,  a  special  settlmg  day,  as  in  the 
first  count  of  this  indictment  is  mentioned,  was  fixed  by  the  said  committee  for 
general  purposes  of  "  The  said  Stock  Exchange  "  to  wit  the  28th  day  of  May  afore> 
said,  and  from  and  after  the  said  28th  day  of  May  aforesaid,  all  bargains  in  the  shares 
of  the  said  company  were  ordered  by  the  said  committee  to  be  quoted  in  the  official 
list  of  prices  of  shares  dealt  in  by  members  of  the  said  Stock  Exchange.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  before  the  com- 
mitting of  the  offence  hereinafter  mentioned,  the  whole  of  the  said  50,000  shares  of 
the  said  company,  save  and  except  three  shares,  had  been  transferred  by  several 
deeds  of  transfer  by  the  persons  to  whom  the  said  shares  were  allotted,  and  wei« 
wholly  in  the  control,  power,  and  possession  of  the  said  Joseph  Aspinall,  so  that  if 
sales  of  more  than  three  shares  were  effected  by  brokers  and  other  persons  aocoi-ding 
to  the  rules  and  regulations  of  the  said  Stock  Exchange,  no  delivery  of  such  sharas 
oould  take  place  save  and  except  by  consent  of  the  said  Joseph  Aspinall.  And  the 
Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  heretofore,  to  wit 
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on  the  8rd  day  of  February  in  the  year  of  our  Lord  1874,  Joseph  Aspinall,  William  j^^q 

Whyte,  Qeorge  Parkyns  Knocker,  John  Saunders  Muir,  Charles  Knocker,  and  Samuel  ^,^ 

Gumey  Fry,  unlawfully,  wickedly,  and  deceitfully  did  conspire,  combine,  confederate,      Abpinall, 
and  agree  together,  and  with  other  persons  whose  names  are  to  the  jurors  aforesaid      Knockbb 
unknown,  falsely  to  represent  to  and  cause  to  be  believed  by  divers  members  of  the    Whytb,  and 
said  Stock  Exchange  and  other  persons,  that  the   said  John  Saunders  Muir  and        qthebs. 

Samuel  Qumey  Fry  had  power  to  sell  and  were  willing  to  sell  15,000  shares  of  the  

said  company,  and  that  divers  persons  of  means  and  repute  were  willing  to  buy  on  1876 

their  own  behalf  a  large  number  of  the  said  shares,  to  wit  15,000  shares,  and  that  the  .' 

said  Samuel  Gumey  Fry  and  John  Saunders  Muir  had  power  to  deliver  and  were       Fraud— 

willing  to  deliver  the  said  1 5,000  shares  upon  a  day  named,  that  is  to  say,  on  the    Consuiraat 

29th  day  of  September  in  the  year  aforesaid,  according  to  bai-gains  aud  agreements    JttdlcitMnt 

tio  made  by  the  said  John  Saunders  Muir  and  Samuel  Gumey  Fry  to  that  effect,  Evidence 
whereas  in  truth  and  in  fact  the  said  John  Saunders  Muir  and  Samuel  Gurney  Fry 
had  not  any  shares  of  the  said  company  to  sell,  and  did  not  intend  to  fulfil  tbeir  said 
bargains  and  agreements,  and  whereas  in  truth  and  In  fact  the  said  persons  of  means 
and  repute  were  not  willing  to  buy  any  shares  of  the  said  company  on  their  own 
behalf,  but  were  the  mere  agents  and  nominees  of  the  said  Joseph  Aspinall,  William 
Wbyte,  George  Parkyns  Knocker,  John  Saunders  Muir,  Charles  Knocker,  and 
Samuel  Gurney. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  in 
pursuance  of  the  said  conspiracy,  combination,  confederacy,  and  agreement  the  said 
Joseph  Aspinall,  William  Wbyte,  George  Parkyns  Knocker,  John  Saunders  Muir, 
Charles  Knocker,  and  Samuel  Gurney  Fry,  by  divers  false  and  fraudulent  means, 
stratagems,  and  devices,  unlawfully  did  cause  and  induce  divers  members  of  the  said 
Stock  Exchange  and  other  persons,  that  is  to  say  James  Chapman  and  others  his 
partners,  John  Crossley  Fielding  and  another  his  partner,  John  Richard  Race  Godfrey 
and  another  his  partner,  John  Alers  Hankey  and  another  his  partner,  George 
Cunningham,  George  AugOstus  Addison,  George  Plater,  John  Lingard  Yaughan, 
Francis  George  Whitwham,  David  William  Nell,  John  Gamgee,  and  William  Stephen 
Rayner  to  make  bargains  to  sell  a  large  number,  to  wit  14,500,  of  the  shares  of  the 
said  company,  subject  to  the  rules  and  regulations  of  the  said  Stock  Exchange,  and 
under  the  penalties  and  conditions  hereinbefore  mentioned ;  and  that  upon  the  said 
John  Saunders  Muir  and  Samuel  Gurney  Fry  not  delivering  the  said  shares  and 
breaking  their  said  agreements  so  to  deliyer  them,  the  said  Joseph  Aspinall,  William 
Wbyte,  George  Parkyns  Knocker,  John  Saunders  Muir,  Charles  Knocker,  and  Samuel 
Gurney  Fry  did  cause  the  said  agents  and  nominees  to  require  delivery  from  the  said 
brokers  and  other  persons,  to  wit,  James  Chapman  and  others  his  partners,  John 
Crossley  Fielding  and  another  his  partner,  John  Richard  Race  Godfrey  and  another 
bis  partner,  John  Alers  Hankey  and  another  his  partner,  George  Cunningham,  George 
Augustus  Addison,  George  Plater,  John  Lingard  Yaughan,  Francis  George  Whitwham, 
David  William  Nell,  John  Gamgee,  and  William  Stephen  Rayner,  who  had  been 
fraudulently  induced  to  make  the  said  bargains  as  aforesaid,  with  the  intent  that  in 
default  of  the  said  delivery  of  the  said  shares,  the  said  agents  and  nominees  should 
buy  in  as  aforesaid,  from  the  said  Joseph  Aspinall,  a  number  of  shares  equal  to  the 
number  of  shares  so  sold  by  the  said  James  Chapman  and  others  his  partners,  John 
Crossley  Fielding  and  another  his  partner,  John  Richard  Race  Godfrey  and  another 
his  partner,  John  Alers  Hankey  and  another  his  partner,  George  Cunningham,  George 
AugUBtus  Addison,  George  Plater,  John  Lingard  Yaughan,  Francis  George  Whitwham, 
David  William  Nell,  John  Gamgee,  and  William  Stephen  Rayner,  at  prices  in  excess 
of  the  prices  at  which  the  said  James  Chapman  and  others  his  partners,  John  Crossley 
Fielding  and  another  his  partner,  John  Richard  Race  Godfrey  and  another  his  partner, 
John  Alers  Hankey  and  another  his  partner,  George  Cunningham,  George  Augustus 
Addison,  Gtoorge  Plater,  John  Lingard  Yaughan,  Francis  George  Whitwham,  David 
William  Nell,  John  Gamgee,  and  William  Stephen  Rayner  had  agreed  to  sell  the  said 
14,500  shares,  and  to  claim  and  receive  from  the  said  James  Chapman  and  others  his 
putners,  John  Crossley  Fielding  and  another  his  partner,  John  Richard  Race 
Godfrey  and  another  his  partner,  John  Alers  Hankey  and  another  his 
partner,  George  Cunningham,  George  Augustus  Addison,  George  Plater, 
John  Lingard  Yaughan,  Francis  George  Whitwham,  David  William  Nell,  John 
Gamgee,  and  William  Stephen  Rayner  divers  large  sums  of  money,  that  is  to  say  the 
moneys  paid  for  the  shares  so  bought  in  as  aforesaid,  in  excess  of  the  moneys  at  which 
the  said  selling  brokers  had  agreed  to  sell  the  same,  and  to  cheat  and  defraud  them 
of  their  said  moneys  respectively,  against  the  peace  of  our  said  Lady  the  Queen,  her 
Crown  and  dignity. 

Fifth  Count — And  the  jurors   aforesaid,   upon  their  oath  aforesaid,   do  further 
present  that  James  Chapman  and  others  his  partners,  John  Crossley  Fielding  and 
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Rao.  another  his  pArtner,  John  Rtohard  Raoe  Godfrey  and  another  hie  partner,  John  Alere 

9.  Hankey  and  another  his  partner,  George  Canningham,  George  Anguetos  Addison,  and 

AgPiNAUU,  George  Plater  were  brokers  and  mem^rs  of  the  undertaking  in  the  first  count  of  this 

Knookbb,  indictment,  described  and  stated,  that  is  to  ssy,  the  ^*  Stock  Exchange,**  and  dealt  in 

Warn,  AMD  shares  of  public  companies  according  to  the  course  of  business  on  the  said  Stock 

OTHBia.  Exchange,  and  that  according  to  the  course  of  business  on  the  said  Stock  Exchange 

brokers  and  members  thereof  are  liable  to  pay  for  and  to  make  good  the  default  of 

1876.  principals  on  whose  behalf  they  enter  into  contracts  to  sell  and  deliver  shares  of 

public  companies. 

Frauds  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  Joseph 

Cbjupirocy—  Aspinall,  William  Whyte,  George  Parkyns  Knocker,  John  Saunders  Muir,  Charles 
InActmaU-^  Knocker,  and  Samuel  Gumey  Fry,  well  knowing  the  premises,  did  heretofore,  to  wit. 
Evidence,  on  the  8rd  dsy  of  February,  in  the  year  of  our  Lord,  1874,  in  the  City  of  London, 
and  within  tKe  jurisdiction  of  the  said  Centrsl  Criminal  Court,  unlawfully  conspire, 
combine,  confederate,  and  agree  together,  and  with  diyers  other  persons  whose  namas 
are  to  the  jurors  aforesaid  unknown,  to  induce  the  said  James  Chapman  and  others 
his  partners,  John  Crossley  Fielding  and  another  his  partner,  John  Richard  Race 
€K)direy  and  another  his  partner.  John  A.lers  Hankey  and  another  his^  partner,  George 
Cunningham,  George  Auq^utus  Addison,  and  George  Plater  to  believe  that  certain 
persons  were  desirous  of  selling  certain  shares  in  the  Enpion  Fuel  and  Gas  Company 
(Limited),  and  thereupon  to  induce  tbe  said  James  Chapman  and  others  his  partners, 
John  Crossley  Fielding  and  another  his  partner,  John  Alers  Hankey  and  another  his 
partner,  George  Cunningham,  George  Augustus  Addison,  and  George  Plater  to  make 
contracts  in  respect  thereof,  and  then  to  prevent  the  fulfilment  of  the  said  contracts 
so  made  as  aforesaid,  by  arranging  and  procuring  that  the  shares  so  sold  by  the  said 
James  Chapman  and  others,  John  Crossley  Fielding  and  another,  John  Richard  Race 
GK)dfrey  and  another,  John  Alers  Hankey  and  another,  George  Cunningham,  George 
Augpistus  Addison,  and  George  Plater,  should  not  be  delivered,  and  that  the  princip^ 
of  the  said  James  Chapman  and  others,  John  Crossley  Fielding  and  another,  John 
Richard  Race  Godfrey  and  another,  John  Alers  ELankey  and  another,  George  Cunning- 
ham, George  Augustus  Addison,  and  George  Plater  should  make  default  in  respect  of 
the  said  contracts  for  the  said  sales  of  tbe  said  shares. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  in 
pursuance  of  the  said  unlawful  conspiracy,  combination,  confederacy,  and  agreement, 
the  said  Joseph  Aspinall,  William  Whyte,  George  Parkyns  Knocker,  John  Saunders 
Muir,  Charles  Knocker,  and  Samuel  Gurney  Fry,  did  on  the  day  and  year  aforesaid, 
and  within  the  jurisdiction  aforesaid,  unlawfully  conspire,  combine,  confederate,  and 
agree  together,  and  with  the  said  other  persons  whose  names  are  to  the  jurors  afore- 
said unknown,  that  certain  other  persons  acting  for  the  said  Joseph  Aspinall,  William 
Whyte,  George  Parkyns  Knocker,  John  Saunders  Muir,  Charles  Knocker,  and  Samuel 
Gurney  Fry  should  bay  the  said  share,  and  should  obtain  and  procure  for  the  gain  of 
the  said  Joseph  Aapinall,  William  Whyte,  George  Parkyns  Knocker,  John  Saunders 
Muir,  Charles  Knocker,  and  Samuel  Gurney  Fry  from  the  said  James  Chapman  and 
others,  John  Crossley  Fielding  and  another,  Jolm  Richard  Race  Godfrey  and  another, 
John  Alers  Hankey  and  another,  George  Cunningham,  George  Augustus  Addison,  and 
George  Plater,  payment  of  moneys  in  compensation  for  the  default  so  procured  to  be 
made  by  the  said  Joseph  Aspinall,  William  Whyte,  George  Parkyns  Knocker,  John 
Saunders  Muir,  Charles  Knocker,  and  Samuel  Gurney  Fry,  in  respect  of  the  said 
contracts  for  the  sale  of  the  said  shares  of  the  said  company,  againat  the  peace  of  our 
said  Lady  the  Queen,  her  Crown  and  dignity. 

Sixth  Count — And  the  jurors  aforenaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  Joseph  Aspinall,  William  Whyte,  George  Parkyns  Knocker,  John 
Saunders  Muir,  Charles  Knoclcer,  and  Samuel  Gurney  Fry  heretofore,  to  wit  on  the 
8rd  day  of  February,  in  the  year  of  our  Lord  1874,  in  the  City  of  London,  and  within 
the  jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully,  fraudulently,  and 
deceitfully  did  conspire,  combine^  confederate,  and  agree  together,  and  with  divers 
other  persons  whose  names  are  to  the  jurors  aforesaid  unknown,  to  induce  divers  of 
Her  Majesty's  liego  subjects  who  were  brokers  and  members  of  the  said  undertaking 
in  the  first  count  of  this  indictment  mentioned,  to  wit  the  said  Stock  Exchange,  by 
divers  false  pretences,  representations  and  subtle  means  and  devices,  to  sell  and  to 
make  contracts  for  the  sale  and  delivery  of  divers  large  numbers  of  shares  in  the 
Eupion  Fuel  and  Gas  Company  (Limited),  to  and  with  divers  others  of  Her  Majesty's 
liege  subjects,  who  were  members  of  the  said  Stock  Exchange,  subject  to  the  rules, 
regulations,  and  usages  of  tbe  said  Stock  Exchange,  and  to  prevent  the  delivery  of 
the  said  shsros  by  the  said  brokers  and  members  in  this  count  first  mentioned,  in 
accordance  with  the  said  contracts,  and  to  put  it  out  of  the  power  of  the  said  brokers 
and  members  in  this  count  first  mentioned  to  deliver  the  said  shares  to  the  purchasers 
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of  tiie  fame,  and  to  cbeat  and  defraud  the  said  broken  and  members  in  this  count 
first  mentioned  who  shoiUd  be  so  indnoed  to  sell  the  said  shares  and  to  make  oontraots 
for  the  sale  and  delivery  of  the  said  shares  as  aforesaid  of  divers  large  sums  of  money 
of  the  respeotiye  moneys  of  the  said  brokers  and  members  in  this  count  first 
mentioned,  which  they  would  be  liable  and  compelled  to  pay  to  the  said  other  members 
of  the  said  Stock  Exchange  with  whom  they  might  be  induced  to  make  contracts  for 
the  sale  and  delivery  of  the  said  shares  as  aforesaid,  according  to  the  rules,  regulations, 
and  usages  of  the  said  Stock  Exchange  in  consequence  and  by  reason  of  the  non- 
delivery of  the  said  shares  in  this  count  mentioned  against  the  peace  of  our  said  Lady 
the  Queen,  her  Crown  and  dignity. 

StventA  Count.— And  the  jurors  aforesaid,   upon  their  oath  afore8aid,*do  further 

§  resent  that  the  said  Joseph  Aspinall,  William  Whyte,  Oeorge  Parkyns  Knocker,  John 
aunders  Muir,  Charles  Knocker,  and  Samuel  Gumey  Fry  heretofore,  to  wit,  on  the 
8rd  day  of  February,  in  the  year  of  our  Lord  1874,  in  the  City  of  London,  and  within 
the  jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully,  fraudulently,  and 
deceitfully,  did  conspire,  combine,  confederate,  and  agree  together  and  with  divers 
other  persons  whose  names  are  to  the  jurors  aforesaid  unknown,  to  induce  divers  of 
Her  Majesty's  liege  subjects,  to  wit,  James  Chapman  and  others  his  partners,  John 
Crossley  Fielding  and  another  his  partner,  John  Richard  Race  Codfrey  and  another 
his  partner,  John  Alers  Hankey  and  another  his  partner,  George  Cunningham,  George 
Augustus  Addison,  and  George  Plater,  who  were  brokers  and  members  of  the  said 
undertaking  in  the  first  count  of  this  indictment  described  and  stated,  to  wit,  the 
Stock  Exchange,  by  divers  false  pretences,  representations,  and  subtle  means  ahd 
devices,  to  sell  and  to  make  contracts  for  the  sale  and  delivery  of  divers  large  numbers 
of  shares  in  the  Eupion  Fuel  and  Gas  Company  T Limited),  to  and  with  divers  others 
of  Her  Majesty's  liege  subjects,  subject  to  the  rules,  regidations,  and  usages  of  the 
said  Stock  Exchange,  and  to  prevent  the  delivery  of  the  said  shares  by  the  said 
brokers  and  members  in  this  count  first  mentioned,  in  accordance  with  the  said 
contracts,  and  to  put  it  out  of  the  power  of  the  said  brokers  and  members  in  this 
count  first  mentioned  to  deliver  the  said  shares  to  the  purchasers  of  the  same,  and  to 
cheat  and  defraud  the  said  brokers  and  members  in  this  count  first  mentioned,  who 
should  be  so  induced  to  sell  the  said  shares  and  to  make  contracts  for  the  sale  and 
delivery  of  the  said  shares  as  aforesaid,  of  divers  large  sums  of  money  of  the 
respective  moneys  of  the  said  brokers  and  members  in  this  count  first  mentioned, 
which  they  would  be  liable  and  compelled  to  pay  to  the  said  other  persons  with  whom 
they  might  be  induced  to  make  contracts  for  the  sale  and  delivery  of  the  said  shares 
as  aforesaid,  according  to  the  rules,  regulations,  and  usages  of  the  said  Stock  Exchange, 
in  consequence  and  by  reason  of  the  non-delivery  of  the  said  shares  in  this  count 
mentioned,  against  the  pfeace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Eighth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Joseph  Aspinall,  William  Whyte,  George  Parkyns  Knocker, 
John  Saunders  Muir,  Charles  Knocker,  and  Samuel  Gurney  Fry  heretofore,  to  wit, 
on  the  Srd  day  of  February,  in  the  year  of  our  Lord,  1874,  in  the  City  of  London, 
and  within  the  jurisdiction  of  the  said  Central  Criminid  Court,  unlawfully,  fraudu- 
lently, and  deceitfully,  did  conspire,  combine,  confederate,  and  agpree  together,  and 
with  divers  other  persons  whose  names  are  to  the  jurors  aforesaid  unknown,  to  induce 
divers  of  Her  Majesty's  liege  subjects,  to  wit,  James  Chapman  and  others  his  partners, 
John  Crossley  Fielding  and  another  his  partner,  John  Richard  Race  Godfrey  and 
another  his  partner,  John  Alers  Hankey  and  another  his  partner,  and  George 
Cunningham,  George  Angustus  Addison,  and  George  Plater,  who  were  brokers  and 
members  of  the  said  undertaking  in  the  first  count  of  this  indictment  described  and 
stated,  to  wit  the  said  Stock  Exchange,  by  divers  false  pretences,  representations,  and 
subtle  means  and  devices  to  sell  and  to  make  contracts  for  the  sale  and  delivery  of 
divers  large  numbers  of  shares  in  the  Eupion  Fuel  and  Gas  Company  (Limited),  to 
and  with  divers  others  of  Her  Majesty's  liege  subjects,  who  were  members  of  the  said 
Stock  Exchange,  in  accordance  with  and  subject  to  the  rules,  regulations,  and  usages 
of  the  said  Stock  Exchange,  and  having  caused  the  said  brokers  and  members  of  the 
said  Stock  Exchange  in  this  count  first  mentioned,  to  enter  into  and  make  divers 
bargains  and  contracts  for  the  sale  of  divers  large  numbers  of  shares  in  the  said 
company,  to  be  delivered  on  a  certain  day  then  fixed  by  the  said  contracts,  then  by 
divers  false  pretences  and  representation  and  subtle  means  and  devices  to  cause  and 
procure  the  said  brokers  and  members  of  the  said  Stock  Exchange  in  this  count 
first  mentioned,  to  pay  moneys  in  respect  of  the  postponement  of  the  fulfilment  of 
the  said  bargains  and  contracts  on  the  said  fixed  day,  and  to  cheat  and  defraud  the 
said  brokers  and  members  in  this  count  first  mentioned  of  their  moneys  respectively, 
against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Iifinth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
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Rbq.  present  that  the  said  Joseph  Aspinall,  William  Whyte,  George  Parkyns  Knocker, 

V.  John  Saunders  Moir,  Oharles  Knooker,  and  Samuel  Qumey  E^y  heretofore,   to  wit 

AsFiMiiLL,  on  the  8rd  day  of  February,  in  the  year  of  our  Lord,  1874,  in  the  Oity  of  London, 

KnoGKEK,  and  within  the  jurisdiction  of  the  said  Oentral   Criminal  Court,  unlawfully  and 

Whttb,  ahd  wiokedly  did  conspire,  combine,  confederate,  and  agree  together,  and  with  divers 

0THKB8.  other  persons  whose  names  are  to  the  jurors  aforesaid  unknown,  by  divers  false 

pretences,  and  unlawful  and  subtle  means  and  devices,  to  obtain  and  acquire  to  them- 

1876.  selves  of  and  from  James  Chapman  and  others  his  partners,  John  Crossley  Fielding 

and  another  his  partner,  John  Richard  Race  Qodfrey  and  another  his  partner,  John 

Fraud —       Alers   Hankey  and  another  his  partner,   George  Cunningham,   George  Augustus 

Conspirac^^    Addison,  and  G^rge  Plater,  divers  large  sums  of  money  of  the  respective  moneys  of 

ImUcttntnt —  the  said  James  Chapman  and  others  his  partners,  John  Crossley  Fielding  and  another 

Evidence,      his  partner,  John  Richard  Race  Godfrey  and  another  his  partner,  John  Alers  Hankey 

and  another  his  partner,  George  Cunningham,  George  Augustus  Addison,  and  George 

Plater,  and  to  cheat  and  defraud  them  respectively  thereof  against  the  peace  of  our 

Ls^  the  Queen,  her  Crown  and  dignity. 

Tenth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Joseph  Aspinall,  William  Whyte,  George  Parkyns  Knocker, 
John  Saunders  Muir,  Charles  Knocker,  and  Samuel  Gumey  Fry,  heretoCore  to  wit, 
on  the  Srd  day  of  February,  in  the  year  aforesaid,  in  the  City  of  London,  and  within 
the  jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully,  fraudulently,  and 
deceitfully,  did  conspire,  combine,  confederate,  and  agree  together,  and  with  dirers 
other  persons  whone  names  are  to  the  jurors  aforesaid  unknown,  to  cheat  and  defraud 
James  Chapman  and  others  his  partners,  John  Crossley  Fielding  and  another  his 
partner,  John  Richard  Race  Godfrey  and  another  his  partner,  John  Alers  Hankey 
and  another  his  partner,  G^rge  Cunningham,  George  Augustus  Addison,  and  George 
Plater,  of  divers  large  sums  of  money  of  the  respective  moneys  of  the  said  James 
Chapman  and  others  his  partners,  John  Crossley  Fielding  and  another  his  partner, 
John  Richard  Race  Godfrey  and  another  his  partner,  John  Alers  Hankey  and  another 
his  partner,  George  Cunningham,  George  Augustus  Addison,  and  George  Plater, 
against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Eleventh  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Joseph  Aspinall,  William  Whyte,  George  Parkyns  Knocker, 
John  Saunders  Muir,  Charles  Knocker,  and  Samuel  Gumey  Fry,  heretofore  to  wit, 
on  the  Srd  day  of  February,  in  the  year  of  our  Lord,  1874,  in  the  City  of  London, 
and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully,  fraudu- 
lently, and  deceitfully,  did  conspire,  combine,  confederate,  and  agree  together,  and 
with  divers  other  persons  whose  names  are  to  the  jurors  aforesaid  unknown,  to  cheat 
and  defraud  John  Gamgee  and  William  Stephen  Rayner  of  divers  large  sums  of 
money  of  the  respective  moneys  of  the  said  John  Gamgee  and  William  Stephen 
Rayner,  against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Twelfth  Count.— And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Joseph  Aspinall,  William  Whyte,  George  Parkyns  Knocker, 
John  Saunders  Muir,  Charles  Knocker,  and  Samuel  Gurney  Fry,  heretofore  to  wit, 
on  the  Srd  day  of  February  in  the  year  aforesaid,  in  the  City  of  London,  and  within 
the  jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully,  deceitfully,  and 
wickedly,  did  conspire,  combine,  confederate  and  agree  together,  and  with  divers 
other  persons  whose  names  are  to  the  jurors  aforesaid  unknown,  by  divers  false 
pretences  and  unlawful  and  subtle  means,  devices,  and  stratagems,  to  deceive,  pre> 
judice,  injure,  and  defraud  ail  such  members  of  the  undertaking  in  the  first  count  of 
this  indictment  described,  to  wit,  the  Stock  Exchange,  as  might  be  induced  thereafter 
to  make  bargains  and  incur  liabilities  in  respect  of  the  sale  of  shares  in  a  certain 
public  company  known  as  the  Eapion  Fuel  and  Gas  Company  Limited,  against  the 
peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Thirteenth  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Joseph  AspinaU,  William  Whyte,  George  Parkyns  Knocker,  John 
Saunders  Muir,  Charles  Knocker,  and  Samuel  Gurney  Fry,  heretofore  to  wit  on  the 
Srd  day  of  February  in  the  year  aforesaid,  in  the  Cit^  of  London,  and  within  the 
jurisdiction  of  the  Central  Criminal  Court,  did  unlawfully,  deceitfully,  and  wickedly 
conspire,  combine,  confederate  and  agree  together,  and  with  divers  other  persons 
whose  names  are  to  the  jurors  aforesaid  unknown,  by  divers  false  pretences  and 
unlawful  and  subtle  means,  devices,  and  stratagems,  to  deceive,  prejudice,  injure,  and 
defraud  divers  members  of  the  undertaking  described  in  the  drat  count  of  this 
indictment,  that  is  to  say,  members  of  the  Stock  Exchange,  to  wit,  James  Chapman 
and  others  his  partners,  John  Crossley  Fielding  and  another  his  partner,  John  Richard 
Race  Godfrey  and  another  his  partner,  John  Alers  Hankey  and  another  his  partner, 
George  Cunningham,  George  Augustus  Addison,  and  George  Plater,  of  divers  large 
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wama  of  money  of  their  moneys  reepeotiToly,  by  nnlAwfully  and  deceitfully  and  by  Bmq, 

the  means  aforesaid,  indnoing  them  to  make  bargains  and  to  incur  liabilitieB  to  a  ,;    * 

large  amount  of  money  in  respect.of  sales  of  shares  in  a  certain  public  company,  which      Aspimall, 
siud  shares  were  in  the  exclusive  power  and  possession  of  the  said  Joseph  Aspinall,      Knogkbr.' 
and  could  not  be  purchased  of  or  deliTcred  by  any  other  person,  but  which  said  shares    Whttb,  uid 
were  falsely  represented  by  the  said  Joseph    Aspinall,    William  Whyte,  George        othbrs. 

Parkyns  Knocker,  John  Saunders  Muir,  Oharles  Knocker,  and  Samuel  Ourney  Fry,  

to  be  in  the  power  and  possession  of  divers  persons  (other  than  the  said  Joseph  1876. 

Aspinall)  who  had  the  power  and  the  will  to  sell  and  deliver  the  same  against  the         

peace  of  our  Lady  the  Queen,  her  Grown  and  dignity.  Frauds 

Fourteenth  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further    Cbnjpirocy— 

present  that  the  said  Joseph  Aspinall,  William  Whyte,  George  Parkyns  Knocker,    Jndictment 

John  Saunders  Muir,  Charles  Knocker,  and  Samuel  Gumey  Fry,  heretofore,  to  wit,  on  Evidence. 
the  3rd  day  of  February  in  the  year  aforesaid,  did  obtain  the  control  and  possession 
of  all  the  shares  of  a  certain  public  company,  to  wit,  the  Eupion  Fuel  and  Gas  Com- 
pany Limited,  and  having  so  obtained  the  said  control  and  possession  of  all  the  said 
shares,  did  purposely  conceal  the  knowledge  that  they  had  obtained  the  control  and 
possession  of  all  the  said  shares  of  the  said  company,  and  well  knowing  that  members 
of  the  said  Stock  Exchange,  being  the  undertaking  in  the  first  count  of  this  indict- 
ment described,  could  not  deliver  any  of  -the  shares  of  the  said  company,  unlawfully, 
fraudulently,  deceitfully,  and  wickedly  did,  on  the  day  and  year  aforesaid,  conspire, 
combine,  confederate  and  agree  together,  and  with  divers  other  persons  whose  names 
are  to  the  said  jurors  unknown,  to  induce  and  procure  divers  members  of  the  said 
Stock  Exchange,  to  wit,  James  Chapman  and  others  his  partners,  John  Crossley 
Fielding  and  another  his  partner,  John  Richard  Race  Godfrey  and  another  his  partner, 
John  Alers  Hankey  and  another  his  partner,  George  Cunningham,  George  Augustus 
Addison,  and  George  Plater,  to  sell  Large  numbers  of  the  said  shares  of  the  said 
eompany,  to  wit,  14,500  of  the  said  shares  subject  to  the  rules,  regulations,  and  usages 
of  the  said  Stock  Exchange,  and  to  incur  the  liability  of  all  losses  occasioned  by  and 
incidental  to  the  not  delivering  such  shares  according  to  the  terms  of  the  contracts  of 
such  sales,  and  the  rules,  regulations,  and  usages  of  the  said  Stock  Exchange,  with 
interest  thereby  to  obtain  and  acquire  to  themselves  large  sums  of  money  of  the 
moneys  of  the  said  James  Chapman  and  others  his  partners,  John  Crossley  Fielding 
and  another  his  partner,  John  Richard  Race  Godfrey  and  another  his  paitner,  John 
Alers  Hankey  and  another  his  partner,  George  CuDuingham,  George  Augustus 
Addison,  and  (George  Plater  respectively,  and  to  cheat  and  defraud  them  thereof 
against  the  peace  of  our  Lady  the  Queen,  her  Crown  and  dignity. 

Fifteenth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  before  and  at  the  time  of  committing  the  offence  in  this  count  mentioned, 
the  said  Joseph  Aspinall,  William  Whyte,  George  Parkyns  Knocker,  John  Saunders 
Muir,  Charles  Knocker,  and  Samuel  Gurney  Fry,  being  evil  disposed  persons,  and 
contriving  and  intending  to  cheat  and  defraud,  heretofore,  to  wit,  on  the  1st  day  of 
Marsh  in  the  year  of  our  Lord  1874,  in  the  City  of  London,  and  within  the  jurisdic- 
tion of  the  said  Central  Criminal  Court,  unlawfully  and  wickedly  did  conspire, 
combine,  confederate  and  agree  together,  contrary  to  the  form  of  the  statute  in  such 
ease  made  and  provided,  to  make  and  publish,  and  concur  in  the  making  and  publishing 
of  a  certain  fidse  written  statement  and  account  purporting  to  be  a  register  of  share- 
holders in  the  said  public  company  and  of  and  relating  to  the  affairs  of  the  said  company. 

And  the  jarors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the 
said  Joseph  Aspiaall,  William  Whyte,  George  Parkyns  Knocker,  John  Saunders 
Muir,  Charles  Ejiocker,  and  Samuel  Gurney  Fry,  in  pursuance  of  the  said  unlawful 
conspiracy,  combination,  an.l  agreement,  unlawfully  did  make  and  publish,  and  concur 
in  the  making  and  publishing  of  a  certain  false  and  fraudulent  register  of  shareholders 
of  and  in  the  said  public  company,  which  said  false  and  fraudulent  register  was  false 
in  certain  material  particalars,  as  they  the  said  Joseph  Aspinall,  William  Whyte, 
George  Parkyns  Knocker,  John  Saunders  Muir,  Charles  Knocker,  and  Samuel 
Gumey  Fry,  when  they  so  made  and  published  the  same,  and  concurred  therein  as 
aforesaid,  well  knew,  that  is  to  say,  in  the  material  particulars  following,  namely :  — 

It  was  therein  falsely  stated  that  one  John  Edward  Chapman  Matthews  had 
acquired  500  shares  in  the  said  public  company,  and  had  duly  transferred  the  same. 

That  one  George  Frederick  Parratt  had  acquired  1000  shares  in  the  said  public 
company. 

That  he,  the  said  William  Whyte,  was  then  a  shareholder,  and  that  he  had  acquired 
1000  shares  in  the  said  public  company. 

That  one  Charles  Higg^ns  had  acquired  800  shares  in  the  public  company  in  the 
month  of  April  in  the  year  of  our  Lord  1874,  and  had  transferred  the  same  in  the 
month  of  September  in  the  same  year. 

YOL.  XITI.  R 
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QgQ  That  one  Gleerga  Ttiorps  bkd  ■oqa[red  1000  stiKres  in  the  said  public  aonpan;,  in 

„  tbs  liUd  month  of  April,  ahd  bid  trnosferred  the  tune  in  tha  aud  manth  of  Septembar. 

AmiiiLL,  "^^^  ""*  Ob«rl»  Salwyn  HuriB  bad  aoqnired  350  ibATM  in  tha  aaid  public  oom- 

Erookbb,  P*''?'  "'^  ^"^  '^"'7  tranateiTed  the  uma, 

WHtix,  iJ(D  '^^^  ^^^  "■'^  Joaeph  Aspinall  had  acqaired  2300  ■hares  which  had  been  iaanad  bj 

g^i^,^  tha  aald  oompaa;  in  the  aaid  month  of  April,  and  had  traaaferred  them  on  the  5th  daj 

of  Jona  In  the  same  year. 

Igjg  That  one  Edward  Brookea  had  acqaired  £50  ihareB  in  tha  aald  pablii:  oompany  in 
'  )  said  mouth  of  April,  and  had   traniferrsd   the  aame  in   the  aane  month   of 


Cenipiraai That  one  Alfred  Codj  had  acquired  200  shares  in  the  aald  public  company  in  tha 

/ndfctncnl—    ^^  month  of  April,  and  bad  transferred  the  aame  in  the  said  moulh  of  Seplember. 
Evidenre  ^'>»t  OQe  Frederick  Quatav  To)gt  had  acqaired  1000  ahai^s  in  the  add  pubUc  com- 

pany, aod  had  duly  tranntened  the  same. 

That  one  Edward  Aldoos  had  acquired  1600  ebarse  In  tha  aaid  public  oompany,  and 
had  duly  transferred  the  same. 

That  one  Beaben  Clarke  Parish  had  acquired  300  abare*  in  the  aaid  public  oompany, 
and  was  then  a  shareholder  in  the  aaid  company. 

That  one  Alfred  Mathews  bad  aoqaired  100  shares  in  the  said  pnblic  compauj  in 
the  said  month  of  April,  and  bad  tranaferred  the  same  in  the  said  month  of  Seplember. 
That  one  Qeorge  Armit  Holmes  had  acquired   1000    shares   in   the   said    pnblic 
company,  and  was  then  a  ■haiebolder  in  the  same. 

That  one  Edward  Oswald  had  acqaired  2000  shares  in  the  said  public  company  in 

(he  said  mooth  of  April,  and  hsd  transferred  the  same  in  the  said  mouth  of  Soplember. 

That  one  Frederick  Edward  Crowther  had  acquired  600  shares  In  the  said  public 

company  in  the  said  month  of  April,  and  had  trajiafenred  (be  aame  in  the  said  mouth 

d  September. 

That  the  said  John  Saandsrs  Muir  the  younger  had  aoqnired  SOO  shares  in  tha 
said  publlo  oompany,  and  bad  duly  transferred  the  same. 

That  one  William  Nutt  Field  had  acquired  1000  shares  in  the  aald  public  oompany, 
and  had  duly  transferred  the  same. 

That  oDS  William  Joshua  Grazebrook  had  aoqaired  2600  shares  b  the  said  public 
oompany,  and  had  duly  Iranaferred  the  same. 

That  one  Frank  Hodson  had  acquired  400  shares  in  the  said  public  company  In  tb* 
■aid  month  of  ApriL  aud  had  trauaforred  the  same  in  the  said  month  of  Seplember. 

That  one  Daniel  Aldous  had  acquired  GO  shares  lo  the  said  public  oompany,  and 
had  duly  tranaferred  the  same. 

That  one  Henry  Ellis  had  acquired  GOO  ahares  in  the  said  public  company  in  Uie 
aald  mouth  of  April,  aud  had  transferred  the  same  in  tha  said  month  of  Saplamber. 

That  one  Henry  Jaioes  Castte,  jnn.,  had  acquired  250  shares  in  the  said  paUic 
company  in  the  mouth  of  April,  and  had  Iransferred  the  same  in  the  said  month  of 
S«plemt«T. 

That  one  John  Alexander  McLeod  had  acquired  100  shares  In  the  said  public 
oompany  in  the  said  month  of  April,  and  had  trsusftrred  Ihe  san.e  in  tba  FBid  month 
*^  September.  • 

That  one  William  Edward  Aldons  bad  acqnired  TO  shares  in  the  said  pnblic 
company,  and  bad  dnlj  transferred  the  same. 

That  one  John  William  Perkins  had  acquitvd  UOO  shores  in  the  aaid  pnblic 
company,  and  bad  dnly  transferred  the  aame. 

That  one  William  Otmhani  bad  acqaired  20  shares  in  the  eaid  public  company  in 
(he  said  month  of  April,  and  had  dnly  transferred  the  same  in  the  said  month  of 
September. 

That  one  Charles  Allen  had  acquired  100  shares  of  and  in  the  said  pnblic  company 
in  the  said  mouth  of  April,  and  had  duly  transferred  the  same  in  the  aaid  month  of 
September. 

That  one  Edward  VIokerv  had  acquired  GOO  shares  of  aud  iu  the  eaid  public  com- 
pany, and  had  dnly  transferred  the  same. 

That  one  William  Howea  had  acqaired  IBOO  shares  of  and  in  the  said  public  oom- 
pany, aud  bad  duly  tnuufeired  the  same. 

That  one  James  Templar  had  aci]u<red  GOO  shares  of  and  iu  the  said  public  company 
in  tba  said  month  of  April,  and  had  transferred  the  same  in  the  said  month  of 
September. 

That  one  Charles  Bowell  bad  acqaired  SOO  sbiras  of  and  in  the  said  public  company 
In  tha  aald  month  of  April,  and  had  duly  transferred  the  same  in  the  aaid  month  of 
September. 

That  one  John  Annan  had  acquired  In  the  said  month  of  April  1 60  sharas  of  and  In 
tha  said  public  company,  and  had  transferred  the  same  in  the  said  month  of  Septembar. 
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That  one  William  Robert  Gooper  had  aoqaired  in  the  said  month  of  April  150  sharee  ftiio. 

of  and  in  the  said  public  company,  and  had  tranafemd  the  same  in  the  said  month  of  g 

September.  Abpinall, 

That  one  Edward  Baker  had,  in  tho  said  month  of  April,  acquired  835  shares  of      Knogkeb, 
and  in  the  said  public  company,  and  was  then  a  shareholder  of  the  said  public    Whytb,  amd 
company.  others. 

That  one  William  Augustus  Wheatley  had  acquired  one  share  of  and  in  the  said  

public  company,  and  was  then  a  shareholder  in  the  same  company.  1876. 

That  one  Daniel  Charles  Laughton  had  acquired  one  share  of  and  in  the  said  public  

company,  and  was  then  a  shareholder  in  the  same  company.  Frauds- 

That  one  Edward  Tetton  had  acquired  one  share  of  and  in  the  said  public  company,    Qmmiracv 

and  was  then  a  shareholder  in  the  said  company.  Indictment'^ 

That  one  Robert  Augustus  Panchaud  had  acquired  10,920  shares  of  and  in  the  said      Evidence, 
public  company,  and  had  duly  transferred  the  same. 

Whereas,  in  truth  and  in  fact,  the  said  John  Edward  Chapman  Matthews  had 
not  acquired  500  shares  of  and  in  the  said  company,  and  had  not  duly  transferred  the 
same. 

And  whereas,  in  truth  and  in  fact,  the  said  Qeorge  Frederick  Parratt  had  not 
acquired  100  shares  of,  and  in  the  said  public  company. 

And  whereas,  in  truth  and  in  fact,  the  said  William  Whyte  was  not  then  a  share- 
holder, and  that  he  had  not  acquired  1000  shares  of  and  in  the  said  public  company. 

And  whereas,  in  truth  and  in  fact,  the  said  Charles  Higgins  had  not  acquii'ed 
800  shares  of  and  in  the  said  public  company,  in  the  month  of  April,  in  the  year  of 
our  Lord,  1874,  and  had  not  transferred  the  same  in  the  month  of  September  in  the 
same  year. 

And  whereas,  in  truth  and  in  fact,  the  said  George  Thorpe  had  not  itcquired  1000 
shares  of  and  iu  the  said  public  company,  in  the  said  mouth  of  April,  aud  had  not 
transferred  the  same  in  the  said  month  of  September. 

And  whereas,  in  truth  and  in  fact,  the  said  Charles  Selwyn  Harris  had  not 
acquired  850  shares  of  and  in  the  said  public  company,  and  had  not  duly  transferred 
the  same. 

And  whereas,  in  truth  and  in  fact,  the  said  Joseph  Aspinall  had  not  acquired  2300 
shares  which  had  been  issued  by  the  said  company,  in  the  said  month  of  April,  and 
had  not  transferred  them  on  the  5th  day  of  June,  in  the  same  year. 

And  whereas,  in  truth  and  in  fact,  the  said  Edward  Brooks  had  not  acquired  250 
shares  of  and  in  the  said  public  company,  in  the  said  month  of  April,  and  had  not 
transferred  the  same  in  the  same  month  of  September. 

And  whereas,  in  truth  and  in  fact,  the  said  Alfred  Cody  had  not  acquired  200  shares 
of  and  in  the  said  public  company,  in  the  said  month  of  April,  and  had  not  trans- 
ferred the  same  in  the  said  month  of  September. 

And  whereas,  in  truth  and  in  fact,  the  said  Frederick  Gustav  Yoigt  had  not 
acquired  1000  shares  of  and  in  the  said  public  company,  and  had  not  duly  transferred 
the  same. 

And  whereas,  in  truth  and  in  fact,  the  said  Eklward  Aldous  had  not  acquired  1600 
shares  of  and  in  the  said  public  company,  and  had  not  duly  transferred  the  same. 

And  whereas,  in  truth  and  in  fact,  the  said  Reuben  Clarke  Parish  had  not  acquired 
300  shares  of  and  in  the  said  public  company,  and  was  not  then  a  shareholder  in  the 
■aid  company. 

And  whereas,  in  truth  and  in  fact,  the  said  Alfred  Matthews  had  not  acquired  100 
shares  of  and  in  the  said  public  company,  in  the  said  month  of  April,  and  had  not 
transferred  the  same  in  the  said  month  of  September. 

And  whereas,  in  truth  and  in  fact,  the  said  George  Armit  Holmes  had  not  acquired 
1000  shares  of  and  in  the  said  public  company,  and  was  not  then  a  shareholder  in 
the  same. 

And  whereas,  in  truth  and  in  fact,  the  said  Edward  Oswald  had  not  acquired  2000 
shares  of  and  in  the  said  public  company,  in  the  said  month  of  April,  and  had  not 
transferred  the  same  in  the  said  month  of  September. 

And  whereas,  in  truth  and  in  fact,  the  said  Frederick  Edward  Crowther  had  not 
acquired  800  shares  of  and  in  the  said  public  company,  in  the  said  month  of  April, 
and  had  not  transferred  the  same  in  the  said  month  of  September. 

And  whereas,  in  truth  and  In  fact,  the  said  John  Saunders  Muir  the  younger  had 
not  acquired  5000  shares  of  and  in  the  said  public  company,  and  had  not  duly  trans- 
ferred the  same. 

And  whereas,  in  truth  and  in  fact,  the  said  William  Natt  Field  had  not  acquired 
1000  shares  of  and  in  the  said  public  company,  and  had  not  duly  transferred  the 
same. 

And  whereas,  in  truth  and  in  fact,  the  said  William   Joshua  Grazebrook  had  not 
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Rao.         aoqnlred  2500  shares  of  and  in  the  said  public  company,  and  had  not  duly  transferred 
^^  the  same. 

AspiNALL,  -^^  whereas,  in  truth  and  in  fact,  the  said  Frank  Hodson  had  not  acquired  400 

Knookbb,      shares  of  and  in  the  said  public  company,  in  the  month  of  April,  and  had  not  trans- 
Whttb,  and    forred  the  same  in  the  said  month  of  September. 

(yiBBRS,  -^^^  whereas,  in  truth  and  in  fact,  the  said  Daniel  Aldous  had  not  acquired  fifty 

*        shares  of  and  in  the  said  public  company,  and  had  not  duly  transferred  the  same. 

1876.  ^^^  whereas,  in  truth  and  in  fact,  the  said  Henry  Ellis  had  not  acquired  500  shares 

'         of  and  in  the  said  public  company,  in  the  said  month  of  April,  and  had  not  transferred 

Fraud—'       ^^^  same  in  the  said  month  of  September. 
Comrnracy  ^^^  whereas,  in  truth  and   in    fact,  the  said  Henry  James  Castle,  jun.,  had  not 

Indictment—-    ^^^^^^  ^^^  shares  of  and  in  the  said  public  company,  Id  the  month  of  April,  and 
Evidence       ^^  °^^  transferred  the  same  in  the  said  month  of  September. 

And  whereas,  in  truth  and  in  fact,  the  said  John  Alexander  M'Leod  had  not 
acquired  100  shares  of  and  in  the  said  public  company,  in  the  said  month  of  April, 
and  had  not  transferred  the  same  in  the  said  month  of  September. 

And  whereas,  in  truth  and  in  fact,  the  said  William  Edward  Aldous  had  not 
acquired  seventy  shares  of  and  in  the  said  public  company,  and  had  not  duly  trans- 
ferred the  same. 

And  whereas,  in  truth  and  in  fact,  the  said  John  William  Perkins  had  not  acquired 
1400  shares  of  and  in  the  said  public  company,  and  had  not  duly  transferred  the 
tame. 

And  whereas,  in  truth  and  in  fact,  the  said  William  Qrinham  had  not  acquired 
twenty  shares  of  and  in  the  said  public  company,  in  the  said  month  of  April,  and  had 
not  duly  transferred  the  same  in  the  said  month  of  September. 

And  whereas,  in  truth  and  in  fact,  the  said  Charles  Allen  had  not  acquired  100 
shares  of  and  in  the  said  public  company,  in  the  said  month  of  April,  and  had  not 
duly  transferred  the  same  in  the  said  month  of  September. 

And  whereas,  in  truth  and  in  fact,  the  said  Edward  Yickers  had  not  acquired  500 
shaies  of  and  in  the  said  public  company,  and  had  not  duly  transferred  the  same. 

And  whereas,  in  truth  and  in  fact,  the  said  William  Howes  had  not  acquired  1800 
■bares  of  and  in  the  said  public  company,  and  had  not  duly  transferred  the  same. 

And  whereas,  in  truth  and  in  fac^  the  said  James  Templer  had  not  acquired  500 
shares  of  and  in  the  said  public  company,  in  the  said  month  of  April,  and  had  not 
transferred  the  same  in  the  said  month  of  September. 

And  whereas,  in  truth  and  in  fact,  the  said  Charles  Bowell  had  not  acquired  300 
shares  of  and  in  the  said  public  company,  in  the  said  month  of  April,  and  had  not 
duly  transferred  the  same  in  the  said  month  of  September. 

And  whereas,  in  truth  and  in  fact,  the  said  John  Annan  had  not  acquired  in  the  said 
month  of  April,  150  shares  of  and  in  the  said  public  company,  and  had  not  transferred 
the  same  in  the  said  month  of  September. 

And  whereas,  in  truth  and  in  fact,  the  said  William  Robert  Cooper  had  not  acquired 
in  the  said  month  of  April,  150  shares  of  and  in  the  said  public  company,  and  had 
not  transferred  the  same  in  the  said  month  of  September. 

And  whereas,  in  truth  and  in  fact,  the  said  Edward  Baker  had  not  in  the  said  month 
of  April,  acquired  385  shares  of  and  in  the  said  public  company,  and  was  not  then  a 
shareholder  of  the  said  public  company. 

And  whereas,  in  truth  and  in  fact,  the  said  William  Augustus  Wheatley  had  not 
acquired  one  share  of  and  in  the  said  public  company,  and  was  not  then  a  shareholder 
in  the  said  public  company. 

And  whereas,  in  truth  and  in  fact,  the  said  Daniel  Charles  Laughton  had  not  acquired 
one  nhare  of  and  in  the  said  public  company,  and  was  not  then  a  shareholder  in  the 
same  company. 

And  whereas,  in  truth  and  in  fact,  the  said  Edward  Yetton  had  not  acquired  one 
share  of  and  in  the  said  public  company,  and  was  not  then  a  shareholder  in  the  said 
company. 

And  whereas,  in  truth  and  in  fact,  the  said  Robert  Augustus  Panchaud  had  not 
acquired  10,920  shares  of  and  in  the  said  public  company,  and  had  not  duly  transferred 
the  same. 

And  whereas,  in  truth  and  in  fact,  the  said  John  Edward  Chapman  Matthews,  George 
Frederick  Parratt,  William  Whyte,  Charles  Higgins,  George  Thorpe,  Charles  Selwyn 
Harris,  Joseph  AspinaU,  ESdward  Brookes,  Alfred  Cody,  Frederick  Gustav  Voigt, 
Edward  Aldous,  Reuben  Clarke  Parish,  Alfred  Mathews,  George  Armit  Holmes, 
Edward  Oswald,  Frederick  Edward  Crowther,  John  Saunders  Muir  the  younger, 
William  Nutt  Field,  William  Joshua  Grazebrook,  Frank  Hodson,  Daniel  Aldous, 
Henry  Ellis,  Henry  James  Castle,  junior,  John  Alexander  M*Leod,  William 
Edward   Aldous,  John  William  Perkins,  William  Grinham,  Charles  Allen,  Edward 
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Vickers,   WiUtiim   Howea,  James   Templar,    Charles  Bowell,  John  Annan,   William  ftu. 

Robert  Cooper,  Bdward  Baker,  William  Angustus  Wbeatley,  Daniel  Charles  Laughton,  g,  * 

£dwin  Yetton,  and  Uobert  Augastus  Panchaud  hereinbefore  in  the  said  stetement  XstiSALL, 
mentioned  as  having  acquired  shares  of  and  in  the  said  company  had  not  nor  had  any  Enockbb, 
or  either  of  them  acquired  such  shares  nor  any  of  them.  Wbttb,  and 

And  whereas  in  truth  and  in  fact  the  said  John  Edward  Chapman  Matthews,  G-eorge       othbhi. 

Frederick  Parratt»  William  Whyte,  Charles  Higcnns,  George  Thorpe,  Charles  Selwyn  ' 

Harris,  Joseph  Aspinall,  Edward    Brookes,  Alfred  Cody,  Frederick  Qustav  Voigt,  1876. 

Edward  Aldous,  Bieuben  Clarke   Parish,   Alfred  Mathews,   Gteorge   Armit  Holmes,  ' 

Edward  Oswald,  Frederick  Edward  Growther,  John  Saunders  Muir,   the  younger.       Fraud 

William  Nutt  Field,  William  Joshua  Qrazebrook,  Frank  Hodson,   Daniel  Aldous,    Conspiracy-^ 

Henry  Ellis,  Henry  James  Castle,  junior,  John  Alexander   M^Leod,  William  Edward   JndUctment 

Aldous,  John  William  Perkins,  William  Qrinham,  Charles  Allen,  Edward  Yickers,  Evidence, 
William  Howes,  James  Templar,  Charles  Bowell,  John  Annan,  William  Robert  Cooper, 
Edward  Baker,  William  Augustus  Wbeatley,  Daniel  Charles  Laughton,  Edwin  Tetton, 
and  Robert  Augustus  Panchaud,  had  applied  to  the  said  public  company  for  an  allot- 
ment of  their  respective  shares,  and  had  received  the  same  from  the  said  public 
company  upon  condition  that  they  and  each  of  them  should  not  be  called  upon  by  the 
said  public  company  to  pay  any  sum  of  money  whatever  by  way  of  consideration  for 
the  same,  and  the  said  John  Edward  Chapman  Matthews,  George  Frederick  Parratt, 
William  Whyte,  Charles  Higgins,  George  Thorpe,  Genrge  Selwyn  Harris,  Joseph 
Aspinall,  Edward  Brookes,  Alfred  Cody,  Frederick  Gustav  Voigt,  Edward  Aldous, 
Reuben  Clarke  Parish,  Alfred  Mathews,  George  Armit  Holmes,  Edward  Oswald, 
Frederiok  Edward  Crowther,  John  Saunders  Muir  the  younger,  William  Nutt  Field, 
William  Joshua  Grazebrook,  Frank  Hodson,  Daniel  Aldous,  Henry  Ellis,  Henry  James 
Castle,  junior,  John  Alexander  MLeod,  William  Edward  Aldous,  John  William 
Perkins,  William  Qrinham,  Charles  Allen,  Edward  Yickers,  William  Howes,  James 
Templer,  Charles  Bowell,  John  Annan,  William  Robert  Cooper,  Edward  Baker,  William 
Augustus  Wbeatley,  Daniel  Charles  Laughton,  Edwin  Yetton,  and  Robert  Augustus 
Panchaud  were  not  real  and  genuine  shareholders  of  the  said  public  company,  nor  did 
they  or  either  of  them  ever  transfer  the  said  shares  or  either  of  them  for  any 
peouniary  consideration  to  be  paid  to  them  or  any  or  either  of  them  in  respect  of  the 
value  of  the  said  shares,  nor  had  they  or  either  of  them  transferred  any  or  either  of 
the  said  shares  to  any  real  or  genuine  purchaser  of  the  same  as  they  the  said  Joseph 
Aspinall,  William  Whyte,  George  Parkyns  Knocker,  John  Saunders  Muir,  Charles 
Knocker,  and  Samuel  Gumey  Fry,  at  the  time  when  they  so  as  aforesaid  published  the 
said  false  statement  and  concurred  in  the  publishing  of  the  same,  well  knenr. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  Joseph 
Aspinall,  William  Whyte,  George  Parkyns  Knocker,  John  Saunders  Muir,  Charles 
Knocker,  and  Samuel  Gumey  Fiy,  unlawfully  did  conspire,  combine,  confederate,  and 
agree  together,  to  make  and  publish  and  concur  in  making  and  publishing  the  said 
fidse  statement,  with  intent  thereby  to  induce  and  persuade  divers  of  the  liege  subjects 
of  our  said  Lady  the  Queen  to  the  jurors  aforesaid  unknown  and  not  ascertained  by 
them,  the  said  Joseph  Aspinall,  William  Whyte,  George  Parkyns  Knocker,  John 
Saunders  Muir,  Charles  Knocker,  and  Samuel  Gumey  Fry,  to  wit  all  such  of  the  said 
liege,  subjects  as  should  be  induced  so  to  do  by  a  belief  in  the  truth  of  the  said  state- 
ment to  become  and  be  shareholders  in  the  said  public  company,  and  to  purchase  shares 
in  the  same,  and  to  cheat  and  defraud  them  of  their  moneys  against  the  peace  of  our 
said  Lady  the  Queen,  her  Crown  and  dignity. 

The  following  is  a  summary  of  the  facts^  established  by  the 
evidence^  the  trial  having  extended  over  many  days,  (a) 

It  was  proved  to  be  the  custom  of  the  Stock  Exchange^  in 
reference  lo  the  placing  of  new  companies  upon  its  list  for 
quotation^  to  require  certain  formalities  to  be  observed  in  order 
to  secure,  so  far  as  may  be,  the  bona  fides  of  the  applicant 
company.  The  advantages  of  being  so  quoted  on  the  official 
list  appeared  to  be  that  if  the  shares  of  a  company  are  once 
quoted  in  the  official  list  of  the  Stock  Exchange,  which  are 
supposed    to  represent  actual  transactions,    so   as   to   make   it 

(a)  I  am  indebted  for  this  summary  of  the  facts  to  the  excellent  abstract  of  them 
Dublished  in  The  Timee. 
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Rso.        appear  that  they  are  being  dealt  in,  numbers  of  persons  will  be 

^'  ready  to  deal  in  them,  without  any  inquiry  into  the  merits  of  the 

Emogkxb,'     concern.     This  was  illustrated  in  the  present  case^  in  which  not 

Whttb,  and   a  single  person,  not  even  the  promoters,  could  be  induced,  by 

oTTOBs.      Q^jjy  knowledge  they  had  of  the  nature  and  merits  of  the  under- 

1876.        taking,  to  subscribe  for  any  shares  in  it,  but  many  persons,  when 

once  the  shares  were  quoted,  were  found  to  deal  in  them.     That 

Fraud— ^  being  so,  in  order  to  induce  the  public  to  subscribe  for  shares,  a 

Jr^tmrnt--  nominal  company  was  formed,  the  shares  in  which  were  to  be 
Evidence,  quoted  in  the  lists.  But  the  rules  of  the  Stock  Exchange 
require  that  before  the  shares  of  a  company  be  so  quoted  it 
should  be  shown  that  the  company  has  been  duly  formed  and 
that  two-thirds  of  the  shares  have  been  applied  tor  and  taken  and 
actually  paid  for.  Moreover,  the  prices  allowed  to  be  quoted  in 
the  official  share  lists  published  daily  are  taken  only  from  real 
transactions  actually  entered  into — actual  sales  of  shares  between 
brokers  on  the  Stock  Exchange.  On  the  other  hand,  to  protect 
these  transactions,  they  are  made  enforceable  by  the  redes,  as 
between  the  brokers  who  enter  into  them,  under  pain  of  expul- 
sion, independently  of  the  legal  liability  entailed  by  these 
contracts  both  upon  the  brokers  and  their  customers.  But  these 
transactions  are  not  considered  as  binding  on  the  Stock  Exchange 
until  the  committee  have  recognised  the  company  by  appointing 
a  *'  settling  "  day  for  the  transactions  in  its  shares,  and  allowing 
the  shares  to  be  quoted  in  their  lists.  When  once  a  company 
has  been  so  recognised  the  bargains  of  brokers  are  considered 
binding,  and  contracts  for  sales  of  shares  are  enforced  on  the 
Exchange  by  this  stringent  rule,  that  if  not  delivered  at  the 
settling  day  the  buyer  may  buy  them  in  at  any  price  they  may 
bear,  and  charge  the  amount  to  the  selling  broker,  who  must,  at 
the  settling  day,  either  deliver  the  shares  or  pay  the  difference  of 
price.  Thus  it  was  that  early  in  1874  the  Eupion  Company  was 
formed,  professedly  for  the  production  of  gas  from  oil.  There 
had  been  one  or  two  patents  for  the  purpose,  and  one  of  them 
was  in  the  hands  of  Mr.  Muir,  a  schoolmaster  who  had  been  an 
actuary  of  an  insurance  company  at  Leeds,  where  he  had  an 
account  with  the  Midland  Bank,  of  which  a  Mr.  Charles  Knocker 
was  manager.  He  owed  a  debt  to  the  bank  which  he  had,  he 
said,  no  chance  of  paying  unless  he  could  make  this  invention 
pay,  and  he  was  advised  by  a  Mr.  Whyte,  an  acquaintance  of  his, 
that  he  had  no  chance  of  doing  so  save  by  forming  a  company, 
and  he  accordingly  set  about  forming  one,  and  was  introduced  to 
Mr.  Aspinall,  who  had  been  a  stockbroker  at  Liverpool,  and  was 
believed  to  be  a  "  good  financier,'*  for  the  purpose  of  getting  the 
company  formed  and  financed.  But  no  one,  it  appeared,  was 
prepared — ^notr  even  the  promoters — to  subscribe  for  any  shares 
in  such  a  company.  Though  some  premises  were  taken  at  which 
the  process  was  exhibited,  and  the  scheme  was  advertised,  no  one 
could  be  induced  to  take  shares.  Ai  length,  by  the  co-operation 
of  Aspinall,  Muir,  and  Knocker,  the  company   was  formed  aud 
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financed  in  this  manner.     Some  respectable  persons  were  taken        Rw. 
to  the  works  and  the  process  shown  to  them^  others  were  invited      .     ^' 
to  take  shares  in  the  company,  and  some  of  them  to  become     EirocarraL 
directors^  which  they  agreed  to  do^  provided  it  was  understood   Whttb,  akd 
that  they  were  not  to  pay  for  their  shares,  which  was  readily      ootm. 
assented  to,  on  condition  that  they  returned  the  shares,  so  soon  as        xgj^ 

they  had  been  nominally  allotted  to  them,  to  Aspinfdl,  who  had        

undertaken  to  finance  the  company.  This  gentleman  lived  at  r/^^"?*" 
Harrow  in  some  style,  '^  with  carriages  and  riding  horses.^'  But,  /,J2toi2J^ 
though  he  undertook  to  finance  the  company,  he  did  not  propose  Evidtnet. 
to  do  it  out  of  his  own  funds,  and  neither  he  nor  any  of  the  other 
promoters  took  any  shares  in  the  company  they  proposed  to  form 
beyond  the  single  share  required  by  the  Act  of  Parliament  to  be 
subscribed  for  by  the  seven  registered  promoters,  and  these 
seven  shares  were  the  whole  number  really  taken.  The  capital 
of  the  company  was  to  be  50,000Z.,  in  shares  of  1 Z.  each ;  there- 
fore by  the  rules  it  was  required,  before  the  shares  could  be 
quoted,  that  two- thirds  beyond  any  sum  to  bo  paid  to  a  patentee 
should  be  really  subscribed  for.  Accordingly  nominal  applica- 
tions for  84,000  shares  were  obtained,  and  it  was  represented 
that  15,0002.  in  paid-up  shares  was  to  be  given  to  the  patentee, 
whereas  the  only  contract  with  the  patentee  was  for  a  few  hundreds, 
on  which  only  1002.  was  paid,  and  this  was  cancelled  and  part  of 
of  the  money  returned  as  soon  as  the  shares  were  planted  on  the 
market.  But  then  the  rules  required,  not  only  that  the  shares 
should  be  allotted,  but  that  the  deposit  thereon  should  be  paid, 
and  that  was  managed  thus  :  Muir  and  Aspinall,  through  the 
agency  of  Mr.  Charles  .Knocker,  the  manager  of  the  Midland 
Bank,  obtained  a  loan  of  a  sum  of  money  which  they  paid  into 
the  bank  of  the  Eupion  as  in  payment  of  deposits  on  shares, 
and  then  paid  back  to  the  Midland  again,  repeating  the  process 
until  the  books  showed  or  seemed  to  show  that  17,0002.  had  been 
paid  into  the  bankers  of  the  Eupion  for  deposit  on  shares,  and 
ultimately  that  35,0002.  had  been  so  paid,  and  had  been  paid  into 
the  Midland  Bank  by  way  of  security.  Then  Mr.  Charles 
Knocker  introduced  a  cousin  of  his,  a  Mr.  Greorge  Knocker,  who 
was  to  be  secretary  of  the  Eupion,  to  a  firm  of  respectable 
brokers,  in  order  that  they  might  make  an  application  to  the 
committee  of  the  Stock  Exchange,  on  the  faith  of  the  usual 
vouchers,  for  a  settling  day  for  transactions  on  the  shares  and  for 
a  quotation  of  prices  on  such  transactions,  the  official  lists  being 
considered  to  represent  the  prices  given  on  transactions  actually 
entered  into  and  supposed  to  be  real.  Accordingly  in  April 
Aspinall  had  commenced  transactions  in  the  shares,  all  of  which 
were  to  be,  and  ultimately  were,  in  his  own  hands.  He  had 
caused  the  secretary,  George  Knocker,  to  direct  the  brokers  to 
sell  at  a  premium,  and  they  did  sell,  on  behalf  of  Aspinall,  whose 
name  was  given  by  George  Knocker,  but  who  was  not  suspected 
by  the  brokers  to  have  anything  to  do  with  the  company.  The 
effect  of  this  was  that  when  the  *'  settling  day  "  was  appointed. 
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Rw».        the  brokers  who  thus  sold  would  be  responsible  to  the  buyers  for 

AimALiH     ^©livery  of  the  shares  (which  they  could  not  obtain,  as  they  were 

Knocksb,     ill  AspinalFs  hands),  and    the    transactions  they  entered   into 

Whttb,  and  would  afford  quotations  of  prices  for  the  official  lists. 

^^'^  On  the  26th  of  May,  1874,  the  "  settling  day''  was  appointed, 

1876.        and  the  quotation  of  the  shares  allowed.     Then  the  "works'' 

were  discontinued,  the  patent  was  given  up,  and  the  business  of 

Cofup^Kv^  the  company  virtually  came  to  an  end — that  is,  its  working 
Indictment^  business.  But  then,  also,  the  business  began  on  the  Stock 
Evidence.  Exchange,  which  resulted  in  this  prosecution,  and  that  business 
consisted  in  getting  brokers  to  contract  to  sell  the  shares.  As 
fast  as  they  were  induced  to  do  this  they  became  responsible  for 
the  delivery  of  the  shares,  and  liable  under  the  rules  to  pay  any 
price  that  might  be  demanded  for  them  ;  and  measures  had  been 
taken  to  secure  that  all  the  shares  should  be  in  A  spinalis  desk. 
That  is,  the  paper  which  represented  shares,  for,  as  already 
stated,  real  shares  there  were  none  except  seven.  Not  a  single 
share  was  really  applied  for  or  allotted  (except  the  single  share 
to  each  of  the  seven  promoters),  and  not  a  single  person  except 
Aspinall,  Muir,  and  Charles  Knocker,  had  any  interest  in  the 
company.  Indeed,  as  the  Vice- Chancellor  and  the  Lord  Chief 
Justice  said,  there  was  really  no  company  at  all ;  *^  it  was  all  a 
fiction  and  a  sham  from  the  beginning  to  the  end."  But  this 
was  not  known.  The  brokers  supposed  there  was  a  real  company 
and  real  shares,  and  they  were  induced  to  enter  into  contracts 
for  the  sale  of  thousands  of  the  shares.  It  was  managed 
thus :  Aspinall,  as  stated,  had  begun  by  getting  a  firm  of 
brokers  (through  G.  Knocker,  the  secretary)  to  undertake  to 
sell  some  thousands  of  the  shares — the  patentee's  shares,  it  was 
said,  all  of  which,  it  was  represented,  were  paid  up,  and  which  it 
was  professed  were  held  by  one  "  S.  G.  Fry."  There  were,  it  is 
said,  15,000  of  them,  and  it  was  desired  at  first  to  sell  5000  of 
them  at  a  moderate  premium.  As  the  patentee  had  taken  them 
as  cash,  it  was  quite  natural,  of  course,  that  he  should  sell,  in 
order  to  realise  the  cash,  and  it  was  also  natural  that  he  should 
be  content  with  a  nominal  premium,  and  so  the  sales  began,  not 
avowedly  on  behalf  of  Aspinall,  but  for  the  patentee,  and  the 
result  was  that  the  brokers  thus  selling  became  bound  to  deliver, 
and  liable  to  pay  any  price  for  them  when  the  time  came  for 
delivery.  Then  other  persons  were  induced  by  Aspinall  to  enter 
into  coQtracts  for  the  purchase  of  the  shares,  the  effect  of  which, 
of  course,  would  be  that  the  brokers  who  contracted  to  sell  were 
bound  in  the  same  way  to  deliver.  Thus,  one  Richardson  was 
applied  to  by  Charles  Knocker,  who  asked  him  if  he  would  buy 
1000  shares  for  Aspinall,  and  was  induced  by  Aspinall  to  buy 
nearly  8000 — ^through  brokers — he  thus  incurring  liabilities  to 
the  extent  of  19,000Z.,  Aspinall  assuring  him,  he  said,  that  '^the 
shares  would  realise  1002.  per  cent."  In  the  meantime  Muir  was 
at  work  in  another  way,  but  with  the  same  result.  He  got  hold 
of  a  Mr.  Gam  gee,  and  induced  him  to  employ  a  broker  to  sell  a 
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groat  number  of  the  shares  for  him.     There  were,  he  said,  15,000         Rv. 
fully  paid-up  shares  in  the  hands  of  Pry  (for  which  he  produced     ^^* 
a  certificate  from  George  Knocker,  the  secretary),  and  also  a     knooksb, 
document  signed  by  Fry,  purporting  to  be  ready  to  sell  him  the   Wbttb.  ako 
15,000  shares  at  1/.  each,  and  these,  he  said,  were  to  be  sold  at  a      ootm. 
premium,  and  more  than  5000  of  them  were  so  sold  accordingly        is7S. 

by  brokers,  who  thus  became  responsible  for  the  delivery  of  the        

whole  of  those  shares  and  bound  to  pay  any  price  for  them.  ^uT'^'^"'^ 
Muir  and  Aspinall  were  in  various  ways  doing  precisely  the  inj^tmS^ 
same  thing,  getting  brokers  to  render  themselves  liable  for  EoidmoB. 
delivery  of  the  shares.  Thus  brokers  were  induced  to  enter  into 
contracts  for  delivery  of  about  15,000  shares  at  different 
premiums — sometimes  at  double  and  more  than  double  the 
nouiinal  amount  of  the  shares — and  so  incurred  liabilities  to 
the  amount  of  from  30,000Z.  to  40,000{.,  while,  on  the  other 
hand,  the  buying  brokers  also  incurred  liabilities  to  pay  the  prices 
they  had  agreed  to  pay,  and  one  person  had  incurred  liabilities  to 
the  amount  of  19,000Z.  When  the  time  arrived  for  delivery  of  the 
shares  Muir  disappeared  and  wrote,  ''  The  holders  must  arrange 
to  postpone  settlement ;  our  only  safety  is  in  sticking  to  each  other 
and  making  the  best  of  a  very  seriously  unpleasant  business.'^  But 
some  of  the  brokers  had  to  pay  hundreds  of  pounds  for  ^*  differ- 
ences,^^ and  no  shares  were  to  be  heard  of — they  were  all,  as  the 
Lord  Chief  Justice  expressed  it,  ''in  Aspinall^s  desk.''  At 
lepgth  it  came  out  that  the  same  15,000  shares  had  been  sold  at 
London  and  Leeds — that  is,  that  brokers  had  been  employed  in 
both  places  to  sell  15,000  shares  as  patentee  shares  ''  fully  paid 
up.''  This  awakened  the  suspicions  even  of  the  chairman,  who 
saw  one  of  the  brokers,  and  then  denounced  the  whole  thing  as  a 
''swindle."  This  was  in  September,  1874,  and  it  was  then  dis- 
covered that  there  were  no  shares  at  all;  that  there  was,  in 
truth,  only  a  nominal  company,  without  any  real  capital ;  that,  in 
a  word,  the  whole  thing  was  "a  mockery,  a  delusion,  and  a 
snare,"  and  all  that  was  real  was  about  lOOOZ.  of  debts,  a  balance 
of  23Z.  at  the  bankers,  and  some  premises  where  the  "  works " 
had  been  and  on  which  the  rent  was  not  paid.  In  the  meantime 
brokers,  by  the  means  already  described-^-either  by  orders  insti- 
gated by  Aspinall  to  purchase  or  by  orders  instigated  by  Muir  to 
sell — had  entered  into  contracts  to  sell  thousands  of  the  shares  of 
the  company,  for  all  of  which  they  would  be  liable  at  any  price, 
and  some  of  them  were  thus  involved  in  liabilities  which  might 
have  proved  ruinous  to  them  had  their  obligations  continued, 
but  the  Committee  of  the  Stock  Exchange,  considering  that  the 
quotation  and  settling  day  had  been  obtained  by  fraud  and  that 
the  company  was  a  sham,  cancelled  the  resolution  and  rescinded 
or  suspended  their  rule  making  bargains  in  the  shares  binding, 
and  thus  virtually  repudiated  the  transactions.  This  they  did 
upon  the  ground  that  such  a  transaction  was  fraudulent,  and 
such  a  company  a  sham.  Although  at  the  trial  it  was 
suggested,   on   the  part  of    the  defendants,   that  such  trans- 
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Rao.         actions  are  not  anosual^  all  the  respectable  brokers   examined 

^    ^'  repudiated  the  notion  that  they  could  be  anything  but  fraudn- 

Knookbb,     '®^*^ — ^^^^  ^^>  transactions  in  shares  which  did  not  really  exist 

Whttb,  and  in  a  company  which  was  nob  formed  and  which  was  altogether 

^"™^      a  sham.      The  company  went  into  liquidation^  and  the   official 

1876.       liquidator  applied  to  the  Court  of  Equity  for  an  order  on  the 

Midland  Bank  to  refund  the  35,0002.  which  the  bank  professed 

Fniiirf—  to  have  received  from  the  Enpion.  The  case  came  into 
InS^Snmi^  Chancery  and  was  disposed  of  there  before  the  criminal  prose- 
Evidence,  cution  Came  into  court.  On  the  1st  of  July,  1875,  the  case  came 
before  the  Vice-Chancellor,  who  rejected  the  claim,  because  "  the 
whole  thing  was  a  sham.''  ''  It  was  plain  to  him/'  he  said, 
''  from  all  he  had  heard  of  the  company,  that  it  was  a  fraud  from 
beginning  to  end.  It  was  impossible  to  order  the  money  to  be 
refunded  unless  it  was  the  property  of  the  Eupion,  but  if  he  did 
so  it  would  have  to  be  distributed  for  the  most  part  among  the 
very  persons  who  had  been  guilty  of  the  frtiud,  who  had  pre- 
tended to  take  shares  they  never  did  take,  and  to  pay  money 
they  had  never  really  paid.  "  The  whole  transaction,''  he  added, 
"  was  discreditable."  In  November,  1874,  criminal  proceedings 
were  taken.  Six  persons — Muir,  Aspinall,  Whyte,  Charles 
Knocker,  George  Knocker,  and  Fry — were  charged  with  con- 
spiring to  defraud.  There  was  the  hearing  at  the  Mansion 
House,  an  immense  mass  of  evidence  was  taken,  and  in  the 
result  the  accused,  in  November,  1874,  were  committed  for  trial 
at  the  Central  Criminal  Court.  The  case  was  removed  into  this 
Court  by  certiorari  and  was  tried  in  February,  1875.  The  in- 
dictment was  of  great  length,  but  the  substance  of  the  charge 
was  that  the  defendants  conspired  together  by  false  pretences 
to  obtain  on  the  Stock  Exchange  a  settling  day  for  the  quotation 
of  the  shares  of  a  company,  with  intent  to  defraud  those  who 
afterwards  dealt  in  them.  The  indictment  contained  in  all  fourteen 
counts,  stating  the  charge  in  different  ways.  At  the  trial  it  was 
contended,  on  the  part  of  the  prosecution,  that  all  six  defendants 
were  guilty  of  conspiring  together  with  the  object  of  producing 
the  ultimate  result — ^that  is,  entangling  the  brokers  in  contracts 
to  sell  and  deliver  shares  which  did  not  exist,  and  which,  even  if 
they  existed,  could  not  be  ^ot,  seeing  that  the  papers  which 
represented  them  were  all  m  AspinalPs  desk.  And  it  was 
insisted  that  they  were  all  equally  implicated,  for  that  all  knew 
that  there  were  no  paid-up  shares  and  no  shares  at  all ;  and  all 
did  acts  in  furtherance  of  the  ultimate  object  —  Fry  and  G. 
Knocker  representing  that  they  had  the  15,000  paid-up  shares, 
Muir  and  Aspinall  representing  that  there  were  such  shares  for 
sale,  and  getting  persons  to  employ  brokers  to  contract  to  sell 
them,  and  Whyte,  with  Aspinall,  managing  the  allotment,  and 
Charles  Knocker  managing  the  supply  of  funds  for  payment  of 
the  deposits  and  introducing  the  brokers,  who  obtained  the 
"  settling ''  day  and  quotation,  and  also  introducing  persons  who 
were  led  to  engage  in  dealings  with  shares.     It  was  contended 


CHIMINAL  LAW   CA8&S.  351 

by  the  coansel  for  the  defendants^  that  in  a  prosecation  for  con-        Rbo. 
Bpiracy,  all  the  defendants — at  all  events  some  two  or  more  of     .     «'• 
them — must  be  proved  to  have  entered  into  an  unlawful  design     kxockbb, 
and  engaged  in   the  same  unlawful  means;    but  that  here^  as    Whttk,  and 
Muir  sold  and  Aspinall  bought,  and  Fry  and  Whyte  were  not      oTHras. 
sKown  to  have  directed  dealings  in  shares^  and  Charles  Knocker^        jyyg 

if  he  had  directed  any,  was  not  proved  to  have  done  so  for  his        

own  profit,  and  Greorge  Knocker  had  acted  only  as  secretary  and      Fraudr— 

servant,   therefore  they  could  not  be  convicted  of  conspiracy.  /,2Sm!m?'— 

The  Lord  Chief  Justice  directed  the  jury  that  undoubtedly  on  a     Evidenm. 

charge  of  conspiracy  only  such  two  or  more  of  the  defendants 

could  be  convicted  as  were  shown  to  have  engaged  in  the  same 

unlawful  design  ;  but  that  it  was  not  necessary  that  they  should 

all   do    the   same   acts.     The  jury   acquitted   Fry   and    George 

Knocker^  and  found  that  *'  it  had  not  been   proved  that  any  two 

of  the  defendants  were  engaged  in  a  conspiracy  to  sell  shares  on 

the  Stock  Exchange  with  a  view  of  defrauding  the  brokers ;  but 

that  Muir,  Aspinall,  Whyte,  and  Charles  Knocker  were  guilty  of 

conspiring  to  obtain  a  settlement  day  on  the  Stock  Exchange/' 

ThiS;  it  was  ruled-,  came  to  a  verdict  of  guilty  on  the  first  and 

second  counts.     But  the  question   was   reserved  what   it  came 

to,  or  whether  it  came  to  anything  at  all.     It  was  argued  at 

great   length   that   it   came  -to   nothing   at   all   and   that  if    it 

came  to  anything  it  was  wrong — that  is^  it  was  insisted  that 

it  was  no  offence  at  all  to  get  the   shares  of  a   company  put 

upon  the  Stock  Exchange  and  quoted  in  the  official  lists,  even 

although  there  are  no  shares  at  all  and  the  whole  is  a  fiction  or  a 

''sham.''     But  if  it  was  an  offence,  then  it  was  argued  that  the 

finding  of  the  jury  did  not  sustain  such  a  charge^  and  did  not 

amount  to  a  verdict  at  all ;  that  the  question  was  never  put  to 

them  whether  the  defendants  were  guilty  on  any  count  or  on 

whioH;  ihat  they  had  not  found  any  fraudulent  intent  or  any 

intent  to  cheat  and  defraud,  and  especially  no  intent  to  cheat 

and  defraud  the  public;  and  that,  in  fact^  the  finding  came  to 

nothing  and   was   not   a   verdict.      Lastly,   assuming   that  the 

conspiracy  was  a  criminal  offence  and  was  sufficiently  charged, 

it  was  contended  that  it  was  not  sustained  by  the  evidence — at 

all  events  as  to  Whyte  and  Knocker — for  that  the  evidence  showed 

no  dealings  in  shares  for  their  personal  profit,  and  so  no  intent 

to  defraud,  and  the  jury  had  negatived  the  conspiracy  to  defraud 

the  brokers  by  entangling  them  in  contracts  for  the  sale  of  shares. 

When  the  case  came  on,  it  was  found,  after  it  had  proceeded  for 
some  time,  that  one  of  the  defendants — Whyte — wa«  not  present, 
and  the  Lord  Chief  Justice  stating  that  it  was  an  inflexible  rule 
that  the  defendants  should  be  present,  directed  the  case  to  be 
postponed  to  allow  all  of  them  to  attend. 

On  the  case  being  again  called  on, 

The  LoBD  Chief  Justiojb  said  that  the  defendants,  on  the  find- 
ing of  the  jnry^  could  only  be  taken  to  be  convicted  on  the  first 
and  second  counts. 
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Rbo.  The  Solicitor-Oeneral  sabmitted  that  both  of  these  stated  a 

"'  oriminal  offeaoe — ^the  first  stating  a  general  intent  to  obeat  and 

KiffXEXR     defraud,  the  other  an  intent,  by  deceiving  the  Stock  Exchange,  to 

Whttb,  and  obtain  their  sanction  to  the  company  and  so  to  indnce  those  who 

oTHKM.      might  buy  or  sell  the  shares  to  believe  that  the  company  had  been 

TgTo.       duly  formed  and  the  capital  duly  subscribed. 

The  LoKD  Ghibf  Justice. — What  does   it   signify  what  their 

^AW-^  belief  was  ? 

Ind^t^S-^       Blackburn,  J. — Was  it  stated  in  the  indictment  that  the  Stock 
Evidence,     Exchange  Committee  was  a  body  whose  opinion  or  acts  would 
affect  the  public  ? 

The  Solicitor-Oeneral  said  he  conceived  it  was  so  stated^  for  the 
rules  were  set  ont^  showing  that  certain  things  were  required  be- 
fore shares  could  be  quoted  in  the  official  list  or  a  '^  settling  day  '* 
appointed,  without  which,  it  was  stated,  the  bargains  would  not 
be  considered  on  the  Stock  Exchange  as  binding  the  brokers. 

Blackburn,  J. — It  comas  to  this,  does  it  not,  that  they  con- 
federated together  by  telling  lies  to  induce  the  Stock  Exchange  to 
permit  them  to  appear  on  the  Stock  Exchange,  which  the  com- 
mittee were  not  bound  to  do  unless  satisfied  that  certain  things 
had  been  done  which  they  were  told  had  been  done,  but  had  not 
been  done?  The  question  was  whether  this  was  an  indictable 
offence. 

The  Lord  Chiev  Justice. — ^No  doubt,  if  the  intent  was  to  deceive 
and  defraud  the  public,  then  it  was  an  undoubted  offence  and  a 
very  serious  one ;  but  supposing  it  only  amounts  to  this,  that  it 
was  to  deceive  the  committee  and  get  a  *'  settling  day  "  and  a 
quotation,  without  any  allegation  of  an  intention  to  defraud  any 
one  beyond  the  Stock  Exchange  committee  7 

The  Solidtor-Oeneral  said  h9  should  still  submit  that  it  was  an 
indictable  fraud  to  conspire  to  obtain  from  any  one  a  certificate  or 
testimonial ;  but  he  should  submit  that  the  charge,  as  sustained  by 
the  verdict,  went  much  further  than  that,  and  showed  that  the 
effect  must  have  been  to  defraud  the  public. 

The  Lord  CHisr  Justice  observed  that  it  was  charged,  not  that 
the  intent  was  that  the  public  should  be  induced  to  buy  and  sell 
the  shares,  but  that  those  who  should  be  induced  to  buy  and  sell 
the  shares  should  be  induced  to  believe  them  to  be  resUy  sub- 
scribed for,  when  in  truth  they  were  not. 

The  SolicUor-Oeneral  submitted  that  it  must  be  inferred — ^as 
it  was  a  natural  inference — that  the  obvious  effect,  and  therefore 
the  object,  was  to  give  the  shares  a  false  character  and  value. 

Blackburn,  J. — Are  there  not  decisions  very  near  to  the  present 
case? 

The  SolicUor-Oeneral. — ^Yes,  there  is  a  judicial  decision  pre- 
cisely in  point — a  decision  of  the  Court  of  Exchequer,  not,  indeed, 
in  a  criminal  case,  but  in  a  civil  case,  in  which  it  was  material  for 
the  Court  to  consider  whether  such  proceedings  were  or  were  not 
legal,  and  it  was  held  that  they  were  illegal  {Ths  British  and 
American  Telegraph  Company  v.  The  Albion  Bank,   Exch«*quer, 
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August  1872).     Jn  that  case  Baron  Bramwell,  in  delivering  judg-  B«». 

ment,  said : — "  The  object  was  that  the  bank  might  certify  to  the  aspwall, 

committee  of  the  Stock  Kxchange  that  the  requisite  amount  of  Knookbb, 

shares  to  get  a  settling  day  had  been  applied  for  and  paid  in.   .    .  Whytb,  and 

Now,  ic  is  necessary  for  the  purposes  of  our  judgment  and  right,  ^ima. 

that  it  may  not  be  supposed  that  our  opinion  is  otherwise,  that  uje, 

we  should  say  that  the  scheme  we  have  mentioned  was  fraudulent  — - 

and  illegal  and  brought  the  parties   to  it  within   the   criminal  Com^xtah-^ 

law.''  Indictment'- 

The  LoBD  Chief  Justice. — It  was  not  necessary  to  the  decision.     Evidence, 

The  Solicitor-Oeneral, — It  was  considered  by  the  Court  that  it 
was  so,  and  they  expressly  say  that  it  was  so,  and  they  so  say  in  a 
written  and  considered  judgment. 

Blackburn,  J. — It  may  not  have  been  necessary  to  decide  that 
it  was  a  criminal  offence ;  it  certainly  was  a  fraud. 

Field,  J. — It  would  be  a  fraud  and  this  is  a  charge  of  conspiracy 
to  commit  a  fraud. 

The  Solicitor-  O&neral  said  that  was  what  he  submitted,  and  he 
cited  Lord  Cochrane's  case  (**  The  King  v.  Beranger/*  3,  "  Maule 
and  Selwyn's  Reports''),  a  case  of  conspiracy  by  false  pretences 
to  raise  the  price  of  stock. 

Blackburn,  J. — There  it  was  charged  that  the  intent  was  to 
raise  the  price  of  stock ;  here  it  is  not  in  terms  alleged  that  the 
intent  was  to  raise  the  value  of  the  shares. 

The  Solidtor-Oeneral  urged  that  the  effect  was  in  substance  the 
same^  as  the  intent  was  to  get  the  shares  quoted  in  the  official  list, 
and  so  induce  those  who  should  buy  and  sell  the  shares  to  believe 
they  were  genuine. 

The  Lord  Chief  Julticb. — Is  that  equivalent  to  alleging  that 
the  intent  was  to  induce  people  to  buy  and  sell  the  shares  believ- 
ing them  to  be  genuine  ? 

The  Solicitor-Oeneral  — Surely,  that  is  the  natural  result  of  it, 
and,  therefore,  to  be  understood  as  the  natural  sense  and  meaning 
of  the  charge.  The  very  subjects  of  sales  are  shares  in  a  capital 
supposed  to  be  subscribed  and  paid;  it  is  like  a  conspiracy 
fraudulently  to  represent  the  receipts  of  a  publichouse  to  be  sold. 

The  Lord  Chief  Justice. — So  as  to  induce  such  as  might  be 
disposed  to  buy  publichouse  businesses  to  believe  the  value  to  be 
greater  than  it  is,  without  any  allegation  that  they  were  thus  in- 
auced  to  buy. 

The  Solicitor-Oeneral. — This  was  to  be  understood. 

Blackburn,  J. — It  may  be  understood,  certainly,  as  meaning 
that  those  who  were  about  to  buy  shares  were  to  be  induced  to 
believe  the  shares  to  be  of  greater  value. 

The  Solidtor-Oeneral  said  he  thought  the  charge  must  be 
understood  in  that  sense,  especially  in  the  light  of  the  evidence. 

Blackburn,  J. — If  the  evidence  was  brought  in  the  evidence 
must  be  read. 

L  he  Lord  Chief  Justice  accordingly  proceeded  to  read  his  notes 
of  the  evidence,  and  as  the  trial  extended  over  several  days,  this 
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Rm.        occupied  a  considerable  time.     The  effect  of  the  evidence  was  as 

^'  follows: — The  company  was  proposed  in  March,  1874,  to  work 

Kjk>ckmJ     some  patents  for  the  manufacture  of  gas  from  oils.     There  was  an 

WfiTTBfAND  agreement   between  Muir  and  a  Grerman  for  a  patent,  but  the 

0TH1CB8.      money  was  not  paid,  and  in  June  it  was  agreed  to  cancel  the 

1876.        agreement,  and  although,  in  April,  Muir  took  out  provisional  pro- 

tection  for  two  processes,  it  did  not  result  in  patents.     This  would 

Fraud—     expire  in  six  months,  and  did  not  result  in  a  patent.     There  were 

Indicuiun!^  somc  works  which  were  carried  on  up  to  the  end  of  May,  when  the 
Evidence,  "settling  day'*  and  ''quotation'*  were  obtained;  and  in  the 
meantime  measures  were  taken  by  the  promoters  for  obtaining 
them.  A  number  oF  persons  were  induced  to  write  applications 
for  shares,  on  the  understanding  that  they  were  not  to  pay  for 
them,  and  then  shares  were  allotted  to  them  upon  these  applica- 
tions, Whyte  and  Aspinall  being  a  sale  committee  for  superin- 
tending the  allotment.  Then  the  payment  of  the  deposits  on  the 
shares  thus  allotted  was  managed  in  this  way.  An  advance  of  a 
sum  of  money,  say  SOOOi.,  was  obtained  by  Muir  from  the  Mid- 
land Bank  (where  he  had  banked)  on  the  security  of  bills  of  Muir 
and  Aspinall,  and  then  out  of  this  the  deposits  were  paid  to  the 
credit  of  the  Eupion  Company  at  their  bankers  on  a  certain  num- 
ber of  shares,  and  then  the  money  was  paid  back  again  to  the  Mid- 
land, and  then  the  operation  was  repeated  again  and  again,  until 
the  deposits  were  apparently  paid  on  the  requisite  number  of 
shares.  This  was  done  through  the  agency  of  the  defendant 
Charles  Knocker,  who  was  manager  of  the  bank,  and  who  intro- 
duced his  cousin,  the  secretary  of  the  Eupion,  to  the  brokers 
through  whom  the  settlement  day  was  obtained.  In  this  way,  on 
the  26th  of  May,  1874,  the  Stock  Exchange  committee  granted 
the  "quotation,"  and  on  the  28th  of  May  Muir  assigned  to 
Charles  Knocker  all  his  interest  in  all  shares  and  money  that  were 
or  might  become  due  to  him  in  connection  with  the  Eupion  Com- 
pany as  security  for  £500.  Before  the  "  quotation  "  was  obtained, 
as  early  as  the  middle  of  April,  shares  had  been  sold  by  Aspinall 
through  brokers,  who  did  not  know  that  he  was  connected  with 
the  company;  and  in  July  he  began  to  buy  shares  through 
brokers,  and  one  person  alone  was  induced  by  him  to  buy 
nearly  8000  shares,  his  liabilities  on  which  amounted  to 
19,000i.  In  August  and  September  purchases  of  sales  were  going 
on  under  the  direction  of  Aspinall,  and  sales  of  shares  under 
direction  of  Muir.  More  than  one  of  the  brokers  who  pur- 
chased said  that  they  had  heard  of  the  Eupion  from  Charles 
Knocker,  who  referred  them  to  Aspinall  (near  whom  he  resided), 
and  on  one  occasion  he  answered  a  telegram  as  to  the  purchase  of 
shares,  but  there  was  no  other  express  evidence  of  personal  deal- 
ings in  shares  for  his  own  benefit ;  and  as  to  Whyte,  there  was  no 
evidence  of  such  dealings.  But  as  regarded  Muir  and  Aspinall, 
although  the  jury  found  that  they  were  not  satisfied  that  they  or 
any  other  two  of  the  defendants  had  combined  to  sell  shares  with 
a  view  of  defrauding  the  brokers,  the  Judges  said  it  was  clear  that 
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both  of  these  defendants  did  aeparmielT  deal  hi  ibe  iTatre^  hr  \nj^ 
ing  or  selling.     Upon  this  eTidenee/ 

The   Solicitcr^Gieneral  submitted  thai  as  regarded  \ht9t  T.g^ 
defeodants^  and^  at  all  erents,  as  to  Mcir  acd  Arp-.z^^  ih^rt  wm 

evidence  to  sustain  the  rerdict,  and  thai  tie  T«rTd-2t  %zjAxtZjf^        

the  charge.  i^-;^ 

The  LoKD  Chisf  izsncK  said  he  did  n  x  tLlr.k  h  w«  prvr^        

that  Charles  Knocker  dealt  in  shares  for  ii*  own  peric^aJ  'ua^\,  ^,^^ 
and  certainly  not  Whjte.  /"*** 

The  Solicitor-General  sabmitted  that  there  w«i  erli*rSp':?er  of  i 
as  to  Charles  Kno<^er,  and  tiiat  at  a^  ere&ts  it  vai*  loa*  v>  M '^:r 
and  Aspinall.  They  dealt  in  the  shares  fir  Xtur.r  ysnrjzjid  yr/L\^ 
and  they  had  entered  into  this  ccn^piracr  v>  cb/;ai^  a  q':;o{a't>'yift 
of  the  shares  in  the  official  Hst.  Was  it  tx  \cjt  it^eritA/v^r  ;:,  Ter- 
ence that  they  entered  into  the  conspfracj  i ;t  \c^.r  o»a  \,r'A:\  ? 
And  was  it  not  a  criminal  c3en:re  to  e?:7&g«r  ii.  a  f>\zj^Y'Tw:j  to 
commit  a  fraud  for  the  purposes  of  prsr;  *  lA.^  r.":  th*  yr.i.':»y^ 
of  i>e  Berenger^B  case  ^ply  ? 

Blackburh^  J. — ^There  it  was  charged  :hat  iLt  o%V/:  wan  t// 
affect  the  price  of  stocks. 

The  8olicit4pr-Creneral. — ^It  was  nirrfr  'rs:,i>rjA  it  tl^  p«T^f«^;t 


The  Lord  Chut  JusfTics. — ^Here  h  was  s/yt  Ktju^pA  ci#at  tb^ 
intent  was  to  induce  the  pablic  to  ueH/ere  liift  %Lar»^  V>  l>^  U/'^'^t 
and  so  to  purchase  them,  hut  to  hJbkot  iL'jyt  wL/^  t^^ifs^X  f^'jf':i*i$i^ 
them  so  to  beiiere. 

The  Solieiicr-Creneral  urged  that  it  i&:k«t  b<r  :z.'.*irT*A  XlM  %hm 
was  so  of  those  who  were  aiy.ct  xc  ysr^jr^im^r. 

The  LoKD  Cmzp  JrmcK. — ^Tii^  frac/i  «r,ppo^(^  w«a  ttiat 
people  were  induced  to  porrrLase  ftLa?»9«  by  xfy^vrr,^  t}>tA  t// 
believe  that  the  shares  were  wonh  ci'^-re  U.a£.  xi^j  r*au*y  w^^ ; 
but  he  doubted  whether  this  w«i  wG&ffjgt^uj  f\jia^*A. 

The  SoUcUar-General  nrgei  ikat  zi  was  crLanjr^  that  p^op|i» 
were  thus  deoeired  in  the  rery  a#rt  of  s>-:.rL'.^  aa'l  «i^;..i;|r  nlsir^ 
while  they  were  about  it,  acd  tLji  ts:,'^,jsn  vuoA  xtAi  '%t^„j4  waA  \u 
their  minds  when  they  porchaiMd. 

BaBantine,  Serjt^,  tor  Ch^av^  Ka'xk^r,  on^f:^  tlwut  t;#^ii?  was 
no  evidence  to  sustain  the  £sojLg,  at  a«j  ^rr^in;.!*,  aii  r^atrUi^  ki« 
client.  He  denied  that  th^er  ttkfX  ^A  %**  n^Uiug  ^  ^j  wtu^  to 
enhance  the  value  cf  the  shares. 

The  LoKD  Cnisr  Jrsncs. — Tloa  tavM  be  tak^ci  U/  (m;  tb^;  ia^.'t^ 
as  it  was  alleged  in  the  iz,4'j^'£ez.t, 

BhACKBtEM,  J. — The  ettbct  of  a  '^s^t^I.i.g  day  ^  utA  a  '^  <(«j//ta' 
tion^'  of  shares  must  sorer!/  be  cak^t:  to  be  to  ruMp  th>rfr  rai'ii^^ 

Ballaniine,  Serjt, — It  ot.y  Vrt.'^rd  •//  ^ye  (a^r,.  tie*  for  d^.Uig 
in  the  shares,  and  that  it  was  i>>i  ««£E<:r.etft  to  ^u*tauf»  a  (:riu$\usa\ 
ofkuce—toft  etmtpuinf  to  or/tain  the  sectuAir  4;»y  sti/J  tyi'/tHti^m^ 

BiACKMUMM,  J, — It  biK&g  with  tr,t^it  V/  mdii/^r  hnjem  «4  nf^anrs 
to  bdiere  tkuit  the  capital  had  been  d-^^y  SQ^/tt/jmr^ed^  in  ti/^  a 
oonspirscy  to  effect  that  fA//siX  criuinal  ? 
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RsQ.  BallanUne,  Serjt.,  argued  that  it  was  not  so,  and  that  it  was 

»•  not  criminal  to  conspire  for  an  object  which  might  be  legitimate. 

^2SraL         Blackburn,  J. — How  could  such  an  object  be  legitimate  ? 

Whttb,  ahd       Ballcmtine,  Serjt. — How  does  it  appear  that  it  was  necessarily 

o™™«-      illegitimate?      The  projectors    were  sanguine,  and  might  haye 

J^g        thought  that  if  they  could  only  ''  float ''  the  company  the  enter- 

prise  would  be  successful. 

Fraud—         Blackburn,  J. — I  Can  quite  understand  that  inventors  and  pro- 
SiSm^Z  jectors  may  be  sanguine ;  but  how  could  they  suppose  it  allow- 
Evidence,     able  to  tell  a  parcel  of  lies  and  cheat  people  into  what  they  chose 
to  suppose  might  be  good  bargains  ? 

Baltantine,  Serjt.— It  may  be  immoral. 

Blackburn,  J. — Is  it  not  more  than  immoral?  Is  it  not 
legally  criminal  to  cheat  and  defraud,  and  is  it  not  an  indictable 
offence  ? 

BallanUne,  Serjt.,  urged  that  the  mere  general  chai'ge  of  an 
intention  to  cheat  and  defraud  was  not  su£S.cient. 

Blackburn,  J. — ^An  intention  to  cheat  and  defraud  purchasers 
of  shares. 

BallanUne,  Serjt. — ^That,  I  submit,  is  neither  alleged  nor 
proved.  It  is  merely  alleged  that  the  intent  was  to  induce  those 
who  might  buy  and  sell  shares  to  believe  that  they  were  really 
subscribed  and  paid. 

Blackburn,  J. — It  alleges  that  it  was  to  induce  those  "  who 
should  afterwards  buy  or  sell  the  shares  '*  to  believe  so.  That 
implies  that  they  were  to  be  induced  to  believe  before  they 
bought  or  sold. 

BallanUne,  Serjt. — Merely  to  believe  that  the  company  had 
been  duly  formed  and  the  capital  subscribed.  But  that  was  not 
necessarUy  fraudulent,  and  is  not  shown  to  have  been  so. 

The  Loud  Chief  Justice. — The  main  charge  was  that  the 
defendants  conspired  together  to  defraud  the  brokefs  by  getting 
some  to  buy  and  others  to  sell  non-existent  shares,  which  could 
not  be  obtained  to  be  delivered,  so  as  to  exact  exorbitant  sums 
for  non-delivery. 

Blackburn,  J. — And  the  jury  found  that  it  was  not  proved 
that  any  two  of  them  combined  for  the  purpose — that  is  all.  But 
that  does  not  affect  the  question  as  to  the  validity  of  the  other 
charge,  if  it  is  supported  by  the  verdict. 

BallanUne,  Serjt. — The  other  charge  was  subsidiary  to  the 
main  charge,  and  there  was  nothing  to  implicate  his  client  in  it. 

Blackburn,  J. — Charles  Knocker,  who  was  cognizant  of  the 
way  in  which  the  deposits  had  been  paid,  had  introduced  his 
cousin,  the  secretary  of  the  Eupion  Company,  to  the  brokers 
who  obtained  the  "  settling  day  "  of  the  Eupion. 

BallanUne,  Serjt. — This  might  be  with  no  fraudulent  design. 

Blackburn,  J. — A  man  must  be  taken  to  contemplate  the 
natural  consequences  of  his  act,  and  would  not  a  jury  infer  that 
the  effect  of  obtaining  the  "  settling  day  ^'  for  this  company 
would  be  to  raise  the  value  of  the  shares  ? 
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Ballantine,  Serjt. — But  in  this  case  there  was  not  sufficient        Rw. 
<    evidence  of  it.     It  does  not  appear  that  anything  in  itself  illegal     .    ^' 
was  done  for  an  illegal  end.  Knog^^ 

The  LoKD  Chief  Justice. — It  is  not  in  terms  alleged  that  it  Whttb,  anb 
was  intended  to  injure  anybody ;  but  must  it  not  be  inferred  that      o™m. 
such  must  be  the  effect^  if  the  object  was  to  produce  a  false        igy^, 

impression  and  belief  in  the  minds  of  persons  dealing  in  these        

shares  ?  c^^" 

Blackburn^  J. — An  impression  likely  to  affect  their  price  in  jncSctn^t^ 
the  market ;  for,  surely,  the  majority  of  people,  seeing  the  shares     Evicknce, 
quoted  in  the  share  list,  would  naturally  suppose  that  all  things 
had  been  duly  performed,  and  the  rules  duly  complied  with. 

Mr.  Muir  then  addressed  the  Court  on  his  own  behalf,  urging 
that  there  was  no  evidence  that  he  had  anything  to  do  with 
obtaining  the  ^^  settling  day." 

The  LoKD  Chief  Justice. — You  certainly  were  a  party  to  the 
means  by  which  the  deposits  were  paid,  on  the  faith  of  which  the 
settling  day  was  obtained. 

Mr.  Muir  asserted  his  faith  in  the  original  invention,  and 
entered  into  the  history  of  his  connection  with  the  company. 
Mr.  Whyte,  he  said,  had  introduced  him  to  Mr.  Aspinall  to 
finance  the  company.  He  himself,  he  said,  knew  nothing  about 
finance  and  Mr.  Aspinall  undertook  entirely  the  financing  of  the 
company.  He  declared  that  he  was  under  the  impression  that 
all  but  10,000  shares  had  been  taken  up  by  the  public.  He  had 
no  idea  that  wrong  was  being  done.  He  had  no  knowledge  of 
the  Stock  Exchange ;  he  knew  nothing  about  "  settling  day,'' 
and  did  not  know  that  Mr.  Aspinall  was  trying  to  obtain  it. 

The  LosD  Chief  Justice  reminded  Mr.  Muir  that  he  was  a 
party  to  the  means  by  which  the  3000f.  was  obtained  from  the 
Midland  Bank,  and  made  to  do  duty  over  and  over  again,  in 
payment  of  the  deposits. 

Mr.  Muir  said  he  banked  at  the  Midland,  and  he  assured  his 

^  Lordship  that  he  was  no  party  to  any  conspiracy  at  all.     Upon 

^  being  introduced,  he  said,  to  Mr.  Aspinall,  he  found  him  living 

in   great   style,   keeping   two   or   three    carriages    and    riding 

horses,  &c.,  and  so,  like  Mr.  Charles  Knocker,  he  had  every 

confidence  in  him. 

The  Lord  Chief  Justice. — ^But  was  not  the  money  paid  into 
your  account  one  day  and  drawn  out  the  next,  for  the  payment 
of  the  deposits  ? 

Mr.  Muir  assured  his  Lordship  that  he  knew  nothing  about  it. 
He  thought  that  everything  was  quite  legitimate. 

Blacebubn,  J. — How  could  you  suppose  that  it  was  "legiti- 
mate ''  to  do  what  was  done  ? 

Mr.  Muir  said  he  thought  that  30,000Z.  had  been  paid  into  Mr. 
AspinalPs  account. 

Mr.  Aspinall  said  it  was  so. 

The  LoKD  Chief  Justice  said  he  was  not  aware  of  the  evidence   * 
of  it. 

VOL.  XIII.  s 
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Rbq.  Blackburn,  J.,  after  referring  to  the  notes  of  the  evidence, 

''•  said  he  could  not  find  it.     (The  evidence  was,  as  above  stated, 

^S^^     that  a  sum  of  3000Z.  was  obtained  from  the  Midland  Bank, 

Wbttb,and   and,  as  the  Lord  Chief  Justice  said,   ''used  over  and  over 

gnums.      again  in  payment  of  the  deposits.'') 

1876.  Pope,  Q.O.,  fpr  Aspinall,  urged  that  the  object  of  obtaining  the 

settling  day  was  to  obtain  the  advantage  of  the  enforcement  of 

^/Vow?— ^  bargains  between  brokers  by  the  Stock  Exchange  committee. 

In^tr^t—       Blackburn,  J. — The  second  count  charged  that  the  object  was 

Evidence,     to  obtain  a  ''  quotation  "  of  the  shares  in  the  official  list,  and  that 

with  the  view  of  inducing  those  who  might  afterwards  buy  or 

sell  the  shares  to  believe  that  they  were  of  greater  value  than 

they  really  were. 

Pope,  Q.C.,  urged  that  there  was  no  evidence  of  that  intent. 

Blackburn,  J. — Does  not  the  fact  that  the  obtaining  the 
quotation  to  have  that  effect,  and  that  the  parties  conspired 
together  to  obtain  it,  show  that  such  was  their  object  ? 

Pope,  Q.O. — Not  so,  if  there  was  another  object  which  would 
be  legitimate — ^that  is,  to  obtain  the  advantage  of  having  the 
bargains  enforceable.  No  doubt  it  was  morally  dishonest,  but 
was  it  legally  criminal  and  indictable  as  the  subject  of  a  con- 
spiracy. Put  the  case  of  conspiring  to  give  a  false  character  to 
a  servant,  not  with  the  object  that  the  situation  should  be 
obtained. 

Field,  J. — It  would  be  an  indictable  offence — conspiring  to 
give  a  false  character  to  a  servant. 

Pope,  Q.C. — ^Not  unless  it  was  with  the  object  of  obtaining  the 
situation  by  that  means. 

Field,  J. — With  what  other  object  could  a  false  character  be 
obtained  ? 

Blackburn,  J. — ^And  if  there  was  a  conspiracy  to  give  a  fabe 
character,  and  that  would  be  its  effect,  surely  it  might  be 
inferred  that  it  was  the  object  ? 

Pope,  Q.C. — ^Not  if  there  was  some  other  intent  in  the 
mind. 

FuBLD,  J. — But  here  the  intent  charged  was  to  induce  people 
to  buy  the  shares.     That  is — ^that  seems  to  be  the  effect  of  it. 

The  Lord  Chief  Justice. — If  the  parties  combined  to  do  a  thing 
which  was  fraudulent,  with  a  view  to  induce  the  public  to  sup- 
pose the  shares  to  be  good,  then,  though  the  parties  might 
have  different  ulterior  ends,  the  charge  would  be  sustained. 

Metcalfe,  Q.C,  followed  on  the  same  side,  urging  that  a 
conspiracy  was  only  an  indictable  offence  if  it  was  to  obtain  an 
unlawful  end  by  unlawful  means,  and  here  neither  the  end  was 
necessarily  unlawful  nor  the  means. 

Blackburn,  J. — ^The  object  charged  was  to  induce  people  to 
believe  the  shares  to  be  what  they  were  not  and  the  means 
used  were  false  pretences ;  and  this  was  amply  proved. 

Metcalfa,  Q.C— The  use  of  false  pretences  did  not  constitute  a 
criminal  offence,  unless  it  was  in  order  to  obtain  something. 
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The  LosD  Chibf  JnsnoB. — Bat  if  it  was  to  indaoe  people  to       Rso. 


Abpinall, 


part  with  their  money,  it  woald  be  enough. 

Mekdlfe,  Q.C.— But  here  the  jury  have  negatived  the  charge    s^^l^J^ 
of  conspiracy —  Whttb,  ahd 

The  Ijoed  Chibf  Justice. — To  defrand  the  broker.  arma. 

Metcalfe,  Q.O. — ^There  is  no  charge  of  a  conspiracy  to  defrand        ^gjg^ 
the  pabhc.  

The  LoED  Chiiip  Justice. — ^That  is  the  question.  nf'^'^^^ 

BulCKBUEN,  J. — It  is  charged  in  substance.  hid^tn^^ 

The  LoED  Chief  Justice. — If  such  was  the  obvious  effect  of    Evidence. 
what  was  to  be  done,  it  might  fairly  be  inferred  that  such  was 
the  object. 

Metcalfe,  Q.C. — The  original  object  was  good,  the  invention 
was  useful,  and  the  concern  was  on  a  sound  basis. 

The  LoED  Chief  Justice. — ^No  witness  used  the  words  "  sound 
basis.''  No  doubt  some  witnesses  said  that  it  was  a  useful 
invention ;  but  then  the  question  at  the  trial  was  as  to  the  means 
used  to  obtain  funds. 

Metcalfe,  Q.C. — ^The  quotation  of  the  shares  did  not  tend  to 
obtain  money  by  sales  of  shares. 

Field,  J. — ^They  could  only  obtain  money  by  sales  of  shares. 

Bl^ckbuen,  J. — How  could  they  raise  money  by  getting  shares 
quoted,  except  by  sales  of  shares  on  the  Stock  Exchange  7  And 
what  could  possibly  be  the  object  of  getting  a  quotation  of 
shares  on  the  Stock  Exchange  except  to  procure  sales  ? 

Metcalfe,  Q.C. — But  suppose  the  article  to  be  good  ? 

Blacebuen,  J. — ^The  article  might  be  good,  and  the  company 
bad ;  and  what  the  Stock  Exchange  Committee  certify  is,  not 
that  the  article  to  be  produced  by  the  company  is  good,  but  that 
the  company  is  good,  and  that  it  has  been  properly  formed  and 
constituted. 

Metcalfe,  Q.C. — Suppose  a  person  falsely  to  represent  a  good 
picture  to  be  a  Claude ;  would  that  be  an  indictable  fraud  ? 

Field,  J. — If  two  persons  combined  together  falsely  to  represent 
a  picture  to  be  a  Claude,  however  good  it  might  be,  and  though 
it  might  be  by  Turner,  and  so  to  induce  a  person  to  purchase  it, 
it  might  be  an  indictable  offence. 

BiACKBUBN,  J. — ^I  should  not  advise  any  persons  to  combine 
together  to  give  a  false  pedigree  to  a  picture  in  order  to  obtain  a 
purchaser  for  it.  I  should  not  advise  any  persons  to  enter  into 
such  a  conspiracy,  imagining  that  they  could  not  be  indicted  and 
convicted.  I  should  say  that  it  would  be  a  gross  fraud ;  but  it 
is  rather  remote  from  the  present  case. 

Metcalfe,  Q.C. — The  verdict  was  not  sufficient  to  sustain  a 
conviction  on  the  second  count. 

BiACKBUEK,  J. — ^It  was  Sufficient  to  sustain  the  verdict  on  both 
counts. 

MetcaJfe,  Q.C. — The  question  was  not  put  to  the  jury  as  to  the 
intent  with  which  the  combination  was  entered  into. 

The  LoED  Chief  Justice  said  he  had  expressly  directed  the 

B  2 
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Rbq        jury  that  they  could  not  convict  any  of  the  defendants  unless  some 

^'  of  them  had  conspired,  and  the  jury  had  expressly  found  that  they 

KsomoL    ^^  combined  together  by  false  pretences  to  obtain  a  quotation 

Whttb,  AMD  of  the  shares. 

aitusKg.  Metcalfe,  Q.O. — It  does  not  necessarily  follow  that  the  object 

igyg        was  to  obtain  purchasers,   or   to   obtain   purchasers   at  better 

prices  than  could  otherwise  be  obtained. 

/Vowd— ^  Blackburn,  J. — ^No  one  could  doubt  that  the  object  of  the 
/i^dteovf-^  quotation  would  be  to  enable  the  parties  to  obtain  money  by  the 
Evidence,  sale  of  shares  which  they  might  not  otherwise  be  able  to  obtain. 
That  being  the  natural  effect,  might  it  not  be  inferred  that 
such  was  the  object  ?  The  original  invention  might  have  been 
useful  and  valuable,  but  it  could  not  have  been  bond  fide  to  pass 
off  upon  the  public  shares  supposed  to  have  been  all  subscribed 
for,  when,  in  fact,  none  of  them  were  so.  Is  it  not  in  effect  the 
same  thing  as  conspiring  together  to  give  an  article  a  false 
value,  and  induce  people  to  suppose  it  to  be  worth  more  than 
it  is  ? 

Field,  J. — Here  it  appears  that  the  company  had  23Z.  to  their 
credit,  and  owed  27Z.  for  the  rent  of  premises,  for  which  there 
was  a  distress  put  in  ;  and  it  appears  that  at  no  time  had  there 
been  a  single  bond  fide  applicant  for  shares,  nor  a  single  person, 
except  Aspinall,  Muir,  and  Knocker,  who  had  any  interest  in  the 
concern. 

Metcalfe,  Q.G.,  said  that  the  question  had  never  been  put  to  the 
jury ;  but  as  to  this, 

Blackburn,  J. — The  defendants  never  desired  that  it  should 
be  put  specifically  to  the  jury  whether  the  object  was  to 
obtain  purchasers  for  shares  or  purchasers  at  higher  prices. 
They  did  not  venture  to  press  that  question,  probably  because 
they  had  no  doubt  what  the  verdict  of  the  jury  on  such  a 
point  would  be.  Does  it  not  follow  as  a  matter  of  law,  or 
does  it  not  follow  as  a  matter  of  course — as  a  matter  of  fact,  from 
the  fact  that  such  would  be  the  effect,  that  such  would  be  the 
object?  And,  assuming  that  there  was  such  an  intent,  then 
clearly  there  would  be  an  indictable  offence. 

Metcalfe,  Q.C. — Here  there  was  no  public  object,  it  would  only 
affect  "  Jones''  or  "  Smith/'  who  might  deal  in  shares. 

Field,  J. — But  then  ''Jones"  or  "Smith"  enter  every  fort- 
night into  contracts  to  the  amount  of  hundreds  of  thousands,  on 
which  they  are  responsible. 

Blackburn,  J. — And  it  is  not  because  parties  conspire  only  to 
defraud  persons  whose  names  happen  to  be  "  Jones "  or 
"  Smith  "  that,  therefore,  it  is  not  an  indictable  offence. 

Metcalfe,  Q.C. — Here  the  object  was  so  far  private  as  not  to 
affect  the  public. 

The  Lord  Ohibp  Justice. — The  effect  of  a  quotation  on  the 
Stock  Exchange  was  to  give  a  certain  character  and  value  to 
shares,  and  if  the  quotation  was  obtained  by  false  representations, 
then  the  effect  would  be  to  give  the  shares  a  fictitious  value. 
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Metcalfe,  Q.C. — ^The  same  might  be  said  as  to  lists  of  horses  on  Rso. 

the  Derby.  " 

The  LoED  Chief  Justice. — ^That  is  a  diflterent  kind  of  case ;  kikSmb]^ 

no  doubt^  never  a  race  occurs  without  some  fraudalent  practices.  Whttb,  amd 

It  will  be  sufficient  to  deal  with  such  a  case  when  it  arises.     At  othbm. 

present  the  question  is  as  to  the  sale  of  shares.  {^ 

MetcaJfe,  Q.C. — ^It  did  not  appear  that  the  object  was  to  obtain  

money.  Fraud-- 

The  Lord  Chief   Justice. — What  do  people   sell  shares  for  j^Hi^H 
except  to  obtain  money  7  Evidence. 

Metcalfe,  Q.C,  contended  that  there  was  not  sufficient  eyidence 
of  a  fraudulent  conspiracy. 

The  Lord  Chief  Justice. — In  my  opinion  the  facts  proved  did 
amount  to  such  a  conspiracy. 

Metcalfe,  Q.C,  contended  that  the  jury  had  negatived  it. 

The  Lord  Chief  Justice. — They  had  only  negatived  a  con- 
spiracy to  defraud  the  brokers  by  sales  on  the  Stock  Exchange^ 
and  they  had  expressly  found  a  conspiracy  to  obtain  a  quotation 
of  the  shares. 

Metcalfe,  Q.C,  contended  that  they  had  not  found  the  intent  to 
defraud. 

The  Lord  Chief  Justice  and  Blackburn^  J.^  said,  that  if  the 
object  was  to  induce  people  to  buy  shares  they  would  not  other- 
wise have  bought  that  would  be  a  fraudulent  intent  or  an  intent 
to  defraud,  and  as  that  would  be  the  effect,  it  might  be  inferred 
that  it  was  the  object. 

Metcalfe,  Q.C,  contended  that  this  ought  to  have  been  put  to 
the  jury. 

The  Lord  Chief  Justice  said  that  he  was  not  asked  to  put  it 
specifically,  and  there  had  been  no  complaint  by  the  defendants 
at  the  time  of  his  not  doing  so. 

The  Lord  Chief  Justice. — I  have  entertained  very  considerable 
doubt  as  to  the  sufficiency  of  these  counts,  upon  which  the  jury 
have  found  the  defendants  guilty,  that  is  to  say,  the  first  and 
second  counts.  I  am  still  of  opinion  that  the  first  count  is 
defective,  although  it  is  not  necessary  to  dwell  on  that  from  the 
view  we  have  taken.  It  alleges  simply  that  the  defendants  entered 
into  the  conspiracy  (I  am  stating  it  shortly)  to  induce  the 
committee  of  the  Stock  Exchange  to  grant  a  settling  day  and  a 
quotation  of  this  company  by  fraudulent  representations.  There 
it  stops.  Had  it  gone  on  to  say  that  the  ulterior  purpose  of  the 
company  was,  by  getting  the  settlement  day  and  the  quotation  to 
defraud  the  public,  I  think  that  count  would  have  been  good. 
By  the  "  public"  I  mean  those  who  were  disposed  to  buy  shares 
in  the  company.  But  the  count  stops  there  and  I  think  it  is  bad. 
Now,  with  regard  to  the  second  count,  as  to  which  we  are  of 
opinion  that  it  is  sufficient,  I  confess  it  is  not  without  much 
hesitation  and  doubt  that  I  arrive  at  this  conclusion.  The  count 
states  in  substance,  after  reciting  various  circumstances  which  it 
is  unnecessary  to  refer  to,  that  the  defendants  entered  into  thi? 
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Rhg.        conspiracy  in  order  to  obtain  a  qaotation  thereby  to  induce  per- 

^'  sons,  who  should  thereafter  buy  and  sell  the  said  shares,  to  believe 

KNocKm,     ^^^^  ^^^  company  was  duly  formed  and  constituted,  and  complied 

Whttb,  Ain>  with  the  rules  of  the  Stock  Exchange,  so  as  to  entitle  the  com- 

Q™*"^'      pany  to  have  their  shares  quoted  in  the  official  list.     If  it  had  gone 

1876.       o^  ^  3^7  ^^^^  ^^6  purpose  for  which  that  belief  was  attempted  to 

be  produced  in  the  minds  of  the  persons  buying  and  selling  these 

Fraud—^  shares  was  to  injure  them  by  inducing  them  to  buy  shares  which 

In^ctmmiT-  were  either  valueless,  or  at  all  events  inferior  in  value^  I  should 
Evidence,  have  no  hesitation  whatever  in  saying  that  the  count  was 
sufficient  in  point  of  law.  My  doubt  was  whether  the  statement 
was  sufficient  that  the  object  of  the  company  was  to  induce 
persons  to  believe,  without  going  further  and  saying  that  it  was 
to  induce  them  to  act  on  that  belief  and  buy  shares.  But 
looking  to  the  words  which  allege  that  it  was  to  induce  persons 
who  should  thereafter  buy  and  sell  the  said  shares  in  this 
deceptive  belief,  I  think,  on  the  whole,  it  is  sufficient,  because 
it  is  difficult  to  see  how  that  belief^  if  engendered  in  the  minds 
of  persons  buying  and  selling  shares  of  this  company,  could  have 
any  other  effect  than  that  of  inducing  them  to  buy  and  sell 
under  circumstances  in  which  they  would  not  otherwise  have 
bought  and  sold.  Difficult  as  it  is  to  see  how  the  belief  could 
have  any  other  operation,  I  think  the  statement  of  the  con- 
spiracy being  to  induce  that  belief  must  be  taken  to  mean,  to 
induce  that  belief  in  order  to  lead  them  to  deal  with  those  shares, 
whereas  otherwise  they  would  not  have  so  dealt  with  them. 
Upon  the  whole^  therefore,  although  not  without  considerable 
hesitation,  I  come  to  the  conclusion  that  this  statement  is 
sufficient. 

With  regard  to  the  offence,  that  it  is  sufficiently  alleged  in  the 
indictment,  I  can  entertain  no  doubt.  Having  the  evidence  in 
my  mind,  I  cannot  accede  to  the  proposition  that  the  facts  are 
not  sufficient  to  make  out  an  offence. 

The  facts  undoubtedly  were,  that  persons  were  induced  to  take 
shares  which  they  never  intended  to  hold  except  fictitiously, 
which  shares  were  to  be  made  over  to  the  principal  person  dealing 
in  this  transaction,  namely,  Mr.  Aspinall.  These  allotments 
were  perfectly  fictitious,  and  then  the  funds  of  the  company, 
instead  of  being  real  would  be  fictitious.  A  small  sum  was  also 
borrowed  from  the  bank,  and  so  manipulated  as  by  degrees 
to  represent  the  capital  of  this  company  as  paid  up  when 
in  point  of  fact  the  whole  thing  was  a  fiction  from  beginning  to 
end.  This  was  done  for  the  purpose  of  obtaining  a  settlement 
day  and  quotation  on  the  Stock  Exchange.  That  this  was  a  fraud 
on  the  committee  of  the  Stock  Exchange  no  one  can  for  a  single 
moment  doubt,  and  I  must  say  a  scandalous  fraud.  Then  the 
question  is  what  was  the  intention  7  The  company  had  nothing 
but  its  shares,  it  had  no  capital  whatever,  and  the  only  object  one 
can  see  of  getting  the  company  on  the  Stock  Exchange  was  that 
the  shares  might  be  dealt  in.     I  think  the  offence  is  made  out. 
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Bla^cebubk,  J.— *I  am  also  of  opinion  that  on  the  evidence  there        Rio. 
ooold    be  no   doubt  that  an  indictable  offence  was  adequately     .     ^' 
proved,  whether  sufficiently  averred  in   the   indictment   is  the     Kj<rocKm| 
question  that  I  must  say  a  word  about  presently.     I  think  that   Whttb,  and 
ever  since  the  case  of  The  King  v.  Berenger  it  has  been  perfectly      ormma. 
established  that  where  parties  by  false  pretences  and  fraudulent        xg^g 

representations  and  lies    enter   into    a  conspiracy  together   by        

those  means  to  raise  the  price  of  any  vendible  commodity  it  is  -'^'"^i"*— 
an  indictable  offence.  Although  that  was  a  case  of  the  f  ands,  yet  i^^li^H 
the  doctrine  of  the  Court  extends  to  any  vendible  commodity  Evidence. 
where  the  intent  is  to  induce,  by  belief  in  the  lies,  purchasers  in 
the  market  to  give  higher  prices  than  they  otherwise  would  do. 
A  conspiracy  to  produce  this  result  by  false  means  is  an  offence. 
Here  it  is  proved  clearly  that  there  was  a  conspiracy  by  false 
representations  to  procure  a  settling  day  and  a  quotation  on 
the  Stock  Exchange.  The  conspiracy  was  in  procuring  and 
inducing  those  who  should  deal  on  the  Stock  Exchange  and  see 
the  quotation,  and,  consequently,  who  might  deal  in  those  shares, 
to  believe  that  the  company  had  been  proved  to  the  satisfaction 
of  the  Stock  Exchange  to  be  a  real  company,  that  the  rules  of 
the  Stock  Exchange  had  been  complied  with,  and  that  in  con- 
sequence of  such  belief  they  should  think  the  company  a 
better  company  than  it  was,  the  company  in  fact  being  one 
which  was  not  genuine,  in  which  me  calls  had  not  been 
paid,  the  shares  never  allotted,  and,  altogether,  such  a  company 
as,  if  the  truth  had  been  known,  never  would  have  been  allowed 
to  get  on  the  Stock  Exchange.  I  cannot  doubt  that  it  was  a 
confederacy  and  a  conspiracy  with  a  view  that,  on  the  settling  day 
having  been  aUowed  and  the  quotation  being  permitted,  persons 
dealing  on  the  Stock  Exchange  should  believe  that  this  company 
was  of  a  greater  and  better  value  than  it  really  was,  and  that  the 
intention  was  that  the  public  should  be  influenced  in  the  price  they 
would  give  for  its  shares.  It  was  amply  proved  there  was  a  real 
conspiracy  as  to  that  particular  charge.  I  say  nothing  about  the 
first  count  as  to  its  being  good  or  bad,  but,  undoubtedly,  a  few 
words  inserted  would  have  made  it  unquestionably  good.  I  pass 
by  that,  because  the  second  count  goes  further,  and  there  are 
more  averments  than  in  the  first,  and  we  will  see  whether,  on  the 
face  of  the  second  count,  it  is  sufficiently  laid. 

Now  that  count,  after  referring  to  the  rules  of  the  Stock 
Exchange,  and  showing  that  a  quotation  on  the  Stock  Exchange 
does  import  into  it  a  representation  to  the  public  that  the  Stock 
Exchange  has  authorised  it  to  be  quoted  and  has  had  proved  to  it 
according  to  its  regulations  that  the  company  is  of  a  particular 
description  and  quality,  then  proceeds :  "  The  jurors  aforesaid 
say  that  the  defendants  did  continue,  confederate,  and  agree 
together,  with  divers  other  persons,  whose  names  are  to  the 
jurors  unknown,^'  &c.  (His  Lordship  read  an  extract  down  to  the 
words  "  said  rule''  already  mentioned  "  to  order  a  quotation  of 
the  shares  of  the  said  company,''  &c.     (His  Lordship  read  a 
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Rbo.        further  extract  down  to  the  words  "  Stock  Exchange/^)     Had 

^'  it  stopped  there,  probably  it  would  be  sufficient  to  show  there 

Sj^l^J^^     was  such  an   object    in  the  conspiracy  as  to  induce  the  public 

Whttb,  and  to  buy,  and  then  it  might  be  indictable  (I  do  not  say  it  would 

Q'™™^      be,  and   it  is   not  necessary  to  consider),   but  it   goes  farther 

]37(;        '^  and  thereupon  to  induce,^'  &c.     (His  Lordship  read  a  further 

extract  down  to  the  words  "  the  shares  of  the  said  company,") 

Fraud-'  that  is,  future  purchasers  in  the  company,  '^  to  believe  that  the 
Ind^tni^^  company  was  duly  formed  and  constituted,"  &c.  (His  Lordship 
Evidence,  read  a  further  extract  down  to  the  words  "  of  the  said  under- 
taking/^) Now,  there  it  stops.  Had  it  gone  on  and  added  "  and 
consequently  believing  that  this  company  was  of  a  different  and 
better  quality  than  it  really  was,  and  in  consequence  of  that,  the 
intention  was  to  induce  sales  to  be  more  readily  made  at  a  higher 
price  than  they  were  before,"  the  count  would  have  been  identical 
with  the  case  of  The  King  v.  Berenger.  But  that  is  left  out,  and 
the  question  is  whether  upon  the  averments  here,  if  the  effect  of 
the  conspiracy  was  to  induce  all  persons  who  deal  in  a  particular 
article  in  a  particular  market  to  believe,  by  false  representa- 
tions, that  article  is  of  a  better  quality  and  different  to  what  it 
really  is,  it  does  not  necessarily  follow  that  it  was  a  conspiracy 
to  induce  them  to  enter  into  bargains  which  they  would  not 
otherwise  have  made  ?  On  the  evidence  it  has  been  argued  that 
the  jury  should  have  been  specifically  asked  as  to  this ;  but  I 
do  not  think  so.  I  find  that  Lord  EUenborough,  in  the  case  of 
The  King  v.  T)h:on  (3  Maul  and  Selwyn,  16),  speaking  of  the 
motion  in  arrest  of  judgment,  says,  "  It  was  a  universal  prin- 
ciple that  when  a  man  is  charged  with  doing  an  act,  of  which 
the  probable  consequence  may  be  highly  injurious,  the  intention 
is  an  inference  of  law."  Then  he  says  it  was  alleged  that  the 
defendant  supplied  goods  so  adulterated  as  to  injure  the  health. 
Children  were  supplied  with  loaves,  and  it  was  said  that  could 
only  mean  for  the  children  to  eat.  We  should  be  going  a  great 
deal  too  far  if  we  were  to  say  that  the  intention  to  obtain  a 
quotation  on  the  Stock  Exchange,  in  order  to  induce  persons  who 
buy  and  sell  shares  in  a  company  to  believe  the  company  a  good 
company,  when  in  fact  it  is  a  bad*  company,  is  not  the  act,  the 
result  of  which  must  necessarily  be  injurious  to  those  buying  and 
selling;  and  consequently  the  inference  of  the  law  is  that  in  doing 
the  act  they  did  intend  to  produce  its  necessary  consequences, 
namely,  that  the  public  should  buy  and  sell  at  these  prices ; 
and  so  the  count  alleges  quite  sufficient  in  my  mind  to  constitute 
an  offence.  With  reference  to  the  case  of  The  King  v.  Berenger, 
it  will  be  more  prudent  for  those  who  draw  indictments  to  put  in 
a  distinct  averment  of  this  sort.     It  never  can  do  harm. 

Then  Mr.  Metcalfe  argued  that  it  was  necessary  a  specifio 
question  should  be  asked  of  the  jury.  It  seems  to  rae  not  so, 
for  we  never  should  have  a  good  trial,  even  if  everything  is  clear, 
where  something  is  not  so  put.  You  ask  the  jury,  do  you 
think  so  and  so  T  if  so  you  will  find  him  guilty.     The  jury  say 
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yes,  ifc  was  so,  and  the  verdict  is  entered  accordingly.   If  it  was  a        Rro. 
special  verdict  in  the  old  form  you  would  then  allege  that  the  jury     j^gp^^^j, 
found  all  the  particular  items ;  but  here  the  jury  found  that  they     knogkbr, 
obtained  this  quotation  by  fraud  and  that  necessarily  involves   Whtte,  akd 
the  intent,  which  I  think  the  indictment  suflBiciently  alleges.     It      o™««- 
would  be  monstrous  to  say  we  were  to  grant  a  new  trial  in  arrest        1376. 

of  judgment  and  enter  the  verdict  for  the  defendants,  because        

the  formal  question  whether  the  jury  was  of  opinion  that  getting  cbJ^,>^Z_ 
a  false  quotation  might  affect  the  prices  was  not  in  words  put  to  indictment-^ 
them.     I  am  clearly  of  opinion  the  second  count  is  su£9cient.     Evidence. 
and  that  the  verdict  should  not  be  disturbed. 

FiBLD,  J. — I  am  also  of  opinion  that  our  judgment  should  be  for 
the  Crown.  After  the  doubt  which  my  Lord  has  entertained,  and 
still  to  some  extent  entertains,  it  would  be  presumptuous  forme  to 
say  I  have  a  clear  opinion,  but  I  have  an  opinion,  and  it  will  be 
my  duty  to  express  it.  That  opinion  is  that  the  second  count  is 
clearly  good. 

With  regard  to  the  first  count,  it  is  based  on  the  allegation 
that  these  frauds,  which  were  undoubtedly  committed,  were 
committed  for  the  purpose  of  inducing  the  Stock  Exchange  to 
appoint  a  special  settling  day.  It  appears  by  the  recital  in  the 
count  that,  in  all  cases  of  new  companies,  before  the  Stock 
Exchange  will  appoint  a  special  settling  day,  they  require  certain 
vouchers  to  be  laid  before  them  as  to  the  position  of  the  new 
company.  Among  other  things  they  require  to  know  what  the 
amount  of  capital  is,  what  quantity  of  the  shares  have  been 
hona  fide  subscribed  for,  and  what  portion  of  the  capital  has 
been  actually  paid  to  the  company.  They  are  not  satisfied 
with  merely  taking  a  statement  of  this  from  the  parties  seeking 
to  have  the  special  settling  day  made,  but  they  require  the 
banker^s  books  and  the  other  documents  connected  with  the  com- 
pany, which  shall  vouch  that  such  a  state  of  things,  to  be  laid 
before  them.  The  result,  of  course,  is  not  only  that  they  them- 
selves have  to  be  satisfied  that  the  elements  of  the  new  company 
are  sound  and  good  and  such  as  ought  fairly  to  be  dealt  with 
on  the  Stock  JHiXchange ;  but  that  the  public  who  go  on  the 
Stock  Exchange  to  deal  in  it  are  satisfied  that  those  matters 
have  been  investigated  by  competent  authority.  Now  the  fraud 
alleged  in  the  first  count  is  that  by  these  fraudulent  means 
the  committee  of  the  Stock  Exchange  were  induced  to  appoint 
a  settling  day — that  is,  the  day  upon  which  all  transactions  in 
shares,  whether  bought  or  sold,  should  be  settled,  and  the 
amount  paid  or  received  according  to  the  real  transaction. 
Inasmuch  as  to  put  a  new  company  in  the  market  anywhere 
other  than  the  Stock  Exchange,  would  be  a  very  diflficult 
undertaking,  it  seems  to  me  that  the  count  contains  the 
elements  of  a  very  grave  offence,  because  thereby  the  public 
would  naturally  suppose  that  the  committee  of  the  Stock 
Exchange  had  fixed  a  settling  day,  that  all  the  requirements  of 
the  Stock  Exchange  which  are  laid  down  had  been  complied 


266  CBDONAL  LAW  CASKS. 

Rao.        with^  and  that  brokers  and  others  might  enter  into  bargains. 

AspiNALL     ^^^  undoubtedly  the  count  does  stop  short  of  that  averment.     I 

Kkockkb',     do  not  wish  to  forge  any  fetters  by  which  I  might  be  bound  on 

^HTn,  AMD  a  subsequent  occasion  if  any  case  in  principle  like  this  should 

o^sM.      come  before  me. 

1876.  With  regard  to  the  second  count,  that  averment  is  supplied. 

■ —        The  object  of  the  fraud,  as  stated  in  the  second  count,  is  the 

Cwum^a/-^  obtaining  a  quotation,  so  that  the  Stock  Exchange  list,  which 

Indictmetn—  goes  to  every  comer  in  England  by  nine  or  ten  in  the  morning, 

Hvidenoe.     should  contain  the  name  of  the  company  and  the  quotation  of  the 

shares  in  it.     No  doubt  every   person   investing  money — and 

they  are  many — ^would  resort  to  the  Stock  Exchange  quotation 

as  a  means  of  knowing  where  they  may  safely  place  their  money 

and  obtain  the  necessary  interest  on  it.     That  being  so,  the 

count  avers  that,  by  the  129th  Rule  of  the   Stock  Exchange, 

the  requirements  of  the   128th  Rule  must  be  complied  with, 

namely,  that  all  the  various  statements  must  be  made,  so  that 

the  Stock  Exchange,  before  they  allow  it  to  be  quoted,  shall 

be  satisfied  that  this  company  is  that  which  it  is  represented 

to  be. 

Now  the  count  says  that  this  was  done  for  the  purpose  of 
inducing  injury  to,  and  of  defrauding  the  members  of  the  Stock 
Exchange,  and  then  it  goes  on  further  to  say,  thereby  to  induce 
persons  who  should  thereafter  buy  and  sell  tne  shares  to  believe 
the  said  company  was  duly  formed  and  constituted,  and  had 
complied  with  the  rules  of  the  Stock  Exchange  so  as  to  enable 
the  company  to  have  these  shares  quoted  in  the  official  list. 
It  is  contended  that  this  count  is  *not  sufficient,  because  it  does 
not  go  on  and  say,  ^'  to  induce  the  persons  thereby  to  buy  and 
sell.''  The  question  upon  that  is  whether  the  count  is  fairly 
capable  of  this  meaning.  To  me  it  is.  It  seems  to  me  the 
fraud  would  be  absolutely  a  barren  one  if  it  had  not  been  to 
raise  money  by  the  sale  of  shares.  Then  if  that  meaning  can 
be  fairly  put  on  the  count,  was  it  supported  by  evidence  ?  My 
learned  brothers  have  shown  in  what  manner  it  was  supported 
by  the  evidence.  Therefore,  I  say,  with  respect  to  my  Lord's 
doubt,  I  feel  some  difficulty  in  my  own  mind,  but  none  with 
respect  to  the  second  count.  I  have  no  hesitation  that  our 
judgment  ought  to  be  for  the  Crown. 

The  Solidtor^Qeneral. — ^My  Lords,  I  pray  for  judgment.  I 
understand  there  is  some  application  to  be  made  by  my  learned 
friend  who  represiBnted  the  defendants. 

Metcalfe,  Q.G. — On  behalf  of  Mr.  Aspinall  I  have  to  ask  that 
judgment  may  be  postponed  with  a  view  to  his  filing  affidavits. 

BiACKBURN,  J. — You  had  ample  time  to  prepare  any  affidavits. 

Metcalfe,  Q.O. — We  thought  the  judgment  of  the  Court  would 
be  in  our  favour,  and  that  affidavits  would  be  rendered  unnecessary. 

The  LosD  Chief  Justice. — ^You  cannot  speculate  on  what  the 
judgment  of  the  Court  would  be. 

Metcalfe,  Q.C. — Mr.  Aapinall  is  suffering  from  a  painful  disease. 
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The    affidavits^    no    doubt,   would    haye    been    filed    prior  to        Rn. 
the  application  for  judgment  but  for  this  motion  which  stood  *'* 

over.  Knoomb, 

The  Lord  Ghibf  Justicb. — Have  they  received  notice  to  come  Whttb,  and 
up  4br  judgment  ?  qtbbmb, 

Metcalfe,  Q.O. — They  had  notice  at  the  time.  ]g7g^ 

The  Lord  Chief  Justicb. — If  they  have  received  no  notice  to        

come  up  for  judgment  they  are  entitled  to  that  notice.  CbT'^^'^— 

Metcalfe,  Q.C. — There  was  no  notice  given  at  the  early  part  of  /,m/Siioi?— 
last  sittings ;  that  was  suspended,  no  doubt,  by  the  operation  of     Evidence. 
the  rule,  and  it  has  not  been  renewed  these  at  sittings. 

The  Lord  CniEf  Justice. — How  long  do  you  ask  for  ? 

Metcalfe,  Q.O. — ^Two  or  three  days. 

Blackbusk,  J. — One  difficulty  is  that,  unless  it  is  done  imme- 
diately, the  whole  notes  would  have  to  be  read  again.  My  brother 
Field  and  myself  would  not  be  here,  as  we  should  be  away  on  cir- 
cuit. It  is  unfortunate.  I  suppose  if  you  filed  affidavits  they 
could  not  possibly  be  delivered  before  to-morrow,  and  the 
Solicitor-General,  for  the  prosecution,  would  probably  wish  to  see 
them  in  order  to  see  whether  he  would  answer  them  or  not,  which 
would  make  another  delay. 

The  Lord  Ohief  Justice. — Mr.  Metcalfe,  could  you  file  your 
affidavit  by  some  time  to-morrow  ? 

Metcalfe,  Q.C. — There  is  the  fact  that  Mr.  Aspinall  is  suffering 
under  a  painful  disease  and  there  are  one  or  two  facts  which  he 
wished  to  bring  before  the  jury,  but,  he  says,  under  the  circum- 
stances, he  would  leave  it  where  it  is. 

The  Lord  Chief  Justice. — ^We  can  give  you  till  Saturday, 

Mr.  Aspinall. — My  Lords,  I  am  suffering  from  a  disease  of  which 
I  thought  it  right  to  tell  you,  and  I  should  have  made  an  affidavit, 
but  I  should  not  think  of  delayiug  the  proceedings  if  it  is  incon- 
venient to  the  Bench. 

Waiter  Ballantme. — ^I  should  ask  on  behalf  of  Mr.  Charles 
Knocker  for  delay. 

The  Lord  Chief  Justice. — Until  Saturday. 

BiACKBURN,  J.— It  will  be  necessary,  in  order  to  come  on  on 
Saturday,  that  the  affidavits  should  be  prepared  and  delivered  to 
the  Crown  in  the  course  of  to-morrow.  They  must  have  Friday 
to  answer  them  if  they  think  fit. 

The  Lord  Chief  Justice. — ^Then  it  must  stand  over  until 
Saturday  morning.     The  bail  continues. 

BLA.CKBURN,  J. — ^Aud  the  affidavits,  as  you  are  aware,  must  be 
shown  to  the  Crown,  so  that  the  Crown  should  have  an  opportunity, 
if  it  think  fit,  of  answering  them. 

The  SoUcitor-Oeneral. — Some  misappreheusion  seems  to  exist. 
All  the  defendants  are  to  be  here  on  Saturday. 

Blackburn,  J. — Of  course  that  is  necessary ;  that  is  to  say,  the 
four  who  have  been  convicted,  of  course.  I  do  not  know  what  the 
form  of  the  bail  has  been.  If  the  bail  has  not  been  already 
secured  that  they  shall  come  up  to  receive  sentence,  it  must  be 
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RiM.  enlarged.    [A  paper  was  handed  to  the  learned  judge.]    It  seems 

V-  to  me  right  enough.     They  need  not  enter  into  fresh  bail. 
KjSokbr'         T'^®   Loed   Chibp  Justice. — The  case  will  be  taken  first  on 

Whttb,  and  Saturday  morning. 

01HBB8. 

if^  Jxdy  1, 1876. 

CotM^f^--      The  defendants  were  called  np  for  judgment.     They  had  filed" 
Indictment—  affidavits  in  extenuation  of  their  offence^  which  were  objected 
Evidence,     to  by  the  prosecutors  as  in  reality  asserting  their  innocence  and 
impeaching  the  verdict  of  the  jury,  (a) 

(a)  The  efiPect  of  the  affidayits  of  Aspinall  and  Charles  Knocker  was  that  the  whole 
transaction  was  advised  by  Mr.  Hardwick,  the  solicitor,  and  was  supposed  to  be 
correct,  and  to  this  Aspinall  added  that  it  was  not  an  unusual  sort  of  transaction  on 
the  Stock  Exchange,  though  this  was  strenuously  denied  by  the  respectable  brokers 
examined  at  the  trial,  who  all  declared  that  they  did  regard  such  a  transaction  as 
quite  improper,  and  such  as  it  was  the  object  of  the  Rules  to  prevent.  Mr.  Charles 
Knocker  added  that,  as  regarded  his  part  in  the  transaction,  he  submitted  the 
accounts  disclosing  it  all  to  the  directors  (who,  however,  at  the  trial  denied  that  in 
fact  they  ever  knew  of  it),  and  that  his  only  object  was  to  enable  Mair  to  repay  his 
debt  to  the  bank,  while,  as  to  Muir,  he  declared  that  he  really  knew  nothing  about  it. 
The  following  are  the  principal  passages  in  their  affidavits.  First,  as  to  Mr.  Aspinall 
After  entering  into  matters  of  a  private  nature — his  family,  his  personal  disorders, 
&c.,  he  solemnly  denied  that  he  ever  at  any  time  thought  of  defrauding  any  one,  and 
he  went  on  to  give  this  account  of  his  course  in  the  transaction : — "  The  matter  was 
originally  introduced  to  me  by  my  co-defendant  Mr.  Whyte,  and  I  am  positive  that 
neither  he  nor  any  of  the  other  defendants  ever  had  the  slightest  intention  of  defraud- 
ing or  injuring  any  one.  Mr.  Whyte  brought  to  my  office  Muir,  and  after  they  had 
explained  to  me  the  invention  I  told  them  unless  they  could  satisfy  me  that  the 
invention  was  good  I  would  have  nothing  to  do  with  it.  At  my  first  request  they 
subsequently  employed  six  or  seven  first  class  gas  engineers,  whom  I  met  at  Great 
Marlow,  and  I  was  satisfied,  after  seeing  the  town  and  several  private  houses  and 
hotels  lighted  up  with  the  gas,  that  it  was  one  of  the  most  valuable  inventions  of  the 
age.  After  this  X  commenced  organising  the  company,  and  induced  friends  of  my 
own  to  become  directors ;  but  these  gentlemen  declined  to  do  so  without  I  agreed  to 
give  the  whole  of  the  money  necessary  to  carry  it  out,  provided  the  public  did  not 
subscribe,  and  I  did  pledge  myself  to  do  so.  The  company  was  in  due  course 
registered,  and  advertised  for  twelve  days  in  all  the  papers,  offering  the  whole  of  the 
shares  to  the  public  at  par ;  but  the  public  did  not  apply  for  a  single  share.  Had 
there  been  any  application,  the  shares  would  have  been  duly  allott^ ;  but,  finding 
that  no  shares  were  applied  for,  I  consulted  the  solicitors  of  the  company  as  to  what 
was  my  duty,  and  they  advised  me  that  I  was  bound,  as  a  man  of  honour,  to  find 
whatever  was  requisite  to  carry  on  the  company ;  and  they  further  advised  me  that 
I  must  adopt  the  same  plan  as  was  common  with  regard  to  shares  in  new  companies — 
that  I  must  get  a  number  of  persons  to  apply  for  shares  in  their  names  but  on  my 
account,  that  I  must  find  the  money  for  paying  the  calls ;  and  I  did  induce  Whyte, 
Muir,  and  Geo.  Knocker,  the  secretary  of  the  company,  to  obtain  applications  in  this 
manner,  assuring  them,  as  the  fact  was,  that  I  was  acting  under  the  advice  and 
instructions  of  Messrs.  Hardwick  and  Holmes,  the  solicitors  for  the  company.  I 
stated  to  Mr.  Hardwick,  the  solicitor,  that  it  was  a  very  serious  matter,  as  it  might 
require  80,000^  or  thereabouts,  and  that  I  should  have  to  raise  the  money  on  all  the 
securities  I  possessed ;  upon  which  he  asked  me  to  give  him  a  list  of  the  securities  so 
that  he  might  satisfy  himself  as  to  their  value,  and  if  satisfactory  they  would  manage 
a  loan  for  mtf  with  the  Midland  Banking  Company,  who  were  clients  of  theirs.  They 
did  arrange  for  a  loan  of  80,000^  to  me  from  the  bank,  and  I  handed  over  to  the  bank 
the  whole  of  the  securities,  which  were  at  that  time  worth  32,000/.  I  then,  as  stated 
in  the  evidence  at  the  trial,  put  my  name  on  bills  of  exchange  for  the  amount  of 
18,500/.  to  enable  me  to  pay  the  first  call  of  85,000  shares  in  pursuance  of  my 
guarantee  to  the  directors.  These  bills  were  discounted  by  the  Midland  Banking 
Company,  and  the  whole  of  the  proceeds  was  placed  to  my  credit,  or  rather  to  the 
credit  of  Mr.  Muir,  so  that  it  absolutely  became  my  property,  as  much  as  if  I  had 
paid  Bank  of  England  notes  in  to  my  credit,  and  I  could  have  drawn  out  the  whole 
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On  the  case  being  called  on^ 

Pope,  Q.C.^  on  the  part  of  the  principal  defendant^  Aspinall, 

amount  at  the  MidlaDd  Bank  at  once.  The  Midland  Bank  also  agreed  that  they 
would  advance  me  whatever  farther  money  was  reqaired.  I  drew  oat  of  the  bank 
thb  money  to  pay  the  calls,  and  it  ia  in  evidence  that  I  drew  oat  aa  mach  as  6000^ 
at  one  time,  and  I  could,  as  I  have  said,  have  drawn  out  the  whole  of  the  proceeds  of 
the  18,500/.  bills  at  any  moment  that  it  was  required.  The  bank,  after  this  first 
advance  was  exhausted,  agreed  to  let  me  have  any  further  money  that  might  be 
required  upon  the  same  securities,  and  I  therefore  drew  it  out  and  paid  the  second 
call  of  10«.  per  share,  and  I  did  this,  as  everything  else,  under  the  direction  of  Mr. 
Benjamin  Hardwick.  I  made  inquiries  as  to  whether  it  was  customary  to  form 
companies  and  get  a  quotation  on  the  Stock  Exchange  in  this  manner,  as  I  had  never 
heanl  of  it  before,  and  I  was  assured  by  responsible  men  whom  I  consulted  that  it  was 
80,  and  perfectly  understood  by  the  Committee  of  the  Stock  Exchange;  and  Mr. 
Thomas  Hopcraft,  of  Mincing-lane,  advertising  agent,  referred  me  to  the  Bolivar 
Railway  Company,  of  which  his  father  was  a  subscriber,  and  where  exactly  the  same 
course  was  adopted.  At  the  instigation  of  Messrs.  Mullens  and  Marshall — who  are 
stockbrokers  to  the  Bank  of  England,  and  one  of  the  partners  in  the  firm  is  and  then 
was  a  member  of  the  Stock  Exchange  Committee — ^I  obtained  from  the  Joint  Stock 
Registration  Office  a  copy  of  their  list  of  subscribers,  and  I  then  found  Mr.  Hopcraft 
had  stated  to  me  the  truth.  Upon  this  I  was  perfectly  satisfied  that  Mr.  Hardwick 
had  properly  advised  me,  and  I  found  that  Mr.  Mullins  and  his  partners  appeared  in 
the  list  of  subscribers  for  about  75,000^,  which  I  have  been  informed  and  believe  was 
done  to  make  up  the  amount  of  the  capital  necessary  to  obtain  a  settlement  and 
quotation  in  that  company  on  the  Stock  Exchange,  and  I  followed  the  precedent. 
The  settlement  and  quotation  were  not  applied  for  with  any  fraudulent  intention,  but 
simply  to  make  any  transactions  in  order  when  the  profits  of  the  company  warranted 
dealing  in  the  shares,  and  there  should  be  a  fair  market  for  shares  I  held,  and  when  I 
should  be  able  to  sell  at  a  fair  price  those  shares  I  could  not  afford  to  hold  as  an 
investment ;  but  the  idea  of  injuring  any  one  never  entered  my  mind.  I  never 
recommended  any  person  whatever  to  buy  or  sell  shares  for  themselves  in  the  com- 
pany, neither  did  I  ever  directly  or  indirectly  take  any  steps  to  puff  the  company's 
shares.  I  solemnly  swear  that  I  should  not  have  given  orders  to  buy  a  single  share 
had  I  not  been  informed  that  parties  were  offering  to  sell  large  numbers  of  shares  for 
the  purpose  of  ruining  me  by  knocking  down  the  price  of  the  shares  which  I  held, 
and  then  I  bought  what  were  offering  as  a  simple  matter  of  self-preservation — which 
was  proved  at  &e  trial  by  Mr.  Dawson  and  others.  From  the  inception  of  the  com- 
pany I  was  advised,  and  acted  entirely  under  the  advice  of  Benjamin  Hardwick,  the 
solicitor  for  the  company.  None  of  the  present  defendants  except  myself  had  any 
interest  in  any  sales  of  my  shares  which  I  might  at  any  time  sell,  as  they  were  solely 
my  property.  The  securities  I  deposited  with  the  bank  were  sacrificed,  and  sold  at  a 
ruinous  price,  and  I  was  forced  into  bankruptcy  and  wholly  ruined ;  a  lot  of  8600 
shares  of  mines  in  the  Gold  Company  (Limited)  were  sold  for  about  2000/.,  and  within 
fourteen  days  afterwards  the  same  shares  would  have  been  sold  for  10,750/."  He 
then  went  on  to  state  that  he  had  offered  himself  as  a  witness  for  the  prosecution : — 
"  While  the  proceedings  were  in  progress  at  the  Mansion  House  I  consulted  several 
barristers,  and  they  advised  me  to  go  to  the  solicitors  for  the  prosecution  and  tell  them 
all  that  oeoarred,  and  I  accordingly  did  so,  and  met  two  of  the  prosecutors,  and  stated 
to  them  all,  and  urged  them  to  put  me  or  one  of  the  other  defendants  into  the  witness 
box,  as  the  means  by  which  the  whole  truth  could  be  elicited."  In  conclusion,  he 
declared  that  in  every  step  he  took  he  was  actuated  by  the  most  perfect  bona  /itiea, 
and  acted  under  the  advice  and  direction  of  the  solicitors,  Messrs.  Hardwick  and 
Holmes,  and  never  had  any  idea  of  doing  anything  contrary  to  integrity. 

Mr.  Charles  Knocker,  in  his  affidavit,  stated  as  follows  : — ^*  The  manager  of 
the  Midland  Bank  at  Leeds  had  made  considerable  advances  to  Mr.  Muir,  which 
he  was  not  in  a  position  to  repay.  He  told  me  his  only  chance  of  doing  was 
to  obtain  repayment  of  the  expenses  he  had  incurred  in  connexion  with  a  patent 
for  the  manufacture  of  gas,  and  to  dispose  of  his  interest  therein.  An  arrange- 
ment to  obtain  funds  to  work  the  patent  through  alone  which  had  been  sanctioned  by 
the  directors  of  the  Midland  Bank  to  a  Mr.  Harrison  and  Mr.  Muir  had  failed,  the 
securities  proving  of  insufficient  value.  Mr.  Hardwick,  the  solicitor  to  the  chairman 
of  the  Midland  Bank,  had,  at  the  chairman's  request,  been  employed  on  behalf  of  the 
bank  in  the  matter  ojf  the  loans  to  Harrison  and  Muir.  When  further  sums  from  that 
source  failed,  as  I  declined  to  increase  the  advances,  Mr.  Hardwick  suggested  the 
formation  of  a  company  to  work  the  gas  patents,  and  undertook  the  construction 
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applied  for  a  stay  of  proceedings  while  an  appeal  was 
pending. 

thereof,  and  by  Mr.  Hardwick  I  wu  introdaoed  to  Mr.  AeinneU.  It  was  proposed 
by  Mr.  Mair  that  the  bank  should  adyanoe  10,000^  upon  Aapioall*!  aooeptanoee  to 
himself,  bat  this  I  declined  to  entertain.  About  a  month  afterwards  Mr.  Uardwick 
proposed  the  bonk  should  make  adranoes  in  smaller  suns,  and  reoeive  deposits  from 
the  Eupion  Company  as  security.  These  advances,  I  was  informed,  were  to  enable 
Mr.  Muir  to  take  up  and  pay  upon  a  laige  number  of  shares  which  it  was  necessary 
for  him  to  subscribe  and  take  up.  Before  I  could  consent  to  do  this  I  required 
security  for  the  advances,  and  Aspinall  deposited  with  the  bank  securities  which  were 
then  fully  worth  82,000t  Mr.  Hardwick  made  inquiries  about  these  securities  at 
my  request,  and  reported  favourably  to  me  about  them.  Mr.  Hardwick  assured  me 
the  bank  could  run  no  risk  whatever  in  the  matter ;  that  an  amount  equal  to  the  bill 
discounted  or  neariy  so  should  be  placed  upon  deposit  account  by  the  Eupion  as 
security  for  the  bill  current  before  another  bill  was  tendered  for  discount.  E^aoh 
transactioB  was  a  separate  one  by  itself.  Aspinall's  securities  of  32,000/.  value 
covered  each  amount  advanced  until  the  deposits  were  added  to,  and  these  were 
specially  charged  by  the  company  as  security  for  the  discount.  Mr.  Hardwick,  at 
my  request,  wrote  me  a  letter  stating  that  the  bank  might  safely  and  legitimately 
carry  out  the  scheme.  But  I  had  no  idea  that  the  whole  capital  of  the  company  waa 
thus  intended  to  be  raised,  and  did  not  at  the  time  closely  examine  the  accounts*  and 
the  particulars  of  the  whole  transactions  were  entered  upon  the  weekly  sheets,  and 
were  submitted  by  me  to  the  Board  of  Directors.  If  I  had  entertained  any  idea  that 
fraud  was  intended  I  should  hardly  have  asked  the  bank  brokers  to  act,  and  when  I 
did  so  I  distinctly  told  them  that  I  knew  nothing  of  the  internal  affairs  of  the  com- 
pany, and  desired  them  to  be  very  particular,  stating  that  I  would  not  be  responsible, 
and  they  assured  me  that  the  Committee  of  the  Stock  Exchange  would  make  search- 
ing inquiries,  and  unless  all  was  right  no  quotation  would  be  obtained.  After  I  had 
given  the  bank's  check  in  exchange  for  Muir*s  check,  as  proceeds  of  the  bills  dis- 
counted, my  duties  ceased.  I  could  not  follow  the  money,  and  did  not  know  it  was 
drawn  out  in  separate  sums  and  placed  to  different  persons*  credit  at  the  National 
and  Provincial  Bank ;  but  I  was  told  and  I  believed  that  it  was  to  pay  for  shares  in 
Muir's  name,  which  were  afterwards  to  be  sold  as  demand  arose.  The  only  object  I 
had  in  view  in  assisting  and  supporting  the  Eupion  was  to  rscover  the  debt  due  to 
the  bank  by  Muir.  With  this  view  only  I  acted,  and  I  had  no  intention  to  benefit 
myself  thereby;  and  under  no  circumstances  could  I  possibly  have  derived  any 

E»rsonal  benefit  therefrom.    I  had  no  control  in  any  way  over  the  transactions  in  the 
upion  shares,  and  no  interest,  direct  or  indirect,  therein.** 

Mr.  Muir,  in  his  affidavit,  stated  that  he  had  been  induced  to  take  up  the  invention, 
but  that  in  partnership  with  another  person,  who  did  not  give  satisfaction,  and  then  he 
said — "  About  this  time  Mr.  Why te  advised  me  to  form  it  into  a  limited  liability 
company,  and  offered  to  introduce  ulc  to  a  gentleman  who  was  the  first  financier  of 
the  day,  and  he  then  introduced  me  to  Mr.  Aspinall,  to  whom  I  explained  the 
business.    He  said,  'There  are  so  many  bogus  companies  now  palmed  off  on  the 
public  that  I  can  have  nothing  to  do  with  it  unless  it  is  proved  to  be  bonA  Juk  g 
and  then,  being  satisfied,  he  expressed  his  willingness  to  undertake  the  formation  of 
a  company  on  the  condition  that  he  should  have  the  exclusive  management  of  the 
formation  of  it.    I  said,  *  I  know  nothing  about  financial  matters,  and  shall  be  pleased 
to  leave  it  entirely  in  your  hands.*    We  went  to  Hardwick  and  Holmes,  the  solicitors 
for  the  company,  and  a  contract  was  drawn  up,  and  I  had  confidence  in  what  was 
done.**     Mr.  Muir  stated : — **  From  this  time  I  ceased  to  attend  at  the  offices  of 
the  company,   and  took  no  part  in  it  except  that,  after  it  -had  been  advertised 
and  the  sluures  were  offered  to  the  public,  I  did  obtain  a  few    applications    for 
shares  at  the  request  of   Mr.    Aspinall,   who  informed  me  that  the  public   had 
not  responded  as  he  thought  they  would,  and  that  he  felt  bound  to  fulfil  his 
engagement  to  take  whatever    share   the   public  did    not  take,   and  I  had   no 
knowledge  that  this  was  being  done  for  the  purpose  of  Stock-Exchange   trans- 
actions, of  which  I  knew  nothing.    Mr.  Ohsrles  Knocker,  manager  of  the  Midland 
Bank,  with  which  I  had  kept  an  account,  sent  for  me  to  the  bank,  and  informed  me 
that  Mr.  Aspinall  had  deposited  securities  with  the  bank  to  the  value  of  82,000/L, 
observing  that  he  (Mr.  Aspinall)  was  determined  to  make  the  company  a  g^ood  thing, 
and  that  whatever  cheques  he  asked  me  to  draw  I  was  to  do,  as  he  would  see  that  I 
came  to  noiiarm.    With  regard  to  the  payments  in  of  money  one  day  and  drawing  it 
out  the  next,  I  was  totally  ignorant  of  it.    What  I  conceived  the  object  of  my  cheques 
to  be  was  thia-HUunely,  fhat,  as  Mr.  Aspinall  had  deposited  with  the  Midland  Bank 
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Thx  Coubt  said  ihat  ihej  most  first  be  satisfied  that  there  was        Rk. 
an  appeal  in  a  criminal  case;  and  as  to  a  writ  of  error^  the     ^^^^' 
passing  of  sentence  would  not  interfere  with  it.  Enogui^ 

Pope,  Q.G.>  contended  that,  under  the  Judicature  Act,   an   Whytb,amp 
appeal  wqs  given  in  general  terms  in  all  cases  to  the  Court  of      ^'^^ 
-A-ppeal.  ...  1876. 

Thi  Coubt  said  these  provisions  in  the  Judicature  Act  were        

only  provisions  as  to   judicature,  and  merely  altered  the  con-  (^^^^^ 
stitution  of  the  Court  of  Appeal,  assuming  that  an  appeal  existed.  indSc^^^ 
But  no  appeal  existed  in  crimtnal  cases  and  none  was  given  by     Evidence. 
the  Act. 

Upon  their  affidavits  the  defendants  now  appeared. 

The  Solidtor-Oeneral  objected  that  these  affidavits  were  not 
merely  in  mitigation  of  punishment,  but  they  entered  into  a 
defence  and  went  to  impeach  the  verdict,  and,  therefore,  were  not 
admissible ;  and  he  cited  a  decision  of  Lord  EUenborough  to  that 
effect. 

The  LoBD  Chiif  Justice  said,  undoubtedly,  if  the  affidavits 
went  to  impeach  the  verdict  they  could  not  be  received.  But  if 
they  went  in  substance  to  extenuate  the  offence  committed,  then 
the  Court  would  not  be  too  critical  to  exclude  them  merely 
because  incidentally  they  might  seem  to  suggest  grounds  of 
defence. 

Pope,  Q.C.,  said  he  so  desired  to  put  it.  He  then  addressed 
the  jury  on  behalf  of  Aspinall.  He  could  not,  he  said,  deny  that 
his  client  had  done  acts  firom  which  the  Court  held  a  fraudulent 
intent  was  to  be  inferred,  and  that  he  had  induced  persons  to 
make  applications  for  shares  which  they  were  not  realty  to  take. 
But  this  was  not  the  fraud  mainly  imputed  to  the  defendants. 
And  it  appeared  that  these  things  were  usual,  or,  at  least,  not 
unknown.  Further,  he  urg^d  that  it  did  not  appoar  that  any  of 
the  public  had  been  defrauded,  for  there  were  no  dealings  in  the 
shares  except  by  brokers,  and  a  conspiracy  to  defraud  them  had 
been  negatived  by  the  jury.  Then,  lastly,  it  appeared  that  the 
defendants  had  acted  under  the  advice  and  direction  of  Mr. 

82,0002.  and  plaoed  it  to  my  aooount,  the  oheqaes  which  I  was  ordered  to  draw  were 
to  recoup  him  the  amount  which  he  had  deposited  at  the  hank  according  to  the 
amoonta  which  I  belieyed  the  public  were  daily  subaoribing.  I  know  nothing  what- 
ever of  the  acooont  at  the  National  Provincial  Bank,  and  hence  had  no  knowledge 
of  the  money  being  drawn  out  of  the  company's  bank  and  placed  on  a  deposit 
account  at  the  Midland  Bank  to  the  credit  of  the  company,  and  I  ncTor  saw  the 
company*s  bank-book,  nor  any  of  the  company's  books,  so  that  I  was  totally  ignorant 
of  how  matters  were  carried  on.  With  regard  to  the  obtaining  the  settlement  on 
the  Stock  Ikchange,  I  knew  nothing  whatever  about  it** 

Mr.  Whyte,  in  his  affidavit,  stated  that  his  original  connection  with  the  Eupion  was 
that  of  trustee  of  one  of  the  patentees,  and  t^t  in  that  capacity  he  accepted  the 
position  of  director,  in  order  to  superintend  the  manufacture  of  the  gas  machine  and 
the  procuring  of  orders  for  it,  and  that,  in  seconding  the  motion  to  apply  to  the 
Stock-Exchange  for  a  quotation,  he  was  not  conversant  with  their  rules,  but  believed 
that  it  was  for  Uie  general  interests  of  the  company,  and  he  declared  that  he  had  no 
personal  interest  to  serve,  and  that  ha  never  speculated  in  the  shares  directly  or 
mdirectly;  nor  was  he  cognisant  of  any  of  the  transactions  in  the  shares  of  the 
company  that  had  been  elicited  in  the  course  of  the  trial;  nor  had  be  at  any  time 
tried  to  boiefit  himsalf  at  the  ezpanae  of  others. 
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Rbo.        Hardwick^  but  as  to  this — [BiACKsaBK^  J. — If  that  were  so  the 

.    ^*  defendants  should  have  called  him  as  a  witness  at  the  trials  but 

Knocko^     ^^  ^^  ^ot  been  called^  and  he  had  made  no  affidavit.] 

Whttb,  and       Oollhis  addressed  the  Court  on  behalf  of  Whyte^  who^  he  said^ 

oTmcRs.      {jj^  taken  no  part  in  the  dealings  in  the  shares. 

I87f>.  Walter  Ballantine  addressed  the  Court  on  behalf  of  Mr.  Charles 

Knocker^  urging  that  he  had  neither  dealt  in  the  shares  nor 

Fraud— ^  taken  any  part  in  the  formation  of  the  company. 
In^tmMt^       ^^'  Muir  then  addressed  the  jury  on  his  own  behalf^  urging 
Evidence,      that  he  had  known  nothing  of  what  was  going  on ;  but 

The  Lord  Chief  Justice  observed  that  he  had  been  a  party  to 
the  financial  operations  carried  on  with  the  bank. 

The  Solicitar-Oeneral  addressed  the  Court  very  briefly  on  the 
part  of  the  prosecution.  He  admitted  that  Mr.  Whyte  did  not 
appear  to  have  had  any  dealings  in  shares ;  but  as  to  Muir^  he 
reminded  the  Court  that  he  had  been  dealing  in  shares  to  a  large 
amount. 

The  LoBD  Chief  Justice  said  it  did  not  follow  that  he  knew  at 
the  time  of  the  nature  of  the  financial  operations  which  were 
being  carried  on^  and  of  their  delusive  character.  The  real 
question  now  was^  how  far  he  had  been  guilty  of  any  complicity 
in  those  transactions. 

The  Solicitor-General  reminded  the  Court  of  Mr.  Muir's  own 
statement  at  the  Mansion-house  that  he  had  allowed  his  banking 
account  with  the  Midland  Bank  to  be  made  the  basis  of  the 
operations. 

This  statement  was  read^  and  it  appeared  that  Muir  acknow- 
ledged introducing  Charles  Knocker  to  Aspinall^  but  he  denied 
knowing  anything  of  the  intention  to  form  a  "  bogus  '^  company. 
Their  Lordships  having  consulted, 

Blackburn,  J,,  proceeded  to  pass  sentence.  You  have  all 
been  convicted  upon  a  count  which  we  have  decided  to  charge 
an  offence  punishable  at  the  common  law — a  conspiracy  to 
procure  a  false  quotation  of  the  shares  of  a  company,  the 
necessary  effect  of  which  would  be  to  influence  the  price.  That 
being  an  offence  indictable  and  punishable  by  the  common  law^ 
it  is  punishable  by  fine  or  imprisonment,  though  without  hard 
labour,  which  is  imposed  by  statutes.  As  to  all  of  you,  we  may 
come  to  the  conclusion  that  it  would  not  be  proper  to  impose 
a  fine.  For  where  a  conspiracy  of  this  character  exists,  those 
engaged  in  it  e:i^pect  that  if  successful  it  will  result  in  the  gain  of 
such  large  sums  that  no  mere  fine  would  be  deterrent,  unless  it 
were  so  large  that  it  might  appear  excessive.  Moreover,  in  the 
present  case,  some  of  you  have  made  affidavits  to  show  that  you 
have  not  the  means  of  paying  any  fine ;  consequently,  we  think 
that  the  sentence  upon  all  of  you  must  be  one  of  imprisonment. 
There  is,  however,  a  difference,  and  a  great  difference,  in  your 
cases.  The  charge  against  you  is  not  that  you  conspired  to 
represent  an  invention  to  be  useful — that  was  not  so — but  that 
you  conspired  together  to  get  the  shares  in  the  company  quoted 
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in  the  official  lists^  so  as  to  represent  that  the  shares  had  been        Rw. 
duly  subscribed  for  by  real  subscribers^  and  that  a  certain  amount    j^gp^j^i. 
of  deposits  had  been  paid  up^  and  that  the  company  was  a  real     knooklr, 
company^  whereas  it  was  found  by  the  jury   that  each  of  you   Wuyte,  and 
was  aware  wJien  you  did  this  that  the  company  was  not  a  real      ^bxbb. 
company^  and  that  the  shares  had  not  been  duly  subscribed  for^        1376. 

and  that  the  money  had  not  been  really  paid.     You  have  all        

made  affidavits  in  mitigation  of  punishment,  and  you,  Joseph  n^^[^f^^^ 
Aspinall,  have  informed  us  that  you  are  in  bad  health,  which  indictment— 
would  be   a  reason   why  the  medical  officers   should    make   a     Evidence, 
representatioD  to  the  Secretary  of  State  if  they  find  that  the 
imprisonment  is  endangering  your  health.     Then  several  of  you 
have  represented  to  us  that  you  have  families  and  that  you  have 
been  ruined,  and  that  we  believe  to  be  true.     In  almost  all  cases 
where  a  person  commits  a  crime  and  for  the  protection  of  society 
it  is  necessary  that  we  should  punish  him,  it  is  accompanied  by 
pain  and  suffering  to  innocent  persons  dependent  upon  them,  and 
it  is  followed  by  much  indirect  suffering  from  the  remote  conse- 
quences of  the  punishment.     Still  we  must  impose  such  punish- 
ment as  is  necessary  for  the  protection  of  society,  and  we  have 
only  to  consider  what  differences  there  may  be  in  your  respective 
cases.     You,  Joseph  Aspinall,   appear  to  have  been  actively 
engaged,  and  though  the  jury  did  not  convict  you   upon  the 
counts  which  charged  selling  shares  in  concert  with  others,  it  is 
not  to  be  considered  that  you  had  not  been  selling  the  shares ; 
on  the  contrary,  it  was  proved  that  you  had  taken  advantage  of 
the  shares  being  quoted  on  the  Stock  Exchange  to  sell  them. 
We  must  therefore  look  upon  yours  as  a  bad  case,  and  we  must 
sentence  you  to  twelve  months'  imprisonment.    Charles  Knocker, 
your  case  is  next  in  gravity,  and  it  is  clear  upon  the  evidence 
that  you  could  not  be  ignorant  at  the  time  when  you  aided  and 
assisted  in  getting  the  shares   quoted   that  it  was  not  a  hond 
fide    company,  but  that   the   pretended    payments   of  deposits 
were  fictitious.      It  is  true  that  upon    the    evidence  it  does 
not  appear  that    you   derived   any  personal    benefit  from  the 
transaction ;  whether  you  speculated  in  the  shares  or  not  does 
not  appear.  But  you  were  acting  in  the  management  of  the  bank  ; 
and  though  a  manager  of  a  bank  is  not  legally,  perhaps,  presumed 
to  know  or  do  more  than  others  who  are  in  a  similar  position,  we 
cannot  fail  to  see  that  a  manager  of  a  bank,  assisting  in  such  a 
fraud,  is  a  most  dangerous  person  placed  in  such  a  position,  and 
therefore  the  sentence  upon  you  cannot  be  less  severe  than  the 
other,  and  consequently  the  sentence   upon  you  also  must  be 
twelve  months*  imprisonment.     As  to  you,  John  Saunders  Muir, 
you  certainly  lent  your  assistance  in  this  transaction,  of  which  the 
result  was  that  shares  were  represented  as  paid  for  which  really 
were  not  so.     You  say  you  were  not  aware  of  the  company  being 
got  up  as  it  was  and  that  you  did  not  know  what  was  being 
done.     You  certainly  dealt  largely  in  the  shares,  but  you  allege 
that  you  were  ignorant  of  the  way  in  which  they  were  got  up  ; 

VOL.  XIII.  T 
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Rio.        and  we  think  that  to  a  considerable  extent  you  may  have  been  in 

AspxiTALL     igJiora^ice,  and  may  have  been  stnpid  and  the  dupe  of  others, 

KkockctI    and  therefore  we  inflict  upon  you  the  lighter  sentence  of  two 

Wbttband    months^  imprisonment.     As  to  you,  William  Whyte,  it  is  ad- 

OTHBBB.      mitted  that  you  did  not  deal  in  the  shares;  but  you  must  have 

1876.        been  aware,  when  you  concurred  in  the  steps  taken  for  obtaining 

a  quotation  of  the  shares,  that  what  was  required  to  be  done  and 

Co^Stw-    ^^®  represented  to  have  been  done  had  not  been  really  done, 
Jvdictnmt--  and  therefore  we  must  pass  a  similar  sentence  upon  you— of  two 
J&ri*foic€.     months'  imprisonment. 

The  Lord  Chief  Justice. — The  imprisonment  will  be  without 
hard  labour  and  in  the  prison  at  HoUoway. 

Pope,  Q.C.,  again  applied  on  the  part  of  Aspinall  for  a  sus- 
pension of  the  sentence  until  an  application  could  be  made  to 
the  Court  of  Appeal,  stating  that  he  had  been  informed  that  tho 
Master  of  the  Rolls  and  Lords  Justices  had  thrown  out  an 
opinion  that  there  might  be  an  appeal  in  a  criminal  case  under 
the  Judicature  Act;  but 

The  LoKB  Chief  Justice  said,  he  had  heard  of  no  such  ex- 
pression of  opinion. 

Blackburn,  J. — The  only  case  which  had  como  before  the 
Court  of  Appeal  was  a  case  of  quo  warranto,  which  was  not  a 
criminal  case. 

Pope,  Q.C.,  said  that  he  had  no  strong  opinion  himself  that  an 
appeal  would  lie. 

The  Lord  Chief  Justice  said  as  at  present  advised  he  saw  no 
ground  for  the  notion  that  there  was  an  appeal  in  a  criminal 
case.  But  if  there  was,  then  the  application  ought  to  be  to  the 
Court  of  Appeal. 


CRIMINAL  LAW   CASES.  275 


ftrdanir- 


COURT  FOR  CROWN  CASES  RESERVED. 

Nov.  22  and  23,  1875. 

(Before  Whiteside,  C.J.,  Palles,  C.B,,  Keogh,  J.,  Fitzgkbald,  B., 
Deasy,  B.,  Morris,  J.,  Lawson,  J.,  Barry,  J.,  and  Dowse,  B.). 

Rbg.  v.  McMahon.  (a) 

Receiving  stolen  goods  —  Evidence  —  Count  for  larcency — Jury 
finding  against  the  direction  of  the  judge— -Withdrawal  of 
direction. 

Wli£re  a  prisoner  was  indicted  for  larceny  of  certain  goods  and 
also  for  receiving,  and  the  evidence  against  her  consisted  of  the 
fact  of  the  stolen  property  having  been  found  concealed  on  her 
person,  at  about  ten  o'clock  on  the  morning  aft&r  the  night  on 
ivhich  the  goods  were  stolen,  and  the  prisoner  made  a  voluntary 
statement  asserting  she  had  found  tlie  goods,  the  judge  directed 
the  jury  to  acquit  the  prisoner  on  the  count  for  receiving,  but  the 
jury,  notwithstanding,  acquitted  the  prisoner  on  the  count  for 
larceny,  but  convicted  her  of  receiving,  and  the  judge  did  not 
insist  on  the  direction  he  had  previously  given,  but  reserved  for 
the  Court  for  Crown  Cases  reserved  the  question  as  to  whether  the 
evidence  was  sufficient  in  law  to  sustain  the  conviction  on  the 
count  for  receiving,  it  was  held  per  curiam  [Whiteside,  C.J. 
dubitante)  that  the  evidence  was  sufficient  to  sustain  the 
conviction. 

Held  also  per  Dowse,  B.,  Lawson,  J.,  Morris,  J,,  Deasy,  B,, 
Fitzgerald,  B.,  Keogh,  J.,  that  whether  tlie  judge  withdrew  his 
direction  as  to  the  count  for  receiving  or  not,  the  evidence  being 
sufficient  in  law  to  sustain  the  conviction,  the  conviction  must 
stand. 

CASE  reserved  by  O'Brien,  J.  The  prisoner  was  tried  at  the 
Summer  Assizes,  1875,  for  the  County  Limerick.  The  first 
count  of  the  indictment  charged  her  with  having  feloniously 
stolen  a  gold  chain,  a  bank  note,  and  certain  moneys,  the  pro- 
perty of  Patrick  Corbett;  the  second  count  charged  her  with 
having  feloniously  received  the  said  property,  knowing  the  same 

(a)  Reported  by  Cecil  R.  Roohb,  Esq.,  Barriater-at-Law. 

T.2 
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R»».  to  have  been  stolen.  The  evidence  of  Patrick  Corbett  was  that 
HcMahon  ^^^  prisoner  had  been  in  his  employment  before  November,  1873, 
- —  '  but  had  left  before  that  date.  On  the  9th  of  November  he  left  his 
187.J.  house  at  half-past  six.  There  was  a  door  from  his  hall  into  his 
Practice—  ^hop,  in  the  shop  was  a  standing  desk,  and  in  it  some  money,  a 
Findimjby  One  pouud  uoto  of  the  National  Bank,  half  a  sovereign,  and 
junfuyainst  3/.,  |0«.  in  silver,  and  six  or  seven  shillings-worth  of  postage 
(JieMae^  stamps,  the  money  was  loose  in  the  drawer  of  the  desk,  and  tlio 
Larceny  and  dcsk  was  not  locked.  In  another  drawer  of  the  desk  he  had  a 
receiviiiij.  gQj^j  chain.  On  his  return  to  the  house  he  found  his  desk  open, 
and  all  the  money  in  it  taken  away  and  also  the  gold  chain,  the 
only  servant  in  the  house,  Ellen  Sexton,  was  found  murdered. 
About  ten  o^clock  on  the  following  morning  the  prisoner  was 
arrested,  and  on  being  searched,  a  pound  note,  a  half  sovereign, 
a  quantity  of  silver,  some  postage  stamps,  and  a  gold  chain,  were 
found  concealed  on  her  person  and  in  a  bundle  she  had  with  her. 
Mr.  Corbett  recognised  these  article  as  his.  To  one  of  tbo 
constables  who  arrested  her,  she  made  the  following  voluntary 
statement  after  being  cautioned  :  '^  The  money  in  ray  bundle  was 
sent  to  me  by  my  friends  to  buy  clothes."  Subsequently  she 
made  another  statement  to  the  following  effect :  '^  Surely  to  God 
and  the  Blessed  Virgin  nothing  could  be  done  to  me,  as  I  found 
the  money  in  the  bundle  on  the  road,  when  I  was  going  to  the 
chapel,  and  although  I  told  you  that  my  friends  sent  the  money 
to  release  my  clothes  it  was  not  true,  as  I  did  not  know  what  to 
say,  I  was  so  much  frightened  and  puzzled.^^  At  the  close  of  the 
prisoner's  defence,  the  learned  Judge  charged  the  jury,  and 
explained  to  them  the  difference  between  the  two  counts  in  the 
indictment,  an4  told  them  that  in  his  opinion  the  evidence  in  the 
case  was  not  sufficient  to  sustain  the  second  count  (that  for 
receiving),  or  to  convict  the  prisoner  on  that  count,  and  that  the 
case  of  the  Crown  against  £he  prisoner  should  rest  upon  the 
ground,  that  she  stole  the  articles  in  question  as  charged  in  the 
first  count ;  he  accordingly  told  the  jury  to  acquit  the  prisoner  on 
the  second  count,  and  to  consider  the  case  as  to  the  first  count. 
The  jury  found  the  prisoner  ''  guilty''  on  the  second  count,  and 
"  not  guilty"  on  the  first  count.  The  report  of  the  learned  Judge 
on  this  matter  was  as  follows :  '^  Although  the  finding  of  the  jury 
upon  that  second  count  was  in  opposition  to  the  direction  I  had 
given  them  in  my  charge,  it  appeared  to  me,  upon  further  con- 
sideration of  the  matter,  that  it  would  be  advisible  to  receive  and 
enter  the  verdict  as  given  by  the  jury,  and  not  to  insist  upon  the 
direction  I  had  given  to  the  jury  as  to  the  second  count,  but  to 
reserve  for  the  consideration  of  the  Court  for  Crown  Cases 
Reserved,  any  question  as  to  the  validity  of  that  verdict.  The 
jury  having  been  then  called  out,  came  into  court,  and  I  received 
from  them  the  verdict  they  gave,  finding  the  prisoner  guilty  on 
the  second  count  and  not  guilty  on  the  first.  I  received  that 
verdict  without  expressly  telling  the  jury  that  I  withdrew  the 
former  direction  I  had  given  them,  but  I  submit  that  my  recep- 
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tion  of  the  verdict  wa3  substantially  a  withdrawal  of  the  previous         Rua. 
direction,  even  though  my  opinion  as  to  the  sufficiency  of  the    „  ..•'• 
evidence  may  have  remained  the  same.     That  verdict  was  there-  ^^^' 

upon  entered/'    The  prisoner  was  sentenced  to  five  years  penal        1875. 
servitude.     The  following  questions  were  put  to  this  court  by  the     «  — ^  _ 
learned  judge.      "  First,  whether  the  evidence  in  the  case  was    FMingby 
sufficient  in  law  to  sustain  the  second  count  and  the  finding  of  the  /ury  against 
jury   thereon  ?      If  the   court   should   be   of  opinion   that  the     ^^^^jf' 
evidence  was  not   sufficient  in  law  for  that  purpose  then  the   uJcmyand 
verdict  and  conviction  should  be  reversed.      Secondly,  supposing     receioing, 
the  evidence  in  the  case  was  sufficient  in  law  for  that  purpose, 
then  whether  under  the  circumstances  I  have  stated,  the  verdict 
and  conviction  should  be  annulled  or  reversed  upon  the  ground 
that  the  finding  of  the  jury  on  that  second  count  was  in  opposi- 
tion to  the  direction  I  had  previously  given  them  in  my  charge, 
from   which   direction  the  Crown  counsel  did  not   express  any 
dissent  until  after  it  was  stated  that  the  jury  had  agreed  to  find 
the  prisoner  guilty  on   that  count,  or  whether  the  verdict  and 
conviction  should  be  affirmed  ?  '* 

Michael  O'Loughlcn  (with  him  Atkinson),  for  the  prisoner,  having 
commented  on  the  evidence,  contended  that  on  the  first  question 
there  was  no  evidence  to  sustain  a  conviction.  Applymg  the 
maxim  De  minimis  non  curat  leai^y  when  we  say  there  is  no  evidence 
to  go  to  the  jury,  we  do  not  mean  that  there  is  literally  none,  but 
that  there  is  none  which  ought  reasonably  to  satisfy  a  jury  that 
the  fact  sought  to  be  proved  is  established  :  {Jewell  v.  Parr,  113 
C.  B.,  0.  S.  9 16.)  The  Crown  consented  to  the  course  taken  by  the 
judge.  It  was  his  duty  to  determine  whether  there  was  evidence 
to  go  to  the  jury,  and  the  jury  were  bound  to  follow  his  direction. 
Hale  (2  PI.  Cr.  309)  thus  lays  it  down  :  '*  But  what  if  a  jury  give 
a  verdict  against  all  reason  convicting  or  acquitting  a  person  in- 
dicted against  evidence,  what  shall  be  done  ?  I  say  if  a  jury  will 
convict  a  man  against  or  without  evidence,  and  against  the  direc- 
tion or  opinion  of  the  court,  the  court  hath  this  salve  to  reprieve 
the  person  convicted  before  judgment  and  to  acquaint  the  king 
and  certify  for  his  pardon«  And  as  to  an  acquittal  of  a  person 
against  full  evidence,  it  is  likewise  certain  the  court  may  send 
them  back  again,  and  so  in  the  former  case  to  consider  better  of 
it  before  they  record  their  verdict ;  but  if  they  are  peremptory  in 
it,  and  stand  to  their  verdict,  the  court  must  take  their  verdict  and 
record  it,  but  may  respite  judgment  upon  the  acquittal.'^  The 
mere  possession  of  stolen  property  is  evidence  j^nma/cwie  not  of 
receiving  but  of  stealing  :  {Beg.  v.  Oddy,  2  Den.  C.C.  273  ;  per 
Alderson,  B.,  Reg.  v.  Densley,  6  Car.  &  P.  399 ;  Beg.  v.  Smith 
1  Dears.  C.  C.  494 ;  Reg.  v.  Langmead,  Leigh  A  Cave  C.C.  427 ; 
Reg.  V.  Byrne,  I.  Rep.  4  C.  L.  68 ;  Reg.  v.  Perkins,  1  Den.  &  P. 
459,  5  Cox  C.  C.  554;  Reg.  v.  Ooogins,  12  Cox  C.C.  517.) 
As  to  the  amount  of  evidence  necessary  to  submit  to  the  jury : 
"  Formerly  it  used  to  be  held  that  if  there  was  what  was  called  a 
scintilla  of  evidence  in  support  of  a  case,  the  judge  was  bound  to 
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Hbo.        leave  it  to  the  jury.     But  a  course  of  recent  decisions  (most  of 
^'  which  are  refeiTed  to  in  the  case  of  Ryder  v.  Wonibicell,  L.  Eep.  4 

Mc^oN.    jj^  22)  hag  established  a  more  reasonable  rule,  viz.,  that  in  every 
1876.        case  before  the  evidence  is  left  to  the  jury,  there  is  a  preliminary 
— r_    question  for  the  judge,  not  whether  there  is  literally  no  evidence,     i 
F^dnghj    ^^^  whether  there  is  any  upon  which  a  jury  can  properly  proceed    1 
jury  against    to  find  a  verdict  for  the  party  producing  it,  upon  whom  the  onus    P 
'Ttr^   of  proof  is  imposed '' :  {Gibbin  v.  McMulleiiy  L.  Rep.  8  P.  C.  335.) 
Larc^^and       Sir  Ooleman  (yLoghhn,  Serjt.,  (with  him  Be  Moleyns,  Q.C., 
receiving,     and  Peter  O'Brien),  for  the  Crown,  relied  on  2  Hale  P.  C.  313, 
where,  after  alluding  to  Tomson's  case,   he  remarks:    ''It  was 
agreed  by  all  the  Judges  of  England  (one  only  dissenting)  that 
this  fine  was  not  legally  set  upon  the  jury,  for  they  are  the  judges 
of  matters  of  fact,  and  although  it  was  inserted  in  the  fine  that  it 
was  contra  directionem  curioe  in  mateiia  legis,  this  mended  not  the 
matter,  for  it  was  impossible  any  matter  of  law  could  come  in 
question  till  the  matter  of  fact  were  stated  and  settled  and  agreed 
by  the  jury,  and  of  such  matter  of  fact  they  were  the  only  com- 
petent judges  :  '^  (4  Blacks.  St.  6th  edit.  p.  524.) 

Dowse,  B. — I  am  of  opinion  that  the  conviction  should  stand, 
as  there  was  abundant  evidence  to  go  to  the  jury  on  the  count 
for  receiving.  There  were  two  counts,  one  for  larceny,  and  the 
other  for  receiving.  Evidence  was  given  on  behalf  of  both  the 
Grown  and  the  prisoner  in  reference  to  both  charges.  It  was  not 
till  the  end  of  the  case  that  the  Judge  withdrew  (if  he  did  with- 
draw) the  evidence  on  the  second  count.  I  am  not  inclined  to 
quarrel  with  any  of  the  cases  cited  bv  Mr.  Atkinson  j  they  estab- 
lish that  if  there  was  nothing  more  than  the  possession  of  stolen 
property,  that  would  only  sustain  the  charge  of  larceny,  and  not 
that  of  receiving ;  the  possession,  however,  of  the  stolen  property 
is  a  step  in  the  case  for  receiving.  There  are  circumstances  in 
this  case  which  carry  it  further  j  we  have  the  woman^s  own  state- 
ments as  to  where  she  got  the  goods.  There  was  abundant 
evidence  to  sustain  the  conviction  at  law.  As  to  the  second  ques- 
tion, it  seems  to  me  that  practically  the  judge  withdrew  the 
direction  he  had  originally  given  to  the  jury.  There  is,  I  confess 
some  difficulty  in  deciding  whether  the  judge  did  withdraw  the 
direction  from  the  jury,  but  I  think  it  better  to  answer  the 
question  on  the  assumption  that  he  did.  If  the  evidence  was 
sufficient  in  law  to  warrant  a  conviction,  that  conviction  should 
not  be  reversed,  because  the  judge  was  wrong  and  the  jury 
right.  I  can  conceive  a  case  in  which  the  court  would  reverse 
the  conviction  if  they  thought  the  party  was  prejudiced  ;  but  I 
cannot  consider  what  we  should  have  done  under  other  circum- 
stances which  might  have  given  a  wholly  difierent  complexion  to 
the  case.  The  prisoner  here  has  given  all  the  evidence  she 
could ;  she  is  as  well  off  in  this  view  of  the  case  as  she  would 
have  been  in  the  other ;  she  has  got  no  longer  sentence.  I  do 
not  wish  to  be  taken  as  saying  that  I  would  put  jurymen  in  the 
place  of  judges,  but  being  satisfied  that  the  conviction  is  right  in 


^ 
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point  of  law,  I  do  nofe  see  why  I  should  quash  it  on  a  point  of        Rm. 
form. 

Babbt,  J. — I  am  of  opinion  that  the  conviction   should  be 
affirmed.     I  base  my  decision  in   the   case   upon  the  peculiar        1875. 
circumstances  and  wish  to  lay  down  no  abstract  proposition.     I    p^^^ice-^ 
am  of  opinion  that  the  recent  possession  of  the  stolen  goods    Fittdingb^ 
was  evidence  of  stealing  them  or  of  receiving  them  knowing  jury  against 
them  to  be  stolen,  and  the  jury  had  a  right  to  arrive  at  one    ^^^^ 
conclusion  or  the  other.     As  regards  the   second  question,  it  Larceny  and 
places  us  in  rather  a  perplexing  position.     It  does  not  appear     receiving. 
clearly  what  was  in  the  judge's  mind  as  to  what  passed  between 
him  and  jury.     I  feel  some  difficulty  in  getting  rid  of  the  passage 
which  has  been  cited  to  us  from  Hale  :  (2  Hale  P.  0.  309.)     But 
I  think  we  have  upon  this  record  matters  which  enable  us  to 
arrive  at  a  conclusion  which  will  sustain  this  verdict.     I  think 
there  are  passages  in  the  judge's  report  which  show  that  he  had 
withdrawn  his  direction.     He  says,  "  It  appears  to  me  it  would 
not  be  advisable  to  insist  upon  the  direction  I  had  given  them  on 
the  second  count.''     He  here  says  he  does  not  deem  it  advisable 
to  insist  upon  the  direction,  but  that  he  did  not  expressly  with- 
draw the  former  direction.     Under  these  circumstances,  I  do  not 
think  we  ought  to  indulge  in  too  great  subtlety.      Upon  the 
whole  I  think  there  was  clear  evidence  on  the  second  count. 

Lawson,  J. — I  think  there  was  ample  evidence  to  support  the 
conviction  on  the  second  count.  Here,  considering  the  length  of 
time  which  elapsed,  and  the  possibility  of  other  persons  having 
had  access  to  the  premises,  I  think  the  possession  of  the  goods 
was  evidence  in  support  of  the  second  count.  As  to  the  second 
question  I  am  at  a  loss  to  arrive  at  a  conclusion  as  to  what  the 
learned  judge  means.  If  he  withdrew  his  direction,  he  need  not 
have  reserved  the  question  for  us.  It  is  enough  for  me  to  say 
that  whether  he  withdrew  it  or  not  the  legal  result  is  the  same. 
I  should  be  sorry  to  throw  any  doubt  on  the  law  as  to  this  point. 
If  the  evidence  was  sufficient  to  support  the  conviction,  that 
conviction  was  right  whether  the  direction  was  or  was  not  with- 
drawn. 

Morris,  J. — In  this  case  the  first  question  we  are  asked  is 
intelligible  enough,  namely,  as  to  whetner  there  was  evidence  to 
support  this  conviction.  I  am  of  opinion  that  there  was.  It 
has  been  held  that  the  recent  possession  of  stolen  property  is 
evidence  of  simple  larceny.  Recent  is  a  complex  term  ;  what  in 
some  cases  would  be  recent  possession  would  not  be  recent  in 
others;  in  each  case  it  must  depend  upon  the  special  circumstances. 
In  this  case  the  property  was  stolen  the  night  before,  and  the 
woman  was  found  next  day  with  the  property  hidden  upon  her. 
I  do  not  think  this  falls  within  the  rule  as  to  recent  possession. 
There  are  many  circumstances  which  might  enable  the  jury  to 
say  that  although  she  did  not  steal  the  property  herself,  she  did 
receive  it  knowing  it  to  be  stolen.  On  this  count  I  am  of  opinion 
there  was  ample  evidence.    We  now  come  to  the  second  question. 
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Raa.        which  is  truly  a  perplexing   one.      I  am  of  opinion   thafc   the 

..  ^'  learned  Judge  never  withdrew  his  direction.     He  first  says  he 

^°^^'    told  the  jury  to  acquit  the  prisoner  on  the  second  count ;  ho 

1876.        then  says  he  came  to  the  conclusion  it  would  be  ad  visible  to 

— T        receive  and  enter  the  verdict.     I  think  that  means  he  decided  to 

FindingTu    receive  the  verdict  and  abide  by  the  direction.      He  did  not 

juiy  against    withdraw  his  direction  by  word ;  how  else  could  he  withdraw  his 

^^^^^aL       direction  ?      We  ought  to  face  the  fact  which  in    my  opinion 

La^^md  ^^^^1  arises,  suppose  a  Judge  tells  a  jury  there  is  no  evidence, 

receiving,     and  the  jury  still  convict,  is  that  conviction  to  be  set  aside  when 

there  is  ample  evidence  to  sustain  it  7     Such  a  proposition  is 

revolting  to  common  sense  and  to  common  law.     If  the  jury,  in 

defiance  of  the  Judge,  find  a  prisoner  guilty,  this  conviction  will 

be  quashed  if  it  be  wrong  in  point  of  law,  but  not  because  it  is 

contrary  to   the  Judge^s    direction.      Here   there    was    ample 

evidence  to  sustain  the  conviction. 

Deaby,  B.,  concurred  with  Morris,  J.,  as  to  the  first  question. 
As  to  the  second  it  seems  that  the  direction  was  not  withdrawn. 
In  my  opinion  the  direction  of  the  learned  Judge  was  wrong 
and  the  conviction  right.  The  conviction  was  upon  evidence 
which  was  received  and  acted  on  by  the  learned  Judge,  and 
should  not  be  set  aside;  he  acted  upon  it  by  receiving  the 
verdict.  The  prisoner  was  in  no  way  prejudiced  by  anything 
which  took  place  during  the  course  of  the  trial,  as  this  discussion 
did  not  take  place  till  the  trial  was  over. 

Fitzgerald,  B.,  concurred  that  conviction  on  the  second  count 
was  sustained  by  the  evidence.  This  is  a  case  of  circumstantial 
evidence ;  there  was  no  direct  evidence.  In  order  to  sustain  a 
count  for  receiving,  there  ought  to  be  evidence  that  the  goods 
wore  stolen,  that  they  were  in  the  possession  of  the  party  charged, 
and  thex:e  ought  also  to  be  evidence  that  the  prisoner  was  with 
the  party  who  took  them  and  carried  them  away.  It  is  true  that 
the  two  first  of  these  matters,  viz.,  that  the  goods  were  stolen, 
and  in  the  possession  of  the  party  charged,  with  a  guilty  know- 
ledge on  his  part  that  they  were  stolen,  would  sustain  a  convic- 
tion for  stealing.  They  are,  however,  essential  elements  to  sus- 
tain a  charge  of  receiving  the  goods  knowing  them  to  be  stolen. 
All  the  Judge  has  to  do  is  to  say  whether  there  is  or  is  not 
evidence  consistent  with  the  goods  having  been  taken  by  another 
than  the  prisoner.  If  there  is  a  rational  hypothesis  that  this  was 
BO,  all  the  Judge  has  to  do  is  to  leave  it  to  the  jury.  Here  there 
was  clear  evidence  of  circumstances  not  inconsistent  with  the 
fact  of  the  goods  having  been  taken  by  another  than  the 
prisoner.  As  to  the  second  question — if  I  am  obliged  to  deter- 
mine the  question — I  must  decide  that  the  direction  of  the 
learned  Judge  was  wrong. 

Kkogh,  J. — There  was  abundant  evidence  to  sustain  the  ver- 
dict, and  nothing  said  by  the  learned  Judge  previous  or  subse- 
quent to  the  veraict  should  induce  us  to  annul  it. 

Pallks,  C.B. — To  make  a  complete  case  of  receiving  as  dis- 
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tinguished  from  larceny  one  matter  is  material  and  one  alone,         Rbq. 
that  is,  evidence  that  some  person  different  from  the  prisoner  was  *'• 

the  thief.      There  is  a  strong  case   on  the   evidence  that  the        ^* 

prisoner  was  the  thief:  was  there  evidence  to  go  to  the  jury  that        1875. 
the  thief  was  some  other  person  ?     There  was  a  possibility  that        — r 
it  was  committed  by  some  other  person.     She  has  confessed  she    Fir^iml^ 
found  the  property ;  the  jury  may  adopt  a  part  of  her  statement,  jury  against 
and  may  disbelieve  the  other  part.     In  dealing  with  this  very    Erection  of 
technical    question,    merely   being    obliged   to   ask   was    there   iJ/^y^~fi 
evidence  that  a  crime  was  committed  by  some  other  person,  I     receiving, 
think  that  there  was.     As  to  the  other  point,  I  think  it  would  bo 
hard  to  come  to  any  other  conclusion  than   that    the  learned 
Judge  withdrew  his  direction,  but  I  desire  not  to  express  any 
opinion  on  this  part  of  the  case.    Assuming  that  he  did  withdraw 
it,  1  think  the  verdict  was  rightly  received,  and  that  we  should 
not  annul  it.     See  BusheWs  case  (Vaugh.  135). 

Whiteside,  G.J. — In  this  case,  although  I  have  my  own 
opinion,  I  do  not  dissent  from  many  of  the  observations  of  my 
brethren.  As  regards  the  prisoner  it  seems  to  have  been 
assumed  that  the  case  against  her  might  be  changed  from  one 
form  to  another,  and  the  jury  might  then  be  left  to  say  on 
which  they  would  convict.  I  think  the  prisoner  is  to  be  indicted 
for  the  very  offence  she  has  committed,  and  it  is  the  duty  of  the 
judge  who  tries  the  case  to  point  out  the  difference  between  the 
different  offences.  Was  any  person  shown  to  have  been  with  the 
prisoner  who  had  anything  to  do  with  the  crime.  The  judge 
tried  the  case  as  one  of  larceny ;  at  the  close  of  the  evidence  he 
told  the  jury  there  was  not  sufficient  evidence  to  convict  on  the 
second  count.  In  my  opinion  he  was  right.  I  understand  that 
what  he  did  amounted  to  a  withdrawal  of  the  second  count,  and 
an  intimation  to  find  on  the  first.  It  is  said  it  is  a  right  of  a  jury, 
when  the  judge  says  a  case  falls  within  one  class  of  case,  to 
take  a  different  view  from  the  judge.  I  do  not  adopt  that  view. 
I  do  not  wish  to  s«y  there  was  no  evidence  of  receiving,  but 
I  think  it  hard  to  see  what  it  was.  I  think  the  two  confessions 
relied  on  are  consistent  with  the  crime  of  theft,  and  not  at  all 
satisfactory  evidence  of  the  crime  of  receiving.  I  feel  much 
difficulty  in  this  matter,  for  I  think  no  third  person  was  shown 
to  be  connected  with  the  crime.  If  a  jury  will  convict  a  man 
without  evidence,  and  against  the  direction  of  the  court,  can  it 
be  said  that  a  judge  is  bound  to  accept  and  receive  such  a, 
verdict  against  all  reason,  evidence,  and  justice.  I  cannot 
assent  to  tho  doctrine  that  the  life  or  liberty  of  the  subject 
is  to  depend  on  anything  else,  bub  the  principle  of  justice. 
All  questions  as  to  evidence  are  for  the  judge;  and  the  validity 
of  the  conviction  was  for  the  judge ;  if  not,  when*some  evidence 
was  improperly  received,  the  jury  might  insist  to  convict  upon 
it,  I  do  not  lay  down  there  was  no  evidence  of  receiving,  but  I 
think  the  right  verdict  would  have  been  for  larceny.  In  Reg.  v. 
Wardroper  (Bell  C.  C.  250),  where  the  jury  found  the  prisoner 
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Rio.        guilfey  of  receiving,  and  the  judge  at  the  trial  declined  to  leave 

McMaho       ^^  ^^  ^^^  J^^  *^  whether  the  prisoner  received  the  stolen 

* '    property  from  her  husband  or  in  his  absence,  it  was  held  the 

1875.        conviction  could  not  bo  supported.     As  to  the  second  question,  I 

Pra^  —    think  I  am  excused  from  giving  an  answer  to  it.     It  seems  to 

Finding  by    me  to  be  a  question  to  tell  the  learned  Judge  what  he  ought  to 

jury  against    have  done  at  the  trial.     Such  a  question  is  a  hypothetical  one, 

fi'^'!/"  ^  ^^^  ^^^  ^  practical  one,  and   need  not   be  answered :     {Reg,  v. 

Z^ranTo^    Whitehead,  L.  Rep.   1   0.  C.  R.  88,  per  Pollock,  O.B.)     This 

receiving,     question  is  as  to  the  duty  of  the  judge  and  hypothetical  questions 

are  embarrassing,  and  we  need  not  answer  them.     I  believe  that 

against  his  conviction  he  accepted  the  verdict  of  the  jury.     In 

the  way  I  have  explained  I  get  rid  of  the  second  question.     The 

Court   are   of  opinion   on  the   first  question  there    was    some 

evidence  to  go  to  the  jury,  but  I  think  the  true  case  was  on 

the  other  count.      I  hope  such  a  thing  will  not  occur  often.     It 

has  been  said  a  jury  may  deal  with  evidence  as  they  please.     I 

am  not  of  that  opinion.     I  do  not  dissent  from  the  opinion  of  my 

brethren,  though  I  do  not  assent.    As  to  the  second  question  I  do 

not  answer  it. 

Conviction  affirmed. 


MAIDSTONE  SUMMER  ASSIZES. 
Friday y  July  14. 

(Before  Baron  Huddlbston.) 

Reg.  V,  Jambs  Bauld,  Thomas  Jones,  Alfred  Girst,  William 
GiRST,  George  Kendall,  Christian  Spoerbr,  Charles  Brand, 
William  Stringer  and  Arthur  Hodgson. 

Conspiracy — Employer  and  Workmen  Act,  1875 — Picketing  is  an 

0 fence  within  this  statute, 

THE  indictment  contained  thirty-five  counts,  and  in  substance 
it  charged  the  defendants  with  having  unlawfully  conspired 
together  by  means  of  violence  and  intimidation  and  divers  other 
unlawful  means,  and  by  watching  and  besetting  the  premises  of 
Messrs.  Easton  and  Anderson,  engineers,  of  Brith  and  South- 
wark,  and  the  approaches  thereto,  to  compel  divers  workmen 
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ft 

tlien  employed  by  Messrs.  Easton  and  Anderson^  or  who  might        Rso. 
thereafter  be  willing  to  ofier  themselves  for  employment,  to  quit  "• 

their  employment  and  abstain  from  working  or  oflfering  them*      others. 

selves    for    work    to   the  said   firm.     There   were   also   counts        

charging  the  defendants  with  conspiracy  together  by  watching        ^^^^' 
and  besetting  the  premises  of  Messrs.  Easton  and  Anderson  to  Employer  and 
endeavour  to  compel  Messrs.  Easton  and  Anderson  to  alter  the  Workmen  Act 
mode  of  carrying  on  their  business,  and  to  pay  by  time  and  not  'Z^pPf^P'^^ 
by  the  piece.  ^  *  "'^' 

Ballaniiney  Serjt.,  Polandy  and  Bcsley,  for  the  prosecution. 
Parry,  Serjt.,  and  Groome,  for  the  defendants. 
Parry^  Serjt.,  applied  for  a  postponement  of  the  trial. — As 
to  the  charge  of  *^  watching "  and  "  besetting  "  your  Lordship 
is '  aware  that  there  are  two  views  which  may  be  taken.  If  it 
were  merely  done  for  the  purpose  of  persuading  the  men  to  quit 
their  employment  it  would  not  be  illegal. 

HuDDLESTON,  B. — I  caunot  assent  to  that  view  of  the  law. 
Tho  statute  allows  watching  or  attending  near  a  place  for  the 
purpose  of  obtaining  or  communicating  information,  but  this  is 
the  only  exception. 

Par}y,  Serjt. — I  accept  your  Lordship's  correction,  and  I  am 
sure  that  the  men  will  accept  your  Lordship's  exposition  of  the 
law  now  that  they  have  heard  it.  My  application  is  that  this 
indictment  be  postponed,  and  if  this  application  be  granted,  lam 
now,  after  what  has  fallen  from  your  Lordship,  authorised  to 
state  that  the  picketing  shall  wholly  cease,  and  I  trust  that  your 
Lordship  will  accede  to  the  application,  as  neither  the  interests 
of  the  defendants,  nor  the  prosecutors,  nor  the  public,  will  in  any 
way  suffer  from  it. 

Ballantine,  Serjt. — One  of  the  grounds  of  objection  is  that  the 
system  which  forms  the  main  subject  of  this  indictment  is  still 
in  force.  Your  Lordship  is  quite  aware  that  there  is  an  organised 
system  by  persons  out  upon  strike  of  watching  the  advent  of 
persons  who  want  to  obtain  employment  with  the  masters  they 
have  struck  against,  and  preventing  them  doing  so'  by  means  no 
doubt  illegal  under  this  indictment.  This  system  is  going  on 
at  the  present  time,  and  it  would  be  a  matter  to  us  extremely 
serious  if  we  allowed  the  trial  to  be  postponed.  I  have  never 
believed  the  view  taken  by  my  learned  friend  Serjeant  Parry  to  be 
the  law.  Your  Lordship  has  now  given  an  intimation  of  what  your 
Lordship  considcra  to  be  the  law  on  this  subject  of  picketing, 
and  with  that  view  I  entirely  concur.  I  accept  in  the  most 
unreserved  manner  what  my  learned  friend  says  and  that  the 
intention  of  the  men  represented  by  him  would  be  fully  carried 
out ;  but  I  am  obliged  by  the  representations  made  to  me  by 
those  who  instruct  mo  to  put  before  your  Lordship  in  the 
strongest  possible  manner  the  grounds  upon  which  we  oppose  a 
postponement  of  this  trial.  I  am  quite  sure  that  it  will  be 
apparent  to  your  Lordship,  with  a  large  body  of  witnesses  in  a 
case  of  this  kind,  how  extremely  difficult  it  must  be  to  keep  them 
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Reo.        together    even    apon   one    occasion,    and    this  has  been   done 
^'  only  after  great  labour  and  considerable  trouble,  and  after  an 

others!      interval  of  several  months  it  would  be  next  to  impossible  to  get 


them  together  again. 


1876.  HuDDLBSTON,  B. — I  believe  there  are  a  great  many  persons  who 

Employer  and  ^^®  interested  in  this  question,  and  that  there  is  a  very  great 
Workmen  Act  desire  on  the  part  of  all  parties  interested  to  keep  within  the 
—Conspiracy  pale  of  tho  law.  I  believe  this  to  be  a  feeling  common  to  both 
'  *"^'  masters  and  men.  I  think  the  men  are  very  often  found  to  be 
anxious  to  keep  within  the  pale  of  the  law.  They  think  they 
have  certain  rights,  and  undoubtedly  they  have  certain  rights. 
Independently  of  the  law  passed  last  session  there  has  in  recent 
years  been  a  great  change  in  the  law  of  conspiracy  and  tho 
whole  of  the  law  relating  to  trade  combinations  has  under- 
gone a  very  great  change  iiideed.  The  Act  passed  last  year 
prevents  any  person  being  indicted  for  a  conspiracy  except  in 
particular  cases,  that  is  to  say,  any  act  in  contemplation  or 
furtherance  of  a  trades  dispute  between  employers  and  workmen 
shall  not  be  indicted  as  a  conspiracy,  unless  it  is  an  act  which,  if 
committed  by  one  person,  could  be  punished  as  a  crime,  and  the 
statute  then  defines  what  a  crime  is.  The  statute  then  goes  on 
to  declare  what  persons  are  not  permitted  to  do.  They  have  no 
right  to  compel  any  other  persons  to  abstain  from  doing  any  act 
which  they  have  a  legal  right  to  do,  and  for  that  purpose  to 
watch  or  beset  the  house  or  other  place  where  such  person  or 
persons  reside.  Now  on  this  rests  the  great  question  of 
picketing.  No  doubt  the  men  are  in  the  habit  of  taking  an 
erroneous  view  of  what  they  may  be  permitted  to  do  in  the 
shape  of  picketing,  and  it  is  a  very  serious  question  no  doubt. 
They  have  no  right  to  watch  or  beset  the  house  or  other 
place  where  a  person  resides,  or  works,  or  carries  on  business, 
or  happens  to  be,  or  the  approach  to  such  house  or  place,  for  the 
purpose  of  compelling  any  person  to  abstain  from  doing  that  which 
he  has  a  legal  right  to  do.  Then,  although  the  Act  says  watching 
and  besetting  shall  not  be  permitted  for  the  purpose  of  com- 
pelling persons  in  such  cases,  there  is  the  other  side  of  the 
question,  which  is  this,  where  the  men  watch  merely  to  obtain 
or  communicate  information.  The  meaning  of  that  is  this. 
When  the  men  combine,  as  they  have  a  perfect  right  to  do,  they 
may  say,  "  We  won't  work  except  for  certain  wages,  we  won't 
work  except  upon  certain  terms,"  and  they  have  a  right  to  agree 
together  for  this  purpose;  but,  there  may  be  amongst  their 
number  some  persons  disposed  to  enter  into  an  arrangement  to 
receive  money  from  the  funds  raised  for  the  purposes  of  support- 
ing the  strike  and  then  to  go  to  work  and  also  get  wages  from  the 
masters  at  the  same  time.  This  would  certainly  be  a  hardship  of 
which  the  men  might  complain ;  and,  therefore,  the  Legislature 
enacted  that  if  their  watching  and  besetting  was  only  for  the 
purpose  of  watching  their  own  men  who  should  so  act,  it  is 
not  a  watching  and  besetting  within  the  meaning  of  the  Act 
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of  Parliament.      But   this   watching  and  besetting    is    a  very  Rho. 

serious   offence  unless  it  is  confined  to   merely  obtaining   and  3^^^^^^.^ 

communicating  information,  and  this  cannot  be  too  well  known.  othbhs. 

I  must   consider   the  application  made  to  me   by  the  men   for  

the  postponement  of  this  trial.     I  understand  them  to  say  that  ^2__* 

they  received  no   information   of  the   seventeen  new  witnesses  Employer  and 

to    be  called  until  last  Monday,   or  of  the   new  counts   in    the  Workmen  Act 

indictment.  Zffi;^?' 

Ballantine,  Serjt. — ^Tour  Lordship  will  find  no  new  matter. 
What  are  spoken  of  as  new  counts  charge  the  defendants  with 
watching  and  besetting  for  the  purpose  of  preventing  Messrs. 
Easton  and  Anderson  conducting  their  business  upon  the  piece- 
work principle;  watching  and  besetting  for  the  purpose  of  com- 
pelling Messrs.  Easton  and  Anderson  to  pay  by  time. 

HuDDLESTON,  B. — I  understand  there  are  only  four  new  items. 

Besley, — Seventeen,  my  Lord. 

HuDDLESTON,  B, — But  notice  of  them  was  given.  An  intima- 
tion was,  as  I  understand,  given  at  the  time  of  the  committal  by 
the  justices  that  other  witnesses  would  be  called.  There  is,  I 
apprehend,  no  dispute  upon  the  question  of  fact. 

Ballantine,  Serjt, — ^No  postponement  of  this  trial  can  be  con- 
sented to  by  the  prosecution,  and  apart  from  this  I  am  quite  sure 
that  it  would  not  be  beneficial  to  the  men  themselves,  and  further 
my  friend,  the  gentleman  who  instructs  me,  urges  upon  me  that 
I  should  endeavour  to  convey  to  your  Lordship  in  the  very 
strongest  manner  possible,  that  from  the  nature  of  this  case  out 
of  the  seventeen  or  eighteen  witnesses  who  are  here  to-day  under 
subpoenas,  he  would  not,  if  this  application  for  postponement  be 
granted,  be  able  to  avail  himself  of  even  six  or  eight  on  a  future 
day,  and  so  strongly  does  he  feel  this  that  he  is  perfectly  willing 
to  make  an  affidavit  to  that  effect,  and  he  instructs  me  to  offer  the 
most  strenuous  objection  to  this  postponement.  I  urge  that  there 
can  be  no  dispute  as  to  the  facts  and  it  is  a  matter  of  great  public 
importance  that  the  Jaw  upon  this  subject  of  picketing  should  be 
declared.  Upon  this  ground  I  have  humbly  to  object  to  this 
postponement. 

Patry,  Serjt. — I  urge  that  the  whole  of  these  men  are  still  in 
the  employ  of  Messrs.  Easton  and  Anderson. 

HuDDLBSTON,  B. — When  this  case  was  before  the  justices  was 
any  objection  taken  under  the  Act  to  their  dealing  with  the  case 
summarily? 

Parryy  Serjt. — ^No,  my  Lord,  the  defendants  were  summoned 
for  conspiracy.  These  new  witnesses  make  out  the  charge  of 
conspiracy,  and  I  am  almost  defenceless.  I  do  not  believe  myself 
that  public  justice  would  suffer  in  any  way  by  postponement,  and 
as  regards  the  defendants  themselves,  I  am  perfectly  certain  they 
will  implicitly  carry  out  the  promise  I  have  made,  and  that  picket- 
ing of  every  sort  or  kind  will  be  done  away  with  at  once.  On 
Monday  next  all  picketing  shall  cease.  All  the  persons  who  are 
in  this   particular  firm's  employment  wUl  remain  there.     The 
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Rio.        neighboarhood  will  be  at  perfect  peace^  and  I  cannot  conceive 

^'  that  Messrs.  Easton  and  Anderson  themselves  wonld  consider 

othbml"^    themselves  hindered  by  this  postponement,  and  I  will  say  that 

the  delay  in  giving  the  defendants  this  information,  considering 

1876.        the  long  lapse  of  time  between  the  committal  and  last  Monday  is 

Employer  and  unexplained,  and  I  cannot  but  think  that  the  names  and  proofs  of 

Workmen  Act  these  witnesses  might  have  been  furnished  before,  and  so  I  cannot 

—Conmracy  help  thinking  that  the  prosecution  has  placed  itself  in  a  difficulty 

—  t    ting,   ^y  ^^^  ^^^  conduct.      That  these  witnesses  may  be  inquired  into 

is  my  one  ground  for  making  this  application  ;  but,  I  am  perfectly 

content  to  leave  it  in  your  Lordship's  hands,  and  shall  be  only  too 

happy  to  abide  by  whatever  your  Lordship  decides. 

Ballantine,  Serjt. — ^As  counsel  for  the  Grown,  I  do  not  know 
how  far  I  am  justified  in  waiving  evidence.  But  I  beg  to  observe 
that  the  application  of  my  friend  appears  to  rest  on  only  one 
portion  of  the  case.  I  have  my  client's  imperative  instructions 
upon  the  matter,  and  he  is  prepared  if  it  is  insisted  upon  to 
abandon  all  the  counts  my  friend  objects  to  and  even  the  new 
witnesses,  rather  than  this  case  should  bo  posponed  for  several 
months. 

HuDDLESTONE,  B. — On  Considering  this  matter  very  carefully  as 
far  as  I  am  personally  concerned  I  should  only  be  too  happy  to 
accede  to  it.  I  cannot  help  thinking,  however,  that  an  important 
question  such  as  this  matter  should  be  decided  when  it  is  ripe  for 
consideration.  Except  upon  the  very  strongest  grounds  I  should 
not  feel  justified  in  entertaining  the  application  which  has  been 
made.  If  I  was  satisfied  that  the  defendants  would  suffer,  I 
should  think  that  they  ought  to  receive  every  indulgence,  and 
certainly  if  I  thought,  or  if  it  appeared  to  me,  that  their  interests 
would  be  in  any  way  prejudiced  materially,  I  certainly  should 
accede  to  the  application.  But  I  see  no  reason  to  suppose  that 
this  will  be  the  case.  When  these  questions  unfortunately  afise 
between  masters  and  men  there  are  always  two  sides  of  the 
question.  The  interests  of  the  men  are  of  course  to  be  fully 
considered,  but  the  interests  of  the  employers  must  also  be  con- 
sidered, and  it  is  of  vast  importance  that  this  should  not  be  lost 
sight  of.  We  very  often  find  that  there  is  a  mistaken  notion  on 
both  sides  as  to  the  extent  to  which  either  party  may  go,  and 
where  this  is  so  it  is  important  that  the  matter  should  bo 
decided  as  soon  as  possible.  Now  Brother  Ballantine,  on  behalf 
.of  the  prosecution,  lays  before  me  sufficient  grounds  to  make  me 
consider  cautiously  the  appeal  put  forward  by  Brother  Parry,  and 
I  cannot  help  thinking  that  this  matter  should  be  investigated  at 
once.  It  was  fully  investigated  so  far  back  as  April,  before  the 
magistrates,  and  an  intimation  was  then  given  by  the  solicitor  for 
the  prosecution  that  further  charges  would  be  gone  into,  and. 
substantially  the  defendants  knew  what  was  the  case  they  had  to 
meet,  and  if  they  had  any  doubt  upon  the  subject  they  had  full 
time  to  make  an  application  to  the  prosecution.  Last  Monday, 
the  case  being  ripe,  the  gentleman  acting  for  the  prosecution. 
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knowing  what  ought  to  be  done,  saw  that  it  was  done ;  that  is        Bmo. 
to  say,  he  directed  that  the  information  as  to  the  new  witnesses    ^^^  ^^ 
should  be  given,  and  when  it  was  known  what  this  new  evidence      othsbb. 

was,  no  application  was  made.     If  any  application  of  this  sort        

had  been  made  on  Monday  I  should  have  either  directed  that        ^^^^' 

further  information  be  afforded  or.  a  postponement  of  the  trial  Employer  and 

until  the  end  of  the  assizes ;  but   no  such  application  was  made.   Workmen  Act 

though  they  would  have  been  able  to  have  made  it  before  the  "Z^iS^^q 

further  information  was  received,  and  I  think  it  not  too  much  for 

me  to  say  that  the  defendants  ought  to  be  ready  to  day.     Under 

the  circumstances,  I  feel  it  a  paramount  duty  that  this  matter 

should  be  investigated  and  decided,  and  this  I  say  in  the  interests 

of  the  defendants  themselves.     I  think  that  it  would  be  a  most 

painful  thing   that  it  should  hang  over  their  heads  until  next 

March,  for  even  if  there  should  be  a  winter  assize,  they  could  not 

be  tried  until  the  March  assize,  they  being  all  on  bail.     Therefore 

I  think   this   matter  ought  to   be   investigated.     I  consider  it 

ought  to  be  tried  in  the  spirit  which  I  am  sure  actuates  all  the 

investigations  of  a  court  of  justice,  because  I  am  sure  that  this 

trial  arises  from  no  vindictive  feeling  on  the  part  of  the  masters, 

and  I  hope,  from  what  I  have  seen  from  the  depositions,  that  this 

question  is  one  upon  which  the  men  have  taken  an  erroneous 

view  altogether  of  their  particular  rights.     The  law  of  conspiracy 

with   reference    to   differences   between   masters   and  men   has 

undergone  a  very  great  alteration,  and  the  men  know  perfectly 

well  that  the  Legislature  met  them  in  the  most  perfectly  honest 

manner,  and  invited  their  assistance  in  considering  what  should 

be  the  law  on  this  subject,  and  the  Act  of  Parliament  passed  last 

session  was  the  result  of  anxious  deliberation  on  the  patt  of  all 

parties,  no  matter  to  which  political  party  they  belonged,  and  in 

that  deliberation  they  were  assisted  by  those  able  representatives 

of  the  working  men  who  habitually   advocate  their  cause   in 

Parliament,  and  also  by  delegates  elected  from  their  own  body, 

and  this  deliberation  led  those  who  prepared  the  Bill  to  frame  it 

so  that  the  men  might  understand  the  length  to  which  they 

would  be  justified  in  going  in  support  of  what  they  felt  to  be 

their  rights.     I  am  one  of  those  who  held  that  the  men  had  very 

good  grounds  to  urge  some  alteration  in  the  statute  law  as  it  had 

existed,  and  I  may  say  that  a  milder  and  fairer  exposition  of  the 

law  never  was  made  than  appears  in  the  statute  under  which  this 

indictment  is  framed.     And  I  would  invite  the  men  in  their  own  . 

interests  to  consider  how  much  the  Legislature  has   done  for 

them,  and  if  they  themselves  feel  that,  by  their  own  acts,  they 

have   gone  beyond  the   law  which  they  themselves  assisted  in 

making,  to  do  what,  I  may  say,  they  are  bound  to  do,  admit  it 

frankly,  and  place  themselves  under  the  law  as  men  who  are 

ready  to  accept  the  consequence  of  that  act.     If  on  the  other 

hand  they  fail  to  recognise  any  error  and  hesitate  to  admit  it,  and 

claim  to  be  justified  in  the  course  they  have  adopted,  they  should 

be  ready,  with  the  very  able  legal  assistance  they  possess,  to 
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Rbo.        have  this  matter  fully  investigated^  and  for  my  own  part  I  will 

"•  give  it  my  best  consideration^  and  the  jury  and  myself  will  try  it 

OTHKRB.      ^^^  ^^^^  ^^^  greatest  care.     But  I  cannot  accede  to  the  appli- 

cation  for  the  postponement  which  has  been  made  to  me. 

1876.  j^  consultation  here  took  place  between  the  counsel. 

Employer  and      ^^^  defendants  Bauld  and  Kendall  pleaded  ^^Not  Guilty/^  and 

Workmen  Act  all  the  Others  '^  Guilty.^^ 

^Conspiracy       Pai^y^  Serjt. — In  reference  to  those  of   the  defendants  who 

—  « ^^U'  haye  pleaded  guilty  I  have  received  an  intimation  from  my  friend, 
Serjeant  Ballantine,  that  with  your  Lordship's  permission  he 
does  not  propose  to  ask  that  any  punishment  should  be  passed 
upon  them ;  but  he  wonld  ask  that  they  be  required  to  enter 
into  their  own  recognisances  to  come  up  for  judgment  if  called 
upon  to  do  so,  and  J  earnestly  hope  that  this  course  may  meet 
with  your  Lordship's  assent.  On  the  part  of  those  I  represent  I 
am  desired  to  say  that  this  was  a  dispute  which  had  arisen 
between  the  masters  and  the  men  upon  what  the  men  considered 
a  most  important  principle,  that  is,  the  principle  of  piece  work 
and  time  work.  These  workmen  were  called  upon  before  the 
strike  to  engage  on  piece  work  by  Messrs.  Easton  and  Anderson, 
and  one  hundred  and  seventy  of  them  declined,  and  all  I  am 
desirous  of  adding  is  this,  to  assure  your  Lordship  that,  what- 
ever may  have  subsequently  taken  place,  it  was  never  for  one 
moment  present  to  the  minds  of  these  men  to  commit  a  breach 
of  the  law.  But  a  breach  of  the  law  has  been  committed,  and 
is  now  acknowledged  by  the  defendants,  and  the  observations 
which  fell  from  your  Lordship  mainly  induced  the  defendants  to 
feel  that  a  breach  of  the  law  had  been  committed,  and  to  take 
the  course  they  now  have  done.  I  have  explained  to  them  that 
this  acknowledgment  does  not  cast  any  slur  or  stain  upon  their 
characters,  but  it  is  a  recognition  by  them  of  having  done  wrong, 
and  an  expression  of  regret  for  the  wrong  they  have  done.  As 
far  as  they  who  were  the  leaders  amongst  them  were  concerned, 
their  earnest  intention  was  to  avoid  a  breach  of  the  law  and  to 
do  anything  they  possibly  could  to  avoid  it,  and  they  desired  to 
carry  on  this  strike  strictly  within  the  meaning  of  the  Act  of 
Parliament ;  and  after  your  Lordship's  explanation  of  that  Act  I 
am  sure  they  will  in  the  future  abstain  from  doing  such  things 
and  seek  to  obey  the  law  in  the  exact  words  in  which  your  Lord- 
ship has  laid  it  down.  The  observations  made  by  your  Lordship 
will  be  of  the  greatest  service  to  them,  and  I  am  perfectly  certain 
that  they  will  have  a  beneficial  influence. 

Ballantine,  Serjt. — There  must  be  no  further  picketing  of  any 
kind. 

Pariy,  Serjt. — ^As  an  undertaking  was  given  upon  the  appli- 
cation for  the  postponement  that  no  further  picketing  should  take 
place,  it  will  be  almost  unnecessary  to  repeat  it ;  but  I  do  never- 
theless repeat,  and  that  in  the  most  emphatic  manner,  that  the 
picketing  is  entirely  abandoned.  Great  have  been  the  difficulties 
of  these  men,  but  1  think  I  am  not  wrong  in  stating  that  after 
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this  strike  had  continaed  over  foar  months  only  one  act  of  violence        Rs». 
as  arising  from  it  is  to  be  found  upon  tha  depositions.     Of  course    ^    ^' 
there  have  been  antagonisms^  but  I  trust  there  will  now  be  no      othb&s. 

further  ill  feeling,  and  I  am  sure  that  the  observations  of  your        

Lordship  will  have  a  beneficial  influence  on  all  concerned.  ^^^^' 

Ballantine,  Serjt. — I  feel  extremely  glad  at  the  course  these  Employer  and 
defendants  have  taken,  and  I  was  quite  sure  that  it  was  the  course  Workmen  Act 
my  learned  friend  would  advise  them  to  take.  In  fact  no  one  who  — ^^*»;«<'j' 
had  read  the  depositions  could  but  feel  that  these  persons  had  ""  *  *"^' 
violated  the  law,  and  that  what  yonr  Lordship  had  explained  as 
the  law  ought  to  be  the  course  followed  by  the  men.  The  Act  of 
Parliament  of  last  session  is  unquestionably  most  beneficial  to 
them  and  one  of  the  most  lenient  in  the  statute  book,  as  it  actually 
exempts  workmen  from  charges  to  which  other  persons  are  liable, 
and  when  they  feel  how  much  has  been  done  for  them  in  this 
respect  it  should  be  sufficient,  if  there  has  been  antagonism  between 
them  and  their  masters  in  the  past,  to  make  them  work  comfort- 
ably together  in  the  future.  I  am  exceedingly  glad  that  they  have 
acknowledged  their  error  in  such  a  manly  manner,  and  as  men  have 
accepted  their  position,  and  from  the  manner  in  which  they  have 
pleaded  I  cannot  help  thinking  that  the  plea  has  not  been  forced 
npon  them  by  the  circumstances  in  which  they  were  placed,  but 
from  a  desire  to  obey  tho  law,  recognising  what  was  due  to  the 
justice  of  the  country  and  due  to  the  masters,  as  English  operatives 
ought  to  do.  Appearing  as  I  do  for  the  masters,  I  am  most 
anxious  that  it  should  be  understood  that  in  all  the  cases  in  which  I 
havebeen  instructed  on  their  behalf  they  have  shown  a  special  desire 
to  act  fairly  towards  their  men  and  not  to  show  any  hostile  feeling. 
Of  course  there  will  be  antagonism  of  interest ;  but  all  the  masters 
have  ever  sought  to  do  is  to  protect  their  men  from  watching  and 
annoyance  and  to  prevent  foUowing  the  men  who  were  pursuing 
that  which  they  had  a  perfect  right  to,  and  the  pursuing  of  a 
system  of  annoyance  which  I  feel  very  strongly  the  law  of  this 
country  does  not  permit.  The  observations  made  by  your  Lord- 
ship before  your  decision  not  to  postpone  was  arrived  at  are  cal- 
culated to  have  a  great  e£fect,  not  only  npon  the  minds  of  the  men, 
but  also  by  enforcing  npon  the  masters  a  fair  consideration  of 
what  is  due  to  the  persons  whom  they  employ,  and  I  do  sincerely 
trust,  after  what  has  taken  place,  that  this  system  of  picketing  will 
be  wholly  discontinned.  I  feel,  however,  that  this  trial  will  be  of 
great  service  as  having  elicited  the  views  taken  by  yonr  Lordship, 
and  which,  I  am  convinced,  are  those  held  by  all  the  judges  of  this 
conntry,  for  the  men  wUl  in  future  understand,  when  placing 
other  men  on  picket,  how  extremely  dangerous  is  the  work  they 
are  attempting,  and  that  they  have  no  right  to  put  persons  on  to 
watch  and  beset  others,  and  under  any  circumstances  that  they 
had  better  abstain  from  doing  so,  as  however  good  may  be  the 
intention,  it  is  certain,  in  consequence  of  the  temper  of  men,  to 
lead  to  injurious  results.  As  one  of  the  counsel  for  the  Crown 
and  representing  the  employers,  I  do  not  wish  for  any  punish- 

VOL.  xin.  u 
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Kao.       ment  to  be  inflicted  upon  these  men^   and  I  do  bope  that  tbe 

Badi^  AMD    K®^®^^^8  feeling  wbicb  I  believe  to  be  inherent  in  EDglishmen  of 

oTHEBs.      ^  classes  will  now  prevail^  and  that  this  conduct  will  not  be  re- 

peated^  and  that  hereafter  the  men  will  act  in  no  way  to  the  pre- 

^^-  judice  of  their  employers  or  endeavour  to  interfere  with  their 
Bnpioyer  md  fellow  workmen  in  the  due  course  of  their  business. 
Workmen  Act  HuDDLESTONB,  B. — In  reference  to  you,  Bauld  and  Kendall,  you 
— S^y*"^  are  discharged.  The  learned  counsel  for  the  prosecution  having 
very  properly  stated  that,  looking  at  the  evidence,  he  does  not 
feel  justified  in  saying  that  your  acts  so  connect  you  with  the  acts 
of  the  other  men  as  to  make  it  apparent  that  you  were  part  of  the 
combination  with  which  the  other  men  were  charged.  I  must 
say  that  to  me  personallv  it  gives  a  great  deal  of  pain  to  see 
respectable  men  standing  m  the  position  of  criminals,  and  I  do 
hope,  from  the  frank  manner  in  which  they  have  acknowledged 
their  having  trespassed  beyond  the  bounds  of  the  law,  there  is  an 
indication,  as  far  as  they  are  concerned,  not  only  not  again  to  do 
it  themselves,  but  to  do  more,  to  use  that  influence  which,'as  men 
of  intelligence,  they  possess  over  others,  and  prevent  them  from 
doing  the  same  thing.  The  men  should  know  this,  that  the  law 
is  now  perfectly  fair  and  equal  as  between  them  and  the  masters. 
I  remember  the  time  when  a  breach  of  contract  was  only  a  ques- 
tion of  civil  remedy  as  far  as  the  master  was  concerned ;  but  if 
the  men  broke  their  contract,  they  might  be  visited  with  imprison- 
ment for  three  months,  and  were  not  allowed  to  give  evidence  in 
their  own  behalf.  That  was  the  law ;  but  this  Act  of  Parliament, 
as  I  have  already  pointed  out,  is  an  Act  of  Parliament  which  has 
undergone  the  greatest  consideration.  There  was  a  Commission 
granted  in  1870  to  consider  the  subject,  and  in  consequence  some 
of  the  most  objectionable  parts  of  the  previous  law  were  done 
away  with.  A  subsequent  statute  was  passed,  and  of  this  statute 
the  men  rightly  [or  wrongly  felt  they  had  a  ground  of  complaint,  and 
the  Legislature  heard  their  complaint,  and  they  recognised  the 
right  the  men  had  to  some  alteration  in  legislation,  and  the  Act 
of  last  session  was  passed.  I  have  had  some  experience  in  a 
recent  case  of  this  kind,  tried  at  Nottingham,  in  which  many  of  the 
men  felt,  and  the  principal  persons  among  the  men  got  them  to 
fully  recognise,  in  a  manly  and  frank  manner,  the  great  desire  on 
the  part  of  the  Legislature  to  consider  the  real  grievances  of 
the  men. 

Now,  what  I  understand  to  be  the  dispute  between  you  and  the 
masters  is  this,  that  the  masters  want  certain  work  to  be  done  by 
piecework,  and  certain  hours,  and  you  say- 
Parry,  Serjt. — There  is  no  dispute  as  to  hours,  my  Lord. 
HuDDLBSTONB,  B. — ^WcU,  it  docs  not  signify.  The  masters 
have  a  perfect  right  to  say  that,  and  the  men  have  a  perfect  right 
to  say  "  We  won't  do  piecework,"  and  the  law  recognises  that 
every  man  has  a  right  to  be  protected  in  that  which  he  has  a 
legal  right  to  do,  and  which  he  has  a  right  to  abstain  from  doing; 
anything  that  is  not  an  improper  act.     The  master  has  the  right 
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to  B&j,  "  I  will  pay  only  snch  and  sach  wages^  and  I  require  yon        Rbo. 
to  work  certain  hours,  and  if  you  choose  to  accept  it  you  may/'  ^' 

The  men  have  a  perfect  right  to  say,  "  No ;  we  do  not  intend  to      oxmHt"' 

work  for  such  wages  and  for  so  long  a  time."     The  masters  have        

the  right  to  give  what  they  think  fit,  and  the  men  have  a  right  to        ^®^^- 
agree  amongst  themselves  what  they  will  take.  But  while  the  law  j^^^      ^^  . 
secures  to  them  that  right  it  imperatively  prevents  all  from  exer-  Workmen  Act 
cising  tyranny  to  others,  and  while  you  may  choose  the  arrange-  —Conspiraof 
ment  of  your  own  hours  and  terms,  you  have  not  a  right  to   "^^^^'V- 
combine  for  the  purpose  of  imposing  upon  others  a  restriction 
from  which  you   claim   to   be   exempt.      And  the   same  thing 
applies  to  the  masters.     A  master  hets  no  right  to  take  proceed- 
ings to  require  other  masters  to  adopt  his  views ;  that  is  a  legal 
offence.   And  the  men  have  no  right  to  prevent  others  doing  what 
they  think  right,  or  doing  what  they  themselves  would  wish,  and 
it  is  for  this  purpose  the  law  prescribes  exactly  what  must  not  be 
done.     You  have  a  perfect  right  to  advocate  your  own  views  by 
argument  and  reasoning,  but  the  law  says  you  must  not  do  this : 
"  You  must  not  compel  any  person  to  abstain  from  doing  any  act 
which  is  not  an  act  that  he  has  no  right  to  do.^'     The  law  also  says 
you  must  not  do  this.      You   must  must  not    use  violence   or 
intimidation  either  to  a  man,  or  his  wife,  or  his  children,  and  you 
must  not  injure  his  property.     You  must  not  persistently  follow 
any  person  about  from  place  to  place.     This  being  very  much 
like  picketing,  in  your  own  interest  I  would  urge  upon  you  that 
picketing  is  a  most  dangerous  course  to  adopt.     You  must  not 
persistently  follow  a  man.     You  must  not  in  short  "  dodge  "  a 
man  from  place  to  place  so  as  to  interfere  with  his  personal  liberty 
to  do  what  he  likes.     You  must  not  hide  his  tools,  or  his  clothes, 
or  any  property  owned  or  used  by  him,  or  deprive  him  or  hinder 
him  of  the  use  of  them.     All  this  is  reasonable  enough.     You 
must  nofc   watch   or  beset  his  house,    or   his  works,    or  their 
approaches.     Now  when  this  Act  of  Parliamdht  was  under  con- 
sideration, the  men,  through  their  delegates,    urged  upon  the 
Government  then  passing  it  that  instances  might  arise  where 
men  might  lawfully  "  watch  and  beset,"  and  a  proviso  was  intro- 
duced into  this  Act  which  says,  ''  Attending  at  or  near  the  house 
or  place  where  a  person  resides,  or  works,  or  carries  on  business, 
or  happens  to  be,  or  the  approach  to  such  house  or  place,  in  order 
merely  to  obtain  or  communicate  information,  shall  not  be  deemed 
a  watching  or  besetting  within  the  meaning  of  this  section." 
And  this  means  no  doubt  that  occasionally  you  may,  in  differences 
of  this  kind,  find  some  who  would,  so  to  speak,  be  "  traitors  "  to 
you  who,  while  getting  their  share  of  the  money  raised  for  the 
support  of  those  on  strike,  go  and  work  as  well  and  thus  get 
money  from  both  sides.     You  would,  of  course,  wish  to  discover 
such  men.     But  it  must  be  a  '*  watching  and  besetting  "  for  some 
such  lawful  purpose  to  be  within  the  meaning  of  the  Act.     You 
will,  however,  see  how  difficult  and  dangerous  it  is  in  your  effort 
not  to  do  what  is  wrong,  and  to  guard  against  the  abuse  of  the 

u  2 
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^■®*        practice.     If  you  wish  by  your  own  conduct  to  assert  your  rights 

BiULD  AND    *^  "  picket/'  you  are  almost  certain  to  get  into  difficulty ;  for, 

0THBB8.      whatever  you  may  intend,  there  will  be  some  among  you  who 

rriT        will  go  beyond  what  is  intended  as  '^  watching  and  besetting '' 

.*        within  the  exemption  of  the  Act.     This  picketing  in  which  you 

Employer  and  have  been  engaged  is  illegal.  Your  own  advocate  declares  it  to  be 
VorkmenAct  gQ  g^nd  it  is  SO  declared  by  the  Act  of  Parliament.  I  know  per- 
—P^tuina!  f^^ctly  well  that  it  is  said  you  did  not  intend  to  go  beyond  the  Act, 
and  I  believe  you  did  not,  and  that  you  did  not  intend  to  do  that 
which  is  criminal.  You  must  feel,  and  any  one  who  has  looked  at 
the  depositions  must  feel,  that  there  can  be  no  doubt  but  that 
some  of  you  at  least  have  gone  far  beyond  the  law,  and  it  is 
manly  of  you  to  acknowledge  it.  You  have  broken  the  law,  and 
you  are  charged  with  a  conspiracy.  The  law  of  conspiracy  was 
not  clearly  understood,  but  this  Act  of  Parliament  defined  it  and 
said  that  a  combination  by  two  or  more  persons  to  do  an  act 
which  if  done  by  one  would  be  a  crime  is  a  criminal  conspiracy. 
That  is  to  say,  you  may  agree  between  yourselves  to  take  certain 
wages  and  to  do  certain  work,  but  unless  you  agree  to  do  some 
act  which  act  in  itself  is  a  crime,  it  is  not  a  conspiracy.  But  if 
you  agree  together  to  use  violence  to  compel  a  person  to  do  some- 
thing he  is  not  obliged  to  do,  you  combine  to  do  an  act  which 
is  forbidden  by  the  law  and  it  is  an  illegal  conspiracy.  It  would 
be  a  most  painful  thing  for  the  respectable  men  I  see  here  to.be 
put  in  Canterbury  Jail  with  all  kinds  of  criminals  for  several 
months.  Now,  do  let  me  point  out  to  you  that,  while  on  the  one 
hand  you  have  gone  beyond  the  law  and  very  properly  acknow- 
ledged your  error,  you  must  recognise  the  rights  of  others  to  do 
that  which  they  recognise  and  think  right.  And  let  me  say  that, 
while  I  readily  accede  to  the  course  suggested,  that  you  enter  into 
your  own  recognizances  to  come  up  to  receive  judgment  when 
called  upon  to  do  so,  I  require  it  to  be  distinctly  understood  that 
all  the  proceedings  which  have  given  rise  to  this  trial  are  to  cease. 
You  will  only  be  called  up  to  receive  judgment  if  you  violate 
the  law,  in  which  case  you  cannot  expect  any  consideration  so  to 
be  held  out  to  you.  If  you  violate  the  law  you  are  liable  to  be 
called  up  and  sentenced  at  any  time.  I  have  no  doubt  that  you 
mean  to  abide  fairly  by  what  you  have  undertaken  and  to  obey 
the  law.  Having  regard  generally  to  picketing  and  striking, 
depend  upon  it  there  are  other  and  better  means  by  which  dif- 
ference^  between  capital  and  labour  may  be  adjusted. 
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NORTH  WALES  OIBOUIT. 

Chssteb    SpiUNa    Assizes^    1873. 

(Before  Mr.  Justice  Lush.) 

Beg.  V,  Jahes  Bucelet.  (a) 

Murder — Admissibility  of  evidence — Statement  made  by  deceased 
in  the  absence  of  the  prisoner — Motive — Deposition, 

Where  the  deceased  person,  a  constable^  in  the  course  of  his  duty, 
made,  shortly  before  his  death,  and  in  the  absence  of  the  accused, 
a  verbal  statement  in  the  nature  of  a  report,  to  his  superior  officer 
(an  inspector  of  police),  as  to  where  the  deceased  was  going  and 
what  he  was  going  to  do ;  such  report  being  material  to  the  case 
for  the  Grown, 

Held,  per  Lush,  J.,  after  consultation  with  Mellor,  J.,  that  such 
statement  and  report  were  admissible  in  evidence  for  the  prose- 
cution. 

In  order  to  prove  malice  or  motive  against  the  a^jcused,  the  depo- 
sition of  the  deceased  against  him,  taken  before  the  magistrates 
on  another  cha/rge,  and  for  which  he  was  afterwards  convicted, 
was  tendered  in  evidence,  and 

Held,  admissible. 

JAMES  BUCKLEY,  gardener,  was  indicted  for  the  wilful 
marder  of  a  policeman  named  James  Green,  at  Morton,  on 
the  24th  of  February,  1873. 

ff.  8.  Oiffard,  Q.O.,  and  F.  F.  Brandt  prosecuted;  Bowen, 
Q.C.,  Wynne  Ffoulkes,  and  E.  Julyan  Dunn  appeared  for  the 
prisoner. 

It  seemed  from  the  eyidence  adduced  that  the  prisoner,  who 
liyed  in  a  small  cottage  some  distance  away  from  other  houses, 
Wds  a  m%n  who,  for  many  years  past,  had  borne  an  excellent 
character,  but  that  in  the  previous  year  he  had  been  prosecuted 
aad  convicted  for  larceny,  mainly  by  the  testimony  of  the 
deceased  man  Green,  who  had  seen  him  commit  the  offence. 
After  his  imprisonment  for  such  thefb,  the  prisoner  had  been 
heard  to  mutter  threats  of  vengeance  against  Green  for  the  part 
he  had  taken  in  prosecuting  him.     On  the  24th  of  February, 

(a)  Reported  by  E.  Jultah  Dunn,  Eaq.,  Barriater-At-Law. 
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RiBo.        1873,  in  consequence  of  certain  information  given.  Green,  who 

J  ^'  was  then  on  duty  as  police  constable,  met   his  inspector  and 

BucKLET.     tnade  a  certain  statement  to  him,  no  one  else  being  present  at 

the  time. 

^^'  It  was  most  important  for  the  prosecution  to  get  this  statement 

Murder—     before  the  court,  inasmuch  as  the  whole  of  the  evidence  for  the 

Evidence-'    Crown  was  circumstantial  in  its  character,  and  as  in  fact  Green 

^d^^^^d—    ^^^  *^^^  ^^®  inspector  that  he  was  going  that  night,  viz.,  the  24th 

Deposition,    ^f  February,  to  watch  the  prisoner,  and  as  the  deceased  was 

never  seen  alive  after  this  conversation,  excepting  by  a  person 

who  saw  him  a  short  time  after  dark  that  evening,  on  the  road 

in  what  might  be  the  direction  of  the  prisoner's  cottage ;  and  as 

the  body  of  Green   was  not  found  until  two  days  afterwards, 

when  it  was  discovered  in  the  canal  some  distance  off,  and  was 

covered  with  wounds. 

The  following  evidence  was  given  leading  up  to  the  statement 
in  question : 

Inspector  Joseph  Hulme,  of  Sandbach,  said  :  I  knew  the 
deceased  man,  James  Green,  he  had  been  in  our  police  force 
about  five  years*.  I  last  saw  him  alive  on  Monday,  the  24th  of 
February,  1873,  at  11.30  in  the  morning.  If  a  constable  was 
going  on  a  particular  duty  he  should  report  to  me,  if  convenient. 
He  might,  in  case  of  emergency,  act  without  so  doing.  Green 
did  make  a  report  to  me  on  that  occasion  of  his  intended  duty 
that  night.     That  report  was  verbal. 

By  Bowen,  Q.C. — The  meeting  was  quite  accidental,  and  we 
had  a  general  conversation.  Constables  do  report  at  times  to  me 
what  they  are  going  to  do  in  their  own  district: — ^not  always  in 
writing.  Green  was  one  of  those  constables  who  possessed  a 
little  more  confidence  and  bad  a  little  more  latitude  given  him 
than  others. 

By  Giffard,  Q.C. — Each  man  had  a  conference  point,  and  I 
met  Green  going  to  the  place  of  meeting  half-an-hour  before  the 
time. 

By  the  Judge. — Prisoner's  house  was  in  Green's  beat ;  Green's 
duty  was  day  and  night  duty  on  the  24th  of  February ;  from 
eleven  to  three  in  the  day,  and  from  nine  to  two  at  night. 

Oiffard,  Q.C. — I  propose  to  ask  the  question  what  the  report 
was. 

Bowen,  Q.C.  objected. 

The  Judge. — I  think  it  is  admissible. 

Bowen,  Q.C,  submitted  that  under  the  circumstances  the  report 
was  not  admissible,  on  the  ground,  amongst  others,  that  it  was 
mere  gossip. 

The  Judge  thought  that  the  statement  made  by  the  de- 
ceased man  was  quite  admissible,  but  went  to  the  other  court 
to  consult  with  Mr.  Justice  Mellor  on  the  point.  After 
an  absence  of  some  minutes  the  learned  judge  returned, 
and  said  that  his  learned  brother  had  no  doubt  at  all  of  its 
admissibility,  and  the  statement  was  therefore  received  in  evi- 
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deuce ;  and  was^  that  the  deceased  had  had  private  information        Bm, 

that  the  prisoner  was  at"  his  old  game  of  thieving  again^  and  that       j^m 

therefore  the  deceased  intended  to  watch  his  movements  that     bocklbt. 

night.     Witness  said  to  the  deceased^  ^'I  will  send  a  man  to 

assist  you  about  nine  o'clock ; ''  and  deceased  replied,  "  That 

will  be  too  late,  I  will  go  about  dusk,  myself.''  Murder-^ 

2nd  point. — Afterwards,  in  the  course  of  the  trial,  it  being    Evidence-^ 
important  to  prove  motive,  it  was  proposed  to  read  the  deposi-   ^^^^Uf 
tion  of  the  deceased,  taken  before  the  magistrates,  when  the    D^ositi<nu 
charge  of  larceny  against  the  prisoner  was  heard. 

Bowen,  Q.C.,  objected  to  such  evidence,  saying  it  was  immaterial 
to  the  issue. 

The  Judge,  however,  said :  T  don't  know  but  that  he  might 
have  been  a  witness  for  the  pmoner.  I  must  know  the  relations 
between  them. 

The  magistrates'  clerk  then  read  the  original  depositions  of 
Green,  and  which  were  to  the  effect  that  he  had  seen  the  prisoner 
commiti  the  theft  complained  of,  and  that  he  followed  lum,  and 
took  him  in  custody  with  the  stolen  articles  upon  him.  The 
prisoner  was  convicted  of  such  theft  and  suffered  punishment 
therefor  a  few  months  before  the  charge  of  murder  was  brought 
against  him. 

After  a  trial  which  lasted  two  days,  the  jury  found  a  verdict  of 

Not  guilty. 

Attorneys  for  the  prosecution,  Latham  and  Bygott,  Sandbach. 
Attorney  for  the  prisoner,  Thomas  Oooper,  Congleton. 
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NORTHBEN  CIRCUIT. 

LlTEBFOOL    SUMKEB  AsSIZES^  1876. 

(Before  Mr.  Justice  Lindlet.) 
Reg.  v.  Stewart,  (a) 

Depositions  taken  abroad  —  Absence  of  witnesses  —  Merchant 
Shipping  Act  (17  ^  18  Vict.  c.  104,  ss.  268,  270.) 

Witnesses  whose  evidence  had  been  duly  taken  at  New  York  by  the 
British  Consul  Oeneraly  und^r  the  17^18  Yict,  c.  104,  s,  207, 
were  seamen  of  a  British  sailing  vessel,  which  was  proved  by 
affidavits  to  be  still  at  sea,  and  none  of  the  witnesses  were  likely 
to  be  m  the  United  Kingdom  for  many  months. 

Held,  that  the  affidavits  suffi^ciently  proved  that  the  witnesses  were 
out  of  the  United  Kingdom,  their  depositions  were  read,  and  the 
prisoner  convicted  and  sentenced. 

I^HOMAS  STEWART,  a  man  of  colour,  though  a  British 
subject,  was  indicted,  at  the  Spring  Assizes,  before  Mr. 
Justice  Brett,  for  having  on  the  high  seas  on  board  a  British 
ship  called  The  Neptune  Oar,  on  the  24th  of  December,  1875, 
feloniously  wounded  one  Richard  Buckingham  with  intent  to 
murder  him. 

The  only  witness  then  preseat  was  a  Mersey  river  policeman 
who  had  received  the  prisoner  into  his  custody  from  the  captain 
of  an  American  steamer  at  Liverpool,  and  at  the  same  time  he 
received  a  bundle  of  written  depositions  taken  against  the  prisoner 
before  the  British  Consul-General  at  New  York.  When  charged 
by  the  river  policeman  with  assaulting  with  intent  to  murder, 
the  prisoner  answered,  '^  I  struck  him  but  I  did  not  intend  to 
murder.'' 

Tidswell,  for  the  prosecution,  referred  to  17  &  18  Vict.  c.  104, 
s.  270,  Reg.  v.  Conning  (11  Cox  0.  C.  135),  and  after  reading  an 
affidavit  to  the  effect  that  the  vessel  was  at  sea  and  the  witnesses 
out  of  the  United  Kingdom,  applied  that  the  depositions  might 
be  sent  before  the  grand  jury,  which  was  allowed,  and  a  true  bill 
was  afterwards  found. 

(a)  Reported  by  R.  T.  Tidswsll,  Esq.,  Barrister-at-Law. 
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OommmSj  for  the  prisoner^  afterwards  applied  for  the  prisoner's        ^■^• 
discharge.  Sibwaet. 

Bebtt,  J,,  adjourned  the  trial  to  the  next  assizes^  and  ordered       

the  prisoner  to  be  kept  in  cnstody.  ^^* 

LiKDLET^  J.^  at  the  next  assizes^  on  a  further  affidavit  of  like    Evidence-- 
effect  to  the  former,  ordered  the  trial  to  take  place.  Deposition 

Tidsvjell,  after  the  river  policeman's  evidence,  applied  that  an  ^^^^^ 
officer   of  the  court  should  read  the  depositions,  which  were    *^ 
lengthy,  and  which  purported  to  have  been  taken  in  due  course. 

Commins,  for  the  prisoner,  objected  to  their  being  read,  as  it 
did  not  appear  from  the  depositions,  or  in  any  way,  that  the 
consul  at  New  York  had  taken  any  steps  for  sending  the  wit- 
nesses in  accordance  with  his  power  under  sect.  268  of  the 
Merchant  Shipping  Act,  and  argued  that  it  ought  to  have  been 
shown  that  there  had  been  some  endeavour  to  send  them. 

LiNDLEY,  J.,  quoted  the  maxim  ''  Omnia  presumuntur  rite  esse 
acta  donee  contrarium  probetur/*  and  held  them  admissible,  as  they 
purported  to  have  been  taken  in  the  presence  of  the  accused, 
were  duly  signed  and  fully  complied  with  the  requirements  of  the 
Act.  They  were  then  read  by  an  officer  of  the  court.  From  them 
it  appeared  that  on  the  24th  of  December,  1875,  while  the 
Neptune  Car  was  at  sea  on  a  voyage  from  Rio  Janeiro  to  New 
York,  the  prisoner,  who  was  cook,  made  an  attack  on  the  mate 
upon  the  latter  attempting  to  send  a  retriever  dog  from  on  deck 
into  the  cabin,  whereupon  the  prisoner  went  to  the  pantry,  got 
a  knife,  ran  after  the  mate,  caught  him,  stabbed  at  him,  and  cut 
him  several  times,  threatening  to  murder  him. 

The  river  policeman^s  evidence  was  that  the  prisoner,  when 
charged  in  Liverpool  by  him,  said  '^  I  did  assault  him,  but  I  did 
not  intend  to  kill  him.'* 

The  prisoner  was  found  guilty  of  wounding  with  intent  to 
do  grievous  bodily  harm,  and  his  Lordship,  on  the  following 
morning,  after  observing  that  he  had  considered  the  various 
points  raised,  remarked  that  it  was  an  important  case,  as  there 
was  an  impression  abroad  that  offences  might  be  committed  on 
British  ships  with  impunity,  or  with  a  reasonable  hope  of  escape, 
if  the  witnesses  were  at  sea  and  could  not  be  present  at  the 
trial,  and  sentenced  him  to  a  term  of  seven  years  penal  servitude. 
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ftteUnU. 


COURT  FOR  CROWN  OASES  RESERVED. 

Tuesday,  June  13,  1876. 

(Before  Morris,  C.J,,  Pallbs,  C.B.,  O'Brien,  J.,  Dbasy,  B., 
FiTzossALD,  B.,  Keogh,  J.,  and  Lawson,  J.) 

Rbo.  v.  Murphy,  (a) 

False  pretences — Obtaining  goods  for  half  hank  notes. 

A,  was  indicted  for  obtaining  goods  from  several  persons  by  false 
pretences  to  whom  she  had  forwarded  half  bank  notes,  requesting 
goods  to  the  value  of  the  entire  notes  to  be  sent  to  her.  She  had 
not  the  corresponding  half  notes  in  her  custody. 

Held,  that  she  was  rightly  convicted  for  obtaining  goods  by  false 
pretences, 

/^  ASB  reserved  for  the  opinion  of  this  Court  by  Lawson,  J. 

The  prisoner,  Mary  Murphy,  was  convicted  of  obtaining  goods 
by  false  pretences  at  the  Commission  for  the  County  of  the  City 
of  Dublin. 

The  indictment  averred  that  the  traverser  at  Castle  Pollard,  in 
the  county  of  Westmeath,  did  heretofore,  to  wit,  on  the  27th  of 
November,  1875,  send  through  the  post  to  one  John  O'Connor,  re- 
siding in  the  county  of  the  city  of  Dublin,  a  written  order  and  re- 
quest note  for  the  delivery  to  her,  the  said  Mary  Murphy,  of  certain 
quantities  of  tea  and  sugars  of  the  goods  and  chattels  of  the  said 
John  O'Connor,  and  together  with  said  written  order  and  request 
note  the  said  Mary  Murphy  then  sent  certain,  to  wit,  two  halves 
of  bank  notes  by  way  of  payment  for  a  sum  of  21.  for  the  goods 
aforesaid.  And  the  jurors  aforesaid,  upon  their  oath,  do  further 
say  and  present  that  the  said  Mary  Murphy,  on  the  day  in  the 
year  aforesaid,  unlawfully  and  knowingly  did  falsely  pretend  to 
the  said  John  O'Connor  that  she  then  had  in  her  custody  and  pro- 
curement for  the  satisfaction  of  the  said  John  O'Connor  certain 
halves  of  bank  notes  being  the  proper  and  corrQsponding  halves 

(c)  Reported  by  Oecil  R.  Roohb,  Esq.,  Barrister-at-Law. 
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of  the  bank    notes    so   as   aforesaid   sent   by   tbe   said    Mary        Itaa. 
Murphy  to  John  O^Oonnor,  and  that  the  same  would  in  due  course     hiiJ|^ht. 

be  sent  by  Mary  Murphy  to  John  O'Connor,  by  which  said  false        

pretences  the  said  Mary  Murphy  then  unlawfully  did  obtain  from        1876. 
the  said  John  O'Connor  certain,  to  wit,  ten  pounds  weight  of  tea  ^auTpnuenoes 
and  fifty-six  pounds  weight  of  sugar  of  the  goods  and  chattels  of  ^Evidaue, 
the  said  John  O'Connor,  with  intent  to  defraud.     Whereas,  in 
truth  and  in  fact,  the  said  Mary  Murphy  had  not  then  in  her 
custody  or  procurement  for  the  satisfaction   of  the  said  John 
O'Connor  the  said  halves  of  bank  notes,  being  the  proper  and 
corresponding  halves  of  the  halves  of  bank  notes  so  as  aforesaid 
sent  by  Mary  Murphy  to  John  O'Connor,  as  she  did  then   so 
falsely  pretend  to  John  O'Connor,  and  Mary  Murphy  then  well 
knew  the  said  pretences  to  be  false,  against  the  form,  &c. 

In  two  other  counts  the  traverser  was  similarly  indicted  for 
sending  half  notes  to  Joshua  Bewley  and  Hugh  McNeight 
respectively.  In  each  count,  by  direction  of  the  court,  the  words 
*'or  procurement"  were  struck  out.  Evidence  was  given  by 
Joshua  Bewley,  Hugh  McNeight,  and  several  other  persons,  to 
the  efiect  that  the  prisoner  had  written  letters  to  the  witnesses, 
inclosing  half  notes,  and  requesting  that  goods  might  be 
forwarded  to  her.  The  goods  were  sent,  but  the  traverser  would 
not  send  the  second  half  notes.  Several  of  the  witnesses  held 
the  corresponding  halves  of  the  notes  sent  to  the  others.  The 
police  constables  who  arrested  the  prisoner  found  several  half 
notes  with  her.  At  the  conclusion  of  the  case  for  the  Crown 
counsel  for  the  prisoner  submitted  that  the  indictment  could  not 
be  maintained,  as  the  pretence  must  be  of  an  existing  fact,  and 
here  the  goods  had  been  obtained  upon  a  promise  to  send  the 
other  halves.  Counsel  for  the  Crown  said  there  was  evidence  to 
sustain  the  count  laid  that  she  had  the  corresponding  halves  in 
her  custody.  The  case  was  left  to  the  jury,  who  found  the 
traverser  guilty.  The  learned  judge  (Lawson,  J.)  then  stated  a 
case  for  the  court,  the  question  being  "  if  the  court  should  be  of 
opinion  that  the  evidence  sustained  that  count  of  the  indictment 
which  alleged  a  pretence  that  she  had  the  half  notes  in  her 
custody,  the  conviction  to  be  affirmed,  if  not,  the  conviction  to  be 
quashed." 

O'Moore,  for  the  traverser. — The  sending  of  the  half  bank 
notes  and  obtaining  the  goods  on  the  faith  that  the  corres- 
ponding half  notes  would  be  duly  sent,  is  not  an  obtaining  of 
goods  by  false  pretences.  It  was  at  most  merely  a  promise  to 
pay  for  goods  on  delivery  and  such  a  promise  is  not  a  false  pre- 
tence of  an  existing  fact :  (Reg.  v.  Ooodhall,  B.  &  B.  461). 

FiTZQERALD,  B. — The  first  question  is,  what  was  the  intention 
with  which  the  half  notes  were  sent? 

0^  Moore. — The  sending  was  merely  a  promise  to  pay. 

Pallks,  C.B. — How  could  the  traveraer  keep  that  promise  when 
she  had  parted  with  the  other  half  notes  ? 

O'Moore. — ^The  promise  was  not  to  pay  by  sending  the  second 
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B«a.        half  note^  but  to  pay  in  some  maDner^  and  the  half  note  was  sent 
MnunsY.     ™Qrely  as  a  security  for  the.  observance  of  the  promise. 

'         CFBaiBN,  J. — Bat  the  traverser  had  sent  the  corresponding 

1876.       notes  away^  and  the  jury  might  reasonably  infer  that  the  repre- 
FaUe  pretences  s^^^^^on  was  to  send  the  second  half  notes^  and  that  was  a  false 
-^Evidmice.    representation^  and  the  one  upon  which  the  goods  were  in  fact 
obtained. 

O'Moore. — ^The  test  to  apply  is,  was  the  sending  of  the  half 
note  merely  a  promise  to  pay  in  the  future  f  If  so^  it  is  not  a 
false  pretence^  it  was  merely  a  security.  It  is  not  a  false  pretence 
on  the  face  of  it^  like  a  flash  note.  It  is  quite  possible  that  the 
traverser  made  a  mistake  in  sending  the  half  notes.  The  evidence 
at  the  worst  is  consistent  with  the  innocence  of  the  traverser. 

KsoQH^  J. — That  might  be  but  for  evidence  which  appears 
from  the  cross-examination  of  Hugh  McNeight.  He  says  that 
the  traverser  told  him  she  had  sent  the  half  notes  corresponding 
to  those  he  got  to  some  one  else.  He  also  says  that  six  of  the 
half  notes  sent  to  him  corresponded  with  six  sent  to  O'Connor. 

Murphy,  Q.O.,  with  him  O'Brien,  Q.O.  for  the  Crown. — The 
question  in  this  case  was  one  for  the  jury.  They  were  to  say 
with  what  intention  the  half  notes  were  sent.  In  Reg,  v. 
Bryan  (7  Cox  C.  C.  312),  although  overruled  in  that  par- 
ticular, lays  down  the  law  with  great  clearness.  He  says, 
"  I  say  nothing  on  the  subject  of  exaggeration  except  that  it 
appears  to  me  it  would  be  a  question  for  the  jury,  in  each  case^ 
whether  the  matter  was  such  ordinary  praise  of  the  goods  (dolus 
bonus),  as  that  a  person  ought  not  to  be  taken  in  by  it,  or  whether 
it  was  a  representation  of  a  specific  fact  material  to  the  contract 
and  intended  to  defraud.'^  In  this  case  the  sending  of  the  half 
notes  was  an  intimation  that  the  person  from  whom  the  goods 
were  bought  was  not  to  rely  upon  a  mere  promise  to  pay.  It  was 
an  intimation  that  the  transaction  was  to  be  a  ready  money  one^ 
and  if  the  intimation  of  such  a  state  of  facts  was  made  with 
intent  to  defraud  and  induced  parties  to  part  with  their  goods^ 
that  is  a  false  pretence. 

MoBKis,  C.  J. — The  only  question  is,  did  the  sending  of  the 
half  notes  imply  the  traverser  had  the  corresponding  halves  f 

O'Bbibn,  J. — ^You  say,  Mr.  Murphy,  that  the  mere  act  of 
sending  the  half  notes  was  a  representation  that  the  traverser 
had  the  other  halves  7 

Murphy. — ^Tes,  upon  the  authority  of  Beg.  v.  Giles  (34  L.  J., 
M.  0.  50). 

(yMo&re  in  reply. — ^The  ciwe  of  Beg.  v.  Qiles  is  difierent  from 
this.  There  the  traverser  falsely  pretended  she  had  power  to  bring 
back  A.'s  husband  over  hedges  and  ditches,  which  she  had  not. 
Here  the  traverser  had  power  to  pay. 

MoBBis,  C.J.,  delivered  the  judgment  of  the  court. — ^We  are  all 
of  opinion  that  this  conviction  be  affirmed.  There  was  evidence 
to  go  to  the  jury  of  the  pretence  that  the  traverser  had  half  notes 
in  her  possession  corresponding  to  those  she  sent,    I  take  the 
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first  connt  as  it  is  tlie  simplest  in  its  facts.     It  states  tlie  grand        Rm« 
jurors  ''present  that  Mary  Murphy,  on  the  27th  of  November,     mukpht. 

1875,  sent  to  John  O'Connor  a  request  for  goods,  and  with  the        

request  two  half  notes   by  way  of  payment   for  a  sum  of  two        1876. 

pounds  for  the  goods  aforesaid,  and  the  jurors  further  present  f^iJZ^^nou 

that  the  said  Mary  Murphy  unlawfully  and  knowingly  did  falsely    ^Evidnee. 

pretend  to  the  said  John   O'Connor  that  she  then  had  in  her 

custody  for  the  satisfaction  of  the  said  John  O'Connor,  certain 

half  notes,  being  the  proper  and  corresponding  half  notes  of  the 

halves  so  sent  as  aforesaid,  and  the  same  would  be  sent  in  due 

course,  by  which  false  pretences  she  obtained  tlie  goods,  whereas 

the   said  Mary  Murphy   had  not  then  in  her  custody  for   the 

satisfaction  of  the  said  John   O'Connor  the  corresponding  half 

notes.''    Well,  the  jury  found  that  the  half  notes  were  sent  with 

the  intent  to  defraud  John  O'Connor  of  his  goods,  and  the  request 

for  the  goods  along  with  sending  the  two  half  notes  was  evidence 

firom  which  the  jury  might  infer  that  there  was  a  sort  of  silent 

statement  by  Mary  Murphy  that  she  had  the  corresponding  half 

notes  ready  for  the  satisfaction  of  O'Connor.     It  is  plain  that 

was  O'Connor's  view  of  the  matter,  and,  indeed,  it  would  most 

naturally  be  anybody's  view  under  the  circumstances.     But  it 

even  appeared  that  on  the  25th  of  November,  two  days  before 

the  traverser  sent  the  money  to  O'Connor,  she  had  forwarded  the 

corresponding  notes  to  George  Jack.      This  is  not  only  evidence 

against  the  prisoner  but  overwhelming  evidence,  and  all  in  one 

way.     The  conviction  therefore  is  confirmed. 

Oonviction  affirmed. 
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COURT  FOB  CROWN  CASES  RESERVED. 

Tuesday,  June  13,  1876. 

(Before  Morris,  C.J.,  Pallas,  C.B.,  Keogh,  J.,  O'Brien,  J., 
FiTZQEBALD,  B.,  Deast,  B.,  and  Lawson,  J.) 

Reg.  v.  NooNAN.(a) 

Beacvs — Seizure  by  special  bailiff — Custody  of  goods  seized — 

Assistants  of  bailiff. 

Where  goods  were  seized  under  a  warrant  of  the  High  Sheriff 
addressed  to  a  special  bailiff,  grounded  on  a  writ  of  fi,  fa.  from 
one  of  the  Superior  Courts,  which  warrant  conferred  no 
authority  on  the  special  bailiff  to  employ  assistants,  and  the 
goods  were  rescued  from  the  custody  of  the  assistants,  it  was 
held  that  an  indictment  was  not  sustainable  for  "by  violence 
and  threats  of  violence,  compelling ''  the  special  bailiff  to 
abandon  the  seizure  of  the  goods  {Montis,  O.J.,  Keogh,  /.,  and 
Lawson,  /.,  dissentientibus) , 

WILLIAM!  NOONAN  was  convicted  at  the  Limerick  Quarter 
Sessions  on  the  6th  of  January,  1876,  on  an  indictment 
charging  him  with  having  on  the  9fch  of  Daoember,  1876  "by 
violence  and  threats  of  violence,  compelled  one  Patrick  Kelly  to 
abandon  the  seizure  of  two  iron  ploughs,  which  he  the  said 
Patrick  Kelly  had  then  seized  uu  ler  and  by  virtue  of  a  warrant 
of  John  B.  Massey,  high  sheriff  of  the  county  of  Limerick, 
directed  to  him  the  said  Patrick  Kelly,  and  grounded  on  a  writ 
of  fi.  fa.  of  the  Court  of  Exchequer."  It  appeared  in  evidence 
that  by  the  warrant  Patrick  Kelly  was  appointed  special  bailiff, 
at  the  request  of  the  plaintiff,  in  a  certain  cause  of  James  Fitz^ 
gerald  v.  John  Noonan,  to  execute  a  writ  of  fi.  fa.  in  the  said 
cause  against  the  goods  of  the  said  John  Noonan.  The  warrant 
was  directed  to  Patrick  alone,  and  contained  no  authority  to  him 
to  employ  assistants.     It  appeared  also  that  at  3.30  p.m.  on  the 

(a)  Reported  by  GioiL  R.  Roohb,  Esq.,  Barrister-at-Law. 
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9th  of  December,  1875,  Patrick  Kelly,  accompanied  by  three 
men,  named  (VNeil,  Morony,  and  Grady,  seized,  by  virtue  of  the 
warrant,  the  goods  mentioned  in  the  indictment,  at  the  residence 
of  John  Noonan.     Kelly  produced  and  read  the  warrant  to  John 
Noonan,  and  having  seized  the  goods,  left  them  in  charge  of  the 
three  men  named,  and  then  went  away,  taking  the  warrant  with 
him.     The  traverser,  who  was  a  son  of  John  Noonan,  came  to 
his  father^s  house    about  an   hour  afber  the   seizure,   and  en- 
deavoured to  retake  the  goods.     He  did  not  then  succeed,  and 
left  the  house,  but  returning  about  one  o^clock  at  night,  rescued 
the  goods,  driving  away  the  three  men  left  in  charged  by  Kelly. 
Kelly  had  not  returned  from   the  time  of  the  seizure  until  after 
the  re-taking.     No  evidence  was  offered  for  the  prisoner,  but  at 
the  close  of  the  evidence  for  the  Crown,  the  chairman  was  called 
on  to  direct  an  acquittal  on  the  ground  that  the  warrant  was 
directed  to  Patrick  Kelly  alone,  and  did  not  authorise  him  to 
delegate  his   authority,   that    consequently    the  three    men   in 
possession  of  the  goods  were  trespassers,  and  had  no  legal  right 
to  be  on  the  premises,  and  that  the  averment  in  the  indictment 
that  Patrick  Kelly  had  been  compelled  to  abandon  the  seizure 
had  not  been   sustained  by  the  evidence,  which  showed  that 
Kelly  was  not  present  at  all  at  the  time  the  alleged  offence  was 
committed,  and  that  the  possession  of  the  goods  of  the  men  left 
in  charge  could  not  under  the  circumstances  be  said  to  be  the 
possession  of  the  bailiff. 

Falkiner,  Q.O.  (with  him  B.  L.  Dames),  for  the  Crown. — The 
only  question  to  be  considered  is  whether  the  indictment  can 
be  sustained  at  Common  Law.  The  act  of  the  traverser  was  sub- 
versive of  the  course  of  public  justice.  Kelly  was  acting  legally,  and 
it  is  merely  necessary  to  prove  that  he  was  in  possession  of  the 
goods  seized,  and  that  he  was  compelled  to  give  up  that  possession. 
Although  Kelly  put  other  persons  in  charge  of  the  goods  he 
had  seized,  and  who  were  not  named  in  the  warrant,  that  was 
not  a  delegation  of  his  authority,  it  was  merely  the  delegation  of 
an  act.  The  possession  of  the  men  from  whom  the  goods  werd 
taken  was  the  possession  of  the  bailiff,  and  the  possession  of  the 
bailiff  was  the  possession  of  the  high  sheriff.  The  re-taking  of 
the  goods  seized  was  a  re-taking  from  the  high  sheriff  and  as 
such  was  indictable  at  common  law.  Therefore,  the  only 
question  is,  was  there  evidence  to  support  it  ?  Kelly  had  been 
in  possession  of  the  goods  under  the  fi.  fa.,  his  leaving  them  even 
unguarded  would  not  amount  to  an  abandonment :  {Bannister  v. 
Hyde  2  Ell.  &  Ell.  627.)  They  still  remained  constructively  in 
his  possession.  Kelly  would  have  been  justified  in  re-entering 
by  force:  {EagUton  v.  Outteridge,  11  M.  &  W.  465.)  It  is  not 
necessary  for  a  landlord  distraining  goods  to  leave  any  one  in 
possession  of  them  :  {8wan  v.  Earl  of  Falmouth,  8  B.  &  C.  456.) 
But  in  fact  Kelly  retained  possession  of  the  goods  by  the  three 
men  he  left  in  charge.  It  was  not  necessary  these  men  should 
be  named  in  the  warrant  to  enable  him  to  do  so.     These  men 
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were  bailiffs  de  facto,  if  not  de  jure,  and  their  possession  was 
good :  {Pcurker  v.  Kitt,  1  Lord  Bayinond^s  R.,  658.)  The  point 
raised  below  was  that  these  three  were  trespassers^  because  they 
were  not  named  in  the  warrant.  The  violent  re-taking  from 
these  men  was  a  violent  retaking  from  the  bailiff^  and  the 
evidence  supports  the  indictment. 

No  counsel  appeared  for  the  prisoner, 

Lawson,  J. — I  am  of  opinion  that  the  conviction  should  be 
sustained^  on  the  ground  that  the  facts  proved  in  evidence  dis- 
close an  offence  at  common  law. 

Deast^  B. — ^I  have  arrived  at  a  contrary  conclusion,  for  Kelly 
was  not  present  when  the  transaction  took  place  for  which  the 
prisoner  was  convicted.  I  never  heard  of  a  man  being  assaulted 
vicariously,  or  being  threatened  to  be  assaulted  vicariously. 

FiTZGEBALD,  B.,  concurred  with  Deasy,  B. 

O'Beibn,  J. — ^I  am  of  opinion  that  the  conviction  should  be 
quashed,  and  I  do  not  think  there  was  any  evidence  to  show  that 
Kelly  was  compelled  to  abandon  possession. 

Keogh,  J. — ^t  hold  that  the  conviction  should  be  sustained. 
Although  the  indictment  was  loosely  framed,  I  am  of  opinion 
that  there  was  a  rescue,  and  that  at  the  time  the  goods  were  in 
the  possession  of  Patrick  Kelly  by  his  servants. 

Palles,  C.B. — I  am  of  opinion  the  conviction  should  be 
quashed.  I  offer  no  opinion  whether  the  indictment  was  good 
or  not,  but  I  do  not  consider  it  was  proved. 

MoKBJs,  C.  J.— The  majority  of  the  court  are  of  opinion  that,  in 
any  aspect  of  the  case,  the  conviction  should  be  quashed.  But 
I  may  add  my  opinion  to  that  of  the  minority  that  this  indict- 
ment should  be  sustained.  There  is  no  doubt  there  was  a  legal 
seizure  by  the  sheriff's  special  bailiff,  that  the  goods  were  in 
legal  possession  at  the  time  of  the  seizure,  though  he  called  in 
assistance,  without  which  he  could  not  retain  the  possession  of 
the  goods. 

Oonvictian  quashed. 
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HIGH  COURT  OP  JUSTICE. 

Queen's  Bench  Division. 

February  25,  1876. 

(Before  the  Lobd  Chief  Justice  (Cocesubn),  and  Mbllob  and 

Field,  JJ.) 

Reg.  v.  "The  World.'' 

Libel  —  Criminal    information — Practice — Compromise — Apology. 

The  court  will  not  sanction  applications  for  Criminal  Information 
in  cases  of  alleged  libel  if  resorted  to  far  the  purpose  of  extorting 
an  apology. 

All  excuses  for  the  publication  of  a  libel,  as  OtCcidental  error,  inadver^ 
fence,  and  such  like,  should  be  promptly  made. 

It  is  not  enough  to  say  we  were  "  misled,*'  nor  is  '*  personal  malice 
material.  To  repeat  a  malignant  scandal  floating  about  society, 
although  with  no  intent  to  injure  any  "person  in  particular,  is 
sufficient  to  support  a  criminal  information. 

A  libel  of  a  serious  character  being  brought  before  the  Court,  it  will 
not  sanction  a  compromise  between  the  parties,  but  the  prosecution 
on-ce  instituted  must  talce  its  course ;  the  object  of  such  a  proceed^ 
ing  being  not  the  vindication  of  character,  but  the  repression  of 
scandalous  libels.     {Pei-  Cockburn,  C.J.) 

In  future,  the  Court  will  lay  down  a  stringent  rule  that  in  such 
cases  the  counsel  who  applies  for  a  criminal  information  shall 
give  an  undertaking  on  the  part  of  the  prosecutor  to  proceed 
with  the  prosecution  in  order  to  ensure  its  being  carried  to  its 
legitimate  conclusion. 

A  RULE  NISI  had  been  obtained  on  the  part  of  the  Right 
Hon.  Edward  Horsman,  M.P.,  for  a  criminal  information 
against  the  publisher  of  The  World  newspaper  for  an  alleged  libel. 

Sir  H.  James,  Q.C.,  Hawkins,  Q.C.,  and  Green  for  the  prose- 
cutor. 

Partly,  Serjt.  and  Lewis  for  the  defendant. 

The  language  of  the  libel  is  not  material  to  the  present  report. 
It  was  admitted  to  be  a  libel.  The  prosecutor,  Mr.  Horsraan, 
had  filed  an  affidavit  expressly  denying  the  imputations  made 
upon  him. 

Parry,  Serjt.,  for  the  defendant,  said  that,  having  read  the 
affidavit  of  Mr.  Horsman,  he  had  no  hesitation  in  saying  that  his 
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Reg.        client  very  much  regretted  having  inserted  the  article  complained 

*•  The       ^^^  ^^^  ^®  desired  on  bis  part,  and  on  the  part  of  the  proprietors, 

World.*'      most  distinctly  to  withdraw  all  imputations  against  Mr.  Horsman. 

Upon  reading  his  affidavit  they  felt  that  there  was  no  foundation 

for  the  article  inserted  and  that  they  had  been  misled  in  inserting 

Liheir—      it»      They  very  much  regretted  its  insertion  and  they  begged 

Criminal     sincerely  to  apologise  to  Mr.  Horsman  for  its  insertion. 

^^'^P^actice"      ^^°  LoED  Ohiep  JUSTICE. — It  imputos  to  him  conduct  of  the 

basest  and    most   dishonourable   character   and    this   is   not   a 

proceeding  to  be  resorted  to  for  the  purpose  of  extorting  an 

apology.     If  a  person  comes  to  this  court  with  a  well-founded 

cause  of  complaint,  which  entitles  him  to   ask   for  a  criminal 

information  for  a  libel  of  a  most  serious  nature,  very  seriously 

affecting  his  character,  this  Court  should  not  be  asked  to  sanction 

a  proposal  for  withdrawal  from  the  prosecution  on  withdrawal  of 

the  charge,  but  the  prosecution  should  take  its  course  and  the 

party  must  take  the  consequences.      I  do  not  think  that  we 

should  be  justified  in  allowing  that  course  to  be  taken  in.  the 

case  of  a  libel  assailing  character  as  this  does. 

Pairy,  Serjt.,  knew  that  such  was  the  view  of  the  Court,  and 
he  had  so  informed  his  client,  who  had  placed  himself  entirely  in 
his  hands.  The  terms  of  the  libel,  however,  were  not  such  as 
that  personal  malice  could  be  inferred. 

The  Lord  Chief  Justice. — It  does  not  matter  to  the  individual 
assailed  whether  there  was  "personal  malice''  or  not.  If  you 
tear  a  man's  character  to  pieces  it  is  nothing  to  say  that  you  did 
it  "  by  mistake." 

Pan^y,  Serjt. — But  if  a  journalist,  by  accident  or  mere  mistake, 
makes  a  charge  which  he  finds  to  be  erroneous — 

The  Lord  Chief  Justice. — If  he  can  show  that  it  was  inserted 
by  mere  accident,  or  that  some  one  who  supplied  the  scandalous 
matter  wrote  it  under  some  mistake,  it  might  be  different,  but 
here  it  is  not  so. 

Parry,  Serjt. — No  doubt  the  proprietor  of  a  paper  is  legally 
liable  for  libels  inserted  in  it. 

The  Lord  Chief  Justice. — And  morally  so. 

Parry,  Serjt. — Legally  and  morally  liable  for  the  insertion  of 
libellous  paragraphs;  but  if  they  have  acted  under  an  honest 
error,  and  they  at  once,  upon  complaint,  come  forward  and  offer 
an  apology  to  the  party  complaining — 

The  Lord  Chief  Justice. — But  they  do  not  do  so  until  after  a 
rule  for  a  criminal  information  has  been  granted  and  is  hanging 
over  their  heads.  It  is  not  as  though  it  had  been  offered  at  once. 

Parry,  Serjt. — Until  the  rule  for  a  criminal  information  was 
granted  the  facts  were  unknown  to  the  defendants,  and  it  was  not 
until  they  had  read  Mr.  Horsraan's  affidavit  that  they  were  aware 
what  was  complained  of. 

The  Lord  Chief  Justice. — If  you  could  show  that  you  had 
been  misled  by  information  on  which  you  had  well-founded 
reasons    for    relying    and    that    you   attacked    the    applicant's 
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character  under  an  honest  impression  of  the  truth  of  the  charge,        r^q 
and  with  an  honest  intention  to  promote  the  public  interest,  it  v. 

would  be  otherwise.     But  you  published  this  accusation,  which  is        ''  '^™'„ 

sufficient  to  destroy  his  character  and  to  make  people  shun  him        

as  guilty  of  the  basest  conduct  and  it  is  not  enough  then  for  1876. 
you  to  say  that  you  are  sorry  for  it  and  that  there  waa  no  founda-  t/lT 
tionforit.  CHmiml 

Parry,  Serjt. — What  you  say,  my  Lord,  will  have  no  doubt  Infwmation- 
the  most  beneficial  influence  on  the  public  mind  and  especially     -^ac^ice. 
on  those  who  are  responsible  for  the  conduct  of  public  journals. 
But  I  hope  the  Court  will  be  content  with  the  expression  of  these 
views  and  will  allow  the  parties  to  take  the  course  which  they 
now,  with  your  permission,  propose  to  take. 

The  LoBD  Chief  Justice. — -It  is  the  old  story — ^public  writers 
scatter  scandal  abroad  and  make  the  most  serious  imputations 
upon  character ;  and  it  is  not  enough  then  for  them  to  say  that  they 
were  ''  misled "  and  that  there  is  no  foundation  for  the  imputa- 
tions made,  when  it  turns  out  that  they  were  made  without  the 
least  foundation  and  upon  mere  imagination. 

Mellob,  J. — There  is  always  a  natural  reluctance  to  come 
forward  in  such  cases,  and  there  were  many  cases,  therefore,  in 
which  libellers  escaped  punishment.  He  quite  concurred  with 
the  views  of  the  Lord  Chief  Justice. 

Parry,  Serjt. — In  this  case  Mr.  Horsman  was  prepared  to 
take  a  generous  course,  as  became  a  man  in  his  high  station,  and 
his  character  would  not  suffer  by  taking  that  course,  which  he 
hoped,  therefore,  he  would  be  allowed  to  take. 

Hawkins,  Q.C.,  for  Mr.  Horsman. — He  had  put  himself  into 
the  hands  of  his  counsel  and  they  had  given  the  matter  the 
most  anxious  consideration.  Mr.  Horsman  had  made  the  appli- 
cation with  great  pain,  but  under  a  sense  of  duty,  in  order  to 
vindicate  his  character  against  a  most  serious  attack  upon  it. 
There  was  no  reason  to  suspect  the  sincerity  of  the  apology 
which  had  been  made,  nor  to  suspect  that  the  defendant  had 
been  actuated  by  any  personal  malice. 

The  Lord  Chief  Justice. — It  is  not  material  that  there  should 
be  personal  malice.  But  a  man  who  chooses  to  pick  up  every 
malignant  bit  of  scandal  which  floats  upon  the  surface  of  the 
scandal-loving  part  of  society  is  responsible  for  it.  It  may  be 
done  without  any  desire  to  injure  any  one  in  particular^ — that  is, 
with  no  desire  to  injure  one  more  than  another;  but  if  he 
chooses  to  minister  to  the  morbid  taste  of  a  certain  portion  of 
the  public  for  scandal  and  slander,  it  is  not  enough  to  say  that 
he  hates  no  one  in  particular  and  has  no  desire  to  injure  one 
person  more  than  another.  His  purpose  is  to  pick  up  anything 
by  which  to  assail  personal  character,  merely  because  it  is  the 
taste  of  a  certain  portion  of  society,  and  it  is  nothing  to  say  that 
he  has  no  particular  malice  against  any  individual. 

Hawkins,  Q.C.,  felt  the  force  of  these  observations,  but  the 
reasons  which  operated  upon  Mr.  Horsman's  mind  in  assenting 

X  2 
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Rio.        to  the  course  which  his  counsel — in  whose  hands  he  had  placed 

^^  E;  himself — suggested,  were  these,  that  he  had  no  animtis  against 

World.**      those  who  had  assailed   him,  and  that  his  only  object  was  to 

vindicate  his  character  ;  and  that,  having  done  so,  he  was  satisfied, 

^^^^-        because  satisfied  that  his  character  could  no  longer  be  assailed. 
Libel—  The  Lord   Chief  Justice. — I  can  quite  understand  that  he. 

Criminal  having  vindicated  his  character,  is  not  animated  by  any  vindictive 
In/wTnation—  feeling ;  but  we  stand  in  a  different  position.  With  us  it  is  not 
a  question  of  the  vindication  of  character,  it  is  one  of  public 
justice.  Here  a  libel  of  a  most  serious  character  is  brought 
before  us  and  the  question  is  whether  we  shall  sanction  the 
compromise  between  the  parties,  or  whether  the  prosecution, 
having  been  once  instituted,  ought  not  to  take  its  course,  its 
object  being,  not  the  vindication  of  character  but  the  repression 
of  scandalous  libels.  It  has  been  too  much  the  practice  for  the 
applicant  to  come  and  say  he  is  satisfied,  having  obtained  an 
apology;  but  the  question  is  whether,  there  being  a  serious 
offence  against  the  law,  the  proceeding  ought  to  be  allowed  to 
stop  and  whether  we  ought  to  listen  to  any  proposals  to  com- 
promise so  serious  a  case. 

HawJdm,  Q.C.,  ventured  to  take  exception  to  the  use  of  the 
word  *' compromise." 

The  Lord  Chief  Justice. — But  it  is  a  ''  compromise,"  and  I 
repeat  the  term,  as  instead  of  carrying  on  the  prosecution  against 
the  party  who  has  been  guilty  of  such  an  offence,  so  that  he  may 
suffer  the  punishment  due  to  his  offence,  you  are  satisfied  with 
something  which  is  a  salve  to  your  client^s  character,  but  does 
not  get  rid  of  the  offence  against  the  public.  It  is  a  '^  compro- 
mise "  which  we  cannot,  it  may  bo,  prevent,  but  which  we  cannot 
sanction ;  for  I  feel  that  in  cases  of  serious  libels  like  the  present, 
merely  to  use  the  process  of  this  court  in  order  to  obtain  au 
apology  is  what  the  court  cannot  consent  to.  Where  a  party 
can  show  that  he  has  been  misled  into  the  publication  of  the  libel 
— ^thatit  has  been  asserted  without  his  concurrence  or  knowledge 
— or  where  he  offers  any  other  reasonable  explanation  or  excuse, 
it  may  be  just  that  this  should  take  place.  But  in  serious  cases 
like  this  we  must  in  future,  in  order  to  prevent  such  compromises, 
lay  down  a  stringent  rule  that  the  counsel  who  applies  for  a 
criminal  information  must  undertake  that  it  shall  be  tried  and 
carried  out  to  its  ultimate  conclusion.  Otherwise,  it  is  obvious, 
it  is  allowing  the  process  of  the  court  to  be  used  solely  for  private 

?urposes,  and  the  process  of  the  court  ought  not  so  to  be  used. 
t  ought  not  to  be  used  for  any  purpose  which  falls  short  of  what 
is  due  to  public  justice  and  the  vindication  of  the  law. 

Hawkins,  Q.C. — Mr.  Horsman  felt  it  due  to  his  character  to 
make  the  application  to  the  court  as  speedily  as  possible,  in  order 
that  he  might  deny  upon  oath  the  imputations  made  against  him  ; 
and  so  far  as  his  charftctcr  was  concerned,  his  object  was  obtained 
by  a  retractation. 
The  Lord  Chief  Justice. — Just  as  in  the  case  of  stolen  goods. 
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the  object  of  the  prosecutor  is  attained  by  the  restoration  of  the        Rfx). 
goods ;  but  the  court  does  not  sanction  that.  ,  i* 

*-'__'  1  IIK 

Mellob^  J.,  said  no  doubt  the  applicant's  personal  object  was      world." 
attained.  But  what  the  Court  were  thinking  of  was  quite  diflTerent         — ;j- 
from  that,  and  regarded  the  public  interests,  and  for  the  future        ]^J^ 
it  would  be  necessary  to  make  some  stringent  regulation  in  order      Libel- 
to  insure  the  attainment  of  the  other  object,  which  regarded  the      Criminai 
interest  of  the  public.     It  was  not  a  proceeding  to  be  resorted  to  ^"'^^acilce 
for  the  purpose  of  extorting  an  apology  or  retractation,  without 
any  matter  of  excuse   or  explanation   to  justify  the  court  in 
stopping  the  proceeding. 

Sir  H,  James, — Mr.  Horsman  had  placed  himself  entirely  in  the 
hands  of  his  counsel  and  the  responsibility  for  the  course  ttiken 
rested  with  them.  In  commencing  the  proceeding,  Mr.  Hors- 
man was  actuated  by  the  sincere  desire  to  vindicate  his  character 
and  had  no  idea  of  halting  or  hesitating  in  the  course  necessary 
for  that  object.  But  that  object  having  been  attained,  his  counsel, 
who  naturally  had  regard  to  his  interests,  did  not  think  it 
incumbent  upon  them  to  advise  him  to  persist  in  the  proceeding, 
and  they  hoped,  therefore,  that  the  Court  would  allow  that  course  to 
be  taken  which  they  had  advised  and  would  not  think  that  he  was 
bound  to  carry  on  the  prosecution  when  its  object  was  attained. 

The  Lord  Chief  Justice. — We  cannot  compel  the  prosecutor 
to  go  on,  and  therefore,  in  that  sense,  we  must  allow  the  com- 
promise to  take  place.  But  I  hope  it  will  be  understood  that  we 
take  no  part  in  it ;  and  if  this  court  is  resorted  to  in  cases  of 
flagitious  libel  merely  for  the  purpose  of  vindicating  the  character 
of  the  individual,  it  will  be  incumbent  upon  us,  in  order  that  our 
process  may  not  be  used  simply  for  private  purposes,  to  require, 
before  we  allow  the  proceedings  to  be  instituted,  an  undertaking 
by  counsel  on  the  part  of  the  prosecutor  to  proceed  with  the 
prosecution,  in  order  to  insure  its  being  carried  to  its  legitimate 
conclusion.  We  repeat  that  we  are  no  parties  to  the  present 
proceeding,  though  it  is  not  in  our  power  to  prevent  it ;  and, 
therefore,  all  we  say  is  that  the  rule  for  a  criminal  information  is 
discharged. 

Rule  discharged. 
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COURT  OF  QUEEN'S  BENCH. 
Saturday,  Dec.  16,  and  Tuesday,  Dec,  19,  1876. 

(Before  O'Brien,  Fitzqebald,  and  Babkt,  J  J.) 
Reg.  (at  the  prosecution  of  Bridge)  v.  Casey,  (a) 

Criminal  information  for  lihel^' Attach  on  pHvate  character — 
Misconduct  of  prosecutor* — Inciting  to  commission  of  crime — 
Reflections  on  character  of  defendant. 

Where  on  an  application  to  discharge  a  conditional  order  for  a 
crimijial  information  for  libel,  it  appeared  from  the  affidavits 
that  the  prosecutor  was  land  agent  over  a  large  estate,  and  had 
raised  rents  and  harshly  treated  the  tenantry  on  the  estate,  and 
his  conduct  was  criticised  by  the  defendant  in  the  alleged  libels, 
which  were  published  in  a  neivspaper,  and  the  prosecutor  im- 
puted  bad  motives  and  made  accusations  against  the  defendant 
in  his  affidavit,  it  was  held  that,  although  the  Court  would 
refuse  to  grant  the  information  had  the  libels  merely  been  an 
imputation  on  the  private  character  of  the  prosecutor,  yet  that  as 
the  alleged  libels  justified  a  previous  attempt  to  assassinate  the 
prosecutor,  and  pointed  at  his  being  ev&ntually  assassinated,  the 
Court  would  refuse  to  discharge  the  conditional  order. 

MOTION  by  the  defendant  John  Sarsfield  Casey  to  discharge 
on  cause  shown  a  conditional  order  for  leave  to  file  a 
criminal  information  against  him,  for  two  alleged  libels  published 
by  him  against  the  prosecutor,  Mr.  Patton  Bridge,  in  the  Corh 
Examiner,  of  the  13th  of  April,  and  in  the  Freeman's  Journal,  of 
the  27th  of  April,  1876.  These  letters  were  of  great  length,  and 
were  a  criticism  of  the  conduct  of  the  prosecutor  as  land  agent 
of  Mr.  Buckley,  in  managing  his  estate  near  Michelstown,  in  the 
county  of  Cork.  These  letters  were  published  shortly  after  an 
attempt  had  been  made  on  the  life  of  Mr.  Bridge,  in  which  the 
driver  of  his  car  had  been  shot,  and  while  a  person  named  Crowe, 

(a)  Reported  by  Ckoil  R.  Roohb,  Esq.,  Barrister-at-Law. 


CRIMINAL  LAW   CASES.  311 

who  was  afterwards  convicted  of,  and  executed  for  this  murder        Reo. 
was  in  gaol  awaiting  his  trial.      The   letters,  which  were  of  a       casey 

similar  nature,  were  in  the  form  of  letters  to  the  editors  of  the        ' 

newspapers  mentioned,   the  following  are  the  most  important        1876. 
passages :  ubeU- 

"  As  many  readers  of  the  Freeman  are  ignorant  of  the  nature  of  Criminal 
the  demands  made  by  Mr.  Bridge  on  the  tenants,  and  as  this  Information, 
matter  is  just  now  attracting  the  attention  of  all  English  speaking 
people,  I  trust  I  may  be  excused,  if  in  the  interests  of  justice  I 
ask  space  for  a  communication."  The  writer  then  proceeds  to 
describe  the  nature  of  the  property,  which  was  a  mountainous 
district  reclaimed  in  great  part  by  the  exertions  of  the  tenants. 
"  Yet  this  is  the  town  land  which  Mr.  Bridge  considers  let  so 
unmeasurably  below  its  value  that  the  increase  he  demands  is  only 
from  50  to  500  per  cent."  The  writer  then  mentions  the  fact  of 
Mr.  Massy,  an  agent  of  the  estate  under  a  former  landlord  leaving 
the  estate,  and  the  high  character  he  gave  on  leaving  to  tho 
tenantry.  "  This  is  the  disinterested  testimony  of  a  gentleman, 
at  a  time  when  the  Irish  people  were  plunged  in  the  direst  misery 
and  distress,  caused  by  the  famine.  Three  years  after,  Mr. 
Bridge,  accompanied  by  a  Mr.  Walker,  '  walked^  the  lands,  tho 
result  being  that  the  rents  were  raised  from  50  to  upwards  of 
500  per  cent.  The  rents  of  some  poor  creatures  for  a  miserable 
cabin  in  a  mountain  ravine,  which  was  but  one  shilling,  was  raised 
to  25^.,  and  in  some  instances  to  30s.  per  annum,  and  I  doubt  if 
these  poor  people  ever  possessed  together  half-a-crown.  When 
tenants  expected  a  decrease,  the  rents  were  trebled,  many  tenants, 
terrified  at  the  idea  of  eviction,  agreed  to  pay  the  increased 
rent ;  but  shrewd  men  consider  that  they  cannot  pay  that  and 
live." — '^  Similar  cases  of  hardship  might  be  given.  In  all  about 
fifty-three  notices  to  quit  have  been  served.  That  Mr.  Bridge  is 
determined  to  eject  these  families  may  be  gathered  from  the  fact 
that  one  of  his  first  acts  on  being  restored  to  health,  was  to  order 
his  bailiffs  to  demand  possession  of  such  as  had  not  arranged 
with  him.  Holy  Week  was  the  time  selected  for  such  a  demand. 
Even  to  all  who  submit  leases  will  not  be  given,  as  Mr.  Buckley 
reserves  to  himself  the  right  of  converting  at  any  moment  his 
whole  property  into  one  vast  preserve.  He  will  stand  another 
shot,  or  evict  the  fifty- three  tenants."  It  appeared  that  the  rents 
had  been  greatly  raised  as  alleged.  In  his  affidavit  the  prose- 
cutor attacked  the  defendant,  whom  he  accused  of  having  been 
convicted  of  Fenianism,  and  imputed  to  him  as  a  motive  for  these 
publications  that  he  wished  to  increase  the  custom  at  his  father^s 
public-house  by  obtaining  popularity  by  his  attack  on  Mr.  Bridge. 

Butt,  Q.O.  (with  him  W.  O'Brien,  Q.C.,  and  John  Roche),  for 
the  defendant,  moved  to  discharge  the  conditional  order. 

Armstrong,  Serjt.  (with  him  Heron,  Q.O.,  and  Pete^'  O'Brien)  ^ 
for  the  prosecutor,  contra, 

Barry,  J. — This  case  is  one  of  very  considerable  peculiarity, 
and  in  its  circumstances  and  tho  combination  of  elements  which 
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Rkg.        it   presents  for  our  consideration  diflTers  i5pom  any  case  of  the 
Oabet        kind  within  my  experience.     It  is  superfluous  to  observe  that  the 

*       proceeding  by  criminal  information  is  a  summary  extraordinary 

1876.  remedy,  the  essential  characteristic  of  which  is  that  it  puts  the 
£^i^  criminal  law  in  motion  against  a  person  accused  of  a  mis- 
Criminal  demeanour  without  the  intervention  of  a  grand  jury>  and  the 
Information,  power  of  granting  and  enforcing  which  has  been,  from  the  earUest 
times,  vested,  and  vested  exclusively,  in  the  Court  of  Queen's 
Bench.  The  Attorney-General  can  file  the  information  by  virtue 
of  his  office  and  on  his  own  responsibility,  and  up  to  the  passing 
of  the  EngUsh  statute  4  &  5  "Will.  &  M.  c.  18,  informations  were 
filed  by  the  clerk  of  the  Crown  without  the  express  order  of  the 
court  given  in  open  court.  The  ground  upon  which  and  the 
cases  in  which  leave  to  file  the  information  is  to  be  given 
are  left  wholly  in  the  discretion  of  the  court.  '^The  Legisla- 
ture,''  said  Lord  Kenyon,  ^^eft  it  to  our  discretion,  trusting 
that  we  should  not  so  far  transgress  our  duty  as  to  go  beyond 
the  rules  of  sound  discretion.'^  The  class  of  alleged  offences 
in  respect  of  which  leave  to  file  the  information  will  be  given, 
is  described  in  the  books  as  gross  and  serious  misdemeanours, 
in  which  category  1  shall  venture  to  place  cases  where 
the  prompt  and  authoritative  interference  of  this  court  is 
required  for  the  repression  or  prevention  of  disorder  or  crime, 
the  maintenance  of  law  and  order,  or  the  protection  of  property 
or  life.  When  it  is  said  that  the  granting  of  leave  to  file  the 
information  is  entirely  in  the  discretion  of  the  court,  the 
proposition  is  to  be  taken  with  this  qualification,  that  the  court 
has  adopted  certain  rules  by  which  i^  general  the  exercise  of 
its  discretion  will  be  regulated,  as,  for  example,  '^  The  prosecutor 
must  appear  entirely  blameless  in  the  transaction.''  "The 
prosecutor  must  not  in  his  affidavit  unnecessarily  reflect  upon 
defendant."  But  as  to  the  application  of  these  rules  to  the 
present  case,  I  shall  say  more  hereafter.  The  alleged  libels  are 
two  letters  published  by  the  defendant,  and  the  libellous  imputa- 
tion is  that  Mr.  Bridge  had  acted  harshly  and  oppressively 
towards  certain  tenants  on  the  estate  of  a  Mr.  Buckley,  over 
which  the  prosecutor  is  the  land  ageni?*  On  the  part  of  the 
defendant  it  was  contended  that  these  letters  are  only  fair 
comments  upon  the  acts  of  the  prosecutor  in  regard  of  the 
tenants  in  question.  The  late  lamented  Chief  Justice  Whiteside 
expressed  a  very  strong  opinion  that  the  management  of  the 
estate  of  a  private  individual  was  not  such  a  matter  of  public 
concern  as  to  justify  the  discussion  of  it  in  the  public  press,  so  as 
to  bring  such  discussion  within  the  defence  of  fair  comment. 
But  it  is  not  necessary  to  consider  that  point  now,  as  it  was  not 
contended  that  in  the  events  which  took  place  in  reference  to 
this  estate,  the  relations  of  Mr.  Bridge  with  the  tenants,  and 
his  conduct  towards  them,  was  not  a  legitimate  topic  for  public 
discussion.  It  was,  however,  contended  that  this  question  of 
fair  comment  could  not  at  all  be  entertained  by  this  court,  but 
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that  such    issne^   if   it  arises,  must  without  any  exercise  of       Rsa. 
discretion  on  our  part  be  sent  to  be  tried  by  a  jury.     I  cannot       ^  ^' 

accede  to  that  proposition.     I  deem  it  not  alone  my  privilege        ' 

but  my  duty  on  an  application  for  a  criminal  information,  in  a  1876. 
case  of  alleged  libel,  to  consider  the  language  and  tenor  of  the  r'Tir 
writing,  the  occasion  of  and  all  the  circumstances  surrounding  Criminal 
the  publication,  and  if  I  arrive  at  the  conclusion  that  the  InformatiotL 
writings,  though  defamatory,  come  within  the  category  of  fair 
comment,  I  deny  that  I  cannot  on  that  ground  refuse  the  criminal 
information.  But  the  prosecutor  further  contends  that  the  libels 
are  not  fair  comment  on  his  conduct  towards  his  tenants,  the  facts 
out  of  which  the  whole  controversy  has  arisen  are,  as  I  gather 
from  the  affidavits,  in  substance  these.  [Here  his  Lordship  read 
the  facts  of  the  case  already  set  forth] .  If  this  case  only  involved 
the  consideration  of  the  libels  on  the  one  hand,  and  the  conduct  of 
Mr.  Bridge  commented  on  by  the  libels  on  the  other  hand,  I 
would  not  make  this  conditional  order  absolute^  but  leave  Mr. 
Bridge  to  proceed  by  indictment  or  permit  him  to  bring  his 
action.  I  do  not  pronounce  these  letters  to  be  fair  comments 
upon  Mi*.  Bridgets  acts.  I  do  not  say  they  are  not  exaggerated, 
and,  upon  important  matters,  incapable  of  justification.  But  the 
well  known  general  rule  of  this  court  is  that  a  prosecutor  in  a  case 
of  this  kind  must  appear  entirely  blameless,  he  must  not  appear 
by  his  conduct  to  have  afforded  in  any  material  degree  excuse  or 
justification  for  the  publication  complained  of;  and,  applying  that 
rule  here,  I  would,  if  the  case  rested  on  this  point  alone,  leave 
Mr.  Bridge  to  his  ordinary  remedy.  I  do  not  pronounce  any 
definite  opinion  on  his  conduct ;  but  if  we  had  only  to  deal  on  the 
one  side  with  the  mode  in  which  this  vast  increase  of  rent  was 
forced  upon  the  tenants  and,  on  the  other  side,  with  the  comments 
of  the  defendants,  I  would,  on  the  evidence  before  us,  refuse  to 
make  absolute  this  conditional  order.  If  this  were  an  ordinary 
case  there  are  other  grounds  upon  which  I  should  be  dis- 
posed to  refuse  the  application.  One  of  the  general  rules  guiding 
the  discretion  of  the  court  is  that  the  prosecutor  must  be  perfectly 
candid  in  all  his  statement  of  facts.  Now,  the  statement  in  the 
libel  being  that  he  had  raised  the  rents  of  the  tenants  alluded  to 
from  50  to  500  per  cent.,  the  prosecutor  says  the  increase  was 
only  20  per  cent,  on  the  whole  estate.  The  defendant,  in  his 
affidavit,  challenges  the  statement  as  uncandid,  because  he  says 
some  of  the  holdings  on  the  estate  were  under  lease  and  the  rents 
could  not  be  raised.  This  is  probably  the  result  of  an  obscurity 
in  the  frame  of  the  prosecutor's  affidavit,  but  the  objection  is  well 
founded  as  the  affidavits  stand.  Again,  it  is  a  rule  that  the 
prosecutor  must  not  unnecessarily  reflect  upon  the  character  of 
the  defendant  or  attempt  to  raise  a  prejudice  against  him. 
In  this  case  the  prosecutor  in  his  affidavit  states  that  the 
defendant  was  convicted  of  Fenianism  and  sentenced  to  five 
years'  penal  servitude.  I  am  convinced  that  the  statement 
was  introduced  with   the   contemptible,  and  I  need  not  say 


314  CRIAIINAL  LAW  CASE8. 

Rao.       abortive,  object  of  creating  a  prejudice  against  the  defendant. 
^'  Another  charge  brought  by  the  prosecutor  against  the  defendant 

'       is  that  in  writing  these  letters  he  was  actuated  by  the  belief  that 

1876.  he  would  extend  the  business  and  custom  of  his  father^s  public- 
rrr  house.  I  confess  if  this  were  an  ordinary  case  I  would  find  it 
Criminal  7^^  difficult,  in  the  face  of  that  wanton  and  in  my  mind  wholly 
Information,  unfounded  charge,  to  grant  leave  to  file  the  information.  But  it 
seems  to  me  there  are  elements  in  this  case  which  take  it  out  of 
the  ordinary  category  of  cases  in  which  a  criminal  information  is 
applied  for  as  a  remedy  for  a  mere  personal  libel,  where  vilifica- 
tion of  character  is  the  sole  scope  and  result  of  the  publication 
complained  of,  and  that  these  elements  must  prevent  our  applying 
to  this  case  those  technical  rules  to  which  I  have  adverted  and 
which  in  ordinary  cases  would  regulate  the  exercise  of  our  dis- 
cretion. Mr.  Bridge  states  in  his  affidavit  that  in  March,  1870, 
he  was  fired  at  in  the  avenue  of  Galtee  Castle  and  wounded  by 
one  of  the  tenants  named  Byan  (his  Lordship  here  read  passages 
from  the  affidavit  of  Mr.  Bridge,  in  which  he  described  the  two 
attempts  made  to  assassinate  him,  in  the  latter  of  which  his 
driver  was  shot  dead).  The  crime  thus  described  was  in  respect 
of, its  reckless  audacity  and  the  ruthless  determination  which 
prompted  it  unparalleled  in  my  experience.  Such  being  the 
character  of  that  deed,  and  assuming  that  the  defendant's  own 
assertion  is  true,  that  these  tenants  had  to  choose  between 
eviction  and  submission  to  a  rent  which  they  could  not  pay  and 
live,  who  could  say  that  the  rage,  the  frenzy,  which  impelled  to 
so  daring  and  dreadful  a  deed  was  confined  to  one  or  two  and 
was  not  shared  by  many?  I  will  not  say  that  nobody  was 
justified  in  discussing  in  the  public  press  the  appalling  deed  and 
the  causes  or  supposed  causes  which  led  to  it ;  but  I  do  say  that 
any  person  who,  not  being  a  journalist  and  having  no  direct 
personal  interest  in  the  matter,  volunteered  to  undertake  the 
part  of  public  commentator  on  such  an  occasion,  should  have  per- 
formed the  task  with  an  elaborately  studied  moderation,  with  a 
scrupulous  adherence  to  the  strictest  truth,  and  the  most  careful 
avoidance  of  any  expression  or  suggestion  calculated  to  further 
stimulate  the  furious  passions  which  had  been  aroused.  Did  the 
defendant  act  so  f  I  am  bound  to  say  he  did  not.  His  language 
was  excited  and  inflammatory ;  many  of  the  most  material  state- 
ments were  unfounded  or  exaggerated,  and  even  though  not 
wilfully  untrue,  were  made  recklessly,  and  without  due  inquiry ; 
and  the  whole  tone  and  tenor  of  the  letter  were  calculated  to 
rouse  still  more  the  angry  passions  of  the  people,  and  stimulate 
them  to  further  acts  of  violence  and  crime.  It  is  impossible  to 
read  these  letters  without  coming  to  the  conclusion  that  they 
would  be  understood  by  these  tenants  as  justifying  the  deed  of 
the  30kh  of  March  as  an  attempt  at  justice  and  not  crime,  and 
might  stimulate  others  raging  under  a  sense  of  injury,  real  or 
fancied,  to  consummate  the  fell  purpose  which  on  that  day  failed 
of  effect,  and  so  take  final  vengeance  upon  this  man,  who,  as 
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these  letters  announced^  had  doomed  them  to  expulsion  from        Rio. 
their  mountain  homes  and  to  a  workhouse  pauperis  grave.     It  ^' 

was  under  these  circumstances  that  the  prosecutor  came  into  this  ^^' 
courts  and  aaked  for  this  criminal  information^  not  as  in  ordinary  1876. 
cases  for  the  vindication  of  his  character,  but  as  a  protection  for  rTT 
his  life.  It  may  be  said,  how  could  we  protect  his  life  ?  We  Crimim. 
certainly  could  not  afford  him  physical  protection — the  armed  Information, 
constables  of  the  Queen  failed  to  do  that ;  but  we  could  give 
him  the  protection  he  asked,  namely,  that  by  the  prompt  inter- 
ference of  this  court  we  might  deter  the  defendant  and  others 
fi:x)m  persevering  in  such  a  course  of  writing.  We  can  at  least 
do  that  which  has  always  been  a  reason  for  the  summary  inter- 
ference of  the  court,  viz.,  mark  out  such  writing  at  such  a  time 
as  deserving  the  highest  animadversion.  It  would  indeed  be 
strange,  in  my  opinion,  if  a  man  were  to  come  into  this  court  and 
say,  ^'  Here  is  a  writing  which  incites  men  to  murder  me,  I  ask 
for  your  interference '"  and  the  court  were  to  answer,  "  Well, 
that  is  all  very  true,  but  you  seem  to  have  acted  wrongly  in  the 
affair,  or  your  attorney  has  introduced  some  passages  in  the 
affidavit  reflecting  on  the  writer,  and  therefore  we  cannot 
interfere.'^  But  again,  when  once  the  libel  assumes  the  form  of 
incitement  to  a  serious  breach  of  the  peace — not  to  say  murder — 
the  matter  becomes  one  in  which  the  public  are  directly  con- 
cerned. Of  course  in  the  repression  of  all  libellous  writing  the 
public  are  interested,  but  that  is  only  in  a  general  way ;  but  in 
the  prevention  or  repression  of  writings  inciting  to  crimes  of 
violence  the  public  are  particularly  and  directly  interested,  and 
if  the  circumstances  be  such  as  to  give  a  private  individual  a 
locvs  standi  to  bring  a  case  of  inciting  to  such  crimes  before  the 
Court  I  think  there  is  no  principle  and  no  authority  to  prevent 
this  Court  from  interfering,  irrespectively  altogether  of  the 
merits  in  conduct,  or  procedure  of  the  individual  applicant.  It 
is  said  that  one  of  the  cases  where  the  criminal  informations 
will  be  granted,  is  when  the  prompt  and  active  interference  of 
this  Court  is  required.  I  think  this  is  such  a  case.  I  think  the 
maintenance  of  law  and  order,  the  exigencies  of  the  protection 
of  life  and  property,  demanded  that  this  conditional  order  should 
have  been  granted.  There  is  another  element,  which  if  not  in 
itself  sufficient  to  induce  us  to  grant,  should  largely  influence  us 
in  granting  the  information.  One  of  the  men  who  attempted 
the  life  of  Mr.  Bridge,  on  the  30th  of  March,  was  arrested, 
taken  in  the  fact.  There  were  many  experienced  persons  who 
apprehended  that,  from  the  fact  of  fear  or  other  causes,  no  jury 
could  be  got  to  do  their  duty,  no  matter  how  clear  the  case  was 
proved  against  the  prisoner.  I  do  not  advert  to  the  fact  that 
Mr.  Bridge  had  his  claim  for  compensation  under  the  statute 
pending  for  the  assizes.  It  is  impossible  to  contend  that  these 
letters,  published  at  such  a  time  and  under  such  circumstances, 
were  not  calculated  to  obstruct  and  prevent  the  due  adminis- 
tration of  justice.    I  do  not  mean  to  say  that  viewing  these  libels 
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Rao.        only  as  publications  calcalated  to  weaken  or  impede  tlie  course 
Gabkt       ^^  *^®  criminal  law,  in  which  the  prosecutor  had  no  interest 

'       otherwise  than  as  one  of  ihe  public^  we  would   grant   the  in- 

1876.        formation  on  his  application.     It  would,  in  such  a  case,  be  for 
£7J_^      consideration  whether  the  matter  should  not  be  left  in  the  hands 
Criminal     ^^  ^^^  Attoruej-General.     But  here  the  prosecutor  has  a  direct 
Information,  interest  in  the  vindication  of  the  law:  impunity  for  the  man 
caught  red  handed  in  the  attempt  at   the  muraer  might  well 
under   thje    circumstances    tend   to   renewed  attempts    on    the 
prosecutor's  life.     Without,  therefore,  saying  that  this  aspect  of 
the  libels  would  in  itself  constitute  a  ground  for  granting  the 
order,  I  think  it  an  element  which  should  much  influence  our 
decision.     It  is,  in  fine,  a  case  in  which  what  may  be  termed  the 
public  considerations  regarding  the  letters  are   so   interwoven 
with   the   aspect  of   the  publications  when  treated  as   merely 
private  libels,  that  the  prosecutor  is  entitled  to  rely  on  these 
public  considerations,  and   to  call  for  the  interference  of  this 
court.     The  proposition  that  in  cases  where  the  misdemeanour 
complained  of  has  a  direct  interest  for  the  public,  these  technical 
rales  as  to  the  conduct  or  procedure  of  the  prosecution  do  not 
apply,  is  not  without  authority.     I  refer  to  the  case  of  Beg.  v. 
Norris  (2  Lord  Kenyon,  300).     That   I  think  is   a  sufficient 
authority,  but  I  do  not  require  any  authority,  and  am  prepared 
to  lay  down  the  proposition  on  my  own  view  of  the  principles 
which  should  guide  this  court.     The  counsel  for  the  defendant 
referred  to  the  fact  that  no  new  attempt   has  been   made  on 
Mr.  Bridge's  life,  and  that  justice  has  been  vindicated  by  the 
conviction  of  Crowe.     But  we  must  regard  the  case  as  it  stood 
when  the  conditional  order  was  granted,  and  perhaps  the  more 
especially  as  this  is  not  a  motion  on  the  part  of  the  prosecutor 
to  make  absolute,  but  on  the  part  of  the  defendant  to  discharge 
that  conditional  order.     To  sum  up  in  a  few  words  all  that  I 
have  said,  I  think  leave  should  be  given  to  Mr.  Bridge  to  file 
the  information,  not  because  the  libels  commented  unfairly  upon 
his  conduct  towards  the  tenants,  but  because  in  so  commenting 
they  were  calculated— I  do  not  say  intended — ^to  incite  to  the 
commission  of  his  murder^  and  in  his  regard   to  prevent  the 
vindication  of  the  law  and  mar  the  administration  of  justice. 

FiTZGBBALD,  J. — I  coucur  iu  the  decision  which  ha^  just  been 
announced  and  generally  in  the  reasons  given  for  it,  and  1 
would  not  now  add  another  word  if  it  were  not  that  the  case 
presents  considerations  of  importance  to  the  public  interests. 
The  prosecutor  asks  for  leave  to  file  a  criminal  information 
against  the  defendant  for  publishing  a  malicious  libel.  If  he 
complained  of  a  wrong  of  a  private  nature,  of  imputations  on 
his  character,  however  grievous,  which  aJBfected  his  reputation 
only — ^if  his  complaint  related  to  matters  between  him  and  the 
defendant  only  in  which  the  public  interests  were  not  involved— I 
should  have  no  difficulty  in  giving  full  effect  to  the  technical  and 
practical  rules  first  established  by  Lord  Mansfield,  and  laid 
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down  in  Beg.  v.  Bobinson  (1  W.  Bla.  542),  and  which  were  in        Rbo. 
substance  adopted  in  this  country,  and  have  since  regulated  the       ^  ^• 

discretion  of  the  court,  in  granting  or  withholding  leave  to  file        ' 

an  information  at  the  suit  of  a  private  prosecutor.     My  brother        1876. 
Barry  has  gone  so  fully  into  the   details  of  the   case,   that  I       r/ZL^ 
forbear  from  commenting  on  them,  and  shall  only  now  observe      Criminal 
that  if  we  had  to  deal  with  this  question,  as  if  it  was  in  respect  Information. 
of  a   private  inquiry    alone,   I   should   entirely  concur  in   the 
opinion  that  the   prosecutor  did   not  stand   before   us  in  that 
unblemished   position   which   would   entitle   him  to  the  extra- 
ordinary interposition  of  the  court,  and   that  the  rule  should 
therefore  be  discharged. 

O'Beien,  J. — I  concur  with  the  views  so.  clearly  stated  by  my 
brother  Barry.  If  this  case  merely  rested  on  the  imputation  of 
libel  upon  private  character  I  would  have  no  hesitation  in 
discharging  the  order.  But  having  regard  to  the  atrocious 
crime  committed  shortly  before  the  publication,  and  to  the  fact 
that  the  alleged  perpetrator  was  at  the  time  awaiting  trial,  I  am 
of  opinion  that  those  publications  (whether  the  charges  of 
exacting  excessive  rents  were  well  or  ill-founded)  cannot  be  too 
strongly  condemned. 

BiUt,  Q.O. — Have  you  said  anything  as  to  costs  ? 

(VBribn,  J. — We  never  do. 

Motion  refused. 
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StelanTi, 


QUEEN'S  BENCH. 

Jan.  19,  20,  and  21,  1876. 

White  (in  Error)  v.  The  Queen,  (a) 

(Before  Whiteside,  O.J.,  O^Brien,  Fitzgerald,  and  Barry,  JJ.) 

False  pretences — Vagueness  of  indictment — Conspiracy  to  defraud 
stick  persons  as  should  negociate  for  a  loan  with  N.  W. 

Where  N.  W,  was  indicted  and  convicted  on  an  indictment 
charging  that  he  and  others  did  conspire  by  false  pretences 
to  defraud  of  large  sums  of  money  all  such  persons  as  should 
apply  to  or  negociate  with  them  for  a  loan  of  money,  the 
indictment  so  framed  was  held  too  vague  and  uncertain  in  its 
language  to  sustain  a  conviction,  which  was  reversed  on  writ 
of  error. 

WEIT  OF  ERBOR  brought  by  Nicholas  White,  who  was 
convicted  before  O'Brien,  J.,  at  the  Cork  Summer  Assizes, 
1875,  of  conspiracy  to  defraud,  on  an  indictment  charging  as 
follows : 

That  Nicholas  White,  W.  B.,  N.  W.,  S.  A.,  and  other  persons  unknown,  being  evil 
disposed  persons,  and  wickedly  devising  and  intending  to  defraud  and  cheat  divers  of 
Her  Majesty's  subjects  not  then  ascertained,  to  wit,  all  such  liege  subjects  who  should 
at  any  time  after  the  conspiracy,  hereinafter  mentioned,  apply  for  and  negociate  for  a 
loan  of  money  from  them,  on  the  1st  of  January,  1878,  did  amongst  themselves 
conspire,  combine,  confederate,  and  agree,  by  divers  false  pretences,  and  subtile 
means  and  devices,  to  cheat  and  defraud  of  sundry  large  sums  of  money  divers  of  Her 
Majesty's  subjects  not  then  ascertained,  to  wit,  all  such  of  Her  Majesty's  liege 
subjects  as  should  or  might  at  any  time  afterwards  apply  to  or  negociate  with 
the  persons  so  conspiring  for  a  loan  or  loans  of  money. 

And  alleging  the  overt  acts  as  follows : 

That  the  said  Nicholas  White,  W.  B.,  N.  W.,  S.  A.,  and  the  others  so  conspiring  as 
alleged,  afterwards,  to  wit,  on  10th  February,  1873,  did,  with  intent  to  cheat  and 
defraud,  procure  and  cause  to  be  inserted  in  divers  newsp&pers,  and  amongst  others 
in  a  certain  newspaper  called  the  Cork  Examiner^  circulating  in  the  county  of  Oork, 
a  certain  advertisement,  ofiFering  loans  of  money  of  50/.  and  upwards  on  personal 
security  at  5  per  cent.,  to  such  persons  as  should  apply  to  Messrs.  Bevan  and  Co., 
10,  Lincoln's  Inn  Fields,  London,  W.C.  That  the  said  Nicholas  White,  W.  B.,  N.  W., 
S.  A.,  and  the  others  so  conspiring  with  them,  in  further  pursuance  of  the  said 
conspiracy,  on  the  1st  of  December,  1874,  did,  with  intent  to  cheat  and  defraud,  cause 
and  procure  certain  letters  to  be  received  by  one  Patrick  Murphy,  at  his  residence,  in 
the  said  county  of  Cork,  offering  and  agreeing  to  make  him  a  certain  loan  at  5  per 

(a)  Reported  by  CsaL  R.  Roche,  Esq.,  Barrister-at-Law. 
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cent,  per  annum,  on  certain  conditions  therein  mentioned,  and  did  thereby,   with  Whits 

intent  to  cheat  and  defraud  him  the  said  Patrick  Murphy,  cause  and  procure  the  said  ,;. 

P.  M.  to  pay  a  certain  sum  of  money,  to  wit,  the  sum  of  5/.  17«.  id.  to  a  certain  Xhe  Qukbn. 

company,  called  the  Manchester  Provident  Assurance  Society  (Limited),  as,  and  for  

the  premium  on  a  policy  of  insurance  on  the  life  of  him,  the  said  P.  M.,  and  to  pay  1876. 

the  sum  of  4/.  3s.  6a.  to  William  Beyan  and  Co.|  as,  and  for  the  charges  and  expenses  1 

of  the  said  loan.  -  ^alse  pretences 

The  indictment   set  out  many  other  overt  acts  of  the  same  --Indicttnent, 
nature,  whereby  persons  were  induced  to  pay  money  to  insurance 
societies,  and  to  William   Bevan  and  Co.,  in  pursuance  of  the 
alleged  conspiracy. 

The  error  assigned  on  the  part  of  the  prisoner  relied  on  the 
following  grounds : 

(1.)  That  the  pretences,  means,  and  devices,  in  the  indictment  are  not  therein 
specifically  set  forth ;  (2.)  That  the  persons  alleged  to  have  heen  defrauded  by  the 
conspiracy  are  not  described  with  sufficient  certainty  in  the  indictment,  and  no  excuse 
aveired  for  not  describing  them  with  greater  certainty  than  therein  appears ;  (3.) 
That  it  is  not  stated  in  the  indictment  to  whom  the  moneys  alleged  to  have  been 
acquired  by  means  of  the  said  conspiracy  belonged ;  (4.)  That  the  said  Nicholas 
White  does  not  appear  to  have  been  convicted  for  any  offence  known  to  the  law  ;  (5.) 
That  the  conspiracy  charged  in  the  indictment  is  not  described  with  such  sufficient 
certainty,  nor  does  such  indictment  contain  any  proper  averment  to  show,  that  an 
offence  was  committed  against  the  law  of  the  land,  or  that  the  defendant  is  bound  to 
answer  the  said  indictment. 

Pet&i'  O'Brwn  (with  him  Butty  Q,0.),  for  the  plaintiff. — All  the 
ingredients  of  the  offence  with  which  the  prisoner  is  charged,  the 
facts,  circumstances,  and  intent  constituting  it,  must  be  set  forth 
with  certainty  and  precision,  without  any  repugnancy  and 
inconsistency,  and  the  prisoner  must  be  charged  directly  and 
positively  with  having  committed  it :  (Archbold,  18th  edit.  p.  38  ; 
jB.  v.  Homey  Cowp.  675.)  An  indictment  charging  that  the 
defendants  unlawfully  conspired  to  defraud  divers  persons,  who 
should  bargain  with  them  for  the  sale  of  merchandize,  of  great 
quantities  of  such  merchandize  without  paying  for  the  same, 
with  intent  to  obtain  to  themselves  money  and  other  profit, 
was  held  bad  for  not  showing  by  what  means  the  parties  were 
to  be  defrauded  :  (B.  v.  Peck,  9  A.  &  B.  686.)  See  also  as  to 
indictments  of  this  nature  jB.  v.  Peirott  (2  M.  &  S.  379) ;  R, 
V.  Mason  (2  T.  R.  581);  B.  v.  Richardson  (1  M.  &  R.  402); 
R.  V.  Fowle  (2  C.  &  P.  592) ;  R.  v.  King  (7  Q.  B.  782.)  The 
persons  to  whom  the  money  intended  to  be  acquired  belonged 
are  not  named,  this  is  a  necessary  averment :  {R.  v.  Martin, 
8  A.  &  E.  481 ;  R.  V.  Parker,  3  Q.B.  292.) 

R,  L,  Dames  (with  him  the  Attorney -General) ,  for  the  Crown, 
cited:  R.  v.  Gill  (2  B.  &  Al.  20 i);  R.  v.  Kenrick  (5  Q.  B. 
61);  R.  V.  Gompertz  (9  Q.  B.  824);  Sycherff  y.  The  Quesn 
(11  Q.  B.  245) ;  R.  V.  De  Berengcr  (3  M.  &  S.  67) ;  HeT/mann  v. 
The  Queen  (L.  Rep.  8  Q.  B.  102) ;  R.  v.  Goldsmith  (L.  Rep. 
2  0.  0.  R.  74.) 

The  Attorney 'General  claimed  the  right  of  reply,  but  yielded 
the  point,  the  Court  expressing  no  opinion  on  the  right  of  the 
Crown  to  reply  in  error. 

Butt,  Q.C.,  for  the  prisoner,  in  reply.  Cur,  adv.  viilt. 
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Whitb  Whiteside,  C.J. — In  considering  this  case  it  is  necessary  to 

ThbQ  consider  the  exact  charge  which  the  indictment    in  substance 

*   contains.     I  have  before  me  a  lucid  abstract  of  the  indictment 

1876,        drawn  up  by  my  brother  Fitzgerald,  it  is  as  follows :  "  That  the 
False    Itences  ®^^^  Nicholas  White  and  others  did  conspire,  by  false  pretences, 
—Conspiracy  ^  defraud  of  large  sums   of  money  all  such  persons  as  should 
^Indictment,  apply  to  or  negotiate  with  them  for  a  loan  of  money,"     I  wish  to 
point  out  what  the  offence  charged  would  be  if  the  charge  of 
conspiracy  were  left  out  of  the  inmctment — the  offence  would  be 
''the  having  induced  persons  to  apply  for  loans   of  money /^ 
Although  the  indictment  may  be  good,  it  must  be  confessed 
to  be  unique ;  the  mere  averment  of  the  overt  acts  did  not  make 
it  good.      There  has   been   a   conviction    on    this  indictment, 
sentence  has   been  passed,  the  prisoner  is   now  suffering  the 
penalty,   error  has  been  brought,   and    these  are    the    points 
relied  on.     [The   Chief   Justice  read   the    points.]      Now    we 
have  before  us  the  objection  to  the  judgment   and  the  writ 
of  error ;  and  the  question  is,  whether  or  not  the  prisoner  can 
be  held  to  have  been  rightly  convicted  on  that  indictment.? 
Touching  the  certainty  required  in  an   indictment,   it  is   well 
explained  in  Cowper's  Reports,  683,  in  R,   v.    Home.     "The 
charge  must  contain  such  a  description  of  the  crime  that  the 
defendant  may  know  what   crime   it  is   he  is  called  upon   to 
answer,   that   the  jury  may  appear  to   be   warranted  in  their 
conclusion  of  guilty  or  not  guilty  upon  the  premises  delivered 
to  them,   and  that   the  Court  may  see    such  a  definite    crime 
that  they  may  apply  the  punishment  which  the  law  prescribes.*' 
Again:    ''Whatever  circumstances  are  necessary  to   constitute 
the  crime  must  be  set  out ;    this  applies   especially  where   the 
circumstances    go    to    constitute    the    crime.''      No    indistinct 
indictment  can  be   good.     In   1  Chitty  Criminal  Law,  230,   it 
is  laid  down:  "An  indictment  against  a  man,   charging  him 
with  being    a    common,  conspirator,    or    any   such    indistinct 
accusation,    would  be   bad,''      The    rule    was  well   exemplified 
by   the    essential    requisites   in    the   indictment    for    obtaining 
money  by  false   pretences,  p.  230.      The  case  of  R.  v.  Mason 
(2  T.  R.  581),  ruled  that  an  indictment  for  obtaining   money 
by  false  pretences  was  insufficient  if  it  did  not  show  what  the 
false  pretences  were.     The  reason  is  well  explained  by  Lord 
Ellenborough :     "  The    falsification   should   be    applied    to   the 
particular  thing  to   be  falsified;    the   convenience   of  mankind 
demands,  and  in  furtherance  of  that  convenience  it  is  part  of 
the  duty  of  those  who  administer  justice  to  require,  that  the 
charge  should  be  specific,  in  order  to  give  notice  to  the  party 
of  what  he  is  to  come  prepared  to  defend,  and  to  prevent  his 
being   distracted   amidst  the   confusion   of  a   multifarious   and 
complicated  transaction,  parts  of  which  only  are  meant  to  be 
impeached  as  false."     In  the  history  of  this  offence  Mr.  Greaves 
laments  (Criminal  Acts,  177),  that  he  could   not   get  inserted 
in   14  &   15  Vict.  c.   100,  s.  8,  a  clause   dispensing   with   an 
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averment  of  the  ownership  of  the  property  obtained  by  false      Wnrra 
pretences.     Therefore,   it  was  decided,   in  Reg.  v.   Oill  (2  B.   _     qubbw 

&  Al.  204),  that  an  indictment  for  obtaining  goods  by  false        

pretences   is   bad  in   error  if    it  does  not   state  to  whom  the        1876. 

?oods  belonged.  This  is  not  cured  by  sect.  8  of  14  &  15  Vict.  c.  100.  „  ,  " 
irompton,  J.,  says :  "  Before  the  statute  it  was  necessary  to  state  — aJ^*iYicy 
both  the  particular  person  to  whom  the  property  belonged,  and  ^Indictment. 
the  particular  person  whom  it  was  intended  to  defraud.^'  The 
same  principle  is  laid  down  in  error  in  Beg.  v.  Masters  (8  A.  &  B. 
481),  viz. :  that  the  indictment  must  state  to  whom  the  goods 
belonged.  Therefore  it  seems  that  clause  85  of  24  &  25 
Yict.  c.  96,  was  passed,  enacting  that  the  indictment  for 
obtaining  money  by  false  pretences  would  be  good  without 
alleging  any  ownership  of  the  money  or  chattel.  Now 
the  14  &  15  Vict.  c.  100,  would,  if  it  applied,  enable  the 
prosecutor  in  this  case  to  amend  a  variance  in  the  name 
or  description  of  any  matter  named  or  described  therein, 
or  in  the  ownership  of  any  property  named  therein;  but 
this  does  not  touch  a  case  where  a  necessary  averment  is 
wholly  omitted,  and  moreover  must  be  acted  on  before 
verdict.  If,  therefore,  this  latter  Act  does  not  touch  the  case, 
and  the  same  necessity  existed  to  aver  the  ownership  of  the  « 
property  obtained  by  fraud  in  an  indictment  for  conspiracy, 
as  in  an  indictment  for  obtaining  money  by  false  pretences, 
the  omission  of  such  an  averment  would  seem  to  be  fatal. 
I  must  say  that  if  I  never  had  read  one  of  these  modem 
cases,  but  if  we  had  only  two  or  three  of  the  old  books,  and  I 
were  asked  my  opinion,  I  should  be  obliged  to  say  I  did  not 
understand  this  indictment,  and  I  should  have  said  it  was  an 
indictment  that  left  the  prisoner  in  doubt  as  to  the  pei*son  to  be 
defrauded  and  as  to  the  legal  offence  charged.  If  we  left  out  the 
charge  of  conspiracy,  it  would  be  hard  to  find  the  exact  specific 
offence  charged  and  the  old  books  say  indistinctness  is  not  to  be 
overlooked.  The  Attorney- General  said  the  offence  was  in  the 
conspiracy.  Now  is  everything  a  conspiracy?  Suppose  three 
men  met  and  agreed  to  purchase  three  boxes  of  American  apples, 
that  would  not  be  a  conspiracy.  I  think  the  better  way  would  be 
to  notice  the  cases  in  the  order  in  which  they  were  presented, 
with  a  view  of  understanding  the  indictment.  The  Attomey- 
Oeneral  defined  the  nature  of  the  case  as  a  conspiracy,  and  he 
argued  that  when  the  persons  defrauded  were  unascertained,  but 
were  to  be  found  out  irfterwards,  they  need  not,  as  they  could  not, 
be  named  in  the  indictment.  But  I  think  there  was  a  fallacy  in 
his  argument.  When  are  the  persons  to  be  ascertained?  If 
they  were  ascertained  at  the  time  of  sending  up  the  indictment, 
and  if  they  were  not  then  sent  up,  the  case  falls  within  the 
authority  of  Reg.  v.  De  Berenger.  I  think  the  case  of  Reg,  v. 
Oill  (2  B.  &  Al.  204)  deserves  the  first  notice.  The  indictment 
there  was  general  enough,  but  still  it  is  intelligible  and  specific. 
There  the  indictment   charged   that  the  defendants   conspired 
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Wmn       by  divers  false  pretences^  and  subtle  means  and  devices^  to  obtain 
The  Oubbn    ^^^^  -^*  divers  large  sums  of  money,  and  to  cheat  and  defraud 

*   him  thereof.     There  is   no   comparison  whatever  between  the 

1876.  precision  of  that  indictment  and  this — there  are  there  two  persons 
Fahepreiencet  ^^^®d'  Abbott,  C.J.  says,  " It  is  objected  that  the  particular 
—Con^racy  means  and  devices  are  not  stated.  It  is,  however,  possible  to 
—Indictmetit,  conceivo  that  persons  might  meet  together  and  might  determine 
and  resolve  that  they  would,  by  some  trick  and  device,  cheat  and 
defraud  another  without  having  at  that  time  fixed  and  settled  what 
the  particular  means  and  devices  should  be.  Such  a  meeting  and 
resolution  would  nevertheless  constitute  an  offence.  If,  therefore,  a 
case  may  be  reasonably  suggested  in  which  the  matters  here  charged 
would,  if  there  were  nothing  more,  be  an  offence  against  the  law, 
it  is  impossible,  as  it  seems  to  me,  to  conclude  that  the  law 
would  require  the  particular  means  to  be  set  forth.''  Bay  ley,  J., 
says :  "  It  is,  therefore,  not  necessary  to  state  the  means  at  all  in 
the  indictment,  it  being  quite  sufficient  to  charge  the  defendants 
with  the  illegal  conspiracy,  which  is  of  itself  an  indictable 
offence."  Holroyd,  J.  says :  ''  The  present  case  differs  materially 
from  the  case  of  obtaining  money  under  false  pretences.  Then 
the  false  pretences  constitute  the  offence,  but  here  the  conspiracy 
is  the  offence,  and  it  is  quite  sufficient  to  state  only  the  act  of 
conspiring  and  the  object  of  the  conspiracy  in  the  indictment. 
Here  it  is  stated  that  the  parties  did  conspire,  and  that  the  object 
was  to  •btain  by  false  pretences  money  from  a  particular  person. 
Now,  a  conspiracy  to  do  that  would  be  indictable,  even  when  the 
parties  had  not  settled  the  means  to  be  employed."  I  think  the 
fallacy  which  existed  in  the  present  case  on  the  part  of  the  Crown 
arose  from  the  fact  that  it  did  not  appear  on  the  face  of  indictment 
that  this  was  necessarily  an  illegal  conspiracy.  I  do  not  know 
that  the  acts  charged  in  this  case  would  be  indictable.  I  will 
now  refer  to  some  cases  as  to  what  constitutes  uncertainty  in  an 
indictment.  Reg,  v.  Richardson  (1  M.  &  Rob.  402),  was  a  case 
at  Nisi  Prius,  but  the  lawyers  asked  the  Lord  Chief  Justice  to 
decide  the  case  himself  to  save  expense.  There  it  was  held  that 
an  indictment  for  a  conspiracy  to  cheat  and  defraud  a  party  of  the 
fruits  and  advantages  of  a  verdict  obtained  is  too  general.  The 
indictment  was  very  general,  but  still  it  states  that  the  prosecutor 
got  a  verdict  and  that  these  persons  defrauded  him  of  it.  Lord 
Denman  says  :  '^  As  this  case  has  been  fully  argued,  and  it  seems 
to  be  the  wish  of  both  parties  that  I  should  decide  on  the  validity 
of  this  indictment  here,  I  will  give  my  opinion  on  it  now,  and 
that  opinion  is  that  the  indictment  is  bad  in  point  of  law,  the 
allegation  is  too  general  and  does  not  convey  any  specific  idea 
which  the  mind  can  lay  hold  of  to  judge  whether  any  unlawful 
act  has  been  done  or  attempted.  The  terms  used  do  not  import  in 
what  manner  the  prosecutor  was  to  be  deprived  of  the  fruits  and 
advantages  of  his  verdict,  and  it  is  not  even  alleged  that  the  ver- 
dict would  lead  to  any  fruits  and  advantages.  It  is  essential  that 
the  parties  should  conspire  to  do  something  which  the  law  may 
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contemplate  as  an  illegal  act/'     That  is  something  more  than       White 
a  mere  Nisi  Prius  case ;  but  there  is  another  Nisi  Prius  case  which  V- 

I   cite    for    the   judgment   of  Lord    Tenterden:    B,   v.    Fowls     ™ 
(4  Car.  &  P.  492).     There,  the  second  count  charged  that  the        1876. 
defendants  did  confederate,  combine,  and  conspire  to  cheat  and  " 

defraud  the  just  and  lawful  creditors  of  the  defendant  F.  ^cor^^^ 
Lord  Tenterden  says :  '^  This  count  appears  to  me  to  be  much  ^fncHctnient, 
too  general.  It  does  not  state  what  was  intended  to  be  done  or 
the  person  to  be  defrauded.  I  should  be  very  sorry  to  give  effect 
to  so  general  a  count  as  this.  However,  I  will  not  stop  the  case 
upon  this  point,  for  if  I  were  to  direct  an  acquittal  and  this  point 
should  turn  out  to  be  good,  the  defendants  might  plead  autrefois 
acquit"  That  is  a  most  important  decision,  coming  as  it  does 
from  such  an  eminent  person.  The  case  of  Reg,  v.  King 
(7  Q.  B.  782),  is  the  next  to  be  considered.  It  was  decided  by 
the  same  court  that  decided  Beg.  y.  Parker,  and  I  cannot  but 
think  it  is  a  very  valuable  case,  more  even  for  the  principles  laid 
down  than  for  the  precise  decision.  Williams,  J.,  says,  at  page 
794 :  "  I  think  the  case  differs  from  jB.  v.  Parker,  where  the 
indictment  was  for  conspiring  to  defraud  persons  of  goods,  but 
did  not  state  whose  the  goods  were.''  He  does  not  question  that 
decision,  but  he  distinguished  the  case  then  before  him  from  it. 
The  case  was  argued  with  great  precision  in  the  Exchequer 
Chamber.  What  is  said  of  Reg.  v.  Berenger?  Alderson,  B. 
says  at  page  798 :  '^  They  were  a  class.  The  individual  might 
become  known  afterwards."  The  argument  was  that  the  persons 
defrauded  were  an  unascertained  class ;  but  the  indictment  itself 
shows  that  they  were  known  then,  but  that  is  not  so  in  this  case. 
The  counsel'argued,  if  there  is  a  conspiracy  to  injure  given  per- 
sons who  are  unknown  to  the  jurors,  it  should  be  stated  accor- 
dingly. In  giving  judgment,  at  page  807,  Tindal,  C.  J.,  observed : 
'^The  more  important  objection  was  that  the  indictment  itself 
was  bad,  and  we  are  all  upon  consideration  of  opinion  that  this 
objection  must  prevail.  Mr.  Pashley,  for  the  plaintiffs  in  error, 
argued  that  the  indictment  was  bad  because  it  contains  a  defective 
statement  of  the  charge  of  conspiracy,  and  we  agree  that  it  is 
defective.  The  charge  is  that  the  defendants  below  conspired 
to  cheat  and  defraud  divers  liege  subjects  being  tradesmen  of 
their  goods,  &c.,  and  the  objection  is  that  these  persons  should 
have  been  designated  by  their  Christian  names  and  surnames,  or 
an  excuse  given,  such  as  that  their  names  are  to  the  jury 
unknown,  because  this  allegation  imports  that  the  intention  of 
the  conspirators  was  to  cheat  certain  definite  individuals,  who 
must  always  be  described  by  name,  or  a  reason  given  why  they 
are  not ;  and  if  the  conspiracy  was  to  cheat  indefinite  individuals, 
as  for  instance  those  whom  they  should  afterwards  deal  with,  or 
afterwards  fix  upon,  it  ought  to  have  been  described  in  appro- 
priate terms,  showing  that  the  objects  of  the  conspiracy  were  at 
the  time  of  making  it  unascertained,  as  was  in  fact  done  in  the 
cases  of  B,  v.  De  Berenger  and  B.  v.   Peck."     The  whole  of 
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Wrnn       that  case  is  valuable,  as  OTerraling  the  Qaeen's  Bench,  who  held 
TheQ  ^^^^  ^^^  conspiracy  was  stated  with  sufficient  distinctness.     I 

'   now  cite  Beg.  v.  Parher  (3  Q.  B.  292).     Patterson,  J.,  says: 

1876.  ''  As  to  the  words  '  to  cheat  and  defraud,^  Mr.  Piatt  attributes  too 
^^^  ■  much  force  to  them.  His  argument,  if  good,  would  show  that 
—Conspira^  ^^^  Subject  matter  of  conspiracy  need  not  be  stated  at  all.'* 
-^Indictment.  Williams,  J.,  says :  "  I  believe  Feg.  v.  Gill  (2  B.  &  A.  204)  is 
generally  mentioned  as  the  case  of  the  greatest  laxity,  though  I 
think  that  still  earlier  a  count  was  framed  in  a  very  general  form, 
and  added  to  others  for  the  sake  of  greater  security.  But  in  all 
cases,  if  goods  were  in  question,  they  were  laid  as  being  the  goods 
of  certain  persons/'  That  was  the  opinion  of  a  great  judge,  and 
the  verdict  was  reversed  on  error.  It  may  be  said,  is  it  possible 
that  I  am  about  to  cite  more  cases  ?  But  I  was  much  interested  in 
this  case  and  argument ;  and  where  a  man  is  in  gaol  it  is  incum- 
bent on  us  to  look  into  as  many  cases  as  we  can.  There  is  one  of 
these  cases  that  the  counsel  for  the  Crown  referred  to:  {Reg, 
V.  Peck,  9  A.  &  E.  686.)  There  a  count  for  conspiring  to  deceive 
and  defraud  divers  of  Her  Majesty's  subjects  who  should  bargain 
with  defendants  for  the  sale  of  goods,  of  great  quantities  of  such 
goods  without  making  payment  or  remuneration  or  satisfaction  for 
the  same,  with  intent  to  obtain  profit  and  emolument  to  defen- 
dants (not  stating  what  the  defendants  conspired  to  do)  is  bad, 
as  not  showing  the  conspiracy  was  for  a  purpose  necessarily 
criminal.  Why,  the  goods  must  belong  to  another,  and  if  it  is 
so,  it  must  be  so  stated  in  the  indictment;  a  man  cannot  steal  his 
own  goods.  Then,  upon  thfe  point  pressed  here  by  the  Attorney- 
General,  that  you  can  find  out  the  persons  afterwards.  Lord 
Denman,  O.J.  says :  "  If  the  offence  went  no  further  than  the 
general  conspiracy,  it  could  not  be  known  what  particular  persons 
would  fall  into  the  snare.  But  we  think  that  the  count  is  defec- 
tive in  not  stating  with  sufficient  particularity  what  the  defendants 
conspired  to  do.''  The  case  of  Reg,  v.  Kenrich  (5  Q.  B.  49)  is  a 
curious  case,  considering  Reg.  v.  Parlcer.  Lord  ]3enman,  C.J. 
says  at  page  61  :  "  This  form  of  indictment  was  formally 
questioned  in  Reg.  y.Oill,  and  was  upon  discussion  held  good, 
nor  has  that  decision  been  overruled.  The  indictment  in  Rex  v. 
Eccles  (13  East,  280),  stated  in  a  note  there,  is  equally  good. 
There  have  not  been  wanting  occasions  when  learned  jtidges 
have  expressed  regret  that  a  charge  so  little  calculated  to  inform 
a  defendant  of  the  facts  intended  to  be  proved  against  him 
should  be  considered  by  the  law  as  well  laid.  All  who  have 
watched  the  proceedings  of  courts  are  aware  that  there  is 
danger  of  injustice  from  calling  for  a  defence  against  so  vague  an 
accusation,  and  judges  of  high  authority  have  been  desirous  of 
restraining  its  generality  within  some  reasonable  bounds.  The 
ancient  form,  however,  has  kept  its  place."  And  further  on 
he  observes  at  page  65,  "  We  think  that  in  this  case  the  two 
ingredients  of  the  offence  of  obtaining  money  under  false 
pretences  were  proved  by  the   evidence.     The   pretences  were 
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false^  and  the  money  obtained  by  their  means/'     I  do  not  say       White 
I  admire  that  case,  bnt  I  do  not  think  it  applies  here.     Now  in  y- 

the  case  of  Beg.  v.  Oonipertz  (9  Q.  B.  824),  a  count  in  an  in-     ^  QPEg-^- 
dictment  was  held  good  which  simply  charged  that  defendants        1876. 
unlawfully,  &c.,  did  conspire,  combine,  confederate,  and  agree        — ~ 
together,  by  divers  false^  pretences  and  indirect  means,  to  cheat  ^Cmsphucu 
and  defraud  B.  of  his  moneys.     Lord  Denman.  C.J.,  said  at  —Indictment. 
page  838,  "  The  authority  of  Beg.  v.  Oill,  never  overruled,  but 
founded  on  excellent  reason,   and  decided  by  Lord  Tenterden 
and  Holroyd,  J.,  has  been  always  recognised,  though  not  without 
regret,   because   that  form  of  indictment  may  ^ive   too  little 
information  to  the  accused.     A  fair  observation  was  made  upon 
the  manner  in  which  that  precedent  was  treated  in  Beg.  v.  Biers 
(1  A.  &  E.  327),  but  even  from  the  expressions  there  used,  and 
much  more  from  what  has  been  said  in  later  cases,  it  appears 
plainly  that  the  court  has  never  doubted  the  correctness  of  the 
decision  in  Reg.  v.  GKIU^     They  concluded    that  it  would  be 
enough  to  make  out  false  pretences,  and  from  the   fact  of  a 
person  being  mentioned  they  held   the    indictment   good.      I 
think — ^'  to  cheat  A.  B." — ^is  an  intelligible  charge  enough,  you 
have  given  the  defendant  particulars,  the  idea  is  a  specific  one, 
and  the  offence  is  one  which  the  law  can  interpret.     There  is  a 
long  note  given  by  Mr.  Greaves,  at  page  152  (3  Buss.  Cr.,  4th 
edit),  in  which  he  endeavours  to  explain  the  cases,  and  if  it  is 
accurate  it  is  an  explanation :  ^'  Although  there  appears  at  first 
sight  to  be  some  little  discrepancy  in  the  cases  upon  this  point, 
perhaps  they  are  not  irreconcilable.     The  correct  distinction  to 
be  drawn  from  them  appears  to  be  this,  that  where  there  has 
been  merely  a  conspiracy  for  a  particular  purpose  {e.g.,  to  raise 
the   funds),   and    such   conspiracy  has    not    been   carried  into 
execution,  an  indictment  in  general  terms  will  be  sufficient ;  but 
where  there  has  not  only  been  a  conspiracy,  but  such  conspiracy 
has  been   carried  into   effect,   there   the  indictment   ought   to 
specify  precisely  what  has  been  effected,  as,  the  parties  injured, 
the  property  obtained,  and  to  whom  it  belonged.     The  reason  of 
such  a  distinction  is  that  in  the  one  case  it  is  impracticable  to 
state   with    minuteness   what    never  was    carried    beyond    the 
intention,  whereas  in  the  other  case  what  was  actually  effected 
may  easily  be  stated.^'     Now,  looking  at  this  case  as  if  it  were 
a   case   at   common  law,   and    untouched    by   the   statutes,    it 
does  seem   to  me   to   stand   as  described  in  Heymann  v.  The 
Queen   (12   Cox  C.   G.  383).      At  first  blush  that  case  attracts 
the  attention  as  being  very  favourable  for  the  Crown,  but  when 
you  look  at  it  more  closely,  I  am  not  so  sure  that  this  is  so. 
The  indictment  was  that  the  '^  defendant  and  others  unlawfully 
and  wickedly  did  conspire  and  agree  together,  contrary  to  the 
provisions  of  the  Debtors  Act,  1869,  and  within  four  months 
next  before  the  presentation  of  a  bankruptcy  petition  against 
defendant,  fraudulently  to  remove  part  of  the  property  of  defen- 
dant to  the  value  of  lOi. ;  that  is  to  say  (enumerating  divers 
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White       articles)^  defendant  then  being  a  trader  and  liable  to  become  a 
The  q  bankrupt/^     I  think  there  is  a  great  deal  of  information  in  that 

'  count,  which  Lord  Denman  says  the  other  count  did  not  contain ; 
187G.  it  names  and  describes  the  goods,  and  the  time,  and  mentions 
«  ,  '  that  he  was  then  a  trader  liable  to  become  a  bauJcrupt.  It  was 
J!.Co^era^  held,  that  the  fact  of  the  defendant  having  been  adjudged  a 
■^Indictment  bankrupt  was  not  necessary  to  complete  the  offence  of  con- 
spiracy, it  was  complete  if  the  persons  charged  had  agreed  to 
remove  the  goods  in  contemplation  of  an  adjudication  being 
obtained ;  and  that  this,  though  not  expressly  alleged  must  be 
taken  after  verdict  to  have  been  proved  before  the  jury,  and  that 
the  indictment  was  therefore  cured  by  verdict.  Blackburn,  J., 
says,  '^  The  objection  to  the  count,  therefore,  is  that  it  does  not 
state  that  the  agreement  or  confederacy  was  in  cont^plation 
or  expectation  of  an  adjudication;  and  if  the  question  had 
arisen  upon  demurrer,  I  am  not  quite  prepared  to  say  that 
might  not  have  been  a  good  objection.''  And  further  on,  "  When 
an  averment  which  is  necessary  for  the  support  of  the  pleading 
is  imperfectly  stated,  and  the  verdict  on  an  issue  involving  that 
averment  is  found,  if  it  appears  to  the  court  after  verdict  that 
the  verdict  could  not  be  found  on  this  issue  without  proof  of 
this  averment,  then  after  verdict  the  defective  averment  which 
might  have  been  bad  on  demurrer  is  cured  by  the  verdict."  I 
do  not  think  that  case  falls  within  that  principle,  for  I  do  not 
think  this  is  a  defective  averment,  but  it  is  an  absolute  omission 
of  an  important  averment,  for  there  is  no  averment  that  the 
goods  taken  were  the  property  of  the  person  from  whom  they 
were  taken.  It  is  one  thing  to  cure  an  imperfect  averment  and 
another  to  supply  an  omission.  We  are  all  of  opinion  that 
judgment  must  be  given  against  the  Crown. 

O'BBiENy  J.,  concurred  that  judgment  should  be  against  the 
Crown. 

FiTZGEBALD,  J. — The  indictment  on  which  the  defendant  ha& 
been  convicted,  omitting    mere  terms   of   art  and   superfluous 
language,  reads  thus :   '^  That  the   said   defendant  and  others, 
intending  to  cheat  divers  persons  not  then  ascertained,  did  con- 
spire by  divers  false  pretences  to  deiraud  of  sundry  large  sums 
of  money  divers  persons  not  then  ascertained,  to  wit,  such  persons 
as  should  apply  to  them  for  a  loan  or  loans  of  money.''     Is  that 
indictment  sufficient  after  verdict  7     In  my  opinion  it  is  not.     It 
is  so  vague  that  it  conveys  no  i^ecific  idea  of  the  offence  imputed 
to  the  defendant.     It  is  not  even  alleged  that  the  defendant  and 
his  supposed  confederates  were  or  professed  to  be  engaged  in 
any  common  pursuit,  such  as   money  lenders,  bill  discounters, 
bwkers,  or  agents  to  procure  loans  of  money ;  nor  are  any  means 
stated  or  described  by  which  the  objects  of  the  confederates  were 
to  be  achieved,  so  as  to  give  the  defendant  some  information  of 
the  charge  against  him.     It  would   seem   to   me   to   be  very 
dangerous  if  a  conviction  could  be  sustained  on  an  indictment 
so  very  general  and  so  unspecific.     In  Be  O'Oonnell  (11  C.  &  P. 
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234)  Tiudal^  C.J.  rests  the  objection  to  the  count  on  this  :  "  They       White 
do  not  state  the  illegal  purpose  and  design  with  such  proper  and  ^^^  orjEEx 

sufficient  certainty  as  to  lead  to  the  necessary  conclusion  that        

there  was  an  agreement  to  do  an  act  in  violation  of  the  law/^  and  1876. 
in  Beg.  v.  Rowlands  (15  Q.  B.  671),  the  16th,  17th,  and  19th  counts  |!Vi/»«j"Te/cnccs 
were  condemned  as  being  too  vague  and  general,  though  the  con-  ^Conspiracy 
viction  was  sustained  on  the  others,  as  to  which  Lord  Campbell  ^Indictment. 
observes,  "  The  words  of  the  legislature  are  used ;  the  terms  in 
question  have  a  meaning  stamped  on  them  by  the  statute,  and 
we  must  take  it  they  are  used  here  in  that  sense/^  The  Attorney- 
General  relied  principally  on  Reg,  v.  Ecclea  (13  Bast,  230),  Beg,  v. 
am  (2  B.  &  Aid.  204),  and  Sydserf  v.  Begina  (11  Q.  B.  245),  to 
sustain  the  indictment.  Beg.  v.  QUI  may  be  taken  as  the  repre- 
sentative case  of  the  class.  The  indictment  there  alleged  the 
conspiracy  very  generally  to  have  been  "  that  the  defendants  did 
conspire  by  divers  false  pretences  to  obtain  from  P.  D.  and  G.  D. 
large  sums  of  money  and  to  cheat  and  defraud  them  thereof.^'  The 
principal  objection  taken  in  arrest  of  judgment  was  that  the  means 
and  devices  were  not  stated,  to  which  Abbott,  C.  J.,  answers,  ''That 
persons  might  meet  and  conspire  by  some  trick  or  device  to 
cheat  another  without  having  at  the  time  fixed  and  settled  what 
the  particular  means  and  devices  should  be;  such  a  meeting 
and  resolution  would  nevertheless  constitute  an  oflFence/'  and 
Bayley,  J.,  observes,  "  When  parties  have  once  agreed  to  cheat 
a  particular  person  of  his  money,  though  they  may  not  have 
fixed  on  the  particular  means,  the  offence  of  conspiracy  is  com- 
plete.'^ The  indictment  was  held  to  be  sufficient.  That  case 
was  followed  in  Sydserf  v.  Begina;  and  in  Beg.  v.  Oompertz 
(9  Q.  B.  838),  Lord  Denman  says  of  it,  ''  Beg.  v.  QUI  has  never 
been  over-ruled,  and  is  founded  on  excellent  reason,  and  has 
been  recognised,  though  not  without  regret,  as  it  may  give  too 
little  information  to  the  accused.^'  Beg,  v.  Qill  is  therefore  a 
weighty  authority,  but  we  are  not  bound  in  any  way  to  extend  it. 
Abbott,  C.  J.,  in  that  case  says,  "  The  nature  of  the  offence  must 
be  laid  with  reasonable  certainty  so  as  to  apprise  the  defendant 
of  the  charge/'  Reg.  v.  QUI  goes  to  the  utmost  verge  of  the 
law  and  the  indictment  before  us,  it  will  be  observed,  is  still 
more  general  and  in  my  opinion  does  not  with  reasonable 
certainty  apprise  the  defendant  of  the  charge  against  him.  I 
may  add,  too,  with  Lord  Mansfield,  that  ''  In  a  criminal  charge 
there  is  no  latitude  of  intendment  to  include  more  than  is  charged. 
The  charge  must  be  explicit  enough  to  support  itself.''  A  practice 
has  recently  prevailed  of  shaping  indictments  in  so  very  general 
a  form  as  to  cast  the  smallest  burden  of  proof  on  the  prosecutor ; 
— that  may  be  all  right,  but  the  prosecutor  has  in  the  present 
instance  finessed  too  much.  I  have  only  to  add  that  I  do  not  iu 
the  least  rest  my  judgment  on  Beg.  v.  Martin  (8  A.  &  E.  481) 
so  strenuously  pressed  by  the  defendants'  counsel,  which  is 
applicable  to  an  indictment  under  the  statute  for  obtaining  goods 
by  false  pretences ;  nor  would  I  extend  that  decision  to  a  case  of 
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Whitb       an  indictment  for  a  conspiracy  to  cheat  where  the  conspiracy  is 

Thb  Qubbx.   *^®  S^^  ^^  *^®  charge. 

* "        Baery,  J. — I  also  think  that  our  judgment  should  be  for  the 

1876.        prisoner.     The  indictment  surpasses  in  vagueness  and  uncertainty 

False  prtencei  ^^7  precedent  to  which  we  have  been  referred  and,  as  I  believe, 

—Conspiracy  any  precedent  that  can  be  found  in  the  books.     I  am  not  sure 

•  Indictment,  that,  notwithstanding  the  statute,  the  count  is  not  bad,  according 

to  Reg.  V.  Parker,  for  omitting  to  state  to  whom  the  moneys 

belonged ;   but  I  do  not  think  it  necessary  to  give  any  opinion 

on  that  point,  as  I  rest  my  judgment  not  upon  the  omission  of 

any  particular  averment  or   averments,  but  upon  the   general 

frame  and  structure  of  the  indictment  which,  in  my  opinion,  is 

too  vague,  undefined  and  uncertain  in  language  to  be  the  record 

of  the  charge  upon  which  an  accused  person  is  to  be  put  on  trial. 

Jvdgmentfor  the  'plaintiff. 


COURT  OF  CRIMINAL  APPEAL. 

Saturday,  Nov.  18,  1876. 

(Before  Cockburn,  C.J.,  Kelly,  C.B.,  Bhamwbll,  B.,  Brett,  J., 
Amphlett,  B.,  Archibald,  J.,  Pollock,  B.,  and  Field,  J.) 

Rig.  v.  TATLOCK.(a) 

Larceny  Act — Broker  embezzling  proceeds  of  marine  policies^-^ 
24  ^  25  Vict.  c.  96,  s.  75-^Ohattel — Securities  for  payment  of 
money — Valuable  security. 

An  insv/rance  broker  was  employed  by  prosecutor  to  effect  three 
policies  upon  a  vessel,  which  he  did,  advancing  the  premiums. 
A  total  loss  having  occurred  the  broker  received  the  necessary 
documents  from  the  prosecutor  to  collect  the  moneys  insured, 
and  thereupon  collected  the  amounts  due  upon  two  of  the 
policies  by  cheques  payable  to  his  oi'der,  which  he  paid  into  his 
own  bank  to  his  own  credit.  The  premiums  advanced  by  the 
broker  and  his  comm/ission  on  effecting  the  policies  and  receiving 
the  losses  were  unpaid  to  him.  The  broker,  on  being  asked  for 
tJie  moneys  after  they  had  been  received,  sa-id  they  were  not  due 
until  a  future  day,  and  subsequently  made  excuses,  and  did  not 

(a)  Reported  by  John  Thompson,  Esq.,  BarriBter-at-Law. 
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pay  over  the  sums  received  on  account  of  the  losses  to  the 
prosecutor.  The  jury,  in  answer  to  a  question  hft  to  them, 
found  that  the  policies  had  been  intrusted  to  the  broker  for  a 
sjiecial  purpose,  viz,,  that  he  should  receive  the  moneys  due  on 
Uiem  and  forthwith  pay  them  over  to  the  prosecutor.  There 
was  no  evidence  to  support  such  a  finding  in  the  case. 

Held,  that  there  was  a  miscarriage,  and  as  the  Court  had  no 
power  to  direct  a  new  trial  the  conviction  should  be  quashed, 

Semble,  that  a  marine  policy  of  irisurance,  upon  which  a  loss  has 
occurred  in  respect  of  the  perils  insured  against  is  a  security  for 
tlie  payment  of  money  within  tlie  first  branch  of  sect,  75  q/"  24  ^ 
25  Vict,  c.  76. 

Qitcere,  whether  such  a  policy  is  a  chattel  or  valuable  security 
within  the  second  branch  of  that  section, 

CASE  stated  for  the  opinion  of  this  Court  by  Mr.  Commis- 
sioner Kerr. 

At  the  session  of  the  Central  Criminal  Courts  held  on  Monday^ 
the  28th  of*February,  1876,  the  prisoner  was  tried  before  me  upon 
an  indictment,  the  second  count  of  which  was  founded  on  the 
second  branch  of  the  75th  section  of  the  stat.  24  &  25  Vict. 
c.  96,  was  as  follows  : 

Second  Count. — And  the  jurors,  &c.,  that  the  said  William 
Ananias  Crage,  trading  under  the  style  and  firm  of  Overall,  Son,  and 
Co.  heretofore,  to  wit,  on  the  27th  of  November,  1875,  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  did  entrust  the 
said  William  Thomas  Augustus  Tatlock,  as  his  broker,  attorney, 
and  agent,  with  certain  valuable  securities,  to  wit,  two  policies  of 
insurance  for  650i.  and  500Z.  respectively,  for  a  special  purpose, 
that  is  to  say,  that  he  the  said  W.  T.  A.  Tatlock  should  receive 
the  said  sums  of  6502.  and  500{.,  which  were  then  due  and 
payable  on  the  said  policies  of  insurance,  and  forthwith  pay  over 
to  the  said  W.  A.  Crage  the  sum  of  1138Z.  10«.,  without  any 
authority  to  him,  the  said  W.  T.  A.  Tatlock,  to  sell,  negotiate, 
transfer,  or  pledge,  the  said  valuable  securities.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  W.  T. 
A.  Tatlock,  being  a  broker,  attorney,  and  agent,  as  aforesaid,  on 
the  day  and  year  aforesaid,  and  within  the  jurisdiction  aforesaid, 
in  violation  of  good  faith,  and  contrary  to  the  said  object  and 
purpose  for  which  the  said  valuable  securities  were  entrusted  to 
the  said  W.  T.  A.  Tatlock,  as  aforesaid — unlawfully  did  convert 
to  his  own  use  and  benefit  a  certain  part  of  the  proceeds  of  the 
said  valuable  securities,  to  wit,  the  sum  of  1188Z.  10s.,  contrary 
to  the  form  of  the  statute,  &o,,  and  against  the  peace,  &c. 

The  facts  adduced  in  evidence  were  these : 

The  prisoner  was  an  insurance  broker  in  the  city  of  London, 
trading  as  Tatlock  Brothers,  and  in  November,  1875,  was 
employed  by  W.  A.  Crage  (trading  under  the  style  of  8.  Overall, 
Sons  and  Company)  to  efiect  for  him  (Crage)  an  insurance  on  the 
cargo  of  a  ship  called  the  Agatlia  to  the  extent  of  16502.    The 
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Tatlock. 
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^^'  prisoner  was  to  pay  the  necessary  premium.     He  delivered  to 

TAiiioGK  Crage  the  following  memorandum : 

'  London,  17th  Nov.  1876. 

2370^  Tatlock  Brothers  To  Messn.  OYerall,  Son  and  Co. 

*  Dr.  to  insnrance  for  1650/.  on  Agatha  at  8O5.  per  oent £24  15    0 

LtwcAitv  bv  u  unxij     •••         •••         .«•         »•«         ••■         •••         ••■         ...         «••       "     *    ** 


Broker — 
VtUuabk 
Security, 


Less  10  per  cent.  diBcount  for  cash  on  28/.  10s.  Sd, 


24  19    8 
...      2    7    0 

£22  12    8 
Tatixxx,  Brothebs. 


On  the  27th  November  prisoner  was  at  Crage's  counting  house^ 
and  Crage^s  clerk  said  to  him,  "  By  the  bye,  Mr.  Tatlock,  we 
have  an  account  due  to  you^'  (alluding  to  the  above).  Prisoner 
replied,  "  Oh,  never  mind  that,  I  shall  have  to  give  you  a  cheque 
presently.*'  The  loss  of  the  Agatha  was  by  this  time  known. 
The  clerk,  in  consequence  of  this  statement  by  the  prisoner  did 
not  give  him  a  cheque  for  the  amount  of  the  premium. 

On  the  27th  of  November,  1875,  Crage  having  heard  of  the  loss 
of  the  Agatha,  gave  the  prisoner  directions  to  obtain  the  money 
on  the  policies,  and  wrote  to  him  as  follows : 

London,  27th  Nov.  1875, 102,  Low«r  Thamee-Btreet. 
Messrs.  Tatlock  and  Brothers. 

Gentlemen, 'Here with  we  hand  yon  the  necessary  documents  for  recoTering  the 
amonnt  insured  on  Agatha^  Lerwick,  and  list  of  same,  which  please  sign  and  retnm 
per  bearer. — ^We  are,  gentlemen,  yours  truly,  S.  Overall,  Son,  and  Oompant. 

With  that  letter  Crage  sent  to  prisoner,  and  prisoner  received, 
three  policies  of  insurance  for  the  sums  of  630Z.  in  the  Archangel 
Office,  5001.  in  the  Imperial  Office,  and  5001.  by  underwriters,  the 
captain^s  protest,  bill  of  lading,  and  a  letter  from  Lloyd^s  agent. 

On  the  17th  December  the  prisoner  received  from  the  Imperial 
Office  the  5001.  on  their  policy  by  a  cheque  payable  to  his  order, 
and  he  paid  that  cheque  into  his  own  bank,  the  Union,  to  his  own 
credit,  and  it  was  cashed  and  credited  to  him. 

On  the  31st  December  the  prisoner  received  from  the  Archangel 
Office  the  6501.  on  their  policy,  by  a  cheque  payable  to  his  order, 
and  he  paid  that  cheque  into  his  own  bank,  to  his  own  credit, 
and  it  was  cashed  aad  credited  to  him. 

On  the  11th  January,  1876,  prisoner  wrote  and  sent  to  Crage 
the  following  memorandum : 

London,  10th  Jan.  1876. 
From  Tatlock  Brothers.  To  Messrs.  S.  Overall,  Son,  and  Oo. 

Cr.— By  total  loss  per  ^^a^Aa     £1650    0    0 

Less  commission  receiving         16  10    0 


Due  17th  Jan.  1876,  subject  to  payment  by  underwriters. 


£1688  10    0 


Tatlock  Bbothbbs. 


Crage  called  on  prisoner  twice  for  the  money,  and  the  prisoner 
said  it  was  not  due  until  17th  of  January.  Again  on  the  I8th, 
Crage  called  upon  him  and  asked  for  the  money,  and  prisoner 
said  he  could  not  let  him  have  it  at  present,  but  should  be  able  to 
let  him  have  it  on  Saturday^  or  some  of  it. 
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On  the  19 til  prisoner  went  to  Crage  and  said  he  conld  not  get  Rm. 

the  money  till  Saturday^  and  would  let  Crage  know  on  the  follow-  -   *'• 

ing  Thursday  how  much  he  (prisoner)   could  get  by  Saturday.       

On  the  20th  January   prisoner  wrote   and  sent   to   Crage   the  1876. 

following  memorandum  :  ,    . 

London,  20th  Jan.  1876.  ^''^^  ^  « 

From  TaUock  Brothers.  To  MesBrs.  S.  Overall,  Son,  and  Co.  VJUt 

Agatha.  c^"# 

Dear  Sirs,^We  fear  that  we  shall  be  unable  to  exceed  1000/.  upon  the  loss  for  the      ^^^cuniy. 
above-named  vessel  on  Saturday  next. — Yours  truly,  Tatlogk  Bbothsbs. 

Upon  receipt  of  that  memorandum^  Crage  called  upon  prisoner 
for  the  money,  who  said  "  It  would  be  impossible  for  a  broker  to 
carry  on  his  business  if  he  had  to  pay  immediately.^^  Crage 
replied,  ''  Having  had  the  money,  as  I  presume  you  have,  you 
should  pay  it  at  once.  You  have  no  business  to  withhold  it.  Let 
me  see  the  policies/'  Prisoner  thereupon  went  to  a  safe  and 
rummaged  it  and  then  said,  '^  I  have  not  the  policies,  the  office 
has  kept  them.''  Crage  replied,  "  The  office  would  not  have  kept 
them  unless  they  had  paid  for  them."  The  prisoner  said,  '^  Two  of 
the  offices  have  settled  with  me  in  account ;  "  and  prisoner  then 
handed  to  Crage  one  of  the  three,  viz.,  the  underwriter's  policy 
for  500Z.,  and  Crage  himself  obtained  the  money  on  that  policy. 

The  prisoner  never  paid  Crage  any  money,  and  on  the  27th 
January,  1876,  he  filed  his  petition  for  liquidation,  with  a  state- 
ment of  debts  25002.,  and  returned  Crage  as  a  creditor  for 
11122.  K>8.  \\d.  The  trustee  under  the  prisoner's  liquidation 
received  the  balance  (about  6002.)  standing  to  the  credit  of  the 
prisoner  at  the  Union  Bank;  and  five  creditors  only  having 
proved  under  the  liquidation,  the  prisoner's  discharge  under  the 
liquidation  was  granted.  Mr.  Crage  did  not  prove,  but  re- 
pudiated the  liquidation  altogether. 

It  was  contended  by  Mr.  Straight,  on  behalf  of  the  prisoner 
that  the  facts  as  proved  did  not  show  the  prisoner  to  have  com- 
mitted the  offence  mentioned  in  the  statute,  and  that  I  ought  so 
tell  the  jury.  I,  however,  laid  the  facts  before  the  jury,  and  asked 
them  the  following  questions,  viz. : 

1.  Did  Crage  intrust  the  prisoner  with  the  two  policies  of 
insurance. 

2.  Did  he  intrust  him  with  them  for  a  special  purpose  f 

3.  Was  that  special  purpose  that  he  should  receive  the  moneys 
and  forthwith  pay  over  the  moneys  when  received  to  Crage  f 

4.  Had  the  prisoner  any  authority  to  sell,  negotiate,  transfer, 
or  pledge  them  f 

5.  Did  he,  in  violation  of  good  faith^  and  contrary  to  the 
purpose  for  which  they  were  intrusted  to  him,  convert  any  part 
of  the  proceeds  to  his  own  use  f 

The  jury  answered  questions  1,  2,  8,  and  6  in  the  affirmative, 
and  No.  4,  in  the  negative,  and  under  my  direction  they  found 
theprisoner  guilty,  and  the  verdict  was  so  recorded. 

The  question  reserved  by  me  for  the  consideration  of  the 
Court  above,  is  whether  the  facts   as  proved  were  sufficient  to 
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constitute  the  offence  mentioned  in  the  statute^  or  whether  I  ought 
to  haye  directed  the  jury  to  find  a  verdict  of  not  guilty. 
The  prisoner  is  in  custody  awaiting  judgment. 

B.  Malcolm  Ejbbb^  Commissioner^  &c. 

Bro^^^      The  case  was  twice  argued;  first,  on  May  27,  when  the  Court 
Vcduahh     referred  it  to  the  full  Court,  and  before  the  full  Court  on  June  24. 
Straight,  for  the  prisoner. — ^The  prisoner  was  indicted  under 
the  second  branch  of  sect.  75  of  the  24  &  25  Vict.  c.  96,  for 
unlawfully  converting,  in  violation  of  good  faith  and  contrary  to 
the  purpose  for  'which  the  same  were  entrusted  to  him,  the  pro- 
ceeds of  certain  valuable  securities  intrusted  to  him  for  a  special 
purpose,  that  is  to  say,  that  he  should  receive  the  sums  payable 
thereon  and  forthwith  pay  over  the  same  to  the  prosecutor.     The 
75th  section  provides  for  two  distinct  offences.     The  first  branch 
provides  for  the  case  of  an  agent  "  intrusted  with  money  or  a 
security  for  the  payment  of  money,''  with  a  direction  in  writing 
as  to  the  application  thereof,  who  shall  in  violation  of  good  faith 
and  contrary  to  the  terms  of  such  direction,  convert  the  same  or 
any  part  of  the  proceeds  thereof  to  his  own  use  or  benefit,  or  the 
use  or  benefit  of  any  person  other  than  the  person  by  whom  he  shall 
have  been  so  intrusted.  The  second  branch  provides  for  the  case  of 
an  agent  intrusted  with  '^  any  chattel  or  valuable  security,  or  any 
power  of  attorney  for  the  sale   or  transfer  of  stock ''  for  safe 
custody  or  any  special  purpose  without  any  authority  to   sell, 
negotiate,  transfer,  or  pledge,  who  shall  in  violation  of  good  faith 
and  contrary  to  the  purpose  for  which  the  same  shall  have  been 
intrusted,  sell,  negotiate,  transfer,  or  pledge,  or  in  any  manner 
convert  to  his  own  use  or  benefit,  or  the  use  or  benefit  of  any 
person  other  than  the  person  by  whom  he  shall  have  been  so 
intrusted,  such  chattel  or  security  or  the  proceeds  of  the  same  or 
any  part  thereof.''  Upon  this  indictment  under  the  second  branch, 
the  conviction  was  wrong,  for   there  was   no   dealing  by   the 
prisoner  with  the  policies  of  insurance  contrary  to  the  purpose 
for  which  the  same  were  intrusted  to  him.     It  will  not  do  to  say 
the  offence  is  divisible  into  two  parts,  (1)  converting  the  security, 
(2)  converting  the  proceeds,  for  it  is  contended  that  to  render  the 
agent  liable  for  converting  the  proceeds  he  must  first  convert  the 
security  contrary  to  the  terms  of  the  provision.     The  case  of 
Beg.  V.  Oooper  (12  Cox  C.  C.  600;  L.  Rep.  2  C.  C.  R.  127)  is  in 
favour  of  the  prisoner.     In  the  present  case  the  prisoner  was 
intrusted  with  the  policies  of  insurance  to  collect  what  was  due 
upon  them.     He  was  entitled  to  hand  them  over  to  the  under- 
writers:  and  the  cheques  he  received  for  the  losses  were  payable 
to  his  order  and  there  was  nothing  wrong  in  his  paying  them 
in  to   his   own  bankers.      Then    at  what  moment   was    there 
any  fraudulent  conversion  within  the  meaning  of  the  section  ? 
According  to  the  course  of  dealing  the  prisoner  was  entitled  to 
deduct  what  was  owing  to  him  by  the  prosecutor  for  premiums 
and  commission.    There  was  no  evidence  in  the  case  of  any 
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fraudulent  conversion  at  the  time  he  paid  the  cheques  in  to  his        Ru. 
bankers.    He  was  entitled  to  hold  the  cheques  according  to  the  ^- 

usage  of  business  among  insurance  brokers.  ' 

BesI^,  for  the  prosecution. — First,  as  to  the  construction  of       1876. 

the  statute.     The  second  branch  of  sect.   75  comprehends  two        ; 

cases,  (l)  where  the  agent  fraudulently  converts  the  valuable  Broker^'' 
security,  (2)  where  he  fraudulently  converts  the  proceeds  of  a  Valuable 
valuable  security  correctly  dealt  with.  That  this  is  the  right  Secuntif. 
construction  would  appear  to  be  so  from  the  course  of  legislation 
on  this  subject.  The  first  statute,  52  Geo.  3,  c.  63,  s.  1,  did  not 
contain  the  words  "  or  the  proceeds  of  the  same.^'  They  were 
introduced  into  the  7  &  8  Oeo.  4,  c.  29,  s.  49,  apparently  to 
meet  cases  like  the  present,  and  the  24  &  25  Yict.  c.  76,  s.  75, 
follows  the  words  of  that  enactment.  The  case  of  Reg,  v.  Ooopei' 
may  be  reviewed.  Secondly,  as  to  the  facts  stated  in  the  case. 
[CocKBUEiN,  C.  J. — What  evidence  was  there  to  show  that  the 
prisoner  was  bound  to  pay  over  the  proceeds  by  a  certain  day  ?] 
The  broker's  month  had  elapsed  when  he  was  asked  to  pay  over 
the  proceeds.  Besides,  after  verdict  the  court  will  assume  that 
there  was  evidence  to  support  the  finding  of  the  jury :  {Heymann 
V.  The  Queen,  12  Cox  C.  C.  383).  Ov/r.  adv.  vult. 

m 

Nov,  18. — OocKBUBN,  C.  J." — The  defendant  was  indicted  under 
the  75th  section  of  the  24  &  25  Vict.  c.  96.  The  facts  are  as 
follow :  Having  negotiated  as  broker  certain  policies  of  insurance 
on  a  ship  belonging  to  the  prosecutor,  and  the  ship  having  been 
lost,  the  defendant  was  intrusted  with  the  policies  for  the  pur« 
pose  of  collecting  the  amounts  due  upon  them.  These  he  received 
in  cheques  payable  to  his  own  order,  which  he  indorsed  and  paid 
into  his  bankers  to  his  own  credit ;  but  he  failed,  either  then  or 
at  any  time  afterwards,  to  pay  the  amount  to  the  prosecutors  and 
two  months  later  filed  a  petition  for  liquidation.  The  jury,  in 
answer  to  questions  specifically  put  to  them  by  the  learned 
Commissioner,  before  whom  the  case  was  tried,  found  expressly 
that  the  prisoner  was  intrusted  with  the  policies  for  a  special  pur- 
pose, namely,  that  he  should  receive,  and  when  received,  forth- 
with pay  over  the  moneys  to  the  prosecutors.  They  further 
found  that  the  prisoner  had  no  authority  to  sell,  negotiate, 
transfer,  or  pledge  the  policies ;  and  that,  in  violation  of  good 
faith,  and  contrary  to  the  purpose  for  which  they  were  intrusted 
to  him  he  converted  the  proceeds  to  his  own  use.  Upon  which 
they  were  directed  by  the  learned  Commissioner  to  find  the 
prisoner  guilty.  The  question  submitted  to  us  is,  whether  the 
facts  as  proved  werq  sufficient  to  constitute  the  ofience  mentioned 
in  the  statute,  or  whether  the  jury  should  have  been  directed  to 
find  a  verdict  of  not  guilty.  It  appears  to  me  plain  that  there 
has  been  a  miscarriage  in  this  case.  But  I  scarcely  know  in 
what  position  we  are  placed  as  to  the  decision  we  can  pronounce, 
whether  our  opinion  is  asked  upon  the  facts  as  found  by  the  jury 
or  on  the  facts  as  proved  by  the  evidence ;  it  being  to  my  mind 
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perfectly  plain  not  oi^^y  ^^^^  ^^^  right  questions  have  not  been 
pat  to  the  jury^  bat  also  that  the  answers  to  the  questions  as  put 
are  directly  contrary  to  the  evidence.  The  proper  remedy  would 
be  a  new  trial,  but  that  we  have  no  authority  to  direct.  I  think, 
^  .  however,  that  the  form  in  which  the  question  is  put  leaves  it  open 
Broker^  for  US  to  Say  whether  the  learned  Commissioner,  instead  of  putting 
any  questions  to  the  jury,  should  not  upon  the  evidence  have 
directed  them  to  acquit  the  prisoner;  and  this,  I  think,  would 
have  been  the  proper  course,  the  evidence  being,  in  my  opinion, 
insufficient  to  warrant  a  conviction.  The  case  turns  on  the  con- 
struction of  the  second  branch  of  the  section  referred  to,  which 
enacts  that,  '^  whosoever  having  been  intrusted,  either  solely  or 
jointly  with  any  other  person,  as  a  banker,  merchant,  broker, 
attorney,  or  other  agent,  with  any  chattel  or  valuable  security,  or 
any  power  of  attorney  for  the  sale  or  transfer  of  any  share  op 
interest  in. any  public  Stock  or  Funds,  whether  of  the  United 
Kingdom  or  of  any  Foreign  State,  or  in  any  stock  or  fund  of  any 
body  corporate,  company,  or  society,  for  safe  custody  or  for  any 
special  purpose,  without  any  authority  to  sell,  negotiate,  transfer, 
or  pledge,  shall  in  violation  of  good  faith,  and  contrary  to  the 
object  or  purpose  for  which  such  chattel,  security,  or  power  of 
attorney  shall  have  been  intrusted  to  him,  sell,  negotiate,  transfer, 
pledge,  or  in  any  manner  convert  to  his  own  use  or  benefit,  or 
the  use  or  benefit  of  any  person  other  than  the  person  by  whom 
he  shall  have  been  so  intrusted,  such  chattel  or  security,  or  the 
proceeds  of  the  same  or  any  part  thereof,  or  the  share  or  interest 
m  the  stock  or  fund  to  which  such  power  of  attorney  shall 
relate,  or  any  part  thereof,  shall  be  guilty  of  a  misdemeanour.'^ 
I  entertain  very  serious  doubt  whether  a  policy  of  insurance 
comes  within  this  section.  The  term  '^chattel''  is  intended, 
I  think,  to  apply  to  objects  which  can  be  sold,  bartered,  or 
pledged,  and  a  policy  of  insurance  cannot  be  said  to  be  a 
"valuable  security ^^  any  more  than  a  contract  of  sale  or  any 
other  contract.  It  is  simply  a  contract  whereby,  in  con- 
sideration of  a  premium,  one  party  insures  another  against  a 
given  loss.  Unless  the  loss  occurs,  nothing  is  payable.  A 
valuable  security  is  one  on  which  money  is  payable  irrespective  of 
any  contingency.  Moreover,  a  policy  of  insurance  upon  which 
money  is  received  is  neither  "sold,''  "negotiated,"  "transferred,'' 
or  "  pledged,"  in  any  sense  of  the  word.  The  money  due  on  it 
is  paid  and  the  contract  comes  to  an  end,  just  as  when  money  is 
paid  on  a  contract  of  sale.  I  likewise  entertain  very  serious 
doubt  whether  this  enactment  extends  to  a  case  in  which  a  person 
intrusted  with  any  of  the  instruments  enumerated  in  the  section 
for  the  purpose  of  disposing  of  it  or  receiving  money  on  it 
having  done  so  embezzles  the  proceeds.  The  enactment,  if  the 
words  are  carefully  followed,  appears  to  me  to  apply  and,  indeed, 
to  be  intended  to  apply,  solely  to  the  dealing  with  securities 
without  authority  and  contrary  to  the  purpose  for  which  they 
were  intrusted,  and  in  so  doing  converting  the  instrument  or  the 
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proceeds  of  it  to  the  ase  of  the  party  so  violating  his  trust.     But        j^j^^ 
here  the  party  uses  the  instrument  for  the  very  purpose  for  which  ». 

it  was  intrusted  to  him  namely^  that  of  receiving  the  money  due     Tatlook. 
on  it.     Let  us  assume^  for  the  purpose  of  the  argument^  that  he        igj^. 

afterwards  embezzled  the  money.    He  still  cannot  be  said  to  have        

dealt  with  the  policy  '^ without  authority,^'  which  by  the  express  ^n^^^" 
terms  of  the  statute  is  an  essential  element  of  the  offence.  It  VakuMe 
may^  however^  be  said^  that  if  an  instrument  is  intrusted  to  a  Security. 
person  for  the  purpose  of  his  receiving  money  upon  it  and  hand- 
ing over  the  money  so  received  to  the  principal,  he  receives  it  for 
a  "  special  purpose,**  and  that  if  the  agent  receives  such  money 
with  the  intention  of  applying  it  to  his  own  use  instead  of 
handing  it  over  to  the  person  employing  him,  the  authority  being 
violated  by  the  intended  fraud,  he  is  acting  without  authority  as 
well  as  in  violation  of  good  faith.  Assuming  this  to  be  so,  and 
that  a  party  receiving  money  on  an  instrument  entrusted  to  him 
for  the  special  purpose  of  his  receiving  the  money  due  upon  it 
and  forthwith  handing  such  money  over  in  specie,  and  who  at  the 
time  he  receives  the  money  intends,  in  violation  of  good  faith,  to 
apply  it  to  his  own  use,  commits  the  offence  created  by  the 
statute,  I  doubt  exceedingly  whether  that  would  be  so  where  the 
money  having  been  received  with  an  honest  intention,  the  fraudu- 
lent design  of  misappropriating  it  afterwards  arose.  If  this  doubt 
be  well  founded,  it  would  be  a  question  for  the  jury  whether 
the  defendant  at  the  time  he  received  the  money  intended  to 
appropriate  it  to  his  own  purposes,  a  question  which  was  not 
submitted  to  the  jury  in  the  present  case.  At  all  events,  it  is  to 
my  mind  perfectly  clear  that  unless  there  was  at  the  time  the 
money  was  received  the  fraudulent  intention  of  keeping  the 
money,  in  which  case  the  statute  may  possibly  apply,  it  cannot 
apply  to  a  case  in  which,  by  the  understanding  of  the  parties,  the 
person  receiving  the  money  is  not  to  hand  it  over  at  once  to  the 
principal  but  is  to  carry  it  to  an  account  between  them,  and 
to  pay  it  only  in  settlement  of  such  account.  That  such  was  the 
understanding  between  the  prosecutors  and  the  defendant, 
whether  as  arising  from  the  general  custom  of  trade  as  between 
insurance  brokers  and  their  principals  or  from  the  course  of  dealing 
between  these  immediate  parties,  appears  to  me  to  result  from 
the  evidence.  No  evidence  having  been  given  as  to  any  general 
custom,  I  do  not  think  we  are  at  liberty  to  take  notice  of  the 
statement  of  such  a  custom  occurring  in  any  work  on  insurance 
law ;  but  sufficient  evidence  of  the  understanding  between  the 
parties  is  to  be  found  in  the  fact  that,  when  the  defendant  is  ap- 
plied to  for  the  money  received  on  the  policies  he  answers, 
while  acknowledging  the  receipt,  that  it  will  not  be  due  to  the 
prosecutor  for  a  month,  and  this  is  acquiesced  in ;  affording,  as  it 
seems  to  me,  at  all  events  prima  facie  (and  no  evidence  was 
offered  on  the  part  of  the  prosecution  to  rebut  the  presumption) 
good  ground  to  infer  that  the  defendant,  either  by  the  custom  of 
business   or    the  course   of  dealing    between   himself  and   his 
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principals,  was  entitled,  instead  of  paying  over  the  money  at 
once,  to  hold  it  and  treat  it  as  his  own  for  a  time,  settling  for  it 
only  in  account  when  the  time  for  settlement  came.  If  such  were 
not  the  terms  on  which  the  defendant  was  employed,  it  was  for 
the  prosecution  to  rebut  the  inference  which  arises  from  the  facts 
I  have  referred  to.  Assuming  such  a  case  to  be  within  the  statute, 
it  would  be  a  question  for  the  jury  whether  the  defendant,  at  the 
time  the  money  was  received,  intended  to  embezzle  it.  Possibly 
proof  that  a  party  receiving  money  under  such  cixcumstances  was 
and  knew  himself  to  be  hopelessly  insolvent,  and  being  aware 
that  his  account  at  his  bankers  was  heavily  overdrawn,  paid  the 
money  in  to  the  credit  of  his  account,  knowing  that  the  effect  of 
his  so  doing  would  be  that  it  would  bo  totally  lost  to  the  party 
entitled  to  it,  might  be  sufficient  evidence  of  an  intention  to 
convert  the  proceeds  to  his  own  use,  although  under  other  cir- 
cumstances the  payment  of  the  money  into  his  bankers  might 
have  been  perfectly  legitimate.  But  the  only  evidence  of  insol- 
vency in  the  present  case  was  that  two  months  after  the  receipt 
of  the  money  the  defendant  filed  a  petition  for  liquidation.  At 
the  time  he  received  it  he  may  have  been  solvent.  It  was  for  the 
prosecution  to  give  evidence  as  to  the  state  of  his  circumstances, 
if  it  could  be  shown  that  he  was  insolvent  when  the  money  was 
received,  so  as  to  raise  the  inference  that  in  paying  it  into  his 
bankers  he  intended  to  defraud  the  prosecutor  of  the  amount. 
No  such  evidence  having  been  given,  I  think  that,  even  supposing 
the  case  to  be  within  the  statute,  as  to  which  I  entertain  great 
doubt,  the  learned  Commissioner  should  have  held  that  there  was 
no  case  to  go  to  the  jury  and  should  have  directed  an  acquittal. 
I  am  therefore  of  opinion  that  the  conviction  was  wrong  and 
should  be  quashed. 

Kelly,  C.  B. — I  think  it  is  so  far  doubtful  whether  a  marine 
policy  of  insurance  upon  which  a  loss  has  occurred  and  a  sum  of 
money  has  become  payable  is  a  chattel  or  a  valuable  security 
within  the  meaning  of  the  75th  section  of  the  Act,  that  I  do  not 
feel  justified  in  dissenting  from  the  judgment  of  acquittal  upon 
which  the  other  members  of  the  Court  have  agreed.  In  addition, 
however,  to  the  judgment  of  Baron  Pollock,  in  which  I  entirely 
concur,  I  would  observe  that  I  cannot  accede  to  the  doctrino  that 
because  a  man,  whose  duty  it  is  to  pay  over  a  sum  of  money  to 
another,  pays  it  into  his  bankers  and  afterwards  draws  it  out  by 
cheques  and  then  goes  into  liquidation  or  becomes  bankrupt,  he 
may  not  have  been  guilty  of  a  criminal  offence  within  this  statute, 
or  of  what  under  other  circumstances  would  have  amounted  to 
embezzlement.  It  appears  to  me  that  if  the  prisoner,  after  he 
had  received  the  money  and  ought  to  have  paid  it  to  the  prosecu- 
tor and  after  paying  it  into  his  bankers,  drew  it  out  again,  knowing 
that  he  was  insolvent,  and  applied  it  to  his  own  use,  knowing  that 
he  could  never  make  it  good,  he  was  guilty  of  fraudulently  con- 
verting the  proceeds  of  the  policy  to  his  own  use;  and  that  if  the 
policy  had  clearly  been  a  chattel  within  the  statute,  the  conviction 
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would  have  beefn  right.    Bnfc  for  the  reasoas  already  stated^  I        Rm. 
agree  that  it  should  be  quashed.  ^- 

Bbahwbll,  B. — I  am  of  opinioo,  for  the  reasons  given  in  my       ^™J^ 
Brother   Amphlett's  judgment^   that  these    policies   were   not       1876. 

valuable  securities  entrusted  to  the  prisoner  for  a  special  pur-  j.    . 

pose  within  the  meaning  of  the  second  part  of    sect.  75,  but     b^^L^ 
were  securities  for  money  within  the  first  part  of  the  section      VahtabU 
and  were  entrusted   to  the    prisoner   for  such  purpose   as  to      Seaerity. 
make  the  case  within  the  first  part  had  there  been   a  direc- 
tion in  writings  and  as  there  was  none,  the  conviction  cannot 
be  sustained. 

AjfPHLKTT,  B. — I  am  of  opinion  that  the  conviction  must  be 
quashed.  The  indictment  is  framed  upon  the  second  branch  of 
the  75th  section  of  the  24  &  25  Vict.  96,  and  the  case  alleged 
against  the  defendant  is,  that  being  intrusted  as  a  broker  with 
certain  ship  policies  for  the  special  purpose  of  receiving  the  moneys 
due  thereon  and  paying  over  the  same  forthwith  to  the  prosecutor, 
he  fraudulently  converted  the  same  to  his  own  use.  Now,  looking 
at  both  branches  of  the  section,  which  we  ought  to  do  for  the 
purpose  of  arriving  at  the  true  meaning  of  either^  it  appears  to 
me  that  the  second  branch  only  deals  with  the  case  of  chattels 
and  securities  sold  or  converted  into  money  without  authority, 
and  does  not  embrace  in  its  provisions  policies  like  these  which 
were  intrusted  to  the  defendant  for  collection.  For  we  must 
observe  that  the  section  only  relates  to  certain  classes  of  agents 
whom  the  Legislature  has  not  thought  fit  to  make  amenable  to 
the  ordinary  law  of  embezzlement,  and  it  is  only  therefore  under 
defined  conditions  and  safeguards  that  such  agents  can  be  pro- 
ceeded against  criminally  for  misappropriating  moneys  or 
securities  intrusted  to  them.  The  general  scheme  appears  to  be 
this :  If  money  or  securities  which  they  are  authorised  to  con- 
vert into  money  are  intrusted  to  agents  of  this  character,  they 
are  only  answerable  criminally  for  a  fraudulent  misappropriation 
if  a  direction  in  writing  as  to  the  disposal  of  such  moneys  was 
g^ven.  That  is  provided  for  by  the  first  branch  of  the  section, 
which  embraces  the  case  we  are  considering,  for  I  cannot  doubt, 
having  regard  to  the  Interpretation  Clause,  that  the  policies  were 
securities  for  the  payment  of  money  within  the  meaning  of  the 
section.  There  remained  the  case  (which  was  supposed  also  to 
require  the  protection  of  the  criminal  law)  of  chattelB  or  securities 
entrusted  to  such  agents  for  safe  custody,  or  for  some  special 
purpose,  without  authority  to  sell  or  convert  into  money,  and  that 
IS  provided  for  by  the  second  branch  of  the  section,  which  makes 
such  agents  criminally  liable  for  a  fraudulent  misappropriation  of 
such  last  mentioned  chattels  or  securities,  or  of  the  proceeds  of 
the  same.  It  has  been  argued  that  these  last  words  can  have  no 
meaning  unless  they  are  held  to  refer  to  securities  other  than  those 
which  they  had  no  authority  to  convert  into  money.  I  think  this 
is  a  mistake ;  these  words  are  not  to  be  found  in  the  first  Act  (52 
Geo.  8,  o.  63)  on  this  subject,  but  were  inserted  in  the  subsequent 
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Rbq.       Acts  for  the  obvious  purpose^  as  it  appears  to  me^  of  meetang  the 
^'  case^  which  may  well  happen,  of  sach  agent  selling,  or  at  all 

ATuxg.     gy^^^  alleging  that  he  has  sold,  honestly  though  without  authority, 
1876.        and  afterwards  yielding  to  temptation  and  fraudulently  conyerting 
,  ,       the  proceeds  to  his  own  use.    Without  these  words  the  asrent  in 

j^^jtir^-     such  a  case  would  escape,  or  it  might  at  all  events  be  more  difficult 
VabuUfU     to  convict  him.     The  irrational  consequences  that  might  occur  if 
Security,     securities  dealt  with  by  the  first  were  also  held  to  be  comprised 
in   the  second  branch  of  the  section  are  numerous   and,  as  it 
appears  to  me,  afibrd  a  strong  argument  that  it  was  not  so  intended 
by  the  Legislature.     For  instance,  if  you  gave  such  an  agent 
money  for  a  particular  purpose,  but  not  expressed  in  writing,  he 
would  not  be  criminally  responsible ;  but,  if  you  had  given  him  a 
cheque  and  told  him  verbally  to  get  it  cashed  and  apply  the  pro- 
ceedis  in  the  same  wav,  he  would.     What  is  the  sense  or  meaning 
of  such  a  distinction  r   Is  he  not,  as  soon  as  he  cashes  the  cheque, 
entrusted  with  the  amount  exactly  in  the  same  way  as  if  it  had 
been  handed  over  to  him  directly  by  his  principal  ?    Again,  it  is 
admitted  on  all  hands  that  if  a  debenture  or  other  security  be 
entrusted  to  a  broker  with  authority  to  sell,  negotiate,  transfer,  or 
pledge,  the  case  would  not  be  within  the  second  branch  of  the  section 
and  that,  in  the  absence  of  a  written  direction  as  to  the  disposal 
of  the  proceeds,  he  would  be  civilly  only,  not  criminally,  respon- 
sible; but,  according  to  the  argument,  if  the  security  were  entrusted 
to  him  for  the  purpose  of  collecting  the  moneys  due  upon  it,  he 
would  be  criminally  responsible  for  the  misapplication  of  the 
proceeds.     I  confess  I  cannot  see  any  reason  why  he  should  be 
criminally  responsible  in  one  case  but  not  in  the  other.     It  is 
certainly  difficult  to  bring  a  broker  so  authorised  to  collect  moneys 
due  on  a  security  within  the  description  of  an  agent  authorised  to 
sell,  negotiate,  transfer,  or  pledge,  although  I  think  there  is  little 
doubt  that  the  framers  of  the  section,  by  the  use  of  the  latter 
words,  imagined  that  they  had  exhausted  every  means  of  convert- 
ing securities  into  money.     I  do  not,  however,  think  it  necessary 
to  deal  with  that  difficulty,  since  my  judgment  is  based,  not  upon 
subtleties  of  language,  but  upon  the  broad  ground  that,  according 
to  the  true  construction  of  the  section,  cases  which,  if  there  had 
been  a  written  direction,  would  have  fallen  within  the  first  branch, 
do  not,  in  the  absence  of  such  written  direction,  fall  within  the 
second  branch  of  the  section.     In  fact  I  think  that  the  cardinal 
principle   of  the  section  is  that  such  an  agent  is,  only  in  the 
absence  of  a  written  direction,  to  be  criminally  responsible  for 
moneys  which  may  come  into  his  hands  by  some  unauthorised  act 
of  his  own.     The  construction  of  the  section  was  adopted  and 
formed  the  ground   of  an   unanimous  decision  of  the  Court  of 
Appeal  consisting  of  five  judges,  in  Beg.  v.  Oooper  (12  Cox  C.  C. 
600;  L.  Bep.  2  C.  C.  B.  127),  and  I  think  we  are  bound  by  that 
authority,  even  if  it  be  the  fact,  as  is  alleged,  that  there  was 
another  ground  unnoticed  by  the  counsel  who  argued  or  the 
Judges  who  decided  the  case,  which  might  have  supported  the 
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d^^ion.     TTpoti  the  otber  point  AfgHed  before  ds  as  to  the  suffi-        Kbo. 
ciencv  of  the  evidence  in  point  of  fnct  to  support  the  conriction,     ^   **• 
I  will  only  say  that  I  find  it  very  difficult  to  understand  what,  if        ™^ 
anything,  the  learned  Judge  has  referred  to  us  beyond  the  legal        1876. 
question  on  which  I  have  already  expressed  my  opinion,     ff  he  f^JZITt, 
meant  to  ask  us  whether  the  facts  stated  in  the  case  justified  the     Br^^°^ 
finding  of  the  jury,  I  should  say  they  did  not,  for  I  can  find  in      VahMe 
the  facts  as  stated  no  evidence  at  all  of  the  special  purpose  stated      Seemitg, 
in  the  indictment  and  consequently  none  of  the  alleged  con- 
version. 

Bbbtt,  J.,  and  Field,  J.,  acquiesced  in  the  judgment  of  Akphlittt, 
B.,  and  Abchibald,  J.,  died  during  the  Long  Vacation. 

PoLTiOCK,  B. — In  so  far  as  the  decision  of  this  case  depends  upon 
the  proper  construction  to  be  put  upon  the  section  of  the  statute 
under  which  tbe  prisoner  was  indicted,  the  24  &  25  Vict.  c.  96, 
s.  75, 1  entertained  during  the  argument,  and  still  entertain,  con- 
siderable doubt.  I  have  had,  however,  the  advantage  of  seeing 
the  judgments  which  have  been  prepared  by  my  learned  brothers 
and,  thinking  as  I  do  that  the  conviction  was  unsatisfactory,  for 
reasons  to  which  I  will  presently  refer,  I  am  not  prepared  to  differ 
with  the  view  which  has  been  taken  by  the  majority  of  the  Court 
upon  the  construction  of  a  statute  which  is  undoubtedly  capable 
of  more  than  one  interpretation.  If  it  could  be  assumed  that  the 
construction  of  the  statute  which  was  insisted  upon  by  the  pro- 
secution was  correct,  it  appears  to  me  that,  having  reference  to 
the  duty  of  the  prisoner  to  pay  over  to  the  prosecutor  the  sums 
of  money  which  he  had  received  in  payment  of  the  policies,  and 
also  to  the  false  statement  made  by  the  prisoner  to  the  prosecutor 
after  he  had  received  these  sums,  there  may  have  been  evidence 
which  might  and  ought  to  have  been  submitted  to  the  jury  with 
a  view  to  their  finding  whether  or  no  the  prisoner,  who  un- 
doubtedly had  the  money,  had  converted  it  to  his  own  use  or  benefit 
within  the  meaning  of  the  statute.  But  the  prisoner  was  not  a  more 
clerk  of  tiie  prosecutors,  lie  was  an  insurance  broker  carrying  on 
an  independent  bosiness.  It  must  be  assumed  that  he  had  many 
other  principals  for  whom  he  acted  besides  the  prosecutors  and 
it  does  not  appear  what  had  been  the  previous  course  of  dealing 
between  the  proseoutom  and  the  prisoner  as  to  the  payment  of  or 
accounting  by  the  latter  for  money  received  by  him  on  the  settle- 
ment of  losses.  These  are  matters  having  an  essential  bearing 
upon  the  guilt  or  innocence  of  the  prisoner  and  yet  they  do  not 
appear  to  have  been  explained  by  the  evidence  or  brought  to  the 
attention  of  the  jury  who,  by  their  answer  to  the  third  question, 
appear  to  have  assumed  that  the  duty  of  the  prisoner  was  to  pay 
over  the  money  forthwith,  without  having  their  attention  called  to 
or  having  entered  on  the  consideration  of  the  facts  from  which 
such  a  duty  could  be  properly  inferred.  Under  th^se  circum- 
gtances,  when  I  have  to  answer  the  qneetion  which  has  been 
submitted  to  us  bv  the  learned  Commissioner,  I  cannot  say  that 
I    consider    the   facts    as    proved    sufficient  to  constitute  the 

z  2 


340  CRIMINAL  LAW  GASB8. 

Rk.       offenoe  mentioned  in  the  statate^  and  therefore^  in  my  jndg- 
^«  ment  the  conviction  should  be  quashed. 

TATixHg*  Oorvviction  quashed. 

1876. 

Lareei^bjfa 

VahMi 


COURT  OP  CRIMINAL  APPEAL. 

aaturdoAf,  JV(W.  25,  1876. 

(Before  CoczBUBN,  C.J.,  Lord    Colbbidqb,    C.J.,  Cleabby  and 

Pollock,  BB.,  and  Field,  J.) 

Reg.  v.  Gale,  (a) 

lUmbezzlement — Proceeds  of  cheque — For  or  on  account  of  master^' 

Indictment — 24  ^  25  Vict,  c.  76,  s.  68. 

The  head  office  of  cm  insurance  company  was  at  L.,  and  there  were 
bra/nch  offices  at  M.  amd  O.  The  local  managers  at  M.  and  O., 
having  moneys  to  remit  to  the  head  offi>ce,  paid  them  into  local 
banks,  obtaining  cheques  for  the  amount,  payable  to  the  order  of 
the  prisoner  {the  chief  numager,  at  the  head  offi/^e),  and  for- 
warded  the  cheques  by  letter  to  the  head  office.  It  was  the 
prison^ s  duty  to  open  the  letters  at  the  head  office,  receive  the 
remittances  am.d  hand  the  same  over  to  the  cashier.  The  local 
managers  at  M.  amd  O.  remitted  by  letter  two  such  cheques  for 
200Z.  and  4002.  respectively  to  the  head  office,  which  the  prisoner 
duly  received.  He  indorsed  the  cheques,  got  them  discounted  by 
friends  of  his  own,  instead  of  handing  them  to  the  cashier  to  pay 
into  the  company*s  bank,  and  converted  the  proceeds  to  his 
own  use: 

Held,  that  the  prisoner  received  the  proceeds  for  and  on  account 
of  his  masters,  the  insurance  company,  and  that  he  was  properly 
indicted  for  embezzling  their  money. 

AT  the  Qoarter  Sessions  for  the  borough  of  Liverpool,  James 
Edward  Qale  was  tried  upon  an  indictment  consisting  of  two 
counts,  in  the  first  of  which  the  prisoner  was  charged  with  having, 

(a)  Reported  by  John  THOKFBOif,  Esq.,  Barrister-at-Law. 
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on  the  lOtli  of  May,  1874,  when  a  olerk  and  servant  to  the  London        Bm. 
and  Lancashire  Fire  Insurance  Company  (Limited),  embezzled       ^^ 

400Z.,  the  property  of  his  said  masters;  and  in  the  second  of  which        

he  was  charged  with  having,  when  in  the  same  capacity  and  on        1876. 
the  same  day,  embezzled  200Z.,  also  the  property  of  his  said  £„,^^^„,-^ 
masters.  -^Evidmoe. 

The  evidence  in  snpport  of  the  charge,  so  fi^  as  the  same  is 
material,  is  as  follows : 

The  said  company's  head  office  is  in  Liverpool.  There  are 
branch  offices  at  Manchester,  Glasgow,  and  elsewhere.  The 
prisoner  was  the  head  manager  of  the  company,  and  was  their 
clerk  and  servant.  In  ordinary  coarse  he  opened  all  letters  and 
received  all  remittances  sent  to  the  head  office,  and  handed  the 
remittances  to  the  cashier,  who  kept  the  ordinary  books  under  the 
superintendence  of  the  prisoner  as  manager,  and  those  books  were 
from  time  to  time  submitted  to,  and  checked  by  Mr.  Blenham, 
the  company's  accountant  at  Liverpool. 

It  frequently  happened  that  the  managers  of  the  provincial 
offices  remitted  cash  or  cheques  to  the  prisoner  as  chief  manager, 
which  it  was  the  duty  of  the  prisoner  to  hand  on  receipt  to  the 
cashier,  and  in  the  case  of  cheques  it  was  the  duty  of  the  prisoner 
to  indorse  them,  if  they  were  payable  to  his  order,  and  they  were 
then  paid  into  the  company's  bankers  by  the  cashier  and  ac- 
counted for  in  the  books. 

On  the  19th  of  May,  1874,  the  prisoner  received  on  account  of 
the  company  by  post  from  Glasgow,  a  cheque  dated  the  18th 
of  May,  1874,  for  400Z.,  drawn  by  the  manager  of  the  Glasgow 
branch  upon  the  Commercial  Bai^  of  Scotland,  payable  to  the 
prisoner's  order.  On  the  same  day  the  prisoner  also  received  on 
account  of  the  company,  by  post  from  Manchester,  a  cheque  for 
200Z.,  dated  the  1dm  of  May,  1874,  drawn  by  the  manager  of  the 
Manchester  branch  upon  the  Manchester  and  County  Bank 
(Limited),  payable  to  tne  prisoner's  order. 

The  prisoner  did  not  hand  over  either  of  these  cheques  to  the 
cashier,  or  inform  him  or  anyone  else  of  their  receipt,  except  that 
he  acknowledged  the  receipt  of  them  to  the  Glasgow  and  Man- 
chester managers  respectively. 

On  the  same  day,  the  19  th  of  May,  the  prisoner  indorsed  and 
cashed  both  the  cheques  through  private  friends  of  his  own,  who 

Eave  him  the  cash  and  paid  the  cheques  into  their  own  banks, 
ater  in  the  day  the  prisoner  paid  600Z.  in  bank  notes  and  gold, 
which  was  probably  the  produce  of  the  cheques,  to  the  cashier  of 
the  company,  saying  that  he  wished  it  to  go  against  his  salary, 
which  was  then  overdrawn  to  that  amount.  The  cashier,  sup- 
posing the  money  to  be  the  prisoner's  own,  received  it  from  him, 
and  handed  back  to  the  prisoner  I.O.IJ.s  for  the  amount  which  he 
had  received  from  the  prisoner  in  respect  of  the  overdraft. 

Shortly  after  sending  the  cheques,  the  Glasgow  and  Manchester 
managers,  according  to  their  usual  practice,  sent  to  the  prisoner 
financial  statements,  which  among  other  things  contained  MLtries 
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rm.       of  ihe  sending  of  these  cheques.    Th^se  statements  should  have 
t'*         been  handed  to  the  aocountant  by  the  prisoner^  who,  however, 
^"^       sappressed  them  both. 
1876.  The  prisoner's  salary  was  1500Z.  a  year. 

^-—7^  The  fact  of  the  prisoner  haying  received  the  cheque  for  200Z. 
•^Evidence.  ^^  ^^^  known  to  the  company  or  the  accountant  till  about  a 
month  later.  The  prisoner,  when  questioned,  said  he  would  put 
it  all  right,  and  nothing  was  done  in  respect  of  it  at  that  time. 
The  remittance  of  the  cheque  for  400Z,  was  not  known  to  the 
company  or  the  accountant  till  about  four  months  afterwards, 
when  the  prisoner  was  no  longer  in  the  company's  service.  The 
prisoner  became  bankrupt,  and  the  company  proved  upon  his 
estate  for  the  amount  of  the  cheques.  The  prisoner  never  ac- 
counted for  either  the  cheques  or  the  money. 

At  the  close  of  the  case  for  the  prosecutiox^  counsel  for  the 
prisoner  submitted  that  the  prisoner  could  not  be  properly 
convicted  of  embezzling  either  of  the  sums  charged  in  the 
indictment,  inasmuch  as  the  cheques  were  sent  to  the  prisoner 
payable  to  his  order,  and  reqiured  his  indorsement,  and  the 
prisoner  was  entitled  to  cash  the  cheques  and  receive  the  cash 
which  was  paid  to  him  in  respect  of  them,  and,  therefore,  there 
was  no  embezzlement  by  him  of  the  said  sums  or  either  of  them. 
It  was  also  submitted  that  there  was  no  embezzlement,  because 
the  identical  money  received  for  the  cheques  was  paid  to  the 
cashier,  although  it  was  so  paid  as  the  prisooer's  own  money  and 
in  discharge  of  so  much  of  his  own  overdraft. 

I  ruled  that  there  was  evidence  of  embezzlement,  but  consented 
to  reserve  the  questions  for  the  consideration  of  the  Court  for 
Crown  Gases  Reserved. 

The  jury  convicted  the  prisoner.  I  did  not  sentence  him,  but 
remanded  him  until  the  decision  of  ihe  Court  to  the  borough 
gaol  at  Liverpool. 

The  question  for  the  Court  is,  whether  there  was  evidence  of 
embezzlement  which  I  was  justified  in  leaving  to  the  jury. 

JoHK  B.  Abpinall,  Jlecorder  of  liiverpooL 

ToTTj  Q.C.  {Kennedy  with  him)  for  the  prisoner. — ^The  prisoner 
was  improperly  convicted  of  embezzlement.  This  was  not  em- 
bezzlement, but  a  mere  transference  of  the  cheques  from  the 
master  to  the  prisoner,  and  it  is  like  the  case  where  a  master 
hands  money  to  one  servant  to  give  to  another  for  a  specific 
purpose  and  that  other  applies  the  money  to  his  own  use. 
[CocKBUBN,  C.  J.**-No ;  here  the  prisoner  receives  a  piece  of  paper 
from  his  master  which  he  is  to  convert  into  money.]  The  cheque 
was  not  payable  until  the  prisoner  put  his  name  on  it.  [Lord 
CoLBEiDGJB,  C.J.,  referred  to  Beg.  v.  Keena  (11  Cox  C.C.  123; 
L.  Bep.  1  C.  C.  R.  113),  to  show  that  where  a  servant  has  embezzled 
a  cheque  and  converted  it  into  money^  he  may  be  indicted  either  for 
embezzling  the  cheque  or  the  money.]  The  contention  is  that 
this  was  not  a  case  of  embezzlement  buti  if  anything,  one  of 
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larceny,  and  the  prisoner  was  not  indicted  or  convicted  of  larceny.        Rao. 
In  the  present  case,  the  prisoner  indorsed  the  cheques  and  got       ^^- 
cash  for  them  from  his  own  friends,  not  from  the  banks  on  which         . 
the  cheques  were  drawn.    This  cash  was  not  paid  to  the  prisoner        1876. 
for  or  in  the  name  or  on  account  of  his  masters  within  the  mean-  £^^lZI7 
ing  of  the  stat.  24  &  25  Vict.  o.  76,  s.  68.     The  cheques  were   ^evU^^. 
sent  by  the  local  managers  as  a  means  of  forwarding  money  which 
was  constructively  in  possession  of  the  masters  through  them. 
[CocKBUEK,  G.  J. — How  does  this  case  difiTer  from  that  of  a  servant 
who  gives  a  receipt  before  a  customer  will  pay  ?]     The  following 
cases  were  then  referred  to :  Beg,  v.   Wilson  (9  Oar.  A  P.  27); 
Beg.  V,  Beaumont  (6  Oox  0.  0.  269 ;  23  L.  J.  54,  M.  C);  Beg.  v. 
Ecurria,  6  Cox  C.  C.  863);  Beg.  v.  Thorp  (8  Cox  0. 0.  29;  27  L.  J. 
264,  M.O.);  Beg.y.  Outturn  (11  Oox  0.0. 469;  L.  Bep.  2  0.0.  R.  28). 
Again,  the  money  in  this  case  was  received  on  the  prisoner's 
own  account,  and  not  in  the  language  of  the  statute,  '^  for  or 
on  account  of  masters.^'    The  cheques  may  have  been  received  by 
him  by  virtue  of  his  employment,  but  the  money  was  received  on 
his  own  account  :(A6^.v.Jtra«^9, 3  Oox  0.0.178;  2  Car. &  Kir. 930). 

No  counsel  appeared  for  the  prosecution. 

OocEBUBN,  Cf.  J. — I  entertam  no  doubt  that  this  conviction 
must  stand.  The  principal  facts  appear  to  be  these :  The  prisoner 
was  the  chief  manager  at  the  n^ad  office  of  a  Fire  Insurance 
Company  at  Liverpool,  which  had  branch  offices  at  Manchester, 
Glasgow,  and  elsewhere;  and  when  money  was  to  be  remitted  from 
the  branch  offices  to  the  principal  one  under  the  management  of 
the  prisoner,  the  mode  of  remittance  was  by  paying  tne  money 
into  a  local  bank  and  obtaining  a  cheque  upon  that  bank  pavable 
to  the  prisoner's  order,  and  then  forwarding  the  cheque  in  a  letter 
to  the  principal  establishment.  It  was  the  prisoner's  duty  to  open 
the  letters  and  receive  all  remittances  sent  to  the  head  office  and 
hand  the  remittances  to  the  cashier.  That  being  Ids  duty,  the 
prisoner  opened  the  letters  containing  the  two  cheques  remitted 
by  the  managers  of  the  Manchester  and  Glasgow  branches  and 
he  then  indorsed  them  and  got  them  discounted  by  intermediate 
parties  and  then  paid  the  amount  to  the  cashier  to  go  against  his 
salary,  which  was  then  overdrawn  to  that  amount.  Upon  these 
facts  there  can  be  no  doubt  that  the  prisoner  was  intrusted  with 
the  cheques  with  a  knowledge  of  the  purpose  for  which  they  had 
been  received  and  that  he  might  have  been  found  guilty  on  an 
indictment  for  embezzling  the  cheques.  But  instead  of  that 
he  has  been  found  guilty  of  embezzling  the  money,  the 
proceeds  of  the  cheques.  The  only  difficultv  in  the  case, 
which,  however,  is  a  superficial  one,  is  that  the  cheques  were 
cashed,  not  by  the  banks  upon  which  they  were  drawn,  but  bv 
intermediate  persons.  It  was  ingeniously  argued  that  inasmuch 
as  the  cheques  were  discounted  for  the  prisoner's  convenience  by 
intermediate  persons  with  a  knowledge  that  they  were  not  his 
cheques,  the  money  so  obtained  was  not  paid  on  account  of  his 
master.      That  is  not  the  right  way  to  construe  the  matter.    The 
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Bio.       qaestion  is  whether  the  prisoner  reoeiyed  the  proceeds  on  acooont 
V.  q{  }|^  masters  ?  The  case  may  be  illustrated  thus :  A  man,  intmsted 

with  a  cheqae  to  cash,  meets  a  friend  in  the  street  and  says  to 

1876.  him,  it  is  not  convenient  for  me  to  ff o  to  the  bank,  will  yon  cash 
Embezziemau  *^®  cheque  for  me  ?  and  the 'friend  does  cash  it.  That  is  like  the 
--Emdence.  present  case.  The  moment  the  prisoner  g^t  the  cash  for  the 
cheqne  it  was  his  daty,  both  morally  and  legally,  to  take  and  hand 
it  over  to  his  masters.  This  is  the  common  sense  view :  and  I 
entertain  no  doubt  that  the  money  was  received  by  the  prisoner 
in  this  case  on  account  of  his  masters  and  that  the  conviction  for 
embezzlement  was  right. 

Lord  CoLBBiDGi,  G.J.^E  am  of  the  same  opinion.  I  will  only 
add  that  the  words  of  the  statute  "  for  or  m  the  name,  or  on 
account  of  his  master,''  seem  to  refer  to  cases  where  it  is  the 
known  duty  of  the  servant  to  pay  the  money  received  over  to  the 
master. 

Glxasbt,  B. — I  am  of  the  same  opinion.  K  the  prisoner  had 
received  the  cash  from  the  bank  there  could  have  been  no  doubt 
that  he  had  received  it  for  and  on  account  of  his  masters,  and  I 
think  it  can  make  no  difference  that,  instead  of  receiving  it  from 
the  bank,  he  got  it  from  another  person.  In  both  cases  the 
money  was  obtained  for  his  employers. 

Pollock,  B. — I  am  of  the  same  opinion.  The  words  *'  or  by 
virtue  of  such  employment,''  which  were  in  the  previous  statute 
of  embezzlement,  the  7  &  8  Geo.  4,  c.  29,  s.  47,  were  omitted  in 
the  recent  statute,  with  the  view  of  meeting  cases  where  the 
money  was  obtained,  not  by  virtue  of  the  employment,  but,  as 
here,  on  account  of  the  master. 

Field,  J. — ^I  am  of  the  same  opinion. 

Oonviction  affirmed. 
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COURT  OP  GBIMINAL  APPEAL. 

Saturday,  Dee.  2,  1876. 

(Before  Cookbubn^  G.J.^  and  Lord  Golibibqb^  G.J.^  Clbasby  and 

Pollock^  BB.^  and  Field^  J.) 

Bio.  v.  LANaTON.(a) 

Evidence — To  refresh  memory — Boewment  not  written  by  witness — 

Limdted  Joint  Stock  Company. 

It  was  the  prisoner's  dnity,  as  a  timekeeper,  to  give  to  a  derk  {not 
the  pay  clerk)  a  list  of  the  number  of  days  on  which  eotch  work- 
man had  worked,  and  it  was  the  clerVs  duty  to  enter  these  times 
in  the  time  book  and  the  amount  of  wages  due  to  each  workman 
according  to  siAch  returns;  and  from  the  time  book  a^  the 
time  of  paying  the  wages  it  was  the  prisoner's  duty  to  read 
out  aloud  the  number  of  days  each  mam  had  worked,  and  the 
wages  due,  which  were  then  paid  to  the  workman  by  the  pay 
derk.  The  prisoner  had  vnlfully  falsified  the  Ust  by  overstating 
the  time  one  of  the  workmen  had  worked,  a/nd  the  false  statement 
was  entered  in  the  time  book  by  the  clerk,  and  wages  calculated 
accordingly.  On  the  pay  day  the  entries  were  read  out  aloud 
by  the  prisoner  and  the  amount  of  wages  so  represented  paid  to 
the  workman.  On  an  indictment  against  the  prisoner  for  false 
pretences,  the  pay  clerk  was  called  as  a  witness,  and  not  remsm- 
bering  the  paHiculars  of  the  entries,  he  was  allowed  to  refresh 
his  memory  by  reference  to  the  time  book,  although  the  entries 
were  not  made  by  himself,  because  he  saw  the  entries  at  the  pay 
time  when  they  were  read  out  by  the  prisoner,  and  knew  that 
the  prisoner  then  read  the  entries  correctly  and  that  he,  wiimess, 
had  paid  the  sums  mentioned  in  those  entries : 

Held,  that  the  time  book  was  properly  admitted  to  refresh  the 
ufUness^s  memory. 

Pa/rol  evidence  that  a  Joint  Stock  Company  (Limited)  has  acted  as 
an  incorporated  company  is  sufficient  evidence  of  its  incorporation 
as  a  limited  company  on  an  indictnient  for  false  pretences  in 
which  the  property  obtained  is  alleged  to  oe  the  property  of  the 
A.  B.  Oompany  (Limiled). 

(a)  Reported  by  JoBV  Thompioii,  Eiq^  Barrieter-at-Law. 
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Rbo.        ^T^HE  prisoner,  Edward  Langton,  was  tried  at  the  adjoamed 

V.  X      Quarter  Sessions  of  the  Peace,  held  at  Eirkdale,  in  the 

^^^'     County  of  Lancaster^  on  the  11th  of  July  last  past,  upon   an 

1876.        indictment  charging  him   in  the  first  and  second  counts  with 

.T~"        obtaining  by  false  pretences  from  Thomas  Chitson  certain  money 

WrittmDo-    ^^  ^^^  Tawd  Vale  Colliery  Company,  Limited,  with   intent  to 

cument^  Joint  defraud ;  and  in  the  third  count  with  obtaining  by  false  pretences 

StockCoTiqxtny.  fpom  Samuel   Higginbottom  certain   other  money  of  the  said 

company  with  intent  to  defraud. 

The  prisoner  was  in  the  service  of  the  said  company  as  one  of 
their  time  keepers,  and  it  wsks  his  duty  to  gfive  in  to  another  clerk 
fortnightly  a  list  of  the  number  of  days  on  which  the  workmen 
in  the  employ  of  the  company  had  worked  during  the  preceding 
fortnight.  It  was  the  duty  of  the  clerk  to  enter  in  the  time  book 
these  numbers  and  the  amount  of  the  wages  due  to  each  work- 
man according  to  the  number  of  days  worked,  and  from  this  time 
book,  at  the  time  of  paying  the  workmen's  wages,  it  was  the 
prisoner's  duty  to  read  out  aloud  the  number  of  days  each  man 
had  worked,  and  the  wages  were  then  paid  to  the  workman  by 
the  pay  clerk  accordingly. 

Robert  Aspinwall,  a  workman  in  the  employ  of  the  company, 
kept  a  provision  shop  on  his  own  account,  at  which  the  prisoner 
dealt,  and  at  the  time  when  the  prisoner  made  the  false  pretences 
charged  in  the  indictment,  he  was  indebted  to  the  said  Robert 
Aspinwall.  The  14th  of  April  last  past  was  the  day  on  which 
the  wages  earned  during  the  fortnight  preceding  the  11th  of  April 
became  payable.  During  that  fortnight  Aspinwall  had  worked 
twelve  days  and  no  more,  and  there  was  due  to  him  in  respect  of 
his  said  work  the  sum  of  21.  1  la.  and  no  more,  his  wages  being 
4«.  8(2.  a  day.  At  some  time  between  the  said  11th  and  14th  of  April 
the  prisoner  asked  Aspinwall  how  many  days  he  had  worked  during 
the  fortnight.  Aspinwall  told  him,  as  the  fact  was,  that  he  had 
worked  twelve  days.  The  prisoner  then  asked  AspinwaU  how  much 
money  he,  the  prisoner,  owed  Aspinwall  in  respect  of  provisions 
bought  of  him  by  the  prisoner,  and  on  Aspinwall  telling  him  the 
amount,  the  prisoner  said,  **  I  will  put  it  down  to  your  time.'' 

There  was  no  evidence  of  the  time  list  handed  in  by  the 
prisoner  in  respect  of  that  fortnight ;  bnt  the  time  book  was  made 
up  apparently  according  to  the  same  course,  and  in  the  time  book 
the  number  of  fifteen  days  and  a  half  day  was  entered  as  the  time 
which  Aspinwall  had  worked  during  that  fortnight,  and  the  sum 
of  8Z.  hs.  lOd.y  being  at  the  rate  of  4«.  3(2.  per  day  for  fiftseen 
days  and  a  half  day,  was  entered  as  the  amount  of  the  wages  due 
to  him.  These  entries  the  prisoner  read  out  aloud  at  the  pay  time 
on  the  said  14th  of  April,  and  the  pay  clerk,  the  said  Thomas 
Chitson,  then  handed  to  Aspinwall,  in  the  presence  of  the  prisoner, 
the  sum  of  3Z.  bs.  1  Qd.  accordingly. 

The  12th  day  of  the  following  month  of  May  was  the  day  on 
which  the  wBges  earned  during  the  fortnight  preceding  the  9th 
of  May  became  payable.     During  that  fortnight  Aspinwall  had 
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worked  twelve  days  and  ao  more,  and  there  was  dae  to  him  in        Rao. 
reepect  of  saoh  work,  at  the  same  rate  of  4«.  8d.  a  day,  the  sam    ^.    ^' 
of  21.  lis.,  and  no  more.     On  the  said  9th  of  May  the  prisoner        ^!^^' 
asked  Aspinwall  what  time  he  had  worked  daring  that  fortnight        1876. 
and  how  mnoh  he,  the  prisoner,  owed  Aspinwall.   Aspinwall  then     „  ^"  _ 
told  the  prisoner,  as  the  faots  were,  that  he,  Aspinwall,  had   WritunD^- 
worked  twelve  days,  and  that  the  prisoner  owed  Aspinwall  the  eument^^oint 
sum  of  188.  6d.,  whioh  he  had  paid  for  the  prisoner  at  his  request.  StockCompai^, 
The  prisoner  then  said  that  he  would  put  the  said  sum  of  IBs.  6d, 
to  Aspinwall's  time. 

At  the  pay  time  on  the  said  12th  of  May,  the  nnmber  of  days' 
work  entered  in  the  time  book  to  the  credit  of  Aspinwall  was 
sixteen  days  and  a  half  day,  and  the  sum  of  3/.  lOs.  Id.  was 
entered  as  the  amount  due  to  him  in  respeot  of  suoh  work.  These 
entries  the  prisoner  read  out  aloud  at  the  said  pay  time,  and  the 
said  pay  clerk  then  handed  to  Aspinwall  the  sum  of  8/.  10s.  Id. 
accordingly. 

The  9th  day  of  the  following  month  of  June  was  the  day  on 
which  the  wages  earned  during  the  fortnight  preceding  the  6th  of 
June  became  payable.  During  that  fortnight  Aspinwall  had  worked 
twelve  days,  and  no  more,  and  there  was  due  to  him  in  respect  of 
such  work,  at  the  same  rate  of  4a.  Sd.  a  day,  the  sum  of  21.  11«., 
and  no  more.  On  the  said  6th  of  June  the  prisoner  asked 
Aspinwall  what  time  he  had  worked  during  that  fortnight,  and 
what  the  prisoner  owed  Aspinwall  for  provisions.  Aspinwall  then 
told  the  prisoner,  as  the  facts  were,  that  he,  Aspinwall,  had  worked 
twelve  days,  and  the  amount  which  the  prisoner  owed  Aspinwall 
for  provisions,  upon  which  the  prisoner  said  to  Aspinwall  that  he, 
the  prisoner,  would  put  down  to  Aspinwall's  time  the  amount  so 
owing  by  the  prisoner  to  Aspinwall. 

On  the  saia  6th  and  9th  of  June,  Samuel  Higginbottom,  the 
secretaiy  of  the  said  company,  was  acting  as  and  for  the  pay  clerk, 
and  made  up  the  time  book  for  the  wages  which  became  payable 
on  the  said  9th  of  June,  and  the  prisoner  gave  in  the  number  of 
fourteen  days  and  three-quarters  of  a  day  as  the  time  which 
Aspinwall  had  worked  during  the  said  fortnifi^ht.  The  time 
book  was  then  made  up  by  Higginbottom  according  to  the  usual 
practice,  and  on  the  said  9th  of  June  the  prisoner,  at  the  pay 
time  refl^  out  from  the  said  time  book  fourteen  days  and  three- 
quarters  of  a  day  as  Aspin  wall's  time,  and  31.  2s.  8d.  as  the  sum 
owing  to  Aspinwall  in  respect  of  such  work. 

As  to  all  the  charges  against  the  prisoner,  Aspinwall  proved 
the  sums  of  money  he  had  received  on  the  said  pay  days  and  the 
number  of  the  days  for  which  he  had  been  so  paid  wages,  but  in 
respect  of  the  chu'ges  mentioned  in  the  first  and  second  counts 
Thomas  Chitson,  the  pay  clerk,  was  called  as  a  witness  before 
Aspinwall  gave  his  evidence. 

The  prisoner's  counsel  objected  to  Chitson  being  allowed  to 
refer  to  the  time  book  to  enable  him  to  say  for  how  many  days' 
work  and  what  amounts  of  money  he  had  paid  Aspinwall  on  the 
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Rk.        said  14tli  of  April  and  12tli  of  May.  The  coanBol  contended  that 
-^  ^-  as  Chitson  had  not  made  the  entries  in  the  time  book  he  ought 

'     not  to  be  allowed  to  refer  to  it  to  refresh  his  memory ;  but  as 

1876.        Chitson  proved  that  he  had  seen  those  entries  whilst  the  prisoner 

E  1dm  —    ^^  reading  oat  aload  at  the  pay  time^  and  that  thongh  at  the 

Written  Do-  time  of  the  trial  he  did  not  remember  the  particulars  of  the 

cument-^  Joint  entries  without  referring  to  the  book^  yet  he  knew  that  at  the  pay 

StockCcmpamf,  ^Jjjjq  ^q  prisoner  read  the  entries  correctly,  and  he,  Chitson,  had 

Eaid  the  sums  which  were  mentioned  in  those  entries.     I  allowed 
is  evidence  to  go  to  the  jury,  reserving  the  point  for  the  opinion 
of  this  Court. 

As  to  all  the  counts  the  prisoner's  counsel  contended  that  it  was 
necessary  in  support  of  the  indictment  to  prove  that  the  Tawd 
Yale  GoUiery  Cfompany  (Limited)  was  an  incorporated  company ; 
that  this  could  not  be  proved  by  parol  evidence  only,  and  that  as 
there  was  only  the  parol  evidence  of  witnesses,  who  swore  that 
the  company  was  incorporated,  I  ought  to  direct  an  acquittal  of 
the  prisoner. 

To  this  the  counsel  for  the  prosecution  replied  that  as  by  virtue 
of  sect.  88  of  statute  24  &  25  Vict.  c.  96,  the  indictment  would  be 
sufficient  without  alleging  any  ownership  of  the  money,  the 
references  to  the  company  might  have  been  omitted  without 
vitiating  the  indictment,  and  the  allegations  as  to  the  company 
might,  therefore,  be  rejected  as  surplusage. 

I  declined  to  direct  an  acquittal,  and  left  the  evidence  to  the 
jury  accordingly,  but  I  reserved  a  case  on  this  point  also  for  the 
opinion  of  this  Court. 

The  jury  found  the  prisoner  guilty. 

The  Court  sentenced  him  to  twelve  months'  imprisonment  with 
hard  labour,  subject  to  the  opinion  of  this  Court  as  to  whether  I 
was  right  in  overruling  the  objection  raised  on  behalf  of  the 
prisoner  by  the  counsel.  Edwabd  Gibbon,  Chairman. 

No  counsel  appeared  on  either  side. 

CooKBUBN,  C.J. — ^As  to  the  first  point,  whether  under  the  cir- 
cumstances the  time  book  could  be  looked  at  by  the  pay  clerk  to 
refresh  his  memory,  it  appears  to  me  that  it  could,  it  would  be 
very  dangerous  to  allow  such  a  course  where  the  entry  has  only 
been  seen  by  the  witness  in  the  absence  of  the  prisoner,  but  in 
this  case  iJie  witness  had  actually  seen  the  entry  at  the  time  it 
was  read  out  aloud  by  the  prisoner  and  knew  that  the  prisoner 
had  read  it  correctly,  and  that  he  had  paid  the  wages  according  to 
the  entry.  The  witness  was,  therefore,  properly  allowed  to  refresh  his 
memory  from  the  time  book.  As  to  the  second  p6int,  it  was  not 
necessary  to  prove  strictly  that  the  company  was  a  limited  com- 
pany under  the  Joint  Stock  Companies'  Act.  Evidence  that  the 
company  had  acted  as  such  was  sufficient. 

Lord  CoLBEiBGB,  C.J.>  Clbasby,  B.,  Pollock,  B.,  and  Firld,  J. 
concurred.  OcmmcUon  affifrmed. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  Nov.  18,  1876. 

(Before  Lord  Colbbidqb,  C. J.,  Msllob,  J.,  Lush,  J.,  Pollock,  B., 

and  LiKDLBT,  J.) 

Rbo.  v.  Ozsnham.  (a) 


Larceny-^Bailee^^Bill    of    exeha/nge^^Fraudulent    con/version — 

24  ^  25  Vict.  c.  96,  8.  3. 

Prosecutor  ashed  prisoner  if  he  could  get  hiUs  of  exchmge  dis^ 
counted,  and  prisoner  replied  that  if  prosecutor  was  a  person  of 
credit  he  could  get  his  discou/nted.  Three  bills  were  then  drawn 
by  prisoner  payable  to  his  order,  which  prosecutor  accepted,  a/nd 
delivered  to  the  prisoner  to  get  discounted.  The  proceeds  of  tJie 
discownting  were  to  be  handed  to  the  prosecutor,  less  the  prisoner's 
commission,  or  the  bills  to  be  returned.  The  prisoner  being 
pressed  by  a  creditor  for  a  debt  of  621,  gave  one  of  the  bills  (being 
for  200J.)  in  payment,  representing  it  as  his  ovm  bill,  and  asking 
the  creditor  to  discownt  tJie  balance  of  the  bill.  The  creditor 
declined  to  discount  the  balance,  and  the  bill  was  not  indorsed 
upon  the  condition  of  the  creditor's  discounting  the  balance. 
The  jury  found  that  it  was  the  prisoner's  intention,  when  he 
indorsed  the  bill,  to  pass  the  property  in  it  absolutely  to  the 
creditor. 

Held,  that  upon  these  facts,  the  prisoner  might  properly  be  con- 
victed  of  larceny  as  a  bailee  of  a  biU  of  exchange  under  24  ^  25 
Vict.  c.  96,  s,  3. 

CASE  stated  by  the  Assistant  Jadge  of  the  Middlesex 
Sessions. 

Herbert  Oxenham  was  tried  before  me  at  the  Middlesex  Ses- 
sions, on  the  28th  of  July,  1876,  on  an  indictment  which  charged 
him  with  having  stolen  ^'  a  certain  valuable  secnrity,  to  wit,  a  bill 
of  exchange  for  the  payment  of  200Z.,  the  property  of  Charles 
Garrett,  the  said  sum  of  2001,  so  secured  and  payable  by  and 
upon  the  said  bill  of  exchange,  being  then  due  and  unsatisfied  to 
the  said  Charles  Gkurrett/' 

It  appeared  that  on  the  3rd  of  December,  1875,  the  prosecutor, 

(a)  Bepoxtod  by  John  Thompkw,  Esq.,  BMrister-At-Law. 
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Rn.        Charles  Gfarrettj  called   upon   the  prisoner,  who  is  a  licensed 
^*  victualler,  at  the  house  of  the  latter,  and  asked  him  if  it  was  tme^ 

'     as  he  had  beon  informed,  that  he,  the  prisoner,  could  get  bills 

1876.        of  exchange  discounted.      The  prisoner  answered  that  he  had 

occasionally  done  so,  and  if  the  prosecutor  were  a  person  of  credit. 

Ba^^Bili  ^®  ^^^  ^^  doubt  he  could  get  his  acceptances  discounted.  Three 
ofExckange.\  bills  of  exchange  respectively  dated  the  3rd  of  December,  1875, 
one  of  which,  for  200Z.,  became  the  subject  of  the  present  indict- 
ment, were  then  drawn  by  the  prisoner,  payable  to  his  order  three 
months  after  date,  and  were  accepted  by  the  prosecutor,  and  were 
by  him  delivered  to  the  prisoner  for  the  purpose  of  getting  them 
discounted.  Before  the  prosecutor  handed  these  his  acceptances 
to  the  prisoner,  it  was  agreed  between  them  that  the  prosecutor 
should  call  again  upon  the  prisoner  at  the  expiration  of  a  fort- 
night, and  then,  as  to  each  of  the  bills  respectively,  either  the 
proceeds  obtained  upon  the  discount  of  it  were  to  be  handed  over 
to  the  prosecutor,  or  the  bill  itself  returned  to  him  by  the  prisoner. 
The  prisoner  was  to  be  allowed  5  per  cent,  commission  on  each  of 
the  bills  he  might  get  discounted,  and  a  further  sum  in  the  event 
of  his  getting  all  of  them  discounted.  The  prosecutor  received 
no  value  or  consideration  whatever  for  either  of  these  acceptances. 
The  evidence  was  inconclusive  as  to  whether  the  prosecutor  or 
the  prisoner  paid  for  the  stamped  paper  on  which  the  bills  were 
drawn. 

On  the  10th  of  December,  the  prisoner  being  then  indebted  to 
Messrs.  Cutler  &  Robson,  in  the  sum  of  62Z.  for  goods  which  they 
had  sold  and  delivered  to  him,  and  being  pressed  by  Mr.  Cutler 
for  a  settlement  of  their  account,  indorsed  to  them  in  payment 
thereof  the  bill  for  200Z.,  which  is  the  subject  of  the  present 
indictment. 

He  then  told  Mr.  Cutler  that  he  had  received  this  bill  in  rela- 
tion to  some  property  belonging  to  his  wife,  and  said  nothing  as 
to  its  having  been  intrusted  to  him  to  get  it  discounted.  He 
asked  Mr.  Cutler  to  discount  the  balance,  and  Mr.  Cutler  promised 
to  consult  his  partner  before  determining  whether  they  would  do 
so  or  not,  but  that  was  to  be  optional  with  them,  and  the  bill  was 
not  indorsed  upon  condition  that  they  would  do  so. 

The  prisoner  was  credited  with  the  current  bill  in  his  account 
with  Cutler  and  Bobson,  and  they  afterwards  declined  to  advance 
money  upon  the  difference  between  the  62Z.  due  to  them  and  the 
amount  of  the  bill.  After  the  17th  of  December  the  prosecutor 
called  repeatedly  upon  the  prisoner  and  made  several  applications 
to  him  for  the  bills  or  the  cash  obtained  upon  the  discount  of 
them,  but  could  on  neither  occasion  obtain  any  account  from  him 
as  to  what  he  had  done  with  them.  In  February  the  prosecutor 
summoned  the  prisoner  before  a  police  magistrate,  and  that  pro- 
ceeding resultea  in  the  prisoner  at  once  returning  to  him  two  of 
the  bills,  and  the  summons  was  withdrawn  upon  his  promising  to 
return  forthwith  the  other  bill  (the  one  now  in  question),  which 
he  assured  the  magistratef  Wttsr  '^  in  the  C!€y,  bat  be  had  not  a 
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shilling  on  it/'    This^  however,  he  feiled  to  do,  and  it  afterwards        Rao. 
came  to  the  knowledge  of  the  prosecutor  that  the  prisoner  had     (wJL^« 

previously  indorsed  this  bill  to  Messrs.  Cutler  and  Robson.     The        

prosecutor  dishonoured  the  bill,  and  the  said  indorsees  thereupon        1876. 
brought  an  action  upon  it  and  recovered  judgment  against  him     j^ 
for  622.  and  costs.     Proceedings  were  then  taken  against  the    jBaUe&^Bill 
prisoner,  which  resulted  in  his  being  committed  for  trial  upon   of  Exchange. 
the  present  charge. 

At  the  close  of  the  case  for  the  prosecution. 

The  prisoner's  counsel  objected  that  there  was  no  evidence  that 
the  prisoner  had  fraudulently  converted  the  bill,  and  cited  in 
support  of  his  argument  Reg,  v.  Weeks  (10  Cox  C.  C.  224),  but 
I  overruled  the  objection,  considering  that  there  were  facts  in  the 
present  case  which  upon  this  point  distinguished  it  from  that  one. 

The  prisoner's  counsel  then  addressed  the  jury,  and  called  a 
witness  for  the  purpose  of  contradicting  the  evidence  of  the  pro- 
secutor as  to  the  terms  of  the  alleged  bailment ;  but  as  the  jury 
expressed  their  entire  disbelief  of  her  evidence,  it  was  unnecessary 
to  refer  to  it. 

After  summing  up  the  facts,  I  directed  the  jury  that  if  they 
believed  the  prosecutor's  statement,  as  to  what  had  taken  place 
at  the  meeting  on  the  3rd  of  December,  wHen  he  accepted  the  bill 
and  delivered  it  to  the  prisoner,  the  prisoner  was  to  be  deemed  a 
bailee  of  a  ^'  valuable  security  "  within  the  meaning  of  the  Act 
(24  &  25  Vict.  c.  96,  s.  3)  under  which  he  was  indicted ;  but  that 
it  was  essential  to  the  maintenance  of  the  indictment  that  they 
should  be  satisfied  not  merely  that  he  had  acted  contrary  to  his 
agreement  with  the  prosecutor  and  misappropriated  the  bill,  but 
that  he  had  done  so  wilfully  and  knowingly,  and  that  he  had  in 
point  of  fact  and  practical  efiect  by  indorsing  the  bill  to  his 
creditors.  Cutler  and  Bobson,  converted  it  to  his  own  use  or  to 
theirs  in  fraud  of  the  prosecutor.  Unless  they  answered  all  these 
questions  in  the  affirmative  they  should  acquit  the  prisoner.  The 
jury  found  him  guilty,  and  in  answer  to  a  question  I  then  put  to 
them,  stated  that  in  their  opinion  it  was  the  intention  of  the 
prisoner  when  he  indorsed  the  bill,  to  pass  the  property  in  it 
absolutely  to  Cutler  and  Bobson  in  payment  of  their  account. 

I  postponed  sentence.  My  attention  was  afterwards  drawn 
by  the  prisoner's  counsel  to  Beg  v.  Cesser  (13  Cox  C.  C.  187). 
In  deference  to  the  ruling  of  the  learned  Judge  in  that  case  I 
respited  the  judgment,  and  state  this  case  for  the  opinion  of  the 
Court  of  Criminal  Appeal.  I  liberated  the  prisoner  upon  recog- 
nizances to  appear  when  called  upon. 

The  questions  for  the  opinion  of  the  Court  are : 

1st.  Whether  upon  the  facts  stated  the  defendant  was  a  bailee 
within  the  meaning  of  the  above  enactment ;  and 

2ndly.  (If  he  were)  whether  there  were  evidence  to  go  to  the 
jury  of  a  fraudulent  conversion.  P.  H.  Eduk. 

Sims  for  the  prisoner. — ^The  indictment  is  framed  upon  the  24 
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Rao.       &  25  Yiot.  c.  96,  s.  3 :  ''  Whosoeyer,  beings  a  bailee  of  any 
-^^-  chattel,  money,  or  valaable  Becurity,  diall  fi:^adulently  take  or 

*    convert  the  same  to  his  own  use,  or  to  the  nse  of  any  person 

1876.  other  than  the  owner  thereof,  shall  be  gnilty  of  larceny,  and  may 
r~7  l>o  convicted  thereof  npon  an  indictment  for  larceny/'  By  sect.  1 
Bcd^^BUl  (^^  interpretation  clause),  the  term  ''  valnable  security  **  mdndes 
of  Exchange,  (inter  alia)  any  bill,  note,  or  order,  or  other  security  whatsoever 
for  money,  or  for  payment  of  money.  It  is  submitted  that  the 
document  in  question  was  not  a  security  for  money  at  the  time  it 
was  dealt  witn  by  the  prisoner  within  the  meaning  of  sect.  3 : 
(«ttp.)  Beg.  V.  Oo88er  (13  Cox  C.  G.  187.)  In  tiiat  case  the 
prisoner  drew,  and  the  prosecutor  at  his  request  accepted,  three 
bills  of  ezchanfi^e  on  the  understanding  that  the  prisoner  was  to 
deposit  them  with  a  third  person  as  security  for  the  purchase- 
money  for  the  transfer  of  a  licence  of  a  public  house,  and  not  to 
negotiate  them  or  use  them  for  any  otner  purpose.  Instead  of 
depositing  them  with  the  third  person,  the  prisoner  converted 
two  of  the  bills  to  his  own  use.  Upon  these  facts  it  was  held 
that  there  was  no  bailment  within  sect  3.  [Lush,  J. — Strike 
out  the  words  "  valuable  security  to  wit,''  in  the  indictment,  and 
then  the  indictment  charges  the  prisoner  with  having  stolen  a 
bill  of  exchange.  Is  that  not  sufficient  ?]  It  is  submitted  that 
it  is  not,  for  the  bill  was  then  of  the  value  of  the  paper  only,  and 
the  prisoner  is  not  charged  with  stealing  a  piece  of  paper.  In 
The  King  v.  Phipoe  (2  Leach's  Crown  Cases,  774),  the  prisoner, 
by  threats  and  intimidation,  compelled  the  prosecutor  to  draw  a 
promissory  note  on  paper,  which  with  pen  and  ink  were  supplied 
by  the  prisoner,  and  the  prisoner  was  indicted  under  the  2  Geo. 
2,  c.  25,  s.  3,  which  enacts  that  if  any  person  shall  ''  steal  or 
take  by  robbery"  (inter  alia)  any  bills  of  exchange  or  promissory 
notes  for  the  payment  of  money,  notwithstanding  any  of  the  said 
particulars  are  termed  in  law  a  ehose  in  action,  it  shs^  be  deemed 
and  construed  to  be  felony.  In  that  case,  Ashurst,  J.,  said  the 
Judges  were  of  opinion  that,  '^  as  the  Legislature  at  the  time  of 
passing  the  2  Geo.  2,  c.  25,  s.  3,  whereby  the  stealing  a  chose  in 
a>ction  was  made  felony,  could  not  possibly  have  had  a  case  like 
the  present  in  contemplation,  it  is  not  within  that  statute ;  that 
it  is  essential  to  larceny  that  the  property  charged  to  have  been 
stolen  should  be  of  some  value ;  that  the  note  in  the  present  case 
did  not,  on  the  face  of  it,  import  either  a  general  or  a  special  pro- 
perty in  the  prosecutor,  and  that  it  was  so  far  from  being  of  the 
least  value  to  him,  that  he  had  not  even  the  property  of  the  paper 
on  which  it  was  written,  for  it  appeared  that  both  the  paper  and  the 
ink  were  the  property  of  Mrs.  rhipoe,  and  the  delivery  of  it  by  her 
to  him  could  not,  under  the  circumstances,  be  considered  as  vesting 
it  in  him."  Here  it  is  submitted  that  the  document  was  valuable 
to  the  prosecutor  as  a  piece  of  paper  only.  Secondly,  there 
was  no  conversion  of  the  bill  of  exchange  by  the  prisoner.  For 
that  proposition.  Beg  v.  Weehes  (10  Cox  C.  C.  224)  is  an 
authority.   There  the  prisoner  volunteered  to  get  the  prosecutor'a 
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acceptance  for  30Z.  disconnted^  and  thereupon  drew  a  bill  which        Rw. 
the  prosecutor  accepted  and  indorsed  and  handed  to  prisoner  to     q^^' 
gfet  discounted.     The  prisoner  subsequently  delivered  the  bill  to        .Jlf^ 
a  creditor  of  his,  to  whom  he  owed  lOZ.,  that  the  creditor  might       1876. 
take  lOZ.  out  of  the  proceeds  after  discounting  it.    And  it  vras    f'ZZ 
held  that  this  did  not  amount  to  a  conversion  by  the  prisoner  Ba^^BUl 
analogous  to  larceny.     So  in  Reg,  v.  Jackson  (9  Cox  G.C.  505),  of  Exchange 
Martin,  B.,  said :  ''  There  are  many  instances  of  conversion,  suf- 
ficient to  maintain  an  action  of  trover,  which  would  not  be  sufficient 
to  support  a  conviction  under  this  statute.     The  determination, 
of  the  bailment  must  be  something  analogous  to  larceny^  and 
some  act  must  be  done  inconsistent  with  the  purposes  of  the 
bailment.     As,  for  instance,  in  case  of  bailment  of  an  article  of 
silver  for  use,  melting  it  would  be  evidence  of  a  conversion.     So 
when  money,  or  a  negotiable  security,  is  bailed  to  a  person  for 
safe  keeping,  if  he  spend  the  money,  or  convert  the  security,  he 
is  guilty  of  a  conversion  within  the  statute."     [Lush,  J.— You 
have  the  finding  of  the  jury  here  that  the  prisoner  intended 
to  pass  the  property  in  the  bill  absolutely  to  Cutler  and  Bobson.] 

No  counsel  appeared  for  the  prosecution. 

Lord  CoLiBiDGB,  C.J. — I  am  of  opinion  that  this  conviction 
should  be  affirmed.  The  prisoner  was  indicted  under  these 
circumstances :  It  appears  that  he,  being  the  drawer  of  a  bill  of 
exchange  for  200Z.,  which  the  prosecutor  had  accepted  and 
delivered  to  him  for  the  purpose  of  getting  discounted,  instead 
of  getting  the  bill  discounted,  took  it  to  Cutler  and  Bobson, 
creators  of  his,  to  whom  he  was  indebted  in  the  sum  of  622., 
and  indorsed  it  to  them  as  his  own  in  payment  of  the  622. ;  and 
the  jury  have  found  that  in  their  opinion  it  was  the  intention  of 
the  prisoner,  when  he  indorsed  the  bill  to  them,  to  pass  the  pro- 
perty in  it  absolutely  to  Cutler  and  Bobson,  in  payment  of  their 
account.  Now  upon  these  facts  we  are  asked  to  hold  that  the 
prisoner  was  not  a  bailee  of  a  bill  of  exchange  for  payment  of 
money  and  that  he  did  not  convert  it  to  his  own  use.  I  should 
have  thought  it  impossible  to  doubt  that  the  statute  met  this 
very  case  and  that  it  was  intended  to  suppress  frauds  of  this 
kind.  The  case  of  Beg.  v.  Oosser  is  inapplicable  to  the  present 
case.  Jn  that  case  the  acceptor  of  the  bills  delivered  them  to 
the  prisoner  to  be  used  for  one  purpose  and  the  prisoner  applied 
them  to  another.  When  the  purpose  for  which  they  had  been 
given  failed,  and  the  acceptor  apphed  for  the  bills,  the  prisoner 
said  he  had  destroyed  them,  and  it  was  not  until  the  acceptor 
was  applied  to  for  payment  that  he  discovered  what  had  become 
of  the  bills.  Upon  those  facts  I  think  it  was  properly  held  that 
there  was  no  bailment  of  the  bills  within  the  statute.  The 
present  case  is  entirely  different.  As  to  the  case  of  Beg.  v.  Weeks, 
that  case,  in  my  opinion,  was  rightly  decided.  In  that  case  the 
prisoner  Weeks  received  from  the  prosecutor  Batty  a  bill  of 
exchange  for  30Z.  to  get  discounted.  Weeks,  not  having  got  it 
discounted,  handed  it  to  a  creditor  Bailey,  to  whom  he  owed  102., 

VOL.  xui.  A  A 
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Rro.        that  he,  Bailey^  might  get  it  discounted^  and  keep  the   102. 
OzsNHikic     ^©eks  owed  him,  and  hand  over  the  remainder  of  the  proceeds 

of  the  discounting  to  him.     And  that  was  held  not  to   be   a 

1876.       oonversion  of  the  bill  of  exchange  within  this  statute.     But  the 

iJ^y  ag    facts  there  were  not  the  same  as  here.    Here  the  jury  have  found 

Baike^BiU  that  at  the  time  the  prisoner  delivered  the  bill  to  CuUer  and 

of  Exchange.  Robson  he  intended  to  pass  .the  property  in  it  absolutely  to  them 

in  payment  of  their  debt.     I  think,  therefore,  the  conviction 

should  be  affirmed. 

Mellob  and  Lush,  JJ.,  Pollock,  B.,  and  Lindlby,  J.,  concurred. 

Oonviction  affirmed. 


HIGH  COURT  OP  JUSTICE. 
SrrriNas  at  Westminster. 

(Before  Colebidge,  C.J.,  I^llish,  L.J.,  Bbstt  and 

Amfhlbtt,  33  .K. 

Tuesday,  Nov.  7,  1876. 
Reg.  on  the  Prosecution  of  Habgbavbs  and  others  v.  Steel 

AND  OTHEBS.(a) 

Appeal  in  criminal  ca^es — Proceedings  on  drown  side  of  Queen^s 
Bench  Division — Order  for  costs  on  a  criminal  information-^ 
Judicature  Act  1873  (36  8f  37  Vict.  c.  66),  ss.  19,  47 ;  Judu 
cafnire  Act  1875  (38  ^  39  Vict.  c.  77),  s.  19,  Order  LXU.,  6  ^ 
7  Vict.  c.  96,  s.  8. 

The  Judicature  Acts  of  1873  and  1875  have  not  changed  the 
practice  and  procedure  in  criminal  cases ;  there  is  therefore  no 
appeal  in  such  cases  unless  there  is  error  of  law  upon  the  record, 
or  unless  a  point  has  been  reserved  for  the  consideration  of  the 
Court  of  Grown  Cases  Reserved. 

An  order  for  costs  maAs  on  the  trial  of  a  criminal  information  is  a 
procedure  in  a  criminal  cause,  and  therefore  su^h  an  order  made 
on  the  Grown  side  of  the  Queen's  Bench  Division  cannot  be  the 
subject  of  an  appeal, 

(a)  Reported  by  W.  Atplbtom^  Esq.,  BarriBter-at-Ijaw. 
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THIS  was  an  appeal  from  an  order  made  by  the  Qaeen's 
Bench  Division  (on  the  Crown  side),  discharging  a  rale 
calling  on  the  defendants  to  show  canse  why  the  taxation  of  the 
defendant's  costs  should  not  be  reviewed.  A  criminal  informa- 
tion had  been  filed  against  the  defendants  for  an  alleged  libel, 
and  the  trial  had  resolted  in  a  verdict  of  not  guilty.  The  de- 
fendants were  accordingly  entitled  under  the  provisions  of  6  &  7 
Vict.  c.  96,  s.  8,  ''to  recover  from  the  prosecutors  the  costs 
sustained  by  the  defendant  by  reason  of  such  information/'  and 
the  master  had  allowed  the  defendants  certain  items  to  which 
the  prosecutors  had  objected;  they  had  accordingly  obtained 
the  aboye  rule,  and  on  its  being  discharged  they  appealed  to 
this  court.     On  the  appeal  being  called  on 

0.  Russell,  Q.C.,  with  him  Orompton,  for  the  respondents, 
objected  to  the  jurisdiction  of  the  Court.  This  case  is  a  criminal 
case,  and  in  such  a  case  there  is  no  appeal,  therefore  the  Court  of 
Appeal  has  no  jurisdiction  to  entertain  this  case.  The  order 
discharging  the  rule  is  an  order  made  on  the  Crown  side  of  the 
Queen's  £ench  Division  and  is  therefore  an  order  m-  a  criminal 
cause.  A  criminal  information  is  the  alternative  given  in  the 
statute  (6  &  7  Vict.  c.  96,  s.  8),  for  an  indictment,  and  as  on  an 
indictment  there  can  be  no  appeal  save  for  some  matter  of  error 
on  the  record,  so  on  this  order  there  can  be  no  appeal. 
[MiLLiSH,  L.J. — ^If  there  is  an  appeal  in  this  case,  would  there 
not  also  be  an  appeal  if  the  court  were  to  refuse  a  rule  for  a 
criminal  information  T\  It  would  seem  so.  The  contention  for 
the  appellants  would  seem  to  be  that  sect.  19  of  the  Judicature 
Act,  1873,  gives  a  general  right  of  appeal,  and  that  there  is  no 
provision  in  either  of  the  Judicature  Acts  limiting  that  right. 
But  it  vrill  be  found  that  sect.  47  of  the  Act  of  1 873  expressly 
provides  that  "  no  appeal  shall  lie  from  any  judgment  of  the 
High  Court  in  any  criminal  cause  or  matter  save  for  some 
error  of  law  upon  the  record,"  and  sect.  19  of  the  Act  of  1875 
provides  that  the  practice  and  procedure  in  criminal  cases  shall 
be  the  same  as  it  was  before  the  passing  of  the  Judicature 
Acts. 

Aspvnall,  Q.C.  with  him  Sutton,  for  the  appellants. — It  is  sub- 
mitted that  the  general  right  of  appeal  given  by  sect.  19  of  the 
Act  of  1873  is  not  limited  by  sect.  47  of  the  same  Act,  nor  by 
Order  LXII.,  for  they  only  apply  to  cases  reserved  for  the  Court 
of  Criminal  Appeal  and  not  to  criminal  proceedings  in  any  other 
court.  Further,  this  is  not  a  criminsJ  matter,  it  is  merely  a 
question  of  costs ;  a  question  which  arises  on  the  conclusion  of 
all  criminal  and  penal  propeedings.  The  criminal  proceedings 
were  between  the  Crown  and  the  defendants,  whereas  this  is  a 
civil  right  between  the  prosecutors  and  the  defendants. 

The  following  are  the  sections  of  the  Acts  of  Parliament 
referred  to  in  the  argument : 

Jadioatnre  Act,  1878,  sect.  19.    The  sud  Court  of  Appeal  shall  hare  jnriBcUetion 
and  poirer  to  hear  and  determine  appeals  from  any  judgment  or  order,  wwb  as  hero- 
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inafter  mentioned,  of  Her  Majesty's  High  Oourt  of  Jostioe,  or  of  any  joidges  or  judgo 
thereof  subject  to  the  proyisioDS  of  this  Act,  and  to  snch  rules  and  orders  of  court  for 
regulating  the  terms  and  conditions  on  which  such  appeals  shall  be  allowed,  as  may 
be  made  pursuant  to  this  Act.  For  all  the  purposes  ol  and  incidental  to  the  hearing 
and  determination  of  any  appeal  within  its  jurisdiction,  and  the  amendment,  execu- 
tion, and  enforcement  of  any  judgment  or  order  made  on  any  such  appeal,  and  for  the 
purpose  of  every  other  authority  expressly  given  to  the  Oourt  of  Appeal  by  this  Act, 
the  said  Oourt  of  Appeal  shall  have  all  the  power,  authority,  and  jurisdiction  by  this 
Act  vested  in  the  High  Oourt  of  Justice. 

Sect.  47.  The  jurisdiction  and  authorities  in  relation  to  questions  of  law  arising  in 
criminal  trials  which  are  now  vested  in  the  justices  of  either  bench  and  the  Barons  ol 
the  Exchequer  by  the  Act  of  the  session  of  the  eleventh  and  twelfth  yean  of  the  reign 
of  Her  present  Majesty,  chapter  seventy-eight,  intituled  **An  Act  for  the  further 
amendment  of  the  administration  of  the  Oriminal  Law,**  or  any  Act  amending  the 
same,  shall  and  may  be  exercised  after  the  commencement  of  this  Act  by  the  judges 
of  the  High  Oourt  of  tTustice,  or  five  of  them  at  the  least,  of  whom  the  Lord  Ohief 
Justice  of  England,  the  Lord  Ohief  Justice  of  the  Oommon  Pleas,  and  the  Lord  Ohief 
Baron  of  the  Exchequer,  or  one  of  such  chiefs  at  least,  shall  be  part.  The  determi- 
nation of  any  such  question  by  the  judges  of  the  said  High  Oourt  in  manner  aforesaid 
shall  be  final  and  without  appeal,  and  no  appeal  shall  lie  from  any  judgment  of  the 
said  High  Oourt  in  any  criminai  cause  or  matter,  save  for  some  error  of  law  appa- 
rent upon  the  record,  as  to  which  no  question  shall  have  been  reserved  for  the 
consideration  of  the  said  judges  under  the  said  Act  of  the  eleventh  and  twelfth  years 
of  Her  Majesty's  reign. 

Judicature  Act,  1876,  sect.  19.  Subject  to  the  first  schedule  hereto  and  to  any  rules 
of  court  to  be  made  under  this  Act,  the  practice  and  procedure  in  all  criminal  causes 
and  matters  whatsoever  in  the  High  Oourt  of  Justice,  and  in  the  Oourt  of  Appeal 
respectively,  including  the  praotioe  and  procedure  with  respect  to  Orown  Oases 
Reserved,  shall  be  the  same  as  the  practice  and  procedure  in  similar  cases  in  matters 
before  the  commencement  of  this  Act. 

Order  LXII.  Nothing  in  these  rules  shall  a£Pect  the  praotioe  or  prooedore  in  any  of 
the  following  causes  or  matters : 

Oriminal  proceedings. 

Proceedings  on  the  Orown  side  of  the  Queen's  Bench  Division. 

CoLEBiDGB,  C.J. — I  am  of  opinion  that  there  is  no  jurisdiction 
in  this  court  to  entertain  this  appeal^  and  I  am  of  this  opinion 
on  the  ground  that  upon  the  true  construction  of  sections  19  and 
47  of  the  Judicature  Act^  1873^  taken  with  the  sect.  Id  of  the 
Judicature  Act  of  1875,  there  is  no  appeal  from  an  order  made 
on  the  Crown  side  of  the  Queen^s  Bench  division.  Sect.  47 
of  the  Act  of  1873  dealt  in  its  earlier  part  with  the  court  of 
Crown  Cases  Reserved  alone^  and  it  then  goes  on  to  enact  as 
follows  :  '^  The  determination  of  any  such  question  by  the  judges 
in  manner  aforesaid  shall  be  final  and  without  appeal,  and  no 
appeal  shall  lie  from  any  judgment  of  the  High  Court  in  any 
criminal  cause  or  matter  save  for  some  error  of  law  apparent 
upon  the  record,  as  to  which  no  question  shall  have  been  re- 
served for  the  consideration  of  the  judges.'^  Now  this  latter 
clause  applies  to  the  present  case,  as  tms  is  a  case  where  no 
question  is  reserved  for  the  consideration  of  the  judges,  and 
doubtless  it  was  inserted  in  order  to  save  any  right  of  appeal 
which  did  at  the  time  of  the  passing  of  the  Act  exist,  but  it  does 
not  destroy  the  distinct  enactment  contained  in  the  preceding 
sentence,  which  is  to  the  effect  that  no  appeal  shall  lie  from  any 
judgment  of  the  High  Court  in  any  criminal  case.  I  asked, 
daring  the  course  of  the  argument,  whether  the  words  of  the 
latter  portion  of  sect.  47  must  be  held  to  be  simply  a  repetition 
of,  and  in  no  way  an  extension  of,  the  words  which  heii  been 
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inBerted  jast  aboye^  and  it  did  not  appear  tbat  any  sufficient 
answer  oonid  be  given  to  the  question.  I  also  observe  that  it  is 
expressly  provided  by  Order  LXII.  of  the  Rules  of  Court  that 
nothing  in  the  rules  is  to  change  the  course  of  proceedings  on 
the  Crown  side  of  the  Queen's  Bench  Division^  and  that  adds 
force  to  the  contention  that  it  was  not  the  intention  to  give  any 
appeal  in  criminal  cases  where  there  was  not^  prior  to  the 
Judicature  Act^  any  right  of  appeal.  Then  it  is  argued  that  this 
is  not  a  judgment  in  any  criminal  cause^  but  that  it  is  merely 
an  order  which  follows  on  a  side  bar  rule  drawn  up  on  a 
judgment.  I  am,  however,  of  opinion  that  the  word  'Judgment '' 
in  sect.  47  of  the  Act  of  1873  includes  such  an  order  as  this, 
and  it  appears  to  me  that  sect.  19  of  the  Act  of  1875  confirms 
this  view.  That  section  enacts  that  the  practice  and  procedure 
in  all  criminal  causes  and  matters  including  the  practice  and 
procedure  with  respect  to  Crown  Cases  Reserved  shall  be  the 
same  as  the  practice  and  procedure  in  similar  causes  and 
matters  before  the  commencement  of  this  Act.  This  is,  as  I 
think,  a  criminal  matter,  for,  although  it  is  a  criminal  information 
and  not  an  indictment,  yet,  speaking  generally,  such  an  informa- 
tion differs  from  an  indictment  only  in  the  absence  of  certain 
forms,  such  as  sending  the  bill  up  before  the  grand  jury  and  the 
like,  and  it  remains  equally  a  criminal  matter.  I  am  of  opinion 
that  this  is  clearly  part  of  a  proceeding  in  a  criminal  cause  or 
matter,  that  is  of  a  cause  as  to  the  practice  and  procedure  of 
which  it  is  especially  enacted  that  no  change  shall  be  made,  and 
from  which,  by  sect.  47  of  the  Act  of  1873,  no  appeal  can  he. 

MsLLiSH,  L.J. — I  am  of  the  same  opinion.  1  think  that  the 
clause  in  the  latter  part  of  sect.  47  means  that  there  is  now  no 
appeal  in  criminal  matters  unless  where  there  is  error  of  law 
upon  the  record,  in  which  case  alone  was  there,  prior  to  the 
Judicature  Act,  an  appeal.  If  the  contention  of  the  appellant 
before  us  to-day  were  right,  it  must  follow  that  there  would  be 
an  appeal  from  every  order  made  on  the  Crown  side  of  the 
Queen's  Bench  Division.  Then  is  this  an  appeal  in  a  criminal 
matter  ?  I  am  of  opinion  that  if  the  subject  matter  of  the  pro- 
ceeding is  criminal,  that  then  the  matter  is  a  criminal  matter  in 
all  its  stages  and  that  there  is  no  appeal.  It  seems  to  me  that 
this  is  the  effect  of  sect.  47  of  the  Judicature  Act  of  1873, 
confirmed  as  it  is  by  sect.  19  of  the  Act  of  1875  and  by  Order 
LXII.,  all  of  which  when  construed  together  show  that  there  is 
not  now,  just  as  there  was  not  before  the  Judicature  Acts,  any 
appeal  in  criminal  cases  unless  there  is  error  on  the  record. 

6bett,  J.A. — ^The  argument  that  an  appeal  has  been  given  in 
criminal  matters  mi^ht  prima  fcude  gain  some  support  from 
sect.  19  of  the  Judicature  Act  of  1873,  but  the  doubt,  if  any, 
is  cleared  up  by  sect.  47  of  the  same  Act.  The  earlier  portion 
of  this  section  is  confined  to  cases  which  come  before  the  Court 
for  Crown  Cases  Reserved,  while  the  latter  part  deals  with 
criminal  matters  other  than  those  which  come  before  that  court. 
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and  then  it  in  general  words  declares  that  there  shall  be  no  right 
of  appeal.  Now,  as  to  whether  this  order  is  a  "judgment/'  it 
may  be  observed  that  although  in  the  interpretation  clause  of  the 
Act  the  word  "judgment*'  is  to  include  decree,  still  it  does  not 
expressly  state  that  it  is  to  include  such  an  order  as  this ;  but 
as  according  to  the  provisions  of  6  &  7  Vict.  c.  96,  s.  8,  the 
costs,  the  subject  of  this  order,  are  the  inevitable  result  of  the 
judgment  of  the  court,  I  am  of  opinion  that  that  which  enforces 
this  inevitable  result  of  a  judgment  in  a  criminal  matter  is  itself 
a  proceeding  in  a  criminal  matter,  and  that  no  appeal  can  lie 
upon  it  now,  just  as  no  appeal  could  have  been  brought  before 
the  passing  of  the  Judicature  Acts. 
'  Ajcfhlbtt,  J.A. — I  am  of  the  same  opinion. 

Solicitors  for  appellant,  James,  OurUa,  and  Ja/mes* 
Solicitors  for  respondent,  Oarter  and  BelL 
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APPEAL   rSOM  QITSJBN's  BIVCH  DIVISION. 

Friday^  Nov.  24, 1876. 
(Before  Mbllish,  L.J.  Bbett  and  Amphlbtt,  JJ.A.) 
Beg.  i;.  Fletcher;  Ex  parte  BisNiE.(a) 

Court  of  Appeal — Jurisdiction — Bight  of  appeal  in  criminal  cases 
—36  ^  37  Vict.  c.  66  {Judicature  Act,  1873)  s.  47—38  *  39 
Vict,  c.  77  {Judicature  Act,  1875)  s.  19 — First  schedule.  Order 
LXII. 

An  application  to  the  Oov/rt  of  Queen's  Bench  for  a  oertiora/ri  to 
bring  up  a  conviction  to  be  quashed,  on  the  grownd  of  want  of 
jurisdiction  in  the  convicting  justice,  is  a  "criminal  cause  or 
matter  "  urithin  the  m,eaning  of  the  above  sections  of  the  Judica^ 
ture  Acts  of  1873  and  1875,  and  there  is,  consequently,  no  appeal 
from  the  decision  of  the  Queen's  Bench  Division. 

(a)  Reported  by  W.  Applbton,  Esq.,  BarriBter-at-Law. 
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THE  appellant^  Bimie^  had  been  summoned  before  the  res-        Rao. 
pendent^  one  of  the  justices  of  the  peace  for  the  county  of 
Cumberland^  for  an  offence  against  the  game  laws.      On  the 
hearing  of  the  summons  he  had  asserted^  as  an  objection  to  the        1876. 
jurisdiction  of  the  justice^  the  existence  of  a  bond  fide  claim  of    jpy.]^^^_ 
right  to  the  land  in  question  in  himself.  That  objection  was  how-       Appeal. 
ever^  overruled^  and  the  appellant  was  convicted.  Subsequently  a 
rule  nisi  was  obtained  in  the  Queen^s  Bench  Division^  calling 
upon  the  respondent  to  show  cause  why  a  writ  of  certiorari  should 
not  issue  to  bring  up  the  conviction  to  be  quashed^  on  the  ground 
of  want  of  jurisdiction  in  the  justice  who  tried  the  case.     The 
rule,  however,  was  discharged  on  the  hearing  by  Lord  Coleridge, 
C.  J.,  and  Quain,  J.,  sitting  to  hear  cases  on  the  Crown  side  of  the 
Queen's  Bench  Division.     This  appeal  was  from  that  decision. 

Before  counsel  for  the  appellant  proceeded  to  state  his  case. 

Ford,  for  the  respondent,  took  a  preliminary  objection  that  the 
court  had  no  jurisdiction  to  try  this  appeal,  as  it  was  an  appeal 
from  a  decision  in  a  ''  criminal  cause  or  matter,''  within  the  mean- 
ing of  sect.  47  of  the  Act  of  1873,  and  sect.  19  of  the  Act  of 
1875. 

Bompas  for  the  appellant. — ^The  case  lately  decided  in  this 
court,  of  Iteg,  v.  Steel  {ante,  p.  354),  may  be  said  to  be  against  me, 
but  that  case  is  distinguishable.  That  only  decides  that  there 
shall  be  no  appeal  from  the  decision  of  a  court  of  the  High  Court 
of  Justice,  where  that  decision  is  in  a  criminal  proceeding.  But 
here  the  decision  in  the  Court  of  Queen's  Bench  was  an  applica- 
tion for  a  writ  of  certiora/ri  to  the  justices  on  the  ground  that 
they  had  no  jurisdiction  to  convict.  The  conviction  itself  was  no 
doubt  a  criminal  proceeding,  but  not  the  application  for  the  pre- 
rogative writ  of  certiorari.  The  only  question  before  the  Queen's 
Bench  Division  was  whether  a  claim  had  been  set  up  bond  fide  or 
not.  That  was  not  a  criminal  proceeding  in  any  sense,  no  more 
than  a  motion  in  the  High  Court  with  respect  to  the  subpoena  of 
a  witness  in  a  criminal  case  would  be  in  itself  a  criminal  proceed- 
ing.    The  writ  of  certiorari  relates  to  Fletcher  and  not  to  Bimie. 

MsLLisH,  L.J. — The  question  is,  whether  we  have  jurisdiction 
to  hear  an  appeal  from  a  decision  of  the  Court  of  Queen's  Bench 
refrising  a  writ  of  certiorari  to  be  issued  against  the  defendant,  a 
justice  of  the  peace  for  Cumberland.  Now  was  that  decision  of 
the  Court  of  Queen's  Bench  a  decision  "  in  a  criminal  cause  or 
matter,"  within  the  meaning  we  gave  to  these  words,  in  the  case 
of  Reg.  V.  Steel  {ante,  p.  354),  which  was  before  us  a  few  days  ago  ? 
We  there  held  that  those  words  were  not  confined  to  cases 
referred  to  the  Court  of  Criminal  Appeal,  but  went  to  criminal 
cases  in  the  Court  of  Queen's  Bench  itself.  Now  a  further  and 
somewhat  different  question  arises,  whether  there  is  an  appeal 
from  a  proceeding  in  the  Queen's  Bench  which  is  not  a  criminal 
procee<£ng  in  that  court,  but  arises  out  of  a  proceeding  before 
the  justices,  which  was  a  criminal  proceeding.  Under  those 
circumstances  was  that  proceeding  in  the  Queen's  Bench  a  pro* 
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Rm.        oeeding  in  a  criminal  matter  ?     In  my  opinion  it  is  clear  tihatj 

^' subject  to  the  few  exceptions  specified,  criminal  procedure  was 

intended  to  remain  unaltered  by  the  Judicature  Acts.  The  words 
1876.  of  sect.  19  of  the  Act  of  1875  are  very  wide,  and  relate  to  every- 
^~r  thing  substantially  a  "  criminal  cause  or  matter.'*  These  words 
^pjgfjj^  must  be  construed  according  to  their  natural  meaning.  Is  this 
"  a  criminal  cause  or  matter  ?  '^  Before  the  magistrate  it  is,  in  the 
Queen's  Bench  it  is  not.  K  any  appeal  lies,  it  must  lie  on  both 
sides.  Suppose,  here,  the  certiorouri  had  been  granted,  and  the 
conviction  had  been  brought  up  and  quashed  by  the  Court  of 
Queen's  Bench.  If  there  is  an  appeal  here,  there  must  be  one 
flJso  under  those  circumstances  and  so  a  simple  question  of  a 
small  fine  or  a  few  days'  imprisonment  might  ultimately  get  into 
the  House  of  Lords.  I  think  that  cannot  have  been  intended  to 
be  allowed.  I  think  this  is  such  a  criminal  cause  or  matter  as  is 
there  intended.  Sect.  19  of  the  Act  of  1875  throws  light  on  sect. 
47  in  the  previous  Act,  and  it  assumes  that  the  procedure  has  not 
been  altered  in  criminal  matters.  It  was  not  the  intention  of  the 
Judicature  Act  to  enlarge  the  jurisdiction  of  the  Court  of  Appeal 
in  this  respect. 

BsETT,  J.A. — ^I  am  of  the  same  opinion.  It  all  turns  on  the 
47th  section  of  the  Act  of  1873.  The  19th  section  of  the  later 
Act  can  only  be  used  as  it  was  in  Beg.  v.  Steel  {ante,  p.  354),  that 
is,  as  interpreting  the  47th  section,  criminal  practice  is  to  remain 
as  before,  unless  altered  by  Rules  of  Court.  The  Bules  of  Court 
do  not  alter  it,  and,  further.  Order  LXII.  was  put  in  for  the  sake 
of  caution,  to  show  that  none  of  the  rules  should  apply  to  pro- 
ceedings on  the  Crown  side  of  the  Queen's  Bench,  and  that  is  all. 
The  19  th  section,  therefore,  shows  that  criminal  practice,  inas- 
much as  it  is  not  altered  by  the  rules,  remains  the  same.  In 
Beg.  V.  Steel  {ante,  p.  534)  it  was  argued  that  sect.  47  was 
confined  to  cases  before  the  Court  of  Criminal  Appeal,  but  the 
court  said  the  scope  of  the  words  was  much  larger.  It  is  said  here 
that  those  words  do  not  apply  where  the  question  before  the 
Queen's  Bench  was  not  a  '' criminal  cause  or  matter?"  Now, 
what  is  this  case  ?  There  has  been  a  conviction,  and  there  is  an 
application  for  a  writ  of  certiorari  to  bring  it  up  to  be  quashed.  Is 
that  not  "  a  criminal  cause  or  matter  ?  "  It  is  to  decide  whether 
a  man  is  to  be  kept  in  prison  or  fined  or  not.  The  proper  con- 
struction is  that  there  is  no  appeal  where  there  was  not  one 
before,  therefore,  this  case  follows  Beg.  v.  Steel  {ante,  p.  534). 

Amphlett,  J.A.— I  am  of  the  same  opinion.  To  oust  the 
jurisdiction  of  the  justices  there  must  be  a  bond  fide  assertion  of 
right.  Before  the  Court  of  Queen's  Bench  what  was  the  question? 
Not  whether  there  had  been  poaching  or  not,  but  whether  there 
was  a  bond  fide  assertion  of  right.  That  is  whether  the  plea  to 
the  jurisdiction  was  a  good  one  or  not.  The  same  sort  of  question 
as  there  was  in  the  Franconia  case.  Therefore  this  case  comes 
under  sect.  47  of  the  Act  of  1873,  under  the  exact  meaning  of  its 
words.     And  if  we  are  to  look  at  the  public  convenience,  would 
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it  not  be  meet  inconyenient  that  this  case  should  go  through  all 
the  courts,  not  to  try  a  civil  right,  bat  whether  there  was  a  bona 
fide  objection  or  not  ? 

Appeal  discharged  with  costs. 

Solicitors  for  the  appellant,  Bischoff^  Bompas,  and  Bischoff  for 
Waiigh. 

Solicitors  for  respondent,  Helder,  Roberts,  and  QUlett  for 
Webster,  Whitehaven. 
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UNITED     STATES    CIRCUIT    COURT  —  SOUTHEBN 

DISTRICT    OF    NEW    YORK. 

March  Term,  1876. 

The  UKrrsD  States  v.  LAWBENCE.(a) 

Extradition — Treaty  between  England  and  the  United  States^^ 
Other  offences — Effect  of  a/n  agreement  between  Oovemments 
before  extradition — Executive  and  judicial  guestions. 

The  Extradition  Treaty  of  1842  between  Englamd  and  the  United 
States  does  not  provide  that  a  person  extradited  shall  not  be 
tried  for  a/n  offence  other  than  that  for  which  he  is  extradited. 

The  Statutes  of  the  United  States  passed  in  1848  and  1869, 
in  relation  to  extradited  criminals,  do  not  give  such  a  con^ 
struction  to  the  treaty. 

If  the  English  Statute  of  1870  is  held  in  England  to  give  such  a 
construction  to  the  Treaty  {which  may  be  doubted),  yet  that 
statute  cannot  be  held  to  have  had  tliat  effect  in  the  United  States, 

Nor  can  that  statute  be  held  to  have  been  such  a  modification  of 
the  treaty  of  1842,  that  the  failure  of  the  Oovemment  of  the 
United  States  thereupon  to  give  notice  of  the  abrogation  of  the 
treaty  can  be  held  to  have  been  an  assent  by  that  Oovei'nment  to 
such  modification. 

Nor  cam,  an  agreement  entered  into  between  the  representatives  of 
the  two  Governments  in  any  case  before  the  extradition,  as  to 
the  offences  for  which  the  extradited  persons  shall  be  tried,  have 

(a)  Reported  by  R.  D.  BjUBUJori  Conziaellor-at-Law. 
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Thb  UiiiTSD       the  effect  to  deprive  the  court  of  jurisdiction  to  try  him  for  other 

States  offences.     The  effect  of  such  an  agreement  is  a  question  for  Hie 

Lawbsngii.        executive f  and  not  for  the  judicial  depoHment,  of  the  government. 

1876.       /CHARLES  L.  LAWRENCE  was  before  the  arcait  Ooart  of 
Extraditum—  *^®  United  States,  held  at  the  City  of  New  York.     He  was 

United  States,  indicted  for  forgery.  The  charges  were,  that  he  forged  and 
uttered  a  certain  bond  of  one  Blanding,  and  also  a  certain 
affidavit  known  as  the  "  Owner^s  oath/'  purporting  to  be  made 
by  Blanding  apon  an  entry  of  certain  goods  at  the  custom  house 
in  New  York,  and  also  the  entry  of  the  same  goods,  upon  the 
back  of  which  the  owner's  oath  Was  written.  These  charges 
were  set  forth  under  different  forms  in  separate  counts  of  the 
indictment. 

Lawrence,  when  required  to  plead  to  the  indictment,  filed  a 
special  plea  to  the  jurisdiction  of  the  court,  in  which  plea,  among 
other  things,  he  set  up  that,  on  the  7th  of  March,  1875,  in 
Ireland,  upon  a  requisition  made  on  behalf  of  the  Government 
of  the  United  States,  he  was  seized  and  thereupon  charged  with 
the  crime  of  forging  and  uttering  a  certain  bond,  beins  the  bond 
referred  to  in  the  indictment,  and  the  forging  oi  a  certain 
affidavit,  beinff  the  affidavit  referred  to  in  the  indictment ;  and 
thereupon  suck  proceedings  were  had  that,  in  pursuance  of  the 
Extradition  Act  of  the  Parliament  of  Great  Britain,  passed  1870, 
and  upon  the  faith  thereof,  an  extradition  warrant  was  issued, 
reciting  that  the  defendant  was  accused  of  forging  and  uttering 
a  certain  bond  and  affidavit  within  the  United  States,  by  virtue 
of  which  warrant  the  accused  was  conveyed  within  the  juris- 
diction of  the  United  States,  where  he  is  subject  to  be  tried  for 
the  crime  of  forging  and  uttering  the  said  bond  and  affidavit, 
and  for  no  other  crime  or  charge  whatever.  The  plea  then 
averred  that  the  accused  is  chao^ged  in  the  indictment  with 
offences  other  than  the  offences  on  which  his  surrender  to  the 
United  States  was  grounded,  and  specified  in  the  warrant  of 
extradition.  The  plea  also  set  up  the  British  Extradition  Act  of 
1870,  and  that  there  was  an  understanding  that  he  was  to  be 
tried  only  for  the  crime  stated  in  the  extradition  warrant. 
Wherefore  the  accused  insisted  that  the  court  had  no  juris* 
diction  to  try  the  present  indictment  until  a  reasonable  time 
should  have  elapsed  after  the  trial  of  the  accused  for  the  crimes 
specified  in  the  extradition  warrant,  that  he  might  have  an 
opportunity  to  return  to  Her  Britannic  Majesty's  Dominions. 

The  practice  adopted  by  the  respective  parties  enabled  the 
attorney  for  the  Government  to  deny  that  the  indictment  charged 
the  accused  with  any  other  crimes  than  those  mentioned  in  the 
extradition  warrant,  and  also  to  deny  any  understanding  as  to 
what  crimes  Lawrence  would  be  tried  for;  while  at  the  same 
time  he  could  ask  the  determination  of  the  court  upon  the 
questions  of  law  raised  by  the  facts  stated  in  the  plea  to  the 
jurisdiction. 
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In  disposing  of  these  questions  tlie  conrfc  remarked  as  follows  :  The  Unftbd 
in  regard  to  the  effect  of  the  extradition  proceedings  and  the       Statbb 
construction  of  the  treaty  of  1842  between  England  and  the    law^c 
United  States.  

Benedict,  J. — ^In  disposing  of  the  questions  argued  before  me  1876. 
upon  this  demurrer,  I  first  notice  the  position  taken  that  all  Extradition-^ 
extradition  proceedings  by  their  nature  secure  to  the  person  United  State$. 
surrendered  immunity  from  prosecution  for  any  offence  other 
than  the  one  upon  which  his  surrender  is  made.  This  question 
is  not  open  in  this  court.  It  was  decided  in  OaldwelVs  case 
(8  Blatchford's  Rep.  131)  in  1871.  That  determination  has 
since  receive  strong  support  from  the  decision  of  the  Court  of 
Appeals  of  this  State  in  Adriance  v.  Logrove  (59  New  York  Rep. 
115),  where  the  existence  of  any  such  inimunity  was  denied  in  a 
civil  case.  This  ground  of  defence  is,  therefore,  dismissed,  with 
the  remark  that  an  offender  against  the  justice  of  his  country 
can  acquire  no  rights  by  defrauding  that  justice.  Between  him 
and  justice,  which  he  has  offended,  no  rights  accrue  to  the 
offender  by  flight.  He  remains  at  all  times  and  everywhere 
liable  to  be  called  to  answer  to  the  law  for  his  violations  thereof, 
provided  he  comes  within  the  reach  of  its  arm.  But  here  it  has 
been  contended  that  the  accused  has  such  immunity  by  reason 
of  the  provisions  of  the  treaty  with  England  of  1842,  under 
which  nis  surrender  was  made,  which,  it  is  correctly  said,  is  a 
law  of  the  United  States  binding  upon  the  courts.  The  decision 
of  OaldwelVs  case  is  decisive  of  this  question  also,  for  Caldwell 
was  surrendered  under  the  treaty  of  1842.  But,  as  no  argu- 
ment was  made  in  OaldwelVs  case,  based  upon  the  provisions  of 
this  particular  treaty,  the  argument  now  made  in  support  of  this 
construction  of  the  treaty  may  properly  be  examined.  At  the 
outset  let  it  be  noticed,  that  no  language  is  used  in  the  treaty 
which  can  be  supposed  to  confer  the  immunity  here  claimed.  On 
the  contrary,  the  language  of  the  treaty  is  osculated  to  repel  the 
idea,  for  it  declares  that  the  offender  shall  be  ''  delivered  up  to 
justice,^'  a  significant  and  comprehensive  expression,  plainly 
importing  that  the  delivery  is  for  the  purposes  of  public  justice 
without  qualification.  It  is,  however,  argued  that  both  the  parties 
to  this  treaty  have  placed  a  construction  upon  its  provisions,  which 
confers  the  immunity  for  which  the  accused  contends ;  and  refer- 
ence is  made  to  Acts  of  Conjfress  of  1869  and  1848  (U.S. 
Revised  Statutes,  §  5272,  §  5275),  and  to  the  British  Extradition 
Act  of  1870  as  supporting  the  assertion.  The  Act  of  Congress  of 
1869  is  a  general  law  intended  for  the  protection  of  extraordinary 
offenders;  but  the  protection  it  confers  is  expressly  limited  to  cases 
of  ''lawless  violence.^'  It  is  true  that  it  assumes,  as  well  it  may,  that 
the  offender  will  be  tried  for  the  offence  upon  which  his  surrender 
is  asked,  but  there  are  no  words  indicating  that  he  is  to  be  pro- 
tected from  trial  for  all  other  offences.  The  absence  of  any 
provisions  indicating  an  intention  to  protect  from  prosecution 
for  other  offences  in  a  statute  having  no  other  object  than  the 
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Tbb  Umitbd   protection  of  extradited  offenders,  is  snffioient  to  depriye  of  all 

States       force  the  suggestion  that  the  Act  of  1869,  as  a  legislative  Act, 

La^vunob.    g}^^^  ^  ^^^  treaty  of  1842  the  construction  contended  for  by  the 

accused.     So  of  the  Act  of  1848,  the  provision  of  which  relied 

^876.  upon  is  as  follows :  "  It  shall  be  lawful  for  the  Secretary  of  State 
Extraditim  ^  Order  the  offender  to  be  delivered  to  such  person  as  shall  be 
United  States,  authorised  in  the  name  and  on  behalf  of  such  foreira  Government 
to  be  tried  for  the  crime  of  which  such  person  shall  be  so  accused, 
and  such  person  shall  be  delivered  up  accordingly/'  It  does  not 
seem  reasonable  to  suppose  that  it  was  the  intention  of  Congress 
by  the  above  language  to  give  a  legislative  construction  to  the 
existing  treaty  of  1842.  The  provision  of  the  Act  of  1848  is  within 
the  broad  provision  of  that  treaty,  but  does  not  restrict  the 
operation  of  that  provision ;  and  it  may  be  safely  assumed  that,  if 
the  intention  to  limit  the  effect  of,  or  give  a  construction  to  that 
or  any  other  treaty  had  been  entertained  (assuming  such  a 
function  to  belong  to  a  statute  of  this  character),  such  intention 
would  have  been  plainly  expressed.  The  Acts  of  Congress  re* 
ferred  to,  therefore,  fail  to  afford  a  legislative  construction  of  the 
treaty  in  the  particular  case  under  consideration.  It  is  still  more 
difficult  to  find  support  for  the  doctrine  of  the  defence  in  the 
provisions  of  the  British  Extradition  Act  of  1870.  How  can  it  be 
that,  without  any  action  on  the  part  of  the  treaty  making  power 
of  the  United  States,  the  Parliament  of  England,  by  a  statute  of 
England  passed  twenty-eight  years  after  the  treaty  of  1842,  can 
engraft  upon  that  treaty  a  provision  of  immunity  not  found  in  the 
treaty,  and  which  must  thereafter  be  enforced  by  courts  of  the 
United  States  as  part  of  the  laws  of  the  United  States  ?  The 
effect  proper  to  be  given  by  the  executive  department  of  the  im- 
provement to  any  condition  found  in  an  extradition  statute  of 
ESngland  to  which  the  Government  of  the  United  States  has 
assented  in  any  particular  case,  is  not  under  consideration.  Here 
the  question  is  judicial;  and  it  is  whether  the  British  Act -of 
1870,  by  reason  of  its  subject  matter,  becomes  a  law  of  the 
United  States,  and  as  such  affords  a  legislative  construction 
of  this  treaty,  binding  upon  the  courts  of  the  United  States. 
Upon  such  a  question  no  time  need  be  spent,  and  it  is  dis- 
missed with  the  observation  that  it  would  appear  that  the 
English  courts  incline  to  the  opinion  that  the  Act  of  1870 
has  no  effect  in  England  even  to  limit  the  operation  of 
the  treaty  of  1842,  as  is  seen  by  the  opinions  delivered  in  the 
Court  of  Queen's  Bench  in  Bouvier's  case  (27  L.  T.  Bep.  N.  S. 
844).  The  words  of  the  Lord  Chief  Justice  in  that  case  are : 
"  I  see  plainly  that  it  was  the  intention  of  the  Legislature,  that 
is  to  say,  it  was  intended  (by  the  Act  of  1870),  while  getting  rid 
of  the  statutes  by  which  the  treaties  were  confirmed^  to  save 
the  existing  treaties  in  their  full  force  and  effect.''  How  is 
it  made  to  appear  that  any  such  construction  of  the  treaty  of 
1842  has  been  adopted  by  the  executive  department  of  either 
Government  7    An  agreement  for  such  immunity  in  the  present 
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instance  is  set  up  by  the  plea.    It  may  be  competent  for  the  Tn  UHinD 
Government  of  the  United  States  to  enter  into  such  an  agree-       Statbs 
ment  with  the  Government  of  England,  in  the  absence  of  any    jAwssirak 

provision  for  immunity  in  the  treaty ;  and  the  demand  for  such        

an  agreement  on  the  one  side,  as  well  as  the  giving  thereof  ^^^^ 
on  the  other,  leads  to  the  inference  that  no  such  protection  Extraditum^ 
is  afforded  by  the  treaty  itself.  A  single  instance  of  such  an  UmtedStatM. 
agreement  does  not,  therefore,  help  the  argument.  The  under* 
standing  of  the  treaty  by  the  executive  department  is  better 
shown  by  the  action  taken  or  omitted  in  the  cases  that  have 
arisen  where  there  has  been  no  agreement.  So  in  the  case 
of  Heilbron,  who  was  surrendered  by  the  United  States  upon 
the  request  of  England  for  an  extradition  crime :  a  trial  was  bad 
in  England  for  an  offence  not  provided  for  in  the  treaty  without 
interference  by  the  executive  there,  and  without  complaint  from 
the  Government  of  the  United  States.  So  also,  Burley,  an 
offender  surrendered  by  England  to  this  Goverment,  was  put 
upon  trial  in  this  country  for  an  offence  other  than  the  one 
upon  which  he  was  extradited,  and  the  case  being  called  to 
the  attention  of  the  law  officer  of  the  Crown,  it  was  considered 
that  "  if  the  United  States  put  him  bona  fide  upon  his  trial 
for  the  offence  in  respect  of  which  he  was  given  up,  it  would 
be  difficult  to  question  the  right  to  put  him  upon  his  trial  also 
for  piracy  or  any  other  offence  which  he  might  be  accused  of 
committing  within  their  territory,  whether  or  not  such  offence 
was  a  ground  of  extradition  or  within  the  treaty .''  No  case  has 
been  referred  to  where  the  right  above  spoken  of  has  been 
questioned  by  the  British  Government.  On  the  contrary,  if  I 
am  correctly  informed,  such  right  has  not  hitherto  been  denied 
in  England.  As  to  the  effect  of  the  fact  of  a  previous  trial 
for  the  offence  for  which  the  offender  was  given  up,  to  which 
allusion  is  above  made,  it  is  plain  that  such  fact  is  immaterial  in 
determining  the  judicial  question,  where  legal  immunity  is  set 
up  Dy  way  of  defence  in  a  prosecution  for  other  offences,  how- 
ever important  that  fact  might  be,  as  evidence  of  good  £uth, 
in  determining  the  political  question  when  it  arises.  It  may 
be  added  that  the  action  of  the  Executive  Department  of  the 
Government  of  the  United  States  in  the  cases  where  extradited 
offenders  have  been  tried  in  this  country  for  offences  other  than 
those  upon  which  their  surrender  had  been  asked,  has  a 
significant  bearing  upon  the  le^  question  under  consideration, 
because  in  criminal  cases,  as  distinguished  from  civil  oases,  the 
Executive,  by  reason  of  the  power  conferred  by  law  to  control 
the  prosecuting  officer,  as  also  its  power  to  pardon,  is  not 
confined  to  a  consideration  of  the  political  question  alone,  but 
may  also  act  upon  a  determination  of  the  judicial  question* 
But  it  is  further  said  that  the  British  Act  of  1870  amounts  either 
to  an  abrogation  of  the  extradition  section  of  the  treaty  of  1842, 
or  to  a  modification  of  the  provision,  and,  inasmuch  as  by  the 
11th  section  the  Government  of  Gbreat  Britain  could  at  any  time 
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The  UKmo  abrogate  that  portion  of  the  treaty^  the  Act  of  1870^  if  considered 
Statk       \yj  the  Goyemment  of  the  United  States  as  an  abrogation,  would 

Lawbengb.    ^^^  been  so  declared^  and,  in  the  absence  of  such  a  declaration 

must  be  considered  to   be  acquiesced  in  hj  the  Gh>Yemment 

1876.       of  the  United  States  as  its  construction  of  the  treaty,  and  becomes 

ExtradUim'-  *  P*^*  ^^  ^^®  treaty  binding  upon  the  courts.     This  proposition 

United  States,  is  answered  by  what  has  been  already  said  in  regard  to  the  effect 
of  the  British  Act  of  1870,  and  the  action  of  the  Government  of 
the  United  States  in  the  cases  which  have  hitherto  arisen. 
Moreover,  if  the  action  of  the  two  Governments  and  the  Act 
of  1870  be  given  the  utmost  effect  possible  in  favour  of  the 
accused,  all  that  can  be  extracted  from  them  is  an  implied 
engagement  to  afford  protection  to  persons  extradited  in  pur- 
suance of  the  treaty  from  prosecution  for  causes  other  than 
those  upon  which  their  surrender  was  asked — which  addresses 
itself  to  the  political  not  to  the  judicial  department.  It  is 
not  intended  to  suggest  that  such  can  be  their  effect,  but  simply 
to  express  the  opinion  that  in  any  aspect  they  have  no  greater 
effect,  and,  in  view  of  the  language  of  the  treaty,  cannot  be  relied 
on  as  affording  a  legislative  or  executive  construction  of  the 
instrument  binding  upon  the  courts.  It  may  therefore,  without 
hesitation,  be  declared  that  the  claim  of  legal  immunity  here 
made  is  without  foundation  in  the  treaty  of  1842.  In  support  of 
this  conclusion,  reference  is  made  to  the  authority  of  the  Court 
of  Appeal  of  the  State  of  New  York,  which  high  court,  in 
Lagra/V0^8  case,  was  called  on  to  declare  the  effect  of  this  same 
treaty.  [The  court  then,  after  considering  some  other  questions 
in  the  case,  takes  up  the  question  of  the  effect  of  the  allegation 
in  the  plea,  that  there  was  an  agreement  made  before  Lawrence 
was  extradited  as  to  the  offences  for  which  he  was  to  be  tried,  as 
follows:]  Upon  this  point  the  argument  made  is  that  the 
existence  of  such  an  agreement  being  deemed  to  be  admitted  by 
the  demurrer,  it  must  be  recognised  by  the  court,  and  .the 
accused  be  protected  by  the  court  from  prosecution  upon  an 
indictment  charging  offences  other  than  those  mentioned  in  the 
agreement  as  stated.  This  position  is  supposed  to  be  supported 
by  the  rule  appUed  in  civil  cases,  when  a  defendant  has  been 
inveigled  withm  reach  of  the  process  of  the  court.  But  the  rule 
referred  to  has  no  application  in  criminal  cases.  The  duty  of 
the  courts  in  criminal  cases  is  stated  by  the  Court  of  King's 
Bench  in  ScotVs  case  (9  B.  &  C.  447).  Scott  was  indicted  in 
England  for  perjury,  and  a  warrant  for  her  arrest  issued.  The 
officer  proceeded  to  Brussels,  and  there  finding  Scott,  seized  her 
without  resort  to  extradition  proceedings  or  other  legal  process. 
Application  for  assistance  was  then  made  by  her  to  the  British 
Ambassador  at  Brussels,  who  refused  to  interfere,  and  she 
was  carried  to  London,  where  she  was  brought  before  the  court 
upon  habeas  corpus,  and  the  above  facts  were  made  to  appear. 
Tenterden,  C.J.,  in  delivering  the  opinion  of  the  court,  thus  lays 
down  the  rule  in  criminal  cases :  ''  The  question  is  whether,  if  a 
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person  cliarged  with  crime  is  found  in  this  oonntry^  it  is  the  TirnVmrao 
daty  of  the  court  to  take  care  that  such  a  party  shall  be  amenable       Statv 
to  justice,  or  whether  we  are  to  consider  the  circumstances  under    Lawbxnge. 

which  she  was  brought  here.     I  thought,  and  continue  to  think,         

that  we  cannot  inquire  into  them/'    These  words  express  the        ^^^^ 
opinion  of  this  Court.     A  different  rule  would  seriously  embarrass  Extradition^ 
the  administration  of  the  criminal  laws,  and  cannot  be  permitted  United  States. 
here  to  obtain,  until  it  has  received  the  ^(auction  of  controlling 
authority.     If,  then,  an  agreement  exists  between  the  Govern- 
ment of  the  United  States  and  the  Government  of  Great  Britain, 
such  as  is  set  forth  in  the  plea,  the  performance  thereof  is  within 
the  power  of  the  Government,  by  reason  of  its  legal  control  ovelr 
the  prosecuting  officer.     And  all  that  need  be  said  here  is  that 
such  an  agreement  can  avail  nothing  to  a  defendant,  setting  it 
up  by  way  of  plea  to  the  jurisdiction  of  the  court  before  which 
his  trial  is  moved  by  the  Government.    The  decision,  therefore, 
must  be  that  the  plea  to  the  jurisdiction  and  all  subsequent 
pleadings  in  this  case  be  set  aside,  with  liberty  to  the  defendant 
to  plead  anew  to  the  charges  in  the  indictment  contained. 

For  the  United  States,  Oeorge  Bliss,  U.  S.  District  Attorney. 
For  Lawrence,  E.  W.  Siov^hton  and  B.  F.  Tracy. 
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Wednesday,  Nov.  15, 1876. 

(Before  Cleasbt,  B.) 

BULLOCX  V.   DuKLAP.(a) 

Detinue  and  trover — Property  found  on  a  person  suspected  of 
having  stolen  it — Trial  and  acquittal  of  su^spected  party — 
Property  detained  by  constable — Application  by  constable  to 
magistrate  for  order,  under  2^3  Vict.  c.  71,  s.  29,  as  to  dis- 
posal of  property — Adjournment  Ity  magistrate  to  a  day  not  yet 
expired — Action  by  acquitted  party  against  constable — Demurrer* 

(a)  Reported  by  Hbibt  linoH,  Eiq.,  Baniptor-at-Law. 
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BmjLOCK 

V. 
DUNLAP. 

1876. 
Rettitution, 


The  plaintiff  being  foimd  by  a  poliee  constdble  wearing  a  diamond 
pin  and  diamond  ring,  was  taken  into  custody  and  charged  by 
him  with  stealing  them,  and  being  committed  by  a  police 
magistrate  for  trial  on  such  charge,  was  afterwcurds  indicted 
and  tried  Uvereon  and  acquitted.  The  defendant,  a  supers 
intendent  of  police,  into  whose  possession  the  pin  amd  ring  had 
lawfully  come  in  the  course  of  the  proceedings,  did  not  deliver 
them  up  to  the  plaintiff  upon  the  latter^s  acquittal,  but,  before 
action  and  unthin  a  reasonable  time  after  siLch  acquittal,  applied 
to  a  magistrate  for  am,  order  under  sect.  29  of  the  2  8f  %  Vict. 
c.  71,  *^for  the  delivery  of  the  said  goods  to  the  party  who  should 
appear  to  the  magistrate  to  be  the  rightful  owner  thereof,  or  such 
other  order  as  to  the  magistrate  should  seem  meetJ^  The 
magistrate  entertained  the  application,  and,  after  hearing  evidence 
in  support  of  it,  a/nd  the  evidence  of  the  plaintiff  in  support  of 
his  davm  to  the  goods,  adjourned  the  hearing  to  a  day  which  his 
not  expired,  and  no  order  has  yet  been  made. 

In  a/n  action  by  the  plai/nUff  a^gainst  the  defenda/nt  for  the  de- 
tention  and  conversion  of  the  said  pin  and  ring,  in  answer  to 
which  the  defendant  stated  the  facts  as  above  set  forth,  and 
alleged  that  he  detained  the  goods  as  a  constable  in  the  per^ 
formanjce  of  his  duty,  it  was 

Held  by  the  Exchequer  Division  {Oleasby,  B.),  overruling  a  demurrer 
to  the  statement  of  defence,  that  the  action  was  not  mmntainable, 
a/nd  that  the  defendant  ha/uing  rvithin  a  reasonable  time  applied 
to  the  mxigish-ate  for  an  order  under  sect.  29  of  the  statute,  and 
done  all  that  the  Act  of  Parliament  called  upon  him  to  do  to 
render  up  possession  of  the  goods  in  qvsstion,  a/nd  the  matter 
beiryg  still  in  the  hands  of  the  nuigistrate,  the  defendant  was 
not  responsible  becoAJtse  he  was  not  able  before  action  to  relieve 
himself  of  the  possession  of  the  goods, 

THE  statement  of  claim  in  this  case  was  as  follows : 
The  plaintiff  is  a  dealer  in  jewellery,  in  Church-street, 
Soho,  and  uie  defendant  is  a  superintendent  of  the  metropolitan 
police. 

1.  The  plaintiff,  in  the  month  of  Oct.  1875,  was  in  possession, 
as  his  own  property,  of  a  certain  diamond  pin,  which  he  was 
then  wearing  in  his  cravat  scarf,  as  well  as  of  a  certain  diamond 
ring,  which  was  also  in  his  possession  as  his  own  property. 

2.  One  Charles  Butcher,  a  metropolitan  detective  poHce  con- 
stable, on  seeing  the  plaintiff  and  observing  the  said  diamond 
pin  being  so  worn  by  him  as  aforesaid,  charged  him  with  stealing 
the  same,  as  well  as  the  diamond  ring,  and  took  him  into  custody 
upon  such  charge,  and  then  took  from  him  both  the  said  pin 
and  the  ring. 

8,  4.  The  plaintiff  was,  thereupon,  subsequently  taken  before 
Mr.  Newton,  a  metropolitan  police  magistrate,  who,  after  various 
rmeated  remands,  committed  him  for  trial  on  such  charge,  upon 
which  he  was  subsequently  indicted  and  tried,  and  acquitted. 
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6.  The  said  Charles  Batcher  delivered  the  said  pin  and  ring  to     Boluxjk 
the  defendant^  as  his  superior  officer.  ^  Dunlap 

6.  The  defendant  detains  from  the  plaintiff  the  use  and  pos-        

session  of  the  plaintiff's  goods  and  property,  that  is  to  say,  the        1876. 
diamond  pin  and  ring,  and  has  also  converted  to  his  own  use     p^^^ 
and  wrongfully  deprived  the  plaintiff  of  the  use  and  possession  of   BuHtutUm. 
his  said  goods  and  property. 

The  plaintiff  claims  a  return  of  the  said  goods  or  their  value, 
and  202.  for  their  detention,  and  in  respect  of  the  conversion  of 
the  said  goods,  the  plaintiff  claims  lOOZ. 

The  statement  of  defence : 

1.  That  the  said  goods  and  property  were  not  the  plaintiff's,  as 
alleged. 

2.  As  to  the  alleged  conversion  of  the  said  goods  and  property, 
the  defendant  denies  the  statement  in  paragraph  6  of  the 
plaintiff's  statement  of  claim. 

8.  As  to  the  alleged  detention  of  the  said  goods  and  property, 
and  depriving  the  plaintiff  of  the  use  and  possession  thereof,  the 
defendant  says  that,  after  the  plaintiff  had  been  charged  with 
stealing  the  said  goods  and  property,  and  had  been  tried  and 
acquitted  (as  alleged),  the  said  goods  and  property  were  in  the 
lawful  possession  of  the  defendant,  as  and  being  a  constable, 
within  the  meaning  of  the  2  &  3  Yict.  c.  71,  s  29;  and  the 
defendant  as  such  constable,  being  ignorant  as  to  who  was  the 
rightful  owner  thereof,  before  the  commencement  of  this  suit,  and 
within  a  reasonable  time  after  he  became  possessed  thereof,  duly 
made  an  application  to  a  magistrate  then  having  jurisdiction  in 
that  behalf,  under  the  said  section  of  the  said  statute,  to  make  an 
order  for  the  delivery  of  the  said  goods  to  the  party  who  should 
appear  to  be  the  rightful  owner  thereof,  or  such  other  order  as  to 
such  magistrate  should  seem  meet. 

4.  That  the  said  magistrate  entertained  the  said  application, 
and  heard  evidence  in  support  thereof,  and  the  plaintiff  appeared 
before  the  said  magistrate  in  the  matter  of  the  said  application, 
and  gave  evidence  in  support  of  his  claim  to  the  said  goods  and 
property. 

5.  That  the  said  magistrate  afterwards  adjourned  the  hearing 
of  the  said  application  to  a  day  which  has  not  yet  expired. 

6.  That  the  said  application  is  still  pending  before  the  said 
magistrate,  and  no  order  heis  yet  been  made  therein  by  the  said 
magistrate,  under  the  said  section  of  the  said  statute. 

7.  That  the  defendant,  as  such  constable  as  aforesaid,  and  in 
the  performance  of  his  duty  in  that  behalf,  and  not  otherwise, 
detained,  and  still  detains,  the  said  goods  and  property,  and  the 
possession  thereof  from  the  plaintiff,  until  an  order  has  been 
made  under  the  said  section  of  the  said  statute,  as  he  lawfully 
might  for  the  cause  aforesaid. 

Demurrer  to  the  3rd,  4th,  5th,  6th  and  7th  paragraphs  of  the 
statement  of  defence  as  bad  in  law,  on  the  ground  that  the  mat- 
ters therein  contained  do  not  disclose  any  legal  defence. 

VOL.    IIII.  B   B 
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BoLMxat         geot.  29  of  the  2  &  3  Vict.  o.  71,  referred  to  in  the  above 
DoNijLP.     statement  of   defence,  enacts   ''That  if  any  goods  or  money 

charged  to  be  stolen  or  fraudulently  obtained,  shall  be  in  the 

1876.  custody  of  any  constable,  by  virtue  of  any  warrant  of  a  justice,  or  in 
/V^—  prosecution  of  any  charge  of  felony  or  misdemeanour  in  regard  to 
Hestiiution.  the  obtaining  thereof,  and  the  person  charged  with  stealing  or 
obtaining  possession  as  aforesaid,  shall  not  be  found,  or  shall  have 
been  summarily  convicted  or  discharged,  or  shall  have  been  tried 
and  acquitted,  or  if  such  person  shall  have  been  tried  and  found 
guilty,  but  the  property  so  in  custody  shall  not  have  been  included 
in  any  such  indictment  upon  which  he  shall  ha7e  been  found 
guilty,  it  shall  be  lawful  for  any  magistrate  to  make  an  order  for 
the  delivery  of  such  goods  or  money  to  the  party  who  shall 
appear  to  be  the  rightful  owner  thereof,  or,  in  case  the  owner 
cannot  be  ascertained,  then  to  make  such  order  with  respect  to 
such  goods  or  money  as  to  such  magistrate  shall  seem  meet. 
Provided  always,  that  no  such  order  shall  be  any  bar  to  the  right 
of  any  person  or  persons  to  sue  the  party  to  whom  such  goods  or 
money  shall  be  delivered,  and  to  recover  such  goods  or  money 
from  him  by  action  at  law,  so  that  such  action  shall  be  commenced 
within  six  calendar  months  next  after  such  order  shall  be  made/' 
The  plaintiff's  points  for  argument. — First,  that  the  paragraphs 
demurred  to  disclose  no  facts  which  in  law  disentitle  the  plaintiff 
to  maintain  and  continue  this  action ;  secondly,  that  the  plaintiff 
being  no  party  to  the  said  proceedings  before  the  magistrate,  the 
said  statute  does  not  take  away  his  right  to  maintain  and  continue 
an  action  in  a  court  of  law ;  thirdly,  that  the  statute  referred  to, 
although  enabling  a  magistrate  under  certain  circumstances  to 
make  an  order  as  to  the  property,  does  not  interfere  with  the 
liability  of  the  constable ;  fourthly,  that  even  if  an  order  by  a 
magistrate  within  the  meaning  of  the  said  statute  would  prevent 
an  action  being  brought  against  a  constable,  yet  nothing  less  than 
an  order  (and  not  the  pending  of  the  proceedings)  would  have 
that  effect ;  fifthly,  that  the  statute  could  only  have  reference  to  a 
case  in  which  the  application  to  the  magistrate  was  made  before 
action  commenced ;  sixthly,  that  the  facts  disclosed  in  the  state- 
ment of  defence  admit  that  the  adjournment  has  taken  place  for 
the  purpose  of  the  continuance  of  the  action,  and  therefore  the 
magistrate  in  his  discretion  must  be  taken  to  have  declined  to 
adjudicate  while  the  said  action  is  pending. 

The  defendant's  points  :  First,  the  defendant,  on  the  argument 
of  the  demurrer,  will  contend  (amongst  other  things)  that  the 
statements  in  the  paragraphs  demurred  ix>,  show  that  the 
goods  were  in  the  lawful  possession  of  the  defendant  as  a  con- 
stable, and  that  such  lawful  possession  was  not  determined  at  or 
before  the  commencement  of  the  action;  secondly,  that  if  the 
magistrate  were  now  to  order  the  goods  to  be  given  up  to  another 
person  than  the  plaintiff,  the  defendant  would  be  obliged  to  com- 
ply with  such  order ;  thirdly,  that  the  plaintiff,  by  submitting  to 
the  jurisdiction  of  the  magistrate,  and  giving  evidence  in  support 
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of  his  olaim^  anihorised  the  detention  of  the  goods  by  the 
defendant  as  such  constable  as  aforesaid^  until  the  ownership  was 
determined;  fourthly^  £hat  it  appears  from  the  statement  of 
defence  that  the  defendant  only  performed  his  duty  as  a  constable^ 
and  not  liable  to  be  sued  for  the  detention  of  the  goods  from  the 
plaintiff. 

Talfourd  Salter^  Q.O.  (with  whom  was  L.  Olynn),  for  the 
plaintiff^  supported  the  demurrer^  and  submitted  that  even  if  an 
order  had  been  made  by  the  magistrate  under  the  29th  section  of 
the  statute  for  the  delivery  of  these  articles^  or  that  they  should 
remain  in  the  custody  of  the  constable,  it  would  have  been  no 
answer  to  the  present  action,  nor  have  afforded  any  protection 
against  a  person  claiming  the  goods  from  the  person  having  pos- 
session of  them.  The  decision  of  the  magistrate  as  to  the 
ownership  under  sect.  29  could  in  no  way  affect  the  plaintiff's  title 
or  his  right  to  bring  that  action,  nor  could  the  proceeding  under 
that  section  determine  the  right  of  property.  The  object  and 
intention  of  the  statute  was  to  relieve  ana  protect  persons  in  the 
position  of  police  officers  encumbered  with  the  custody  of  pro- 
perty under  such  circumstances  by  providing  a  place  of  deposit 
for  the  property,  but  not  thereby  in  any  way  to  affect  the  title  to 
it.  The  question  is  not  whether  a  reasonable  time  elapsed  before 
the  application  to  the  magistrate,  but  whether  a  reasonable  time 
had  elapsed  before  the  commencement  of  the  action.  All  that 
the  defendant  could  want  a  reasonable  time  for  was  to  find  out 
the  title  and  obtain  the  magistrate's  order,  but  that  did  not  affect 
the  plaintiff's  right.  It  is  possible  that  the  magistrate  delays 
making  any  order  until  this  action  has  been  decided,  and  should 
the  court  now  give  judgment  against  the  plaintiff,  a  dead -lock  may 
occur,  and  the  constable  be  placed  in  peril  from  which  the  statute 
was  intended  to  protect  him.  The  plaintiff's  action  and  the  pro- 
ceedings before  the  magistrate  are  for  two  different  purposes,  the 
former  is  to  try  the  right  of  property,  the  other  is  to  ascertain 
and  define  a  place  of  deposit  for  it.  He  cited  and  referred  to 
Pillott  V.  Wilkinson  (8  L.  T.  Eep.  N.  vS.  361 ;  8  H.  &  0.  347 ; 
34  L.  J.  22,  Ex.)  and  Dover  v.  ChUd  (34  L.  T.  Rep.  N.  S.  737; 
L.  Kep.  1  Ex.  Div.  172;  45  L.  J.  462,  Q.  B.,  0.  P.,  and  Ex.). 

The  SolicUor-Oeneral  (Sir  H.  S.  Giffard,  Q.C.),  with  him  were 
F.  M.  White  and  Pained  for  the  defendant,  contra. — It  is  not  dis- 
puted by  the  other  side  that  the  defendant  is  a  police  constable, 
and  that  the  plaintiff  had  been  charged  and  indicted  for  stealing 
the  goods  in  question,  which  are  therefore  clearly  within  sect.  29. 
That  section  assumes  such  goods  to  be  in  ciLstodia  legis,  and  the 
constable  is  not  to  be  disturbed  or  vexed  in  his  possession  by  an 
action  like  the  present.  He  was  bound  to  take  possession  of  the 
goods  and  not  to  allow  them  to  be  put  under  the  control  or  in 
the  possession  of  the  accused,  nor  to  part  with  them  except 
under  the  order  of  the  magistrate.  The  fact  that  the  plaintiff 
was  acquitted  at  his  trial  for  stealing  the  goods  makes  no 
difference.    The  section  does  not  direct  the  goods  to  be  delivered 
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Bullock     to  the  acquitted  party^  bat  expressly  enables  the  magistrate  to 
jj  ^'         exercise  his  discretion  with  respect  to  an  order  for  their  disposi- 

'     tion,  notwithstanding  such  acquittal.  The  order  of  the  magistrate 

1876.       is  only  an  adjudication  on  the  right  to  present  possession;  it 

„T~"_     cannot  affect  the  ultimate  right  or  bind  the  title  to  the  goods,  or 

Restitution,    estop  the  plaintiff  from  asserting  his  right  to  them  hereafter  ; 

but,  until  an  order  is  made,  the  constable^s  possession  is  lawful. 

The  matter  is  still  sub  judice,  and  should  the  plaintiff  succeed  in 

this  action    the    defendant  would  be  thereby  prevented  from 

obeying  an  order  of  the  magistrate  to  deliver  the  goods  to  some 

■    other  person  than  the  plaintiff.     The  plaintiff  must  show  both  a 

right  to  the  present  possession   and  an  ultimate  right  to  the 

property,  and  that  he  hisLS  not  done.     He  cited  Vaughan  v.   Wcdt 

(6  M.  &  W.  492  ;  9  L.  J.,  N.  S.,  272,  Ex.). 

Talfourd  Salter,  Q.C.,  in  reply,  submitted  that  the  keeping  of 
the  goods  by  the  constable  after  the  plaintiff^s  acquittal  was 
totally  unlawful.  A  reasonable  time  was  of  course  allowed  to  a 
constable  under  such  circumstances  to  ascertain  the  facts,  but  he 
was  bound  to  exercise  his  judgment  upon  them  in  a  reasonable 
time,  and  not  to  withhold  property  from  the  owners  of  it. 

Gleasbt,  B. — ^It  appears  to  me  that  the  statement  of  defence 
in  this  case  is  a  good  defence  to  the  action,  and  that,  therefore, 
the  defendant  is  entitled  to  the  judgment  of  the  court  upon  this 
demurrer.  The  case  turns  entirely  upon  the  29th  section  of  the 
Act  of  Parliament  that  has  been  referred  to,  viz.,  the  2r  &  S  Yict. 
c.  71.  Now,  what  was  the  object  of  that  section?  It  was  to 
protect  a  person  who  is  placed  by  virtue  of  his  office  in  possession 
of  the  property  of  some  other  person,  to  which  he  himself  has  no 
title.  That  is  always  a  dangerous  position^or  a  person  to  be  in, 
because,  although  he  may  take  time  to  make  up  his  mind  what  to 
do,  he  is  eventually  bound  by  what  he  does  do,  and  renders 
himself  responsible  if  he  does  not  deliver  the  property  to  the 
right  person.  The  object  of  this  section  obviously  was  to  protect 
a  constable  from  that  difficulty,  and  to  enable  him  to  go  to  the 
magistrate  and  say,  '*  Tell  me  what  I  am  to  do  with  these  goods, 
which  do  not  belong  to  me ;  let  me  know  who  is  the  person  to 
whom  I  am  to  deliver  them.^^  The  Act  says  that  it  shall  be 
lawful  for  the  magistrate  to  make  the  order ;  and  the  person  who 
obeys  that  order  will  be  protected  in  obeying  it,  without  any 
reference  to  the  title  of  the  person  claiming  the  goods.  That 
being  so  under  the  circumstances  of  this  case,  which  comes 
within  the  Act  of  Parliament,  the  defendant  applied  to  the 
magistrate  to  know  what  he  was  to  do  with  these  goods.  The 
application  was  not  disposed  of  by  the  magistrate  at  the  time, 
but  was  adjourned  by  him  for  further  and  ^ture  consideration. 
He  maj  possibly  entertain  a  doubt  in  Bis  own  mind  whether  the 
plaintiff,  the  person  who  has  been  tried  and  acquitted  on  the 
charge  of  stealiug  the  goods,  is  or  not  the  person  to  whom  he 
ought  to  order  them  to  be  delivered.     It  is  hardly  contended 
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that  had  an  order  been  made  at  once  the  plaintiff  conld  have     Bulumk 
maintained  this  action.     Indeed^  it  seems  to  be  almost  admitted      D^^p 

that  nnder  that  state  of  things  it  would  be  impossible  for  him  to        

do  so.  That  bein^  so^  and  the  matter  being  in  the  hands  of  the  1876. 
magistrate^  what  difference  can  it  possibly  make  that  he  takes  jf^i^ZL 
some  time  in  order  to  enable  him  to  make  up  his  mind  what  his  Bestitutum. 
decision  ought  to  be  before  he  gives  it  f  Is  it  possible^  in  con- 
struing a  clause  of  an  Act  of  Parliament^  which  is  made  for  the 
protection  of  an  officer^  to  hold  that  the  officer  becomes  respon- 
sible for  the  way  in  which  the  magistrate^  the  judge  to  whom  by 
law  the  officer  is  to  apply^  deals  with  the  case^  the  matter  being 
within  the  magistrate's  jurisdiction  f  The  magistrate  may  say, 
''  I  cannot  dispose  of  this  case  now^  it  requires  further  considera- 
tion, and  I  desire  to  have  the  proper  persons  to  attend  me  upon 
it  again.''  I  do  not  suppose  otherwise  than  that  a  judge  or 
magistrate  in  dealing  with  a  case  is  influenced  by  proper 
motives,  and  that  he  will  deal  with  the  case  properly,  so  long  as 
it  is  pending  before  him.  That  being  so,  it  appears  to  me  that 
the  defendant  here  has  done  all  that  the  Act  of  Parliament  calls 
upon  him  to  do  to  render  up  possession  of  the  goods  in  question, 
and  that  therefore  he  cannot  be  responsible  to  the  plaintiff, 
because  he  was  not  able,  before  the  commencement  of  this  act, 
to  relieve  himself  of  the  possession  of  them.  I  think,  therefore, 
that  the  judgment  of  the  court  must  be  for  the  defendant  with 
costs. 

Judgment  for  the  defendant,  overruling  the  demurrer,  with 
costs. 

Solicitors  for  the  plaintiff,  /.  0.  Fisher  and  Oo. 
Solicitors  for  the  defendant,  E/Uis  and  Ellis. 
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SUPREME  COURT  OF  JUDICATURE. 

Sittings  at  Lincoln's  Inn. 

Nov.  23  cmd  30,  1876. 
(Before  Jakes,  L. J.,  and  BaqoaIiLAT  and  Bsamwell,  JJ.A.) 

Bx  parte  BvTT ',  JBe  MAFLBBAOK.(a) 

Bill  of  sale — Oonsideration — Oompounding  a  felony — Past  debt — 
Present  advance  to  enable  the  forger  to  take  up  forged  bill — Sale 
by  holder  of  bill  of  sale — Subsequent  bankruptcy  of  debtor. 

A.  gave  B,  a  bill  of  sale  over  all  his  property  as  security  far  a 
past  debt  of  lOOZ.,  and  also  for  a  sum  of  1001,  advanced  at 
the  time  of  the  execution  of  the  bill  of  sale  to  eruible  A.  to  mset  a 
bill  to  which  he  had  forged  B.'s  name. 

Three  weeks  afterwards  B.  took  possession  v/nder  his  bill  of  sale 
and  sold  the  property,  and  in  the  following  month  A,  was  adju- 
dicated a  bankrupt,  the  alleged  act  of  bankruptcy  being  the  giving 
of  the  bill  of  sale. 

The  trustee  applied  for  a  declaration  that  the  bill  of  sale  was  void, 
and  for  an  order  that  the  proceeds  of  the  sale  should  be  paid 
to  hvm. 

Held  {reversing  the  decision  of  Bacon,  0:J,),  that  the  advance  of 
the  money  to  take  v/p  the  forged  bill  did  not  amount  to  com- 
pounding a  felony,  and  that  even  assuming  the  transaction  to 
ha/ve  been  a  legal  misdemeanor  A,  was  a  party  to  it  and  could 
not,  if  he  had  remained  solvent,  have  recovered  the  proceeds  of 
sale  from  B,,  and  that  inasmuch  as  the  transaction  was  not  an 
offence  against  the  bankrupt  law,  the  trustees  in  A,'s  bankruptcy 
had  no  better  right  to  the  proceeds,  which  B„  was  therefore  entitled 
to  retain, 

Qucere,  whether  B,  would  have  been  able  to  recover  the  money 
advanced  to  enable  A,  to  take  up  the  forged  bill,  if  he  were  in 
the  position  of  a  daimiant. 

THIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy. 
The  hearing  in  the  court  below  is  reported  sub  nomine.  Ex  parte 

(a)  Reported  by  H.  Pbat,  Esq.,  Banrister-at-Law. 
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Oaldecott;  re  Maplehcu^h  (86  L.  T.  Rep.  N.S.  172)  where  the  facts     Expmu 
of  the  case  are  sufficiently  set  out.  ®^» 

The  Chief  Judge  held  that  the  bill  of  sale  having  been  given   maplkbauk. 

in  consideration  of  a  past  debt^  and  with  the  intention  of  com-        

pounding  a  felony,  was  utterly  void  and  an  act  of  bankruptcy,        ]^' 
and  accordingly  ordered  the  holder  of  the  bill  of  sale  to  refund  Compounding  a 
the  proceeds  of  sale  of  the  goods  comprised  in  the  bill  of  sale.  fehny. 

From  this  decision  the  holder  of  the  bill  of  sale  appealed. 

Miller,  Q.O.  and  F.  0.  Orump,  for  the  appellant. — The  Chief 
Judge  held  that  the  bill  of  ssle  was  void  because  it  was  given 
with  the  intention  of  compounding  a  felony.  There  was,  how* 
ever^  no  compounding  of  a  felony  here  on  the  part  of  the  appel- 
lant. In  Wallace  v.  HaArdacre  (1  Camp.  45),  where  an  indorsee 
of  a  forged  bill  of  exchange  delivered  up  the  forged  bill  to  the 
forger  and  received  from  him  in  lien  of  it  a  bill  accepted  by 
another  person^  Lord  EUenborough  said :  ''  K  any  bargaining 
could  be  shown  here  to  stifle  a  prosecution  for  a  criminal  act,  the 
action  certainly  could  not  be  maintained;  bat  otherwise,  the 
mere  substitution  would  not  invalidate  the  plaintiflPs  (the  in- 
dorsee's) right  to  recover  against  the  acceptor  of  this  (the  second) 
bill.''  In  Kei/r  v.  Lemian  (9  Q.  B.,  N.S.  395)  Tindall,  C.J.  says  : 
''  Indeed  it  is  very  remarkable  what  very  littl«  authority  there  is 
to  be  founds  rather  consisting  of  dicta  than  decisions,  for  the 
principle  that  any  compromise  of  a  misdemeanour^  or  indeed  of 
any  public  offence,  can  be  otherwise  than  illegal,  and  any  promise 
founded  on  such  a  consideration  otherwise  than  void.  If  the 
matter  were  res  Integra  we  should  have  no  doubt  on  this  point. 
We  have  no  doubt  that  in  all  offences  which  involve  damages  to 
an  injured  party,  for  which  he  may  maintain  an  action^  it  is  com- 
petent for  him^  notwithstanding  they  are  also  of  a  public  nature, 
to  compromise  or  settle  his  private  damage  in  any  way  he  may 
think  fit."  But  even  if  this  is  a  case  of  compounding  a  felony, 
the  money  having  been  actually  repaid  to  the  appellant  by  means 
of  the  sale  of  the  property  comprised  in  the  bill  of  sale,  it  cannot 
be  recovered.  They  also  cited  Williams  v.  Bayley  (14  L.  T.  Rep. 
N.S.  802 ;  L.  Rep.  1  E.  &  I.  200) ;  Ex  parte  Arnold;  Re  Wright 
(36  L.  T.  Rep.  N.S.  21 ;  L.  Rep.  3  Chi^D.  70.) 

De  Oex,  Q.C.,  and  Bolland,  for  the  respondent. — The  bill  of 
sale  was  void^  being  a  perfect  bribe  to  induce  the  appellant  to 
compound  a  felony.  This  is  a  clear  case  of  misprision  of  felony 
within  the  definition  given  by  Lord  Westbury  in  Williams  v. 
Bayley  :  ^'  That  was  a  case  where  a  man,  instead  of  performing 
his  public  duty,  and  giving  information  to  the  public  authorities 
of  a  crime  that  he  was  aware  of,  concealed  his  knowledge^  and 
further,  converted  it  into  a  source  of  emolument  to  himself." 
That  is  precisely  what  the  appellant  did  here.  See  also  definition 
of  misprision  of  felony  in  8  Russell  on  Crimes,  4th  edit.  194. 
They  also  cited  Oollins  v.  Blantem  (2  Wils.  341) ;  Ex  parte  Hiher- 
nian  Joint  Stock  Bank  (14  Ir.  Ch.  Rep.  (1863),  116). 

Miller,  Q.C.,  in  reply.     [Jamxs,  L.J.— Suppose  the  case  of  a 
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Ex  parte  loan  of  money  to  enable  a  forger  to  take  ap  a  forged  bill.  Coald 
Btot;       ^Jjq  lender  maintain  an  action  to  recover  the  money  ?]     Perhaps 

Maplbbaok.   not.     Bat  we  are  not  in  that  position^  for  we  have  recovered  the 

money^  and  the  maxim  applies^  In  pari  delicto  melior  est  conditio 

^'       possidentis.    He  cited  Ex  parte  Beed ;  Be  Tweddell  (26  L.  T.  Rep., 

Compounding  a  ^'^'  586;  L.  Bep.  14  Eq.  586.  Our.  adv  vidt. 

Nov.  30. — James^  L.J.,  now  delivered  the  following  written 
judgment  of  the  coart :  The  appellant  complains  of  an  order  of 
the  Chief  Judge  by  which  he  was  ordered  to  pay  to  the  trustee 
of  the  bankruptcy  the  proceeds  of  certain  goods  seized  and  sold 
by  him.  They  were  so  seized  and  sold  under  a  bill  of  sale  duly 
registered  by  which  the  goods  had  been  assigned.  The  con- 
sideration for  the  bill  of  sale  was  lOOZ.  then  advanced^  and  100/. 
previously  due.  It  is  not  questioned  that  the  1002.  was  so 
previously  due^  and  that  there  was  really  and  truly  advanced  the 
Further  sum  of  lOOZ.  The  right  of  the  appellant^  which  on  this 
short  statement  of  facts  would  seem  unquestionable^  is  impeached 
on  the  following  ground :  Before  advancing  the  second  lOOZ.  the 
lender  had  received  from  the  bankrupt  a  letter  in  the  most  piteous 
terms^  informing  him  that  a  bill  was  becoming  due  at  a  banker's, 
which  bore  the  signature  forced  of  the  lender^  and  that  the 
banker  would,  on  dishonour  of  the  bill,  of  course  apply  to  the 
latter,  which  would  lead  to  a  discovery  of  the  crime  with  all  its 
consequences  of  punishment  to  the  forger,  and  ruin  to  himself 
and  his  family,  in  the  same  letter  he  offered,  if  the  advance 
were  made,  to  give  security  for  that  as  well  as  for  the  previous 
debt.  Moved  by  this,  the  appellant  lent  the  money,  which  was 
applied  in  taking  up  the  bill,  and  the  security  was  given  as 

S remised  for  that  advance  and  the  previous  debt.  The  Chief 
udge  was  of  opinion  that  the  lending  of  the  money  under  those 
circumstances  was  such  a  violation  of  public  policy  as  to  taint 
and  avoid  the  whole  security,  and  to  make  it  impossible  to  allow 
the  appellant  to  retain  the  proceeds  of  it,  although  actually 
realised  and  received  by  him.  If  the  appellant  had  been 
plaintiff  or  claimant,  he  certainly  would  have  been  in  a  very 
difficult  position.  It  was  not  compounding  a  felony,  it  might 
perhaps  not  have  been  strictly  a  misprision  of  felony,  but  it  was 
a  transaction  which  was  intended  to  result  and  did  result  in 
preventing  the  discovery  of  a  felony,  and  getting  into  the 
criminal's  own  hands  the  most  importent  piece  of  evidence.  It 
is,  however,  not  necessary  to  express  any  actual  judgment  on 
how  the  case  would  have  stood  if  the  appellant  had  oeen  plaintiff. 
But  there  is  another  consideration,  which  appears  to  us  sufficient 
to  dispose  of  this  case.  If  there  was  a  le^  misdemeanour,  the 
bankrupt  was  a  party  to  it,  and  In  pa/ri  delicto  melior  est  conditio 
possidentis  aut  defendentis.  The  bankrupt  could  not  have 
recovered  back  the  proceeds  of  the  sale  of  the  goods,  and  his 
trustee  cannot  be  in  a  better  position  than  the  bankrupt.  If 
the  bankrupt  had  repaid  the  loan,  the  trustee  could  not  recover 
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it.     If  the  bankrapt  had  actually  given  money  as  a  bribe,  or     Exparu 
parted  with  property  for  any  other  illegal  parpose,  his  trastee       Bun; 
coald  not  recover  it  back  any  more  than  he  coold  himself.     This   ji^^^q^ 

is  not  one  of  the  cases'  in  which  the  trustee  in  bankruptcy  stands        

in  a  better  position  than  the  bankrupt.     For,  however  wrong  the        1876. 
transaction  may  have  been  in  law,  it  was  no  wrong  against  the  ^_  — :. 
bankrupt  law/ there  was  nothing  done  with  intent  to  delay  or  ^^J'^" 
defeat  creditors,  or  to  defraud  anyone,  and  for  all  purposes  of 
the  bankrupt  law  the  bill  of  sale  was  a  bill  of  sale  for  a  past 
debt  and  a  sufficient  present  advance.     And  except  where  there 
is  an  offence  against  the  bankrupt  law,  or  against  some  law  in 
favour  of  creditors,  the  trustee  is  merely  the  legal  representative 
of  the  debtor,  with  such  rights  as  he  would  have  had  if  not 
bankrupt,  and  no  other. 

Appeal  accordingly  allowed  with  coals. 

Solicitors  for  the  appellant,  /.  Lotty  agent  for  H.  W.  H.  Bayley, 
Basingstoke. 

Solicitors  for  the  respondent.  Palmer,  BuU,  and  Fry,  agents 
for  8.  Chandler,  Basingstoke. 
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COURT  OP  CBIMINAL  APPEAL. 

Saturday,  Jan.  20,  1877. 

(Before  Kelly,  C.B.,  Denman,  J.,  Field,  J.,  Huddleston,  B., 

and  Manisty,  J.) 

BeQ.  v.  BTMSB.(a) 

Innkeeper — Indictment  for  refusing  to  serve  customer — Refreshment 
bar — Oustomer  accompanied  by  a  large  dog — Traveller — Legal 
cause  for  refusing, 

A  refreshment  ba/r  attached  to  and  under  the  same  roof  as  an  hotel , 
there  being  a  separate  entrance  to  the  hotel,  the  hotel  being  used 
for  the  accommodation  of  sojourners  and  the  refreshment  bar  for 
refreshment  of  persons  casually  passing,  is  not  a  com/mon  law 
inn,  and  the  keeper  is  not  liable  to  the  common  law  regulations 
of  a/n  innkeeper, 

Semble,  also,  that  a  ta/vem  or  shop  where  liquors  are  sold  by  retail 
merely  and  no  accommodation  is  held  oiU  for  travellers  or  way^ 
farers  is  not  a  common  law  inn, 

A  person  living  in  the  same  town,  1 200  yards  from  an  inn,  and 
walking  about  the  town  with  a  dog,  for  his  own  recreation  and 
amusement,  is  not  a  traveller  in  the  sense  that  he  has  a  right  at 
common  law  to  be  provided  with  refreshment  and  entertainment 
by  the  innlceeper. 

A  tr<weller  accompanied  by  a  large  dog,  which  had  been  offensive 
on  a  former  occasion  anid  of  which  timid  persons  and  children 
may  be  afraid,  has  no  right  to  demand  entertainment  and 
accovmiodation  at  an  inn  for  himself  and  dog. 

CASE  reser7ed  for  the  opinion  of  this  Court  by  the  Chairman 
of  Quarter  Sessions  for  the  Western  Division  of  the  connty 
of  Sussex. 

The  defendant  was  tried  at  the  Michaelmas  Sessions  for  the 
western  division  of  the  county  of  Sussex,  for  that  he,  being  a 
licensed  innkeeper,  refused  to  supply  the  prosecutor  with  refresh- 
ments. 
There  were  several   counts   in    the   indictment   varying   the 

(a)  Reported  by  John  Thompson,  £aq.,  BarrUter-at-Law. 
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ohargBj  some  desoribing  the  proseontor  as  a  traveller,  and  others  Bw* 
not ;  bat  otherwise  nothing  turned  upon  the  form  of  the  indiot-  p,,^ 
ment.  

The  defendant  was  the  proprietor  of  the  Sea  Honse  Hotels  at       ^^77. 
Worthing,  attached  to  which,  and  onder  the  same  roof  and  licence,    /m^ibZJ^ 
and  open  to  the  street  by  a  separate  door,  was  a  refreshment  bar    indictmmi 
called  the  Carlton,  along  which  ran  a  counter  with  an  open  space  for  re/ustng 
in  front  of  about  ten  feet  wide.     The  hotel  was  used  for  the     ^J^JJ^ 
accommodation  of  visitors  desirous  of  sojourning  there,  and  the 
bar  for  the  refreshment  of  those  casually  passing  by,  the  one 
being  divided  from  the  other  by  the  counter  in  question ;  the 
attendants  having  access  from  the  hotel,  and  serving  from  behind 
the  counter. 

The  prosecutor,  who  was  a  householder,*lived  in  the  same  town 
within  1200  yards,  had  been  in  the  habit  of  coming  to  the 
premises  of  the  defendant  accompanied  by  two  dogs.  He  had 
formerly  three.  One  of  the  two  was  a  savage  dog,  and  generally 
wore  a  muzzle ;  the  other  of  the  two  was  a  quiet  animid.  They 
were  very  large,  of  the  St.  Bernard  mastiff  breed. 

On  the  3rd  of  March,  after  a  recent  visit  from  the  prosecutor, 
the  defendant  wrote  to  him  as  follows : 

Royal  Sea  Honse  Hotel. 
W.  Cramer,  Esq.  Srd  Maroh,  1876. 

Dear  Sir, — I  regret  to  have  to  request  yoa  will  be  so  good  as  not  to  bring  yonr  dog 
or  dogs  into  the  **  Oarlton."  The  slop  and  mess  this  evening  has  been  mach  com- 
plained of,  and  the  dogs  are  as  objectionable  in  the  **  Carlton  "  as  in  the  hotel — ^I  am, 
yours  truly,  James  Rtmeb. 

And  on  the  4th  the  prosecutor  wrote  in  reply  to  the  defendant 
as  follows : 

Worthing,  4th  March,  1876. 

Dear  Sir, — In  reply  to  your  note  of  yesterday  I  will  so  Ikr  comply  with  your 
request  as  not  to  bring  my  dogs  into  the  refreshment  bar,  or,  as  you  facetiously  call  it» 
the  '^  Carlton,'*  when  they  are  wet  or  dirty,  but  otherwise  I  must  be  allowed  to  follow 
my  inclinations  as  heretofore.  The  consequence  of  refusing  a  person  refreshment 
without  reasonable  cause  I  need  not  point  out  to  you,  believing  you  superior  to  the 
general  run  of  publicans ;  but  I  may  add  that  hostelries  as  well  as  public  houses  are 
placed  under  special  laws,  some  of  which  tend  to  protect  the  public  against  the 
petty  tyrannical,  whimsical  mad  freaks  or  acta  of  indiyidnal  landlords.— Tours 
respectfully,  W.  Csambb. 

Mr.  James  Bymer. 

On  the  6th  of  March  the  prosecutor  went  into  the  refreshment 
bar,  leading  the  quiet  dog  by  a  chain,  and  demanded  refreshment, 
asking  for  a  glass  of  whisky,  but  was  refused  by  the  person 
attending  the  bar,  by  order  of  the  defendant.  The  same  occurred 
on  the  7th  and  8th,  when  he  again  went  to  the  refreshment  bar, 
leading  the  same  dog  in  leash,  and  taking  it  into  the  passage  above 
described,  and  demanded  refreshment,  tendering  the  money  in 
payment,  but  was  again  refused  by  order  of  the  defendant. 

On  each  occasion  the  bar  was  opeif,  the  hour  was  proper,  and 
the  order  in  itself  reasonable.  It  was  proved  by  other  hotel 
keepers  that  complaints  had  been  made  of  the  prosecutor's  dogs 
by  their  customers,  and  some  of  them  had  gone  elsewhere  in 
consequence^  and  that  the  prosecutor  had  been  remonstrated  with, 
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Rw.       and  himself  admitted  to  one  of  the  witnesses  that  ''  no  donbt  his 
^'         dogs  were  a  nuisance  to  the  hotel  keepers/'     It  was  also  proved 
""''      that  other  tradesmen  in  the  town  had  complained  of  the  dogs^ 
1877.       and  also  that  the  dog  in  question  had  vomited  on  the  door  mat  of 
7~-       a  tradesman's  shop  in  the  town. 
J^^vmt        ^^  ^^  ^^*  proved  that  the  prosecutor  was  a  traveller  in  any 
for  refusing    sense^  otherwise  than  that  he  was  walking  about  the  town  with 
to  serve  a     his  dog  for  his  own  recreation  and  amusement. 
customer,         j^.  ^^  contended  on  the  part  of  the  prosecutor  that  by  so 
refusing  to  provide  him  with  refreshments  the  defendant  com* 
mitted  an  indictable  offence.    On  the  other  hand^  it  was  urged  on 
the  part  of  the^  defendant,  first,  that  the  prosecutor  was  a  local 
resident  and  not  a  traveller,  and  therefore  there  was  no  obligation 
on  the  part  of  the  defendant  to  serve  him :  and,  secondly,  that  at 
all  events  the  defendant  was  justified  under  the  foregoing  circum- 
stances in  refusing  to  do  so. 

I  declined  to  stop  the  case,  which  ultimately  went  to  the  jury. 
I  told  them  that  prima  facie  the  defendant  was  bound  by  law  to 
supply  the  prosecutor,  as  one  of  the  public,  with  refreshment 
upon  his  reasonable  demand.  Th^t  ho  could  not  select  his 
customers  or  reject  any  from  caprice  or  dislike,  but  that  if  the 
prosecutor  insisted  (as  he  did)  upon  being  accompanied  by  his 
dog,  which  from  its  size,  breed,  nature,  or  habits,  was  obnoxious 
to  his  customers  and  a  nuisance  in  his  business,  he  was  justified 
(particularly  after  notice)  in  refusing  to  admit  or  serve  the 
prosecutor. 

The  jury  found  the  defendant  guilty,  and  in  answer  to  me  said 
they  considered  the  defendant  was  bound  to  serve  the  prosecutor, 
thouffh  accompanied  by  any  dog,  even  a  savage  one,  but  they 
found  as  a  fact  that  the  dog  in  question  was  not  a  savage  one. 

The  defendant  was  bound  over  in  his  own  recognisance  in  50^. 
to  appear  to  receive  judgment  when  called  upon. 

If  the  court  shall  be  of  opinion  that  the  conviction  was  right, 
it  is  to  stand,  otherwise  to  be  quashed. 

No  counsel  appeared  to  argue  on  either  side. 

KxLLT,  C.B. — ^We  regret  that  the  case  has  not  been  argued  by 
counsel,  as  the  points  raised  are  of  very  great  public  and  general 
importance.  However,  they  present  no  difficult  and  no  member 
of  the  Court  entertains  any  reasonable  doubt  upon  any  one  of 
them.  This  was  an  indictment  against  the  defendant  alleging 
that  he  was  an  innkeeper  and  under  a  legal  obligation  to  receive 
travellers  into  his  inn  and  supply  them  with  refreshments  and 
accommodation,  and  that  he  refused  to  receive  the  prosecu- 
tor into  his  house  and  provide  him  with  refreshments,  without 
any  lawful  and  reasonable  excuse.  The  case  presents  three 
questions  for  our  consideration.  First,  was  the  defendant's  house, 
or  that  portion  of  the  house  into  which  the  prosecutor  desired  to 
enter,  an  inn  within  the  meaning  of  the  old  common  law,  which 
obliges  an  innkeeper  to  receive  travellers  and  way&rers  and  pro- 


Rtmeb. 
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vide  them  with  food^  sastenanoe^  and  accommodation  f  Secondly,        Rig. 
was  the  prosecutor  a  tra7eller  on  the  occasion  in  question  f    And      ^  v- 
thirdly,  assuming  this  part  of  the  house  to  have  been  an  inn,  and 
the  prosecutor  a  traveller  or  wayfarer  on  the  occasion,  was  there        i877. 

any  lawful  and  reasonable  excuse  for  the  defendant's  refusing  to        

receive  him  and  supply  him  with  the  refreshment  he  asked  for  ?  j^^^^^ 
As  to  the  first  question,  was  this  part  of  the  house  an  inn  within  for  refusing 
the  meaning  of  the  common  law  f  The  case  states  ^'  that  the  ^^  '^'^ » 
defendant  was  the  proprietor  of  the  Sea  House  Hotel  at  Wor-  <**'^'^- 
thing,''  and,  if  the  statement  had  stopped  there,  there  could  have 
been  no  doubt  on  this  point;  but  it  proceeds:  '' attached  to 
which  and  under  the  same  roof  and  licence,  and  open  to  the 
street  by  a  separate  door,  was  a  refreshment  bar  called  the 
Carlton,  along  which  ran  a  counter  with  an  open  space  in  front  of 
about  ten  feet  wide.  The  hotel  was  used  for  the  accommodation 
of  visitors  desirous  of  sojourning  there,  and  the  bar  for  the 
refreshment  of  those  casually  passing  by,  the  one  being  divided 
from  the  other  by  the  counter  in  question,  the  attendants  having 
access  from  the  hotel,  and  serving  behind  the  counter."  [His 
Lordship  also  here  read  the  letters  set  out  in  the  case  in  order  to 
show  that  it  weis  not  the  house  or  hotel  to  which  the  case  related^ 
but  a  mere  shop  or  bar  in  which  spirits  were  sold.]  Upon  these 
facts,  I  am  of  opinion  that  a  shop  or  refreshment  bar  of  the 
description  like  this  one  is  not  an  inn  within  the  meaning  of  the 
common  law.  An  inn  at  common  law  is  defined  to  be  a  place 
for  the  accommodation  of  travellers  and  wayfarers.  A  tavern  or 
shop,  or  bar,  where  only  liquors  are  sold  by  retail  is  not 
within  the  legal  meaning  of  the  word  ''  inn,"  and  the  proprietor 
is  not  bound  to  comply  with  all  the  obligations  of  an  innkeeper  at 
common  law.  On  this  ground  alone,  viz.,  that  the  prosecutor  is 
not  an  innkeeper  within  the  definition  of  the  term  innkeeper  at 
common  law,  it  would  be  enough  for  the  purposes  of  the  case  to 
say  that  the  conviction  could  not  be  sustained.  The  second 
question  is,  whether  the  prosecutor  was  a  traveller  or  wayfarer  on 
the  occasion  in  question  ?  Now  the  case  states  that  the  prosecu- 
tor lived  in  the  same  town  within  1200  yards  of  the  defendant, 
and  had  been  in  the  habit  of  coming  to  the  premises  of  the 
defendant  accompanied  by  two  dogs  j  and  on  the  3rd  of  March 
went  into  the  refreshment  bar  leading  the  quiet  dog  by  a  chain, 
and  demanded  refreshment,  asking  for  a  glass  of  whisky,  but  was 
refused  by  order  of  the  defendant.  The  same  thing  occurred  on 
the  7th  and  8th  of  March.  It  thus  appears  that  the  defendant 
lived  on  the  spot,  no  matter  whether  a  quarter  or  a  half  mile  off. 
Now  can  anyone  suppose  for  a  moment  that  under  the  circum- 
stances the  defendant  was  a  traveller?  He  clearly  was  not  a 
traveller  or  wayfarer,  but  a  mere  resident  in  the  town  taking  a 
walk  and  calling  at  this  bar  for  a  glass  of  whisky.  It  is  scarcely 
necessary  to  say  that  it  is  essential  that  the  indictment  should 
allege  that  the  prosecutor  was  a  traveller,  but  there  is  the  case  of 
The  King  v.  Luellin  (12  Mod.  445,)  where  an  indictment  against  an 
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Bu.  innkeeper  for  not  receiving  a  guest  was  quashed  for  not  alleging 
^^  that  he  was  a  traveller.  The  third  question  is  one  which  might 
be  attended  with  some  difficulty  in  certain  cases^  but  upon  the 
1877.  facts  stated  here  there  is  none.  Assuming  for  the  purpose  of  this 
7 —  question  that  this  refreshment  bar  was  an  inn  and  the  prosecutor  ' 
Ind^mnt  ^  traveller  or  wayfarer,  was  the  refusal  to  serve  the  prosecutor 
for  refusing  made  on  a  lawful  and  reasonable  ground  f  It  appears  that  the 
to  terve  a  prosecutor  had  been  in  the  habit  of  going  to  the  defendant's  bar 
accompanied  by  two  dogs,  and  had  had  three.  One  of  the  two 
was  a  savage  dog  and  generally  wore  a  muzzle ;  the  other  dog 
was  a  quiet  one;  and  they  were  very  large  dogs  of  the  St. 
Bernard  ma8ti£f  breed.  On  the  3rd  of  March,  after  a  recent 
visit  from  the  prosecutor,  the  defendant  wrote  the  letter  set  out, 
and  on  the  4th  the  prosecutor  wrote  the  letter  in  reply,  also  set  out 
in  the  case ;  and  then  on  the  6th  the  prosecutor  went  to  the  bar 
accompanied  by  a  large  dog  of  the  St.  Bernard  breed,  and  though 
the  jury  have  found  that  it  was  not  a  savage  dog,  still  it  was  a 
very  large  dog.  I  do  not  wish  to  lay  down  any  general  rule  upon 
this  point,  for  there  may  be  a  case  in  which  an  innkeeper  would 
be  bound  to  supply  a  traveller  or  wayfarer  with  refreshment 
though  he  might  be  accompanied  by  a  dog ;  but  the  innkeeper 
would  have  a  right  to  say  that  he  would  put  him  into  a  safe  place. 
I  will  reserve  my  opinion  as  to  that  till  such  a  case  arises.  In  this 
case,  however,  I  think  the  defendant  was  not  bound  to  admit  the 
prosecutor  as  a  guest.  The  innkeeper  has  a  right  to  say  that  "the 
men,  women,  and  children  who  are  likewise  to  be  accommodated, 
and  are  within  this  house,  are  likely  to  be  disturbed  and  alarmed 
by  a  large  dog,  and  I  do  not  think  that  I  ought  to  subject  my 
guests  to  such  an  annoyance.^'  Taking  all  these  facts  stated  in 
the  case  together,  I  am  of  opinion  that  this  was  not  such  a  dog 
as  entitled  the  owner  to  require  that  the  dog  should  be  admitted 
into  the  inn  as  well  as  himself.  I  am  therefore  of  opinion  that 
the  conviction  should  be  quashed. 

Denman,  J. — I  also  think  that  the  conviction  should  be 
quashed.  It  is  desirable  to  call  attention  to  the  definition  of  an 
inn,  laid  down  in  4  Stephen's  Comm.  261  (7th  edit.) :  "  We  may 
remark  that  an  inn,  being  intended  for  the  lodging  and  receipt 
of  travellers,  may  be  indicted,  suppressed,  and  the  innkeeper 
fined,  if  a  traveller  be  refused  entertainment  by  him  without  a 
very  sufficient  cause ;  for  thus  to  frustrate  the  end  of  its  institu- 
tion is  held  to  be  disorderly  behaviour,  and  therefore  punishable 
as  an  ofience,  besides  exposing  the  landlord  to  be  sued  for 
damages.''  Now  three  things  are  required  to  support  the  in- 
dictment by  the  common  law:  first,  that  the  defendant  be  an 
innkeeper ;  secondly,  that  he  refuse  entertainment  to  a  traveUer ; 
thirdly,  that  he  have  no  sufficient  cause  for  such  refusal.  This  is 
an  indictable  offence,  and  must  be  clearly  made  out,  and  there 
must  be  evidence  on  which  it  can  be  reasonably  found  that  the 
defendant  comes  within  the  three  propositions  to  be  established. 
Do  these  elements  exist  in  this  case  ?     First,  as  to  whether  this 
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was  an  inn.    It  is  clear  to  me  upon  the  evidenoe  that  although        Rbq. 
the  defendant  was  keeping  an  inn   immediately  adjoining  the  ^' 

refreshment  bar,  still,  in  reference  to  the  refreshment  bar,  he  was        ™™- 
not  acting  as  an  innkeeper.  I  think  that  the  refreshmeot  bar  was        1877. 
in  the  nature  of  a  shop  and  not  an  inn  within  the  meaning  of  the     -.  TZL. 
innkeeper's  liability,  as  to  which  the  law  requires  that   people    /n^^^T" 
when  travelling  should  not  be  kept  out  at  a  time  when  they  forrtfudng 
require  food,  lodging,  and  entertainment  by  a  capricious  choice  of     ^  '^"^  ^ 
cuatomers  on  the  part  of  the  innkeeper.   There  must  be  a  liability     ^^  ^^' 
to  do  the  act  qim  innkeeper.     On  that  ground  I  think  the  con- 
viction ought  to  be  quashed.     The  second  point  is  correlative  to 
the  first  point,  and  flows  from  the  law  applicable  to  that.     The 

Erosecutor  was  not  a  traveller  coming  to  an  inn  to  obtain 
ospitality  there.  He  simply  came  and  asked  for  a  glass  of  spirits  at 
a  place  where  there  was  no  such  accommodation  as  an  inn  affords. 
In  Bv/rges8  v.  Olements  (4  M.  &  S.  306) — an  action  against  an 
innkeeper  for  the  loss  of  goods — Lord  EUenborough,  O.J.  says, 
^'  Now  the  law  obliges  an  innkeeper  to  keep  the  goods  of  persons 
coming  to  his  inn  causa  hospitandi,  safely;  so  that,  in  the 
language  of  the  writ,  pro  defectu  hospitatoris  damnum  non  eveniat 
ullo  modo"  And  in  the  course  of  his  judgment  he  says,  ''Now 
let  us  consider  whether  the  plaintiff  came  to  this  inn  causa  hoS' 
pitandi,"  The  facts  there  were  that  a  traveller  took  goods  to  an 
inn,  and  had  a  private  room  to  show  his  goods  to  customers,  and 
one  of  his  boxes  was  lost  out  of  that  room.  Lord  EUenborough 
said  ''  An  innkeeper  is  not  bound  by  law  to  find  show  rooms  for 
his  guests,  but  only  convenient  lodging  rooms  and  lodging.  The 
innkeeper  not  being  bound  to  find  any  more  than  lodging  and  a 
convenient  room  for  refreshment,  this  does  not  satisfy  the  plain- 
tifi''s  object,  but  he  inquires  for  a  third  room  for  the  purpose  of 
exposing  in  it  his  wares  to  view,  and  of  introducing  a  number  of 
persons  over  whom  the  innkeeper  can  have  no  check  or  control, 
and  this,  as  it  seems  to  me,  for  a  purpose  wholly  alien  from  the 
ordinary  purpose  of  an  inn,  which  is  '  ad  hospitandos  homines/ 
I  therefore  think  that  the  prosecutor  in  this  cc^e  was  not  a  tra- 
veller coming  to  an  inn,  causa  hospitandi,  but  a  mere  customer. '' 
Besides,  the  case  states  that  it  was  not  proved  that  the  prosecutor 
was  a  traveller  in  any  sense  otherwise  than  that  he  was  walking 
about  the  town  with  his  dog  for  his  own  recreation  and  amuse- 
ment. As  to  the  third  point.  The  finding  of  the  jury  that  the 
defendant  was  bound  to  serve  the  prosecutor  though  accompanied 
by  any  dog,  even  a  savage  one,  is  a  most  unreasonable  statement 
of  the  law,  with  which  the  jury  had  nothing  to  do.  If  a  customer 
enters  with  a  savage  dog  a  landlord  must  have  a  right  to  protect 
himself  and  his  customers  against  it.  The  jury,  however,  have 
found  that  this  was  not  a  savage  dog,  yet  it  was  a  large  dog 
calculated  to  frighten  small  people,  and  we  cannot  leave  out  of 
sight  what  occurred  on  a  former  occasion  with  respect  to  this  dog 
and  its  weakness  on  that  occasion.  I  think,  therefore,  there  was 
a  sufficient  legal  excuse  for  refusing  to  serve  the  prosecutor. 
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Rm.  Field^  J.^  and  Huddlsston,  B.,  concurred. 

^'  Manistt,  J. — I  am  of  the  same  opinion.     I  only  wish  to  guard 

*  against  being  supposed  to  admit  that  a  traveller  coming  to  an  inn 

1877.  has  a  right  to  take  his  dog  with  him  into  a  room  occupied  by 

r —  several  customers.     If  one  may  do  it,  all  may  do  it,  and  as  at 

l^^me^  present  advised  I  think  a  landlord  is  justified  in  refusing  to  admit 

for  refusing  a  traveller  bringing  his  dog  into  a  room  so  occupied. 

to  »erve  a 

customer.  Oonviction  quashed. 


COURT  OP  CRIMINAL  APPEAL. 

Saturday,  Feb.  3, 1877. 

(Before  Kbllt,   C.B.,   Mbllob,  J.,  Denman,  J.,  Field,  J.,  and 

HUDDLBSTON,  B.) 

Beg.  19.  Edwabds  and  STACBY.(a) 

Larceny — Diseased  caMle  buried  in  the  soil. 

Three  pigs,  bitten  by  a  mad  dog,  were  shot  and  buried  on  the 
owner's  land  three  feet  below  the  surface  of  the  soil.  There  was 
no  intention  of  digging  them  up  again  or  of  rnaking  any  use  of 
them.  Tlie  same  evening  the  prisoner's  dug  them  up,  carried 
them  away  and  afterwards  sold  them  for  9Z.  3«.  9d.  The  jury 
found  that  tJiere  was  no  abandonment  of  the  property  in  the 
pigs  by  the  owner  and  convicted  the  prisoners  of  larceny. 

Held,  that  larceny  would  lie,  notwithstanding  the  dead  pigs  were 
buried  in  the  land  three  feet  below  the  surface. 

'T^HB  prisoners  were  tried  at  the  West  Kent  Quarter  Sessions, 
1-     held   at  Maidstone,  on  the  5th  of  January,   1877,  on  an 
indictment  charging   them  with  stealing  three  dead   pigs,  the 
property  of  Sir  William  Hart  Dyke,  Bart. 

(a)  Reported  by  John  Thompbon,  Esq.,  Barrister-at-Lftw. 
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The  evidence  was  to  the  following  effect :  The  three  pigs  in        Rao. 
question  having  been  bitten  by  a  mad  dog,  Sir  William  Hiirt     Eu^^^^^g 
Dyke,  to  whom  they  belonged,  directed  his  steward  to  shoot  andStagbt. 

them.     The  steward  thereupon  shot  them  each  ihrough  the  head,        

and  ordered  a  man  named  Pay  lis  to  bury  them  behind  the  barn.        ^_^- 
The  steward  stated  that  he  had  no  intention  of  digging  them  up     Larcemf— 
again,  or  of  making  any  use  of  them.     Paylis  buried  the  pigS;  Thiim  buried 
pursuant  to  directions,  behind  the  bam  on  land  belonging  to  Sir    *"  '^*  ^*'- 
William  Hart  Dyke,  in  a  place  where  a  brake  stack  is  usually 
placed.     The  hole  in  which  the  pigs  were  buried,  was  three  feet 
or  more  deep,  and  the  soil  was  trodden  in  over  them. 

The  prisoner  Edwards  was  employed  to  help  Paylis  to  bury  the 
pigs.  Edwards  was  seen  to  be  covering  the  pigs  with  brakes, 
and  in  answer  to  Paylis's  question  why  he  did  so,  said  that  it 
would  keep  the  water  out,  and  it  was  as  well  to  bury  them 
"  clean  and  decent.'' 

The  two  prisoners  went  the  same  evening  and  dug  up  the  pigs, 
and  took  them  to  the  railway  station,  covered  up  in  sacking,  with 
a  statement  that  they  were  three  sheep,  and  sent  them  off  for  sale 
to  a  salesman  in  the  London  Meat  Market,  where  they  were  sold 
for  9Z.  38.  9(i.,  which  was  paid  to  the  prisoners  for  them. 

The  counsel  for  the  prisoners  submitted  that  there  was  no  evi- 
oence  in  support  of  the  charge  to  go  to  the  jury  on  the  following 
grounds  :  firstly,  that  the  property  was  not  proved  as  laid  in  the 
indictment,  as  Sir  William  Hart  Dyke  had  abandoned  his  property 
in  the  pigs ;  secondly,  that  under  the  circumstances  the  buried 
pigs  were  of  no  value  to  the  prosecutor ;  and,  thirdly,  that  under 
the  circumstances  the  buried  pigs  were  attached  to  the  soil,  and 
could  not  be  the  subject  of  larceny. 

The  Chairman,  however,  thought  that  the  case  was  one  for  the 
jury ;  and  directed  them  as  to  the  first  point  that  in  his  opioion 
there  had  been  no  abandonment,  as  Sir  William's  intention  was 
to  prevent  the  pigs  being  made  any  use  of,  but  that  if  the  jury 
were  of  opinion  that  he  had  abandoned  the  property  they  should 
acquit  the  prisoners.  He  also  told  the  jury  that  he  thought  there 
was  nothing  in  the  other  two  objections. 

The  jury  found  the  prisoners  guilty. 

The  question  for  the  consideration  of  the  Court  is,  whether, 
having  reference  to  the  objections  taken  by  prisoners'  counsel 
there  was  evidence  on  which  the  jury  were  justified  in  convicting 
the  prisoners  of  larceny. 

If  the  answer  to  this  question  be  in  the  negative,  then  the 
conviction  to  be  quashed,  otherwise  affirmed. 

No  counsel  appeared  to  argue  on  either  side. 

By  the  Coubt  :  Oonviction  affirmed. 


VOL.  nil.  c  c 
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COURT   OF   CRIMINAL  APPEAL. 

Saturdayy  Feb.  10,  1877. 

(Before  Kelly,  C.B.,  Mbllob,   J.,   Lush,   J.,  Dekman,  J.,  and 

HUDDLBSTOK,  B.) 

Reg.  V,  DBANB.(a) 

Sentence — Penal  servitude — False  pretences — Previinift  conviction — 

27  ^  28  Vict.  c.  47,  s.  2. 

Prisoner  pleaded  guilty  to  an  indictment  for  obtaining  money  by 
false  pretences,  and  also  to  a  previous  conviction  for  felony 
charged  in  the  same  indictment. 

Held,  that  the  least  sentence  of  penal  servitude  that  could  be 
awarded  was  the  term  of  seven  years  (27  (J*  28  Vict.  c.  47,  s.  2). 

ON  the  17th  of  January,  1877,  Mary  Jane  Patterson  Deane 
pleaded  guilty  at  the  Court  of  General  Quarter  Sessions  of 
the  Peace  held  by  adjournment  at  Kirkdale,  in  and  for  the  County 
Palatine  of  Lancaster,  to  an  indictment  charging  her  with 
obtaining  money  by  false  pretences ;  she  also  pleaded  guilty  to  a 
previous  conviction  of  felony  (after  another  previous  conviction 
of  felony  charged  in  the  same  indictment)  and  was  sentenced  to 
seven  years  penal  servitude. 

By  sect.  88  of  the  Act  24  &  25  Vict.  c.  96,  the  misdemea- 
nour of  obtaining  money  by  false  pretences  is  punishable  by 
penal  servitude  for  three  years. 

Sect.  7  of  the  same  Act  provides  for  the  punishment  of  larceny 
after  a  previous  conviction  of  felony. 

Sect.  8  provides  for  the  punishment  of  larceny  after  a  previous 
conviction  of  an  indictable  misdemeanour. 

But  there  is  no  express  provision  in  the  Act  for  the  punishment 
of  an  indictable  misdemeanour  after  a  previous  conviction  of 
felony. 

Sect.  116  of  the  same  Act,  however,  which  contains  provisions 
for  the  form  in  which  previous  convictions  are  to  be  charged,  as 
in  these  words :  "  In  any  indictment  for  any  oflTence  punishable 
under  this  Act  after  a  previous  conviction  for  any  felony,  misde- 

(a)  Reported  by  John  Thompson,  Esq.,  BarriBter-at-Law. 
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meanour,  or  offenee,  it  shall  be  sufficient^  &c.     It  is^  therefore^        lira, 
olear  that  in  this  section  the  insertion  of  a  charge  of  a  previous      _.  ^* 

conviction  for  felony  on  an  indictment  for  misdemeanour  is  con-        

templated.     Whether  the  words  are  sufficient  to  make  such  an        1877. 
insertion  legal  is  a  question  for  the  consideration  of  the  Court.         a-ocT^  — 

By  the  Act  of  the  27  &  28  Vict,  c,  47,  s.  2,  it  is  provided  that  Previous  con-^ 
no  sentence  of  penal  servitude  shall  be  for  less  than  five  years,  vietion-- Penal 
and  that  "  where  any  person  shall,  on  indictment,  be  convicted  of     ««**^'^'^ 
any  crime  or  offence  punishable  with  penal  servitude,  after  having 
been  previously  convicted  of  felony,  the  least  sentence  of  penal 
servitude  that  can  be  awarded  shall  be  seven  years.'' 

By  the  Act  of  the  34  &  35  Vict.  c.  112,  ss.  8  &  9,  it  is 
provided  that  where  there  has  been  a  previous  conviction  of  a 
crime,  police  supervision  may  be  added  to  the  sentence,  and 
reference  for  the  form  of  charging  the  previous  conviction  is 
made  to  sect.  116  of  the  Act  of  24  &  25  Vict.  c.  96,  above  quoted. 

Under  these  last-mentioned  sections,  therefore,  there  is  express 
power  to  charge  a  previous  conviction  for  felony  in  an  indictment 
for  misdemeanour,  but  only  for  the  purpose  of  sentencing  to 
police  supervision. 

In  the  case  of  Reg.  v.  Summers  (reported  in  L.  Uep.  1  C.  C.  B. 
p.  182;  11  Cox  G.  G.  248),  it  was  held  that  a  sentence  of  penal 
servitude  for  five  years  on  a  conviction  for  a  misdemeanour  was 
right,  a  previous  felony,  though  proved,  not  having  been  charged 
in  the  indictment.  It  will  be  observed,  however,  that  in  the  case 
stated  it  is  assumed  that  in  an  indictment  for  a  misdemeanour 
under  the  Larceny  Act  a  previous  conviction  of  felony  could 
be  charged. 

In  the  case  of  Beg.  v.  Willis  (L.  Rep.  1  G.  G.  R.-p.  363;  12 
Gox  G.  G.  192)  (a),  the  case  of  Beg.  v.  Summers  was  followed. 

The  question  for  the  opinion  of  the  Gourt  is  whether  the 
sentence  of  seven  years'  penal  servitude  was  right,  and  if  not 
what  sentence  should  be  substituted. 

No  counsel  appeared  to  argue  on  either  side. 

Kelly,  G.B,— The  27  & 28  Vict.  c.  47,  s.  2,  enacts  that  "where 
under  any  Act  now  in  force  a  period  of  less  than  five  years  is  the 
utmost  sentence  of  penal  servitude  that  can  be  awarded,  a  period 
of  five  years  shall,  in  respect  to  any  offence  committed  after  the 
passing  of  this  Act,  in  such  Act  be  substituted  for  the  less  period ; 
aud  where  under  any  Act  now  in  force  a  period  of  either  less  or 
more  than  five  years  may  be  awarded  as  a  sentence  of  penal 
servitude,  the  least  sentence  of  penal  servitude  that  can  be 
awarded  under  that  Act  shall,  in  respect  to  any  offence  committed 
after  the  passing  of  this  Act,  be  a  period  of  five  years :  and  where 
any  person  shall,  on  indictment,  be  convicted  of  any  crime  or 
offence  punishable  with  penal  servitude  after  having  been  pre- 

(a)  In  Reg,  v.  WUUs  the  previous  conviction  was  not  charged  in  the  indictment, 
and  therefore  the  proper  term  of  penal  aervitude  in  that  case  was  five  years*  penal 
servitude. 

0  0  2 
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Keo.  vioasly  convicted  of  felony,  tlie  least  sentence  of  penal  servitude 
^'  that  can  be  awarded  in  such  case  sba)!  be  a  period  of  seven 

years.''  Where,  therefore,  as  in  this  case,  there  is  a  conviction 
1877.       on  an  indictment  for  false  pretences  after  a  previous  conviction 

for  felony  charged  in  the  same  indictment,  the  least  sentence  of 


DXAMB. 


Practice — 


Previous  con^  penal  servitude  that  can  be  awarded  is  a  period  of  seven  years. 

viction — Peiial  jn,        ...  jp         , 

servitude.  Oonvichon  affirmed. 
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Saturday,  Feb.  3, 1877. 

(Before  Kbllt,  C.B.,  Mblloe,  J.,  Denman,  J.,  Field,  J.,  and 

HUDDLBSTON,  B.) 
RbO.  V,  FliATTBfiT.(a) 

Rape — Consent — Fra'iid — Pretence  of  medical  treatment. 

A  mjan  who  kept  a  stall  in  a  public  market  and  professed  to  give 
msdical  and  sn/rgical  advice  fraudulently  obtained  possession  of 
a  girVs  person,  pretending  that  he  was  going  to  perform  a 
surgical  operation  to  cure  her  of  her  illness.  The  girl  was 
nineteen  yea/rs  old  and  made  a  feeble  resistance,  and  only  sub- 
mitted  to  the  oM  of  connexion  under  tlie  belief  that  the  prisoner 
was  treating  her  medically  and  performing  a  surgical  operation. 

Held,  that  there  was  no  consent  to  the  act  of  seocual  intercourse 
and  thai  the  prisoner  was  guilty  of  the  crime  of  rape. 

/^ASE  stated  for  the  opinion  of  this  Court  by  Hawkins,  J. 

The  prisoner,  John  Flattery,  was  indicted  for  a  rape  upon 
Lavinia  Thompson,  at  Halifax,  in  the  county  of  York,  on  the 
4th  of  November,  1876. 

He  was  tried  before  me  at  the  Winter  Assizes,  at  Leeds,  in 
December,  1876,  and  was  convicted,  but  I  postponed  judgment 
until  the  next  Assizes  in  order  to  obtain  the  opinion  of  the  Court 
upon  the  following  case.  The  prisoner,  in  the  meantime,  remains 
in  custody. 

(a)  Reported  by  John  Thoicpbon,  Esq.,  Barrister-at-Law. 
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Layinia  Thompson^  prosecutrix,  is  nineteen  years  of  .age,  and        Rio. 
she   is   the  daughter  of  and  lives  with   Thomas   and   Hannah     ..    "• 

Thompson,  who  are  labouring  people  in  the  neighbourhood  of        

Halifax.  1877. 

On  and  for  some  time  previous  to  the  4th  of  November  last  j>  ~^ 
she  was  in  ill  health  and  subject  to  fits.  On  the  4th  of  November,  ^thyfrwid, 
1876  (being  market  day  at  Halifax),  with  a  view  to  obtain 
medical  and  surgical  advice  and  relief,  she  went  with  her  mother 
to  Halifax  ta  consult  the  prisoner,  who  kept  an  open  stall  in  the 
market,  at  which  he  professed  for  money  consideration  to  give 
medical  and  surgical  advice. 

They  went  together*to  the  prisoner's  stall,  and  there  saw  him ; 
and  in  the  presence  and  hearing  of  the  prosecutrix  her  mother 
told  the  prisoner  her  condition  as  aforesaid,  and  that  she  was 
subject  to  fits,  and  consulted  him  as  to  a  remedy. 

The  prisoner  expressed  a  desire  to  examine  the  prosecutrix 
with  a  view  to  giving  the  advice  sought,  and  requested  the 
prosecutrix,  and  her  mother,  to  follow  him  to  the  Peacock  Inn, 
which  was  close  by,  for  that  purpose,  and  they  did  so. 

At  the  Peacock  Inn  the  prisoner  put  several  questions  to  her 
mother  touching  the  condition  of  the  prosecutrix,  and  made 
some  examination  of  her  person.  Having  done  this,  the  prisoner 
not  believing  that  the  aavice  he  was  about  to  give  would  be  of 
any  service  to  the  prosecutrix,  nor  intending,  nor  with  any  view 
to  perform  a  medical  or  surgical  operation,  but  solely  with  a  view 
to  gratify  his  lust  and  have  that  carnal  sexual  knowledge  of  her 
person  which  he  afterwards  had,  as  after  stated,  fraudulently,  and 
Knowing  that  he  was  speaking  falsely,  told  the  mother  in  the 
presence  and  hearing  of  the  prosecutrix  that  ''  It  was  Nature's 
string  wanted  breaking,'^  and  asked  if  he  might  break  it.  The 
mother  replied  that  she  did  not  know  what  he  meant  (as  in  fact 
she  swore  she  did  not),  but  that  she  did  not  mind,  if  it  would  do 
her  daughter  any  good.  At  that  moment  the  prosecutrix,  in  the 
prisoner's  presence,  had  a  fit,  and  fainted  away.  When  she 
came  to  herself  again  the  prisoner,  in  the  prosecutrix's  presence 
and  hearing,  fraudulently  and  falsely  repeated  that  '^  Nature's 
string  wanted  breaking,"  and  added,  if  that  didn't]  do  her  ffood 
nothing  would,  and  he  again  then  asked  if  he  might  breaK  it. 
Again  the  mother  said  she  did  not  mind  if  it  would  do  her 
daughter,  the  prosecutrix,  any  good. 

On  this  the  prisoner  said  to  the  mother,  "  You  stay  here  and  I'U 
try.''  He  then  went  into  a  small  adjoining  room  followed  by  the 
prosecutrix,  solely  in  order  as  he  represented,  and  as  prosecutrix 
and  her  mother  believed,  that  he  might  perform  the  operation 
he  had  advised,  which  both  prosecutrix  and  her  mother,  on 
prisoner's  representations  aforesaid,  believed  would  probably 
effect  her  cure,  and  not  with  any  intention  on  the  part  of  the 
prosecutrix  that  the  prisoner  should  have  sexual  connection. 

In  that  room  the  prisoner  put  the  prosecutrix  on  the  floor, 
and  then  and  there  had  oamal  sexual  connection  with  her,  the 


390  CBIMINAL  LAW  CASES. 

Reg.        prosecatrix   making  but  feeble    resistance,   believing    (as    sbe 
J.    V^       swore)  that  the  prisoner  was  merely  treating  her  medically,  and 

'    performing  a  surgical  operation,  as  he  had  advised,  to  cure  her  of 

1877.        her  illness  ond  fits,  and  submitting  to  his  treatment  solely  because 
D^T^Q       she  so  believed,  such  belief  having  been  wilfuUy  and  fraudulently 
^^y  fraud,  induced  by  the  prisoner  as  aforesaid. 

Unless  such  submission  in  law  constitutes  consent,  there  was  no 
consent  to  the  prisoner's  having  connection  with  the  prosecutrix. 
The  question  is  whether  under  these  circumstances  the  cotivic- 
tion  was  warranted  in  law. 

Lochwood,  for  the  prisoner. — The  conviction  cannot  be  sus- 
tained. The  case  does  not  contain  any  statement  as  to  whether 
or  not  the  prosecutrix  knew  the  nature  of  the  act  of  connection. 
It  is  not  found  that  she  did  not  know  the  nature  of  that  act,  and 
that  distinguishes  this  case  from  Reg.  v.  Case  (1  Den.  C.  C.  580 ; 
4  Cox  0.  C.  220)  where  the  presiding  judge  directed  the  jury, 
that  if  they  were  satisfied  that  the  girl  was  ignorant  of  the 
nature  of  the  defendant's  act,  and  made  no  resistance  solely  from 
A  bond  fide  belief  that  the  defendant  was  (as  he  represented) 
treating  her  medically  with  a  view  to  her  cure,  his  conduct  in 
point  of  law  amounted  to  an  assault.  Here  there  was  no  such 
direction  to  the  jury.  In  this  case  the  prosecutrix  might  have 
been  under  the  impression  that  the  prisoner  was  treating  her 
medically,  and  yet  have  known  at  the  same  time  the  nature  of 
the  act.  [HuDDLBSTON,  B. — In  the  case  of  a  person  having 
intercourse  with  a  married  woman  by  a  fraud  which  induces  her 
to  suppose  that  it  is  her  husband,  the  woman  consents  to  the  act 
of  connection,  but  not  with  the  particular  man.  In  Beg.  v. 
Fleteher  (Bell  0.  C.  63;  8  Cox'  C.  C.  131)  Lord  Campbell,  O.J. 
said,  "  Camplin^a  case  (1  Den.  0.  0.  89)  seems  to  me  to  settle 
what  the  proper  definition  of  rape  is,  and  the  decision  in  that 
case  rests  upon  the  authority  of  an  Act  of  Parliament.  The 
statute  of  West.  2,  c.  34,  defines  the  crime  to  be  where  "  A  man 
do  ravish  a  married  woman,  dame,  or  damsel,  where  she  did  not 
consent,  neither  before  nor  after.''  Kblly,  O.B. — Where  is  there 
any  evidence  in  this  case  that  the  prosecutrix  ever  consented  to 
the  pollution  of  her  person  ?]  It  may  be  that  she  consented  to 
the  act,  knowing  the  nature  of  it,  under  a  false  belief,  and  that 
the  case  is  a  misdemeanor  within  24  &  25  Vict.  c.  100,  s.  49, 
but  it  is  submitted  it  is  not  a  rape.  In  Reg.  v.  Clarke ;  6  Cox 
C.  U.  412)  where  the  prisoner  got  into  the  bed  of  a  married 
woman,  intending  if  he  could  to  have  connection  with  her  by 
passing  for  her  husband,  but  not  by  force,  and  the  woman, 
believing  him  to  be  her  husband,  allowed  him  to  have  connection 
with  her,  it  was  held  not  to  be  a  rape.  Alderson,  B.,  there  said, 
"  There  is  an  actual  consent  obtained  by  fraud.  If  we  held  that 
to  be  a  rape,  the  principle  would  not  be  confined  to  the  case  of 
wives  and  husbands,"  And  Jervis,  0. J.,  said  "  We  cannot  get 
over  the  decision  in  Reg,  v.  Jackson  (Rus.  A  Ry.  487),  and,  as  far 
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as  I  gather  the  opinion  of  the  other  Judges^  we  all  think  that        Rbo 
decision  is  right/'     In   Beg.  v.  Barrow   (11   Oox  C.    0.    191)     ju.^^ 

a  woman  lying  asleep  in  bed  with  her  husband  was  awoke  by        

another  man^  having  connection  with  her ;   as  soon  as  she  was        1877. 
completely  awake  she  found  the  man  was  not  her  husband,  and    «J~7, 
awoke  her  husband,  yet  it  was  held  not  to  be  a  rape.     Bovill,  ^^fi^d, 
C.J.,   said,  '^  What  was    done  was  with   her  consent,   though 
obtained  by  fraud.     This  comes  within  the  class  of  cases  in 
which  it  has  been  decided  that  where  under  such  circumstances 
consent  has  been  obtained  by  fraud,  the  offence  does  not  amount 
to  rape.''     [Melloe,  J. — In  those  cases  the  woman  consented  to 
the  act  of  sexual  intercourse,  here  she  did  not.     Dbnican,  J., 
referred  to  Beg.  v.  Fletcher  (Bell,  63 ;  8  Oox  C.  0. 131)  where  the 
haying  connection  with  an  idiot  girl  incapable  of  giving  consent 
from  defect  of  understanding  was  held  to  amount  to  rape.] 

The  Solidtor-Oeneral  {Bowen  with  him),  for  the  prosecution, 
was  not  called  upon. 

Ejslly,  G.B. — I  am  of  opinion  that  the  conviction  should  be 
affirmed.  The  prosecutrix,  by  the  iraud  and  false  representations 
of  the  prisoner,  was  induced  and  persuaded  to  allow  him  to  touch 
and  approach  her  person.  There  was  not  only  no  evidence  of  con- 
sent on  the  part  of  the  prosecutrix,  but  the  case  states  that  she 
submitted  to  his  treatment  solely  because  she  beUeved  that  he  was 
treating  her  medically  and  performing  a  surgical  operation,  as  he 
had  advised,  to  cure  her  of  her  illness,  and  that,  unless  such 
submission  in  law  constitutes  consent,  there  was  no  consent  to  the 
prisoner  having  connection  with  the  prosecutrix.  We  are  now 
asked  to  say,  because  the  prosecutrix  was  nineteen  years  of  age, 
that  she  knew  what  was  going  on  and  consented  to  a  violation  of 
her  person.  It  would  be  straining  the  language  of  the  case  to 
hold  that  there  was  any  consent  to  what  took  place  under  the 
circumstances.  It  was  contended  that  it  lay  on  the  part  of  the 
prosecution  to  show  that  the  woman  did  not  know  what  the 
nature  of  sexual  connection  was.  I  know  of  no  principle  of  law 
on  which  that  contention  rests,  and  I  am  not  prepared  to  say  that, 
if  she  did  know  the  nature  of  sexual  intercourse  it  would  have 
been  any  evidence  of  consent.  But  here  it  is  consistent  with  her 
evidence  that  the  prosecutrix  may  have  been  under  the  impression 
that  the  prisoner  was  pftijgrniTIlg  ^'^^  op^iyt^^^  ^J  gftTTlg  ii^ft*^yri- 
ment  or  with  his  fingers.  I  lament  that  it  has  ever  been  decided 
io  be  the  law  or  Jjingland  that  where  a  man  obtains  possession  of 
a  woman's  person  by  fraud  that  it  does  not  amount  to  rape.  In 
this  case,  however,  there  is  no  evidence  to  show  that  the  prosecu- 
trix knew  that  the  prisoner  was  about  to  violate  her  person,  on 
the  contrary,  it  appears  that  she  submitted  to  what  was  done 
under  the  belief  that  the  prisoner  was  performing  a  surgical 
operation  to  cure  her  of  her  illness.  I  am  clearly  of  opinion  than 
the  prisoner  was  guilty  of  the  crime  of  rape  and  that  the  con- 
viction should  be  affirmed. 
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Rm.  MelloRj  J. — ^I  am  of  the  same  opinion.     It  appears  to  me  that 

Flatobt     *'^®  language  of  the  statute  13  Ed.  1,  West.  2,  c.  34,  gives  the 

'     true  definition  of  the  crime  of  rape  :   "  If  a  man  ravish  a  married 

1877.        woman,  dame,  or  damsel,  where  she  neither  consented  before  or 
jD^iS~Q       after,  ayt  judgment  de  vy  et  member ;  if  she  assent  after,  yet  the 
^iM^jraud,  -^^^?  shall  have  the  suit/^     It  has  been  argued  that  submission 
is  equivalent  to  assent.     Under  certain  circumstances  that  may  be 
so.     But  in  this  case  where  is  there  any  evidence  of  consent  to 
an  act  of  carnal  connection  ?     On  the  contrary  it  is  stated  that 
the  prosecutrix  made  a  feeble  resistance.     That  is  not  consent ; 
»      but  it  may  be  taken  that  she  did  not  resist  as  she  would  have 
done  under  other  circumstances,  if  she  had  not  believed  that  the 
prisoner  was  performing  a  surgical  operation.     The  whole  case 
is  summed  up  in  the  language  of  Wilde,  O.J.,  in  Reg.  v.  Oase. 
''  It  is  said  that  as  she  made  no  resistance  she  must  be  viewed  as 
a  consenting  party.     That  is  a  fallacy.     Children  who  go  to  a 
dentist  make  no  resistance,  but  they  are  not  consenting  parties. 
The  prisoner  disarmed  her  by  fraud.     She  acquiesced  under  a 
misrepresentation  that  what  he  was  doing  was  with  a  view  to  a 
cure,  and  that  only,  whereas  it  was  done  solely  to  gratify  the 
passion  of  the  prisoner.     How  does  this  differ  from  a  case  of  total 
deception  ?     She  consented  to  one  thing,  he  did  another  mate- 
rially different,  on  which  she  had   been  prevented  by  his  fraud 
from  exercising  her  judgment  and  will.''     Here  the  prosecutrix 
consented  to  be  treated  medically  and  to  have  a  surgical  operation 
performed,  and  to  nothing  else,  and  in  no  sense  did  she  consent 
to  the  prisoner  having  connection  with  her.     Aa  to  the  authority 
of  Reg,  V.  Barrow,  if  a  similar  case  should   come  before  me  I 
should  take  care  to  have  it  reconsidered. 

Denman,  J. — I  am  of  the  same  opinion.  The  case  concludes 
'^  Unless  such  submission  in  law  constitutes  consent,  there  was 
no  consent  to  the  prisoner  having  connection  with  the  prosecu- 
trix." We  have,  therefore,  to  see  whether  there  are  any  facts  in 
the  case  which  amount  to  jjoi^j^fln^  j[p  1aw>  The  mother  and 
daughter  were  persons  of  extreme  simplicity,  and  the  jury  have 
found  that  they  believed  the  prisoner's  representations.  The 
words  of  the  statute  (West.  2,  c.  34)  are  '^  If  a  man  do  ravish  a 
married  woman,  dame,  or  damsel,  where  she  neither  consented 
before  or  after."  There  is  one  case  where  a  woman  does  not 
consent  to  the  act  of  connection  and  yet  the  man  may  not  be 
guilty  of  rape,  that  is  where  the  resistance  is  so  slight  and  her 
behaviour  such  that  the  man  may  bond  fide  believe  that  she  is 
consenting ;  but  that  does  not  apply  to  the  present  case.  Here 
the  prosecutrix  was  entirely  deceived  by  the  prisoner,  and  he 
fraudulently  obtained  possession  of  her  person,  and  it  does  not  lie 
in  his  mouth  to  say  now  that  she  was  consenting  to  the  act  of 
connection.  I  agree  in  the  remarks  that  have  been  made  upon 
the  decision  in  Reg.  v.  Bavn'ow  and  I  should  be  glad  if  it  were 
reviewed. 

Field,  J. — I  am  of  the  same  opinion.      I  accept  the  definition 
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of  rape  as  given  in  the  statute  of  West.  2,  and  I  think  the  limita-  Rm. 
tion  put  upon  the  case  of  not  consenting  by  my  brother  Denman     j.  ^ 

worth   consideriug.       The   circumstances   in   this   case   amount        

neither  in  law  or  fact  to  a  consent  by  the  prosecutrix.  There  1877. 
must  be  a  consent  to  the  act  of  ftftTnn.1  n^nnection.  I  can  see  no  d^JTZc 
evidence  whatever  of  consent  to  that.  ^uhyfimid. 

HuDDLESTON^  B. — I  am  of  the  same  opinion.  The  definition  of 
rape  as  given  in  the  statute  of  13  £d.  1^  c.  34^  was  adopted  by 
this  court  in  Reg.  v.  Fletcher*  Generally  speaking  it  is  ravishing 
where  the  female  does  not  consent  before  or  after.  In  this  ease 
there  was  no  intention  on  the  part  of  the  prosecutrix  that  the 
prisoner  should  have  afiximl  iT)tfir^^"'*°^  "bn^^  ^^  consent  to  that 
act.  The  prosecutrix  submitted  to  the  act  in  the  belief  that  she 
was  merely  undergoing  a  surgical  operation  to  cure  her  of  her 
illness^  being  wilfully  and  fraudulently  induced  so  to  believe  by 
the  prisoner.  I  also  should  wish  to  see  the  case  of  Reg»  v.  Barrow 
reconsidered. 

Conviction,  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

Satwrday,  Feb.  8,  1877. 

(Before  Kslly,  C.B.,  Mellob^  J.^  Dekman^  J.^  Field,  J.,  and 

HUDDLSSTON,  B. 

Reo.  v.  J.  W.  FosTBB.(a) 

FaUe  pretences — Sale  of  spurious  article  as  genuine—^Simplex 

commendatio— Direction  to  jury. 

Prisoner  sold  to  prosecutrix  packages  of  what  appeared  to  be  tea, 
stating  that  he  wa^  a  tea  dealer  at  L.,  and  that  the  a/rticle  was 
good  tea;  at  the  same  time  producing  a  sample  of  good  tea. 
When  opened  the  packages  were  found  to  contain  but  one-fourth  pa/rt 
of  tea  and  three-fourth  parts  of  7ioxiou^  things.  The  judge  left 
U  to  the  jury  to  say  whether  the  prisoner's  representations  were 

(a)  Reported  by  John  THOMPeoN,  Esq.,  BarriBter-ai-Law. 
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Rw.  dimple  exaggeration  in  praise  of  the  a/rticle  or  misrepresentation 

FomsR  of  a  fad  specific  to  the  coniract  with  intent  to  defraud. 

'  Held,  that  it  was  not  misdirection  in  not  leaving  the  question  to 

1877.  tlie  jury  whether  the  article  sold  was  tea  or  not. 

--^idence,  /^ASB  reserved  for  the  opinion  of  this  Court  by  the  Deputy 
V^  Chairman  of  the  general  quarter  sessions  of  the  peace  for 
the  county  of  Leicester. 

James  Williams  Poster,  otherwise  James  William  Poster,  was 
tried  before  me  at  the  general  quarter  sessions  of  the  peace  for 
the  county  of  Leicester,  held  on  the  2ad  of  January,  1877,  for 
obtaining  money  under  false  pretences  from  Elizabeth  Beck- 
woi-th,  the  wife  of  William  Bernard  Beckworth. 

The  indictment  contained  several  counts,  but  as  all  these  except 
the  first  were  withdrawn,  it  will  be  sufficient  to  set  out  that  count 
only. 

"  The  jurors  for  our  lady  the  Queen,  upon  their  oath,  present 
that  James  Williams  Foster,  otherwise  James  William  Poster, 
on  the  17th  of  November,  1876,  at  the  township  of  Hugglescote, 
in  the  county  of  Leicester,  unlawfully,  knowingly,  and  designedly 
did  falsely  pretend  to  one  Elizabeth  Beckworth  that  he  was  a 
tradesman  in  the  tea  trade  in  Leicester,  that  he  had  good  tea 
for  sale,  and  did,  then  and  there,  offer  for  sale,  and  did  sell  to  the 
said  Elizabeth  Beckworth  sixteen  paper  packages,  which  he,  the 
said  James  Williams  Poster,  otherwise  James  William  Poster,  did 
falsely  pretend  were  each  and  every  of  them  composed  of 
good  tea,  by  means  of  which  said  false  pretences,  the  said  James 
Williams  Poster,  otherwise  James  William  Poster,  did  then 
unlawfully  obtain  from  the  said  Elizabeth  Beckworth,  one  pound 
sixteen  shillings  in  money,  the  money  of  William  Bernard  Beck- 
worth, her  husband,  with  intent  to  defraud,  whereas  in  truth  and 
in  fact  the  said  James  Williams  Poster,  otherwise  James  William 
Poster,  was  not  a  tradesman  in  the  tea  trade  in  Leicester,  and  the 
said  sixteen  packages  were  not  each  or  any  of  them  composed  of 
good  tea,  but  each  and  every  of  the  said  packages  contained  a 
mixture  composed  of  tea,  sand,  quartz,  and  magnetic  oxide  of 
iron,  which  said  mixture  is  unfit  for  food  and  injurious  to  health,  as 
he  the  said  James  WiUiams  Poster,  otherwise  James  William  Poster, 
well  knew  at  the  time  when  he  did  falsely  pretend  as  aforesaid/^ 

It  appeared  in  evidence  as  follows  : 

The  prisoner  is  a  hawker,  residing  at  West  Bromwich,  in  the 
county  of  Stafford.  On  the  17th  of  November,  1876,  he  called 
on  the  wife  of  the  prosecutor,  who  is  a  licensed  victualler  at 
Hugglescote,  in  the  county  of  Leicester,  and,  representing 
himself  to  be  a  tea  dealer  residing  at  Leicester,  offered  to  the 
said  Elizabeth  Beckworth  tea  for  sale  which  he  said  was  good 
tea.  He  had  with  him  sixteen  packages  of  what  appeared  to  be 
each  lib.  packages  of  tea.  He  produced  a  sample  of  tea  which 
appeared  to  be  good  tea,  and  he  then  opened  one  of  the 
packages,  taking  out  of  it  a  quantity,  and  stating  to  Mrs.  Beck- 
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worth,  "  you  see  it's  like  that  I  showed  you."    Mrs.  Beokworth        Baa. 
eventually  bought  fhe  whole  quantity  for  U.  IQs,,  that  is  at  the      p^g^ 

rate  of  2«.  3d.  per  pounds  in  the  belief  that  it  was  good  tea  as        

represented  by  the  prisoner.  1877. 

WTien  the  prisoner  had  left,  Mrs.  Beokworth  opened  the  jfYi/aT^encei 
packages  and  found  that  in  addition  to  tea  they  contained  a  —Evidence, 
mixture  of  sand  and  other  stuff  unfit  to  drink.  Mrs.  Beokworth 
communicated  with  the  police,  and  the  mixture  was  submitted 
to  Dr.  Emmerson^  the  analyst,  for  the  county  of  Leicester^  who 
found  that  the  mixture  was  composed  of  tea,  sand,  quartz,  and 
oxide  of  iron,  and  unfit  for  food  or  drink. 

A  week  after  the  sale  the  prisoner  called  again  at  the  house  of 
the  prosecutor,  and  being  remonstrated  with,  declared  that  the 
substance  was  tea,  and  what  Mrs.  Beckworth  took  for  sand  was 
tea  dust.  He  offered,  however^  2lb.  of  good  tea  to  make  it  up^ 
which  the  prosecutor  refused  to  receive. 

The  prisoner  was  arrested  on  a  warrant,  and  while  in  custody 
had  an  interview  with  the  police  constable  in  his  cell,  to  whom 
he  stated  that  he  knew  he  had  done  wrong,  and  that  if  he  got 
out  of  this  job  he  would  lead  a  different  life. 

At  the  trial,  Dr.  Emmerson,  the  county  analyst,  was  called^ as 
a  witness.  He  deposed  that  the  mixture  only  contained  25 
per  cent.,  or  one  quarter  in  weight,  of  tea,  and  the  rest  was  sand, 
quartz,  earth,  and  oxide  of  iron,  unfit  to  drink,  and  injurious  to 
health.  He  also  stated  on  examination  that  he  believed  that  the 
adulteration  had  taken  place  in  Ghina^  and  that  the  mixture  was 
known  in  the  trade  as  Lie  tea. 

On  this  the  learned  counsel,  for  the  prisoner,  appealed  to  me 
to  stop  the  case.  This,  however,  I  declined  to  do,  and  the 
following  witness  was  called  for  the  defence. 

Mr.  Simmonds,  who  stated  that  he  was  a  wholesale  tea  dealer  at 
Birmingham,  and  had  sold  the  packages  in  auestion  to  the  prisoner. 
Mr.  Simmonds  stated  he  had  purchasea  the  mixture  from  the 
bonded  warehouses  in  London ;  had  paid  1^.  2d,  per  pound  for 
it;  and  had  sold  it  to  the  prisoner  at  Is,  id,  per  pound;  and 
that  in  his  belief  the  packages  as  produced  in  court  were  the 
same  as  those  made  up  in  his  shop  and  sold  to  the  prisoner. 
That  he  should  call  the  mixture  tea,  though  not  good  tea  ;  and 
though  he  should  not  drink  it  himself,  as  he  could  get  better,  he 
was  not  prepared  to  hear  that  it  was  injurious  to  health.  He  also 
said  that  he  did  not  think  that  a  hawker  of  tea>  not  being  a 
scientific  analyst,  could  have  discovered  the  deleterious  ingre- 
dients mixed  with  it  as  the  county  analyst  had  done. 

On  this  I  charged  the  jury  that  if  the  case  were  one  of  simple 
commendation  or  praise  of  an  article  and  an  exaggeration  of  its 
quality  only,  it  is  not  a  case  under  which  the  prisoner  could  be 
convicted^  and  that  before  they  convicted  the  prisoner  they  must 
be  satisfied  that  he  knew  what  the  real  nature  of  the  packages 
was — ^that  it  was  not  tea,  but  a  mixture  of  articles  unfit  for  drink, 
and  that  knowing  the  nature  of  the  mixture  he  designedly^  falsely 
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R«j.        pretended  to  the  proseoutor^s  wife  that  it  was  "  good  tea ''  with 
FoOTB       intent  to  defraud ;  that  the  question  was  between  simple  exag- 

'      geration  and  misrepresentation  of  a  fact  specific  to  the  contract 

1877.  with  intent  to  defraud. 
Falaenrttencu  ^^^  J^^  retired  to  Consider  their  verdict,  and  found  the 
-'Evidence,  prisoner  guilty,  and  I  sentenced  him  to  six  calendar  months' 
imprisonment  with  hard  labour ;  a  punishmqpt  which  I  inflicted, 
because,  as  I  told  him  in  passing  sentence,  the  prisoner  had 
previously  been  convicted  and  had  suffered  a  like  term  of  imprison- 
ment for  a  similar  offence,  but  the  execution  of  such  sentence 
was  respited,  and  the  prisoner  has  been  discharged  on  recog- 
nisance of  bail  to  render  himself  in  execution. 

The  question  for  the  Court  to  consider  is  whether  I  was  right 
in  my  direction  to  the  jury,  or  whether  I  should  have  directed 
them  that  there  was  no  offence  at  law  in  the  case  as  proved. 

HsNBT  St.  John  Halfobd. 

Sills,  for  the  prisoner.— The  conviction  cannot  be  sustained. 
There  was  a  misdirection  in  not  leaving  the  question  of  whether 
or  not  this  article  was  "  tea; "  and  secondly,  upon  the  evidence, 
the  chairman  should  have  ruled  that  no  offence  was  proved  to 
have  been  committed.  The  facts  showed  that  this  was  tea, 
although  adulterated,  and  was  known  and  sold  in  the  market  as 
Lie  tea.  In  calling  it  good  tea  the  prisoner  was  only  using  a 
word  of  commendation  or,  it  may  be,  exaggeration.  In  this  case 
there  was  no  misrepresentation  of  any  specific  fact  such  as 
existed  in  the  decided  cases  upon  this  subject.  The  following 
authorities  were  cited :  Reg.  v.  Kerrigan  (L.  &  0.  383 ;  9  Cox 
0.  0.  441) ;  Beg.  v.  Ball  (Car.  &  Mar.  249) ;  Beg.  v.  Boebuck 
7  Cox  C.  C.  126) ;  Beg.  v.  Ooss  (8  Cox  C.  C.  262) ;  Beg.  v.  Abbott 
(2  Cox  0.  0.  430) ;  Beg.  v.  Eaghton  (6  Cox  C.  C,  559) ;  Beg.  v. 
Ardley  (12  Cox  C.  C.  23) ;  Beg.  v.  Leigh  (8  Cox  C.  C.  233) ;  Beg. 
V.  Pratt  (8  Cox  C.  C.  334) ;  Beg.  v.  Bryant  (7  Cox  C.  C.  313). 

Jacqvss,  contra,  was  not  called  upon  to  argue. 

Kelly,  C.B. — ^There  is  no  reasonable  doubt  in  this  case.  The 
prisoner,  by  falsely  representing  himself  as  a  tea  dealer  and 
producing  a  sample  of  good  tea,  prevailed  on  the  prosecutrix  to 
buy  sixteen  packages  of  what  appeared  to  be  tea.  When  the 
prosecutrix  opened  the  packages  she  found  that  only  one-fourth 
part  was  tea  and  three-fourth  parts  consisted  of  different  things 
of  a  deleterious  and  dangerous  character.  It  is  said  it  should 
have  been  left  to  the  jury  to  say  whether  this  composition  was 
tea  at  all.  It  was  not  merely  false  commendation  on  the  part  of 
the  prisoner  but  wilful  and  fraudulent  misrepresentation.  The 
only  justification  for  applying  the  term  tea  to  it  is  that  it  is  believed 
to  be  an  article  adulterated  in  China  and  known  in  the  trade  as 
Lie  tea,  which  means  the  dregs  of  tea ;  and  if  it  had  been  so 
called  no  one  would  buy  it.  The  only  question  is  whether  the 
prisoner's  representations  were  mere  commendation  of  the  article 
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or  false  pretences.     It  appears  that  the  prisoner  represented        Rbg. 
himself  as  a  tea  dealer  at  Leicester,  whereas  he   was   only   a  'J- 

hawker;   he  represented  this  article  as  good  tea,  and  showed        

at  the  same  time  a  sample  of  good  tea,  whereas  the  article  when        1877. 

opened  was  found  to  contain  three-fourth  parts  of  noxious  things        

which  rendered  the  article  totally  different  from  tea.  The  case  ^H!;'^^^^ 
was  left  very  properly  to  the  jury,  with  this  direction,  that  if  the 
prisoner's  representations  were  mere  simple  commendation  and 
exaggeration  of  the  quality  of  the  article,  they  were  not  to  find 
him  guilty  of  false  pretences,  and  that  before  they  convicted  him 
they  were  to  be  satisfied  that  he  knew  what  the  real  nature  of 
the  packages  was — that  it  was  not  tea  but  a  mixture  of  articles 
unfit  to  drink,  and  that  knowing  the  nature  of  the  mixture,  he 
designedly  and  falsely  pretended  to  the  prosecutor^s  wife  that  it 
was  good  tea,  with  intent  to  defraud ;  that  the  question  was 
between  simple  exaggeration  and  misrepresentation  of  a  fact 
specific  to  the  contract  with  intent  to  defraud.  If  the  mixture 
hitd  consisted  of  nine-tenths  of  tea,  and  a  small  portion  only  of 
other  ingredients,  the  case  might  have  been  different.  The 
prisoner  seems  to  have  been  quite  aware  that  it  was  a  fraud,  for 
after  his  arrest  he  stated  to  the  constable  that  he  knew  he  had 
done  wrong,  and  that  if  he  got  out  of  this  job  he  would  lead  a 
different  life.  The  conviction  must,  therefore,  be  affirmed. 
The  rest  of  the  Court  were  of  the  same  opinion. 

Conviction  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

Saturday,  Feb.  10,  1877. 

(Before  Kbllt,  C.B.,  Mblloe,  J.,  Lush,   J.,  Dekman,  J.,  and 

HUDDLBSTON,  B.) 

Reg.  v.  W.  B.  Kenny,  (a) 

Stealing  and  receiving — Husha/nd  and  wife— Adultery. 

The  prisoner,  while  living  in  adultery  with  the  prosecutor^ 8  wife, 
was  found  in  possession  of  prosecutor's  property,  and  thereupon 

(a)  Reported  by  Johk  THQHPaoN,  Esq.,  Barrister-Bi-Law. 
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Rj».  indicted  and  convicted  for  receiving  the  jyroperty,  well  knowing  it 

to  have  been  stolen.  Upon  the  facets  it  a/pveared  that  no  other 
person  than  prosecutor^ s  wife  could  have  stolen  tlie  property, 

1877.  Heldy  that  the  conviction  for  receiving  could  not  be  sustained^  as  a 
J,   TT"  ,         wife  cannot  steal  her  hvsband^s  property. 


an  avouterer. 


/^ASB  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
V>    of  Chester. 

At  the  Quarter  Sessions  for  the  city  and  borough  of  Chester 
and  county  of  the  same  city^  held  before  me^  on  Monday^  the  8th 
of  January^  1877^  William  Edward  Kenny  was  tried  upon  an 
indictment  which  charged  him  in  the  first  count  with  stealings  on 
the  26th  of  August,  1876,  certain  money  to  the  amount  of  143Z., 
one  purse,  one  silver  watch,  one  child's  cloak,  one  scarf,  one 
American  box,  one  prayer  book,  two  money  bags,  and  other 
articles  of  the  moneys,  goods  and  chattels  of  Edward  Gurn; 
and  in  the  second  count  with  feloniously  receiving  on  the  day 
and  year  aforesaid  the  moneys,  goods,  and  chattels  aforesaid,  well 
knowing  the  same  to  have  been  feloniously  stolen. 

The  following  was  the  evidence : 

Edward  Qurn. — I  am  an  innkeeper  at  Buralem.  On  the  2drd  June,  1876,  my  wife 
left  my  house  withoat  my  knowledge  or  consent.  The  same  night  I  missed  143 
sovereigns.  The  money  was  in  a  bag.  This  bag  (produced)  is  it.  There  was 
another  bag  without  money  in  it.  This  (produced)  is  it.  This  watch  (produced) 
is  mine.  My  wife  wore  it  sometimes.  I  gave  her  no  permission  to  take  it  or 
any  of  the  things.  This  prayer  book  (pr(>duced)  is  mine.  These  three  sheets 
(produced)  I  believe  to  be  mine.  Four  were  missing  after  my  wife  left.  This  bed 
cover,  baby's  cloak,  scarf,  and  this  American  box  (all  produced)  are  mine.  The 
money  I  saw  safe  on  the  morning  of  the  28rd  June ;  I  was  saving  it  to  buy  horses 
in  Ireland.  Three  days  after  my  wife  left,  I  saw  the  prisoner.  He  came  to  my 
house.  A  week  after  that  he  came  again,  and  asked  me  how  much  money  my 
wife  took.  I  told  him  15^  or  20L  I  told  him  that  because  I  wanted  some  in- 
formation  from  him.  I  accused  him  of  being  out  car  driving  with  my  wife  on  the 
Sunday  before.  He  denied  it  The  prisoner  left  the  neighbourhood  shortly  after, 
and  I  heard  no  more  of  him  or  my  wife  till  October  when  I  went  to  Ireland  with 
a  police  officer.  I  found  them  together  at  Belfast.  They  were  in  a  back  room 
packing  a  box.  The  prisoner  was  packing  it.  It  was  my  American  box.  I  saw 
some  of  the  contents  of  the  box.  My  prayer  book  was  in  it,  and  the  ohild*s  cloak. 
The  bed  cover  was  in  the  prisoner's  box.  I  saw  the  prisoner  searched.  Ho  was 
wearing  my  watch. 

Crots-examinecL — I  sometimes  wore  the  watch,  so  did  my  wife ;  I  had  another.  I 
wore  both  as  I  liked.  My  wife  deposited  over  100/L  with  a  Mr.  Jackson  at  Oheadle, 
eighteen  months  before.  She  did  not  do  that  when  I  had  a  woman  Sherlock  in  the 
house.  Nothing  of  the  sort  took  place.  My  wife  was  in  court  at  Tunstall.  She  did 
not  give  evidence.  The  gold  was  locked  up  in  a  drawer,  I  had  the  key  in  my  pocket, 
and  she  must  have  got  another. 

lU-examined,— She  took  the  100^  to  Jackson  against  my  will.  It  was  my  money. 
I  wrote  to  him  for  it,  and  he  sent  me  a  cheque,  which  I  cashed,  and  this  was  part  of 

the  143/. 

James  Dodd. — I  am  a  serjeant,  StafiFordshire  police.  The  prisoner  was  iu  that 
force  until  the  24th  July  last,  stationed  at  Burslem.  He  had  not  much  money.  His 
wages  were  22«.  per  week.  I  heard  of  him  borrowing  from  his  comrades.  He  was  a 
single  man.  I  went  with  prosecutor  to  Belfast  in  October.  We  found  the  prisoner 
and  the  prosecutor^a  wife  there  together.  He  was  wearing  this  watch  (produced). 
I  found  on  him  in  those  two  bags  (produced)  98/.  4s.  6d. 

Cross-examined. — There  were  four  Irish  1/.  notes  in  the  money.  The  bags  were  in 
his  pockets.  All  the  other  things  (except  the  watch)  were  in  the  boxes  and  in  the 
rooms  occupied  by  the  prisoner  and  Mrs.  Gum. 

IU-^x€unined, — The  prisoner  was  packing  the  box  in  which  I  found  the  bed  cover. 
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Harriet  Upton. — [Evidence  of  inability  to  travel  ariaing  from  Rrc. 
illness  having  been  daly  given,  the  deposition  of  this  witness  kbknt 
before  the  magistrates  was  read  as  follows :]  ' 

1877 
I  am  a  Binf^le  woman  and  live  at  lO,  Paradise-row,  Chester.    I  know  the  prisoner. 

I  recollect  him  coming  to  my  house  early  in  the  month  of  Angnst  last.    It  would  be    Ksceivina  bu 

about  one  in  the  morning.    Previously  to  his  coming  a  lady  had  been  lodging  in  my    ^T^^^? 

house  about  six  weeks.    She  gave  me  the  name  of  Mrs.  Burslem.    The  photograph 

now  produced  is  the  photogpraph  of  the  lady.    Mrs.  Burslem  opened  the  door  for  the 

prisoner  when  he  came.    They  occupied  the  same  bed  room  that  night  and  left  it  at 

ten  o'clock  the  night  following.    I  see  the  American  box  produced.    The  prisoner 

assisted  me  in  moving  the  box  down  stairs,  and  from  the  house.    Since  the  prisoner 

and  Mrs.  Burslem  left,  I  have  had  a  letter  asking  me  to  visit  them.    It  came  from 

Belfast.    There  was  only  one  bed  in  that  room. 

Edward  Gum,  the  prosecutor,  recalled. — The  photograph  now  produced  to  me  is  the 

photograph  of  my  wife. 

Upon  this  evidence  the  coansel  for  the  prosecution  relied  on 
the  second  count  of  the  indictment,  and  contended  on  the 
authority  of  the  cases  of  Reg.  v.  Deer  (L.  &  C.  240  ;  9  Cox  C.  C. 
225)  and  Beg.  v.  Featherstone  (Dears.  C.  0.  369  ;  6  Cox  C.  C.  376) 
that  the  wife  by  adultery  with  the  prisoner  in  August  at  Chester, 
"determined  her  quality  of  wife,'^  and  in  then  converting  her 
husband's  goods  to  her  own  use  was  guilty  of  larceny ;  and  that 
the  prisoner  consequently  could  be  guilty  of  receiving. 

The  prisoner's  counsel  argued  that  a  wife  cannot  be  gnilty  of 
larceny  of  her  husband's  goods,  and  that  there  is  no  decided  case 
to  that  effect,  the  case  of  Beg.  v.  Deer  being  open  to  the  inference 
that  the  receiving  was  from  some  person  other  than  the  wife;  and 
he  further  contended  that  there  was  no  sufficient  distinct  posses- 
sion of  the  property  by  the  prisoner  (at  all  events,  in  the  city  of 
Chester,  and  within  the  jurisdiction  of  this  Court  of  Quarter 
Sessions)  to  render  the  prisoner  liable  to  conviction  as  a  receiver. 
He  cited  B.  v.  Boseiiberg  (1  Car.  &  Kir.  233)  and  R.  v.  Prince 
(11  CoxC.C.  145). 

Having  regard  to  the  statute  24  &  25  Vict.  c.  96,  s.  96,  which 
renders  a  receiver  liable  to  be  indicted  wherever  the  principal 
felon  might  be  indicted,  I  left  the  case  to  the  jury,  adopting  the 
view  taken  by  the  counsel  for  the  prosecution. 

Under  these  circumstances  the  jury  found  the  prisoner  guilty  of 
felonious  receiving,  and  I  postponed  the  sentence  until  the  opinion 
of  the  Court  for  the  consideration  of  Crown  Cases  could  be  taken, 
and  offered  to  take  bail  for  the  appearance  of  the  prisoner  to 
receive  judgment, 

I  respectfully  refer  the  Court  to  the  cases  enumerated  in  the 
note  to  the  case  of  Reg.  v.  Mutters  (L.  &  C.  511;  10  Cox  C.  C. 
50),  and  I  request  the  opinion  of  the  Court  as  to  whether  the 
conviction  is  right. 

HoR/LTio  Lloyd,  Recorder  of  Chester. 

F.  C.  Marshall  for  the  prisoner. — The  prisoner  ought  not  to 
have  been  found  guilty  of  receiving.  There  is  no  ground  for 
saying  that  the  goods  were  stolen  by  anyone  else  than  the  prose- 
cutor's wife,  and  a  wife  cannot  commit  larceny  of  her  husband's 
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Rm.        goods.    The  case  of  Beg.  v.  Deer  (9  Cox  C.  C.  225)  seems  to 
--^'  support  the  view  that  an  adulterer  may  be  convicted  of  feloni- 

'      ously  receiving  property  taken  by  a  wife  when  she  leaves  her 

1877.  husband's  house^  but  there  it  was  consistent  with  the  facts 
JieceT^  ,  that  some  other  person  might  have  stolen  the  property,  as  the 
an  avauterer,  ^^^^  wheu  she  left  home  hc^  only  a  small  bundle  with  her  and 
the  prisoner  was  found  in  possession  of  property  belonging  to  the 
husband  of  a  bulk  and  weight  which  could  not  have  been  in  the 
bundle.  [Denman,  J.  referred  to  the  report  of  the  case  in  32  L.  J. 
33,  M.  C,  where  Pollock,  O.B.,  is  reported  to  have  said  ''  It  is 
clear  that  all  these  things  could  not  have  been  taken  away  by  the 
prosecutor^s  wife  when  she  left,  as  the  bundle  she  carried  was  not 
sufficiently  large  to  contain  them.  We  think  there  was  evidence 
which  warranted  the  jury  in  drawing  the  inference  they  have 
drawn.'']  Beg.  v.  Featherstone  (6  Cox  C..  C.  376)  is  a  decision 
in  which  the  adulterer  was  found  guilty  of  stealing  money 
carried  off  by  a  wife  from  her  husband's  house.  Lord  Campbell, 
C.J.,  is  reported  to  have  said  in  that  case,  ^'The  general  rule  of 
law  is  that  a  wife  cannot  be  found  guilty  of  larceny  for  stealing 
the  goods  of  her  husband;  and  that  is  upon  the  principle  that  the 
husband  and  wife  are  in  the  eye  of  the  law  one  person,  but  this 
rule  is  properly  and  reasonably  qualified  when  she  becomes  an 
adulteress.  She  thereby  determines  her  quality  of  wife  and  her 
property  in  her  husband's  goods  ceases.  The  prisoner  was  her 
accomplice,  and  the  jury  found  that  he  assisted  her  and  took  the 
sovereigns,  knowing  that  she  had  taken  them  without  her  hus- 
band's consent."  So  in  Beg.  v.  Mutters  (10  Cox  C.  C.  50) 
it  was  held  that  a  servant  who  assisted  a  wife  in  taking  away 
the  husband's  property,  with  the  intention  of  carrying  on  an 
adulterous  intercourse,  is  guilty  of  larceny.  If,  therefore,  the  wife 
could  not  steal  the  property,  the  prisoner  could  not  be  convicted 
of  receiving  the  property  knowing  it  to  have  been  stolen. 
Secondly,  the  venue  is  laid  in  Chester,  and  there  was  no  evidence 
to  show  any  receiving  by  the  prisoner  in  Chester  to  give  jurisdic- 
tion :  {Beg.  v.  Prince,  11  Cox  C.  C.  145.)  On  this  ground  also 
the  conviction  was  wrong. 

Bose,  for  the  prosecution. — The  indictment  only  charges  the 
prisoner  with  feloniously  receiving  the  husband's  goods ;  it  does 
not  aver  that  they  were  stolen  by  the  wife ;  and  the  venue  is 
Chester.  On  Upton's  evidence  the  prisoner  was  carrying  on  an 
adulterous  intercourse  with  the  prosecutor's  wife,  and  in  posses- 
sion of  his  property  at  Chester.  The  principle  is  laid  down  by 
Lord  Campbell,  C.  J.,  in  Beg.  v.  Featherstone,  "  It  is  said  in  1  Buss, 
on  Crimes,  23,  that  a  stranger  cannot  commit  larceny  of  the 
husband's  goods  by  the  delivery  of  the  wife,  but  a  distinction  is 
pointed  out  where  he  is  an  adulterer.  In  Dalton,  353,  it  is  said, 
*'  but  it  should  be  observed  that  if  the  wife  should  steal  the 
goods  of  her  husband,  and  deliver  them  to  B.,  who,  knowing  it, 
carries  them  away,  B.  being  the  adulterer,  of  the  wife,  this,  accord- 
ing to  a  very  good  opinion,  would  be  felony  in  B.,  for  in  such 
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no  consent  of  the  husband  can  be  presumed/  "     [Denman^  J. —        Bko. 
The  report  of  the  case  in  23  L.  J.,  M.  C.  128,  is  obviously  more      ttJ^ 
correct.     Lord  Campbell,  C. J.,  is  there  reported  to  have  said,        _^ ' 
"  The  ^neral  rule  is  that  a  wife  cannot  be  convicted  of  larceny       1877. 
by  stealing  the  goods  of  her  husband.     It  is  no  larceny  in  her  to  »rT", 
carry  away  her  husband^s  goods,  as  husband  and  wife  are  one     aJmUra-^ 
person  in  the  eye  of  the  law.     But  the  law  has  properly  qualified 
that  rule  by  saying  that  if  a  wife  commit  adultery,  and  then  steal 
the  goods  of  her  husband  with  the  adulterer,  she  has  determined 
her  quality  of  wife,  and  is  no  longer  looked  upon  as  having  any 

Eroperty  in  the  goods,  and  the  person  who  assists  her  is  guilty  of 
krcenv.  I  think  the  case  of  the  prisoner  must  be  considered  as 
if  he  had  taken  the  goods  himself.  This  is  not  the  case  of  a 
receiving  of  the  goods  from  the  wife,  but  the  prisoner  is  supposed 
actually  to  have  assisted  her  in  taking  them.'']  There  is  evidence 
from  which  it  may  be  inferred  that  the  prisoner  was  an  accessory 
before  the  fact  to  the  stealing  by  the  wife,  and  the  finding  that  he 
was  a  receiver  may  be  sustained  :  {Reg,  v.  Hughes,  29  L.  J.,  M.  C. 
71 ;  8  Cox  C.  C.  278.)  [Lush,  J.— How  can  the  dictum  that  the 
act  of  adultery  changes  the  status  of  the  wife  be  maintained  ? 
Lord  Coke,  in  3  Inst.  1 10,  says,  "  The  wife  cannot  steal  the  goods 
of  her  husband,  for  they  be  not  the  goods  of  another,  for  the 
husband  and  wife  are  one  person  in  law,  dtice  animce  in  came 
uno"  Does  not  the  unity  of  person  remain  until  the  marriage 
tie  is  dissolved  ?  They  remain  one  person,  and  neither  can  steal 
from  the  other.] 

Kelly,  C.B. — I  am  of  the  opinion  that  the  conviction  must  be 
quashed.  This  is  not  a  case  of  stealing,  but  the  prisoner  has 
been  convicted  of  receiving  the  property  well  knowing  it  to  have 
been  stolen.  It  may  well  be  that  when  a  wife  has  taken  away  the 
goods  of  her  husband  with  a  view  to  an  ulterior  adulterous  inter- 
course, and  her  adulterer  has  participated  in  the  act  of  taking 
them  away,  he  may  be  indicted  for  larceny.  This  view  seems 
to  have  passed  through  the  mind  of  Lord  Campbell,  C.J.,  in  Beg, 
V.  Featherstoyie,  but  there  is  nothing  in  that  case  to  show  that  a 
wife  can  be  indicted  for  stealing  the  property  of  her  husband.  In 
the  present  case  the  prisoner  is  not  convicted  for  stealing  the 
property  of  the  husband,  and  it  is  possible,  if  he  had  been,  the 
question  might  have  arisen  whether  he  could  have  been  convicted 
upon  the  evidence.  I  am  far  from  saying  that  he  could  not.  That 
is  not  the  case  here;  but  the  prisoner  has  been  convicted  of 
receiving,  and  the  case  fails  in  showing  that  the  property  could 
have  been  stolen  by  any  other  person  than  the  prosecutor^s  wife. 
By  the  law  of  England  a  wife  cannot  steal  her  husband^s  pro- 
perty. If  the  wife  has  not  stolen  the  property,  there  was  no 
evidence  of  the  property  having  been  stolen  at  all,  and  therefore 
the  conviction  of  the  prisoner  for  receiving  the  property  well 
knowing  it  to  be  stolen,  cannot  be  sustained. 

Mellob,  J. — ^I  am  of  the  same  opinion.     I  agree  that  it  cannot 
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I^'        be  said  that  the  wife  stole  the  property,  and  therefore,  under  the 
EirnvT.      circumstances  in  this  case,  there  was  no  evidence  that  the  prisoner 

received  the  property  well  knowing  it  to  have  been  stolen.   With 

^^^7*        respect  to  the  cases  of  Beg.  v.  Deer  and  Eeg.  v.  Feathersione,  the 
Heceivipghfcm  ^po'^s  i^  the  Law  Journal  show  that  they  may  be  sustained  in 
avowterer,     law  on  reasonable  grounds.     But  those  grounds  are  against  the 
prosecution  in  this  case. 

Lush,  J. — I  am  of  the  same  opinion.  The  property,  if  stolen, 
in  this  case  must  have  been  stolen  by  the  wife.  It  is  admitted  that 
the  wife  did  not  steal  the  property  when  she  left  Burslem,  as  a 
wife  cannot  steal  her  husband's  property,  and  they  are  one  person 
in  the  eye  of  the  law,  and  neither  can  be  a  witness  for  or  against 
the  other  in  criminal  proceedings.  At  what  time,  then,  did  she 
become  a  thief?  It  is  said  when  she  became  ap  adulteress.  But 
how  can  that  be  ?  Adultery  affords  ground  for  a  divorce,  but  the 
mere  act  of  adultery  does  not  make  a  difference  in  the  status  of 
husband  and  wife  per  se,  and  constitute  the  wife  a  thief  if  she 
takes  away  her  husband's  property.  Therefore,  if  the  property 
was  not  stolen  by  the  wife  in  this  case,  the  prisoner  could  not  be 
guilty  of  receiving  it  well  knowing  it  to  be  stolen. 
Dekman,  J. — I  am  of  the  same  opinion. 

HuDDLESTON,  B. —  I  am  of  the  same  opinion.  Even  the  finding 
of  the  jury  in  the  Divorce  Court  that  a  wife  has  committed 
adultery  does  not  alter  the  status  of  husband  and  wife;  there 
must  be  a  decree  of  the  court  to  effect  that.  In  Needham  v.  Brem- 
ner  (L.  Rep.  1  C.  P.  583 ;  35  L.  J.  313,  C.  P.)  where  in  a  divorce 
suit  both  husband  and  wife  had  been  found  guilty  of  adultery^ 
and  the  suit  was  dismissed,  Erie,  G. J.,  said  that  "  The  judgment 
in  the  Divorce  Court  did  not  alter  the  status  of  the  defendant's 
wife,  but  she  continued  to  be  his  wife,  notwithstanding  the  jury 
thought  she  had  done  wrong.  Therefore,  the  verdict  in  such 
divorce  suit  might,  as  between  the  same  parties  be  binding  and 
conclusive,  but  certainly  not  as  between  other  parties.''  That 
being  so,  the  wife  could  not  steal  the  property,  and  therefore  the 
prisoner  could  not  be  guilty  of  receiviug  the  property  well  know- 
ing it  to  have  been  stolen. 

Oonvictum  quashsd. 
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COURT  OF  CRIMINAL  APPEAL. 

Satwrday,  Nov.  11,  1876. 

Before  Cockbuen,  C.J.,  Lord  Colbeidoe,  C.J.,  Kbllt,  C.B., 
BsAMWBLL^  J.A.,  Beett,  J.A.,  Amphlbtt,  J.A.,  Lush,  J., 
Geove,  J.,  Pollock,  B.,  Dekman,  J.,  Field,  J.,  Lindlet,  J., 
and  Sir  J.  Phjllimoee.  (Aechibald,  J.  also  heard  the  argu- 
meet,  but  died  before  judgment  was  delivered*)  (a) 

Rso.  V.  Feedikand  Ejbyn.(&) 

Jurisdiction — Foreigner — Manslaughter  on  high  seas — Place  where 
offence  committed — The  three  miles  belt  —  Running  down  a 
British  ship, 

A  German  vessel,  ca/rrying  the  Oerman  Jla^,  on  a  voyage  from 
Hamiburgh  to  the.  West  Indies,  commanded  by  tJie  prisoner,  a 
German,  and  having  a  crew  nsarly  all  Germans,  and  a  French 
pilot,  whilst  on  her  voyage  in  the  British  Channel^  at  a  point 
within  two  and  a  half  miles  from  Dover  Beach,  ran  into  and 
sank  an  English  ship,  and  thereby  occasioned  the  deaih  of  an 
I  English  subject  on  board  of  her.     The  facts  were  such  as  to  render 

the  prisoner  {if  he  had  been  an  English  subject)  liable  for  man^ 
;  slaughter  by  the  law  of  England. 

Held  {per  Oockbum,  O.J.,  Kelly,  C.B.,  Bramxoell,  J.A.j  Lush,  J., 
Pollock,  B.,  Field,  J,,  and-  Sir  B.  Phillimore),  that  there  was  no 
jwrisdicti&n  in  the  courts  of  this  country  to  try  the  prisoner,  a 
foreigner  passing  the  English  coast  on  the  high  seas  in  a  foreign 
vessel,  though  the  occurrence  took  place  within  three  miles  of  the 
coast. 

Held  {per  Oockbum,  O.J.,  Bramwell,  J,A,,  Brett,  J,A.,  Lush,  J., 
Pollock,  B.,  Field,  J.,  and  Sir  B.  Phillimore),  that  the  offence 
was  not  committed  on  board  a  British  ship,  though  the  person 
whose  death  was  caused  was  in  a  British  ship  at  the  time  of 
the  collision  and  sinking  of  her. 

Held  {per  Lord  Coleridge,  G.J.,  Brett,  J.A.,  Amphlett,  J.A., 
Grove,  J.,  Denman,  J,,  and  Lindley,  J.),  that  the  courts  of  this 
country  had  jurisdiction,  the  offence  being  committed  ufithin 
three  miles  of  the  English  coast. 

(a)  See  the  concluding  paragraph  of  the  jndgment  of  Oockbnm,  O.J. 
(6)  Reported  by  Jobn  Tbompsok,  Esq.,  BarriBter-at- law. 
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Rbo.  Held  {per  Lord  Coleridge,  CJ.  and  Denman,  /.),  that  the  offence 

^^  was  committed  on  board  the  British  vessel. 

Kelly,  C,B.,    Amphlett,   J, A,,  Qrove,  J.,  and  Lindley,    J.,  gave 

1876.  710  definite  judgment  as  to  whether  the  offence  was  committed 

J   .  TTT  ^      on  hoard  a  British  ship  or  not, 

Foreign€r——      

Mamlavghter    IT^ERDINAND  KETN  was  tried  at  the  April  sittings  of  the 
"^Ica^         ^      Central  Criminal  Court,  a.d.  1876,  for  the  manslaughter  of 
Jesse  Dorcas  Young,  upon  the  following  indictment. 
The  Central  Criminal  Court  1  The  jurors  for  our  Lady  the  Queen^ 
to  wit.  j    upon    their     oath    present,    that 

Ferdinand  Keyn,  on  the  1 7th  day  of  February,  in  the  year  of  our 
Lord,  1876,  upon  the  high  seas  within  the  jurisdiction  of  the 
Admiralty  of  England,  and  within  the  jurisdiction  of  the  Central 
Criminal  Court,  feloniously  did  kill  and  slay  one  Jessie  Dorcas 
Young,  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

Second  Count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Ferdinand  Keyn,  on  the 
'  17th  day  of  February,  in  the  year  of  our  Lord,  1876,  within  the 
jurisdiction  of  the  Central  Criminal  Court,  feloniously  did  kill 
and  slay  the  said  Jessie  Dorcas  Young,  against  the  will  of  our 
Lady  the  Queen,  her  Crown  and  Dignity,  &c. 

On  the  part  of  the  prosecution  it  was  proved  that  Jessie  Dorcas 
Young  was  a  passenger  by  a  British  steamer  called  the  Strath  - 
clyde,  from  London  to  Bombay,  and  that  when  off  Dover,  the 
Strathclyde  was  run  into  by  a  steamer  called  the  Fram^onia, 
whilst  she  was  under  the  command  and  immediate  direction  of 
the  prisoner,  whereby  the  Strathclyde  was  sunk,  and  Jessie  Dorcas 
Young  was  drowned. 

The  Franconia  was  a  German  vessel,  carrying  the  German 
flag.  She  sailed  from  Hamburgh  with  the  prisoner,  who  is  a 
German,  in  command,  and  a  crew  of  seventy-three,  nearly  all  of 
whom  were  German,  and  a  French  pilot.  She  was  carrying  the 
mail  from  Hamburgh  to  St.  Thomas,  in  the  West  Indies,  and  put 
into  Grimsby,  to  take  on  board  an  English  pilot,  whose  duty  it 
was  to  conduct  her  down  channel  as  far  as  the  South  Sound 
Light ;  after  which  she  would  proceed  to  and  touch  at  Havre, 
where  she  would  land  the  English  pilot  and  the  French  pilot, 
whose  duty  it  was  to  conduct  her  from  off  Dungeness  to  Havre ; 
and  thence  go  to  St.  Thomas. 

The  Franconia  had  performed  the  same  voyage  six  times. 
The  point  at  which  the  Strathclyde  was  run  down  by  the 
Franconia  was  one  mile  and  nine-tenths  of  a  mile  S.S.E.  from 
Dover  Pier  Head,  and  within  two  and  a  half  miles  from  Dover 
Beach. 

At  the  close  of  the  case  for  the  prosecution  the  counsel  for 
the  prisoner  objected  that  the  Court  had  no  jurisdiction,  I  with- 
out expressing  any  opinion,  ruled  that  the  Court  had  jurisdiction. 

Witnesses  were  called  for  the  prisoner. 
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The  jury  found  him  guilty,  and  I  reserved  sentence,  and  R»>. 
allowed  the  prisoner  to  be  on  bail.  j^^ 

The  question  resenred  for  the  opinion  of  the  Court  is  whether       * 

the  Central  Criminal  Court  had  jurisdiction.  ^Q^g. 

0.  E.  Pollock.     jJ^^^,^ 

Foreigner — 

Jum  15,  16,  21,  22,  23.— Benjamin,  Q.C.  {Oohen,  Q.C.,  Manslamhter 
Phaiimare,  and  /8^wfe6«  with  him),  for  the  defendant.— The  first  "  ^"j^^'^ 
count  of  the  indictment  charges  the  ofience  to  have  been  com- 
mitted on  the  high  seas  within  the  jurisdiction  of  the*  Admiralty, 
and  within  the  jurisdiction  of  the  Central  Criminal  Court.  The 
second  count  charges  it  merely  as  within  the  jurisdiction  of  the 
Central  Criminal  Uoart.  Both  counts  allege  that  it  was  against 
the  peace  of  our  Lady  the  Qaeen,  which  implies  that  the  defen- 
dant was  a  subject  in  the  sense  of  owing  either  permanent  or 
temporary  allegiance:  (Sawyer's  case,  Bus.  &  Ry.  294.)  A 
foreigner,  however,  owing  no  allegiance  to  the  Queen,  cannot 
be  prosecuted  for  criminal  acts  as  regards  British  subjects  not 
done  within  English  territory.  The  question  of  jurisdiction 
depends  upon  the  statute  law,  for  at  common  law  the  Courts  have 
no  jurisdiction  over  offences  committed  upon  the  high  seas  out 
of  the  body  of  the  county  in  which  the  indictment  is  preferred. 
The  statute  which  gives  the  jurisdiction  to  the  Central  Criminal 
Court  (4  &  5  Will.  4,  c.  36,  s.  22)  gives  it  as  a  transfer  from 
the  jurisdiction  of  the  Admiralty  of  England,  and  the  question, 
therefore,  is  whether  the  Admiralty  of  England,  antecedently 
to  the  statute,  had  jurisdiction  to  try  this  offence.  The  24  &  25 
Vict.  c.  100  (Offences  against  the  Person  Act),  s.  68,  transfers 
the  jurisdiction  from  the  Admiralty  in  these  terms,  ''All 
indictable  offences  mentioned  in  this  Act,  which  shall  be  com- 
mitted within  the  jurisdiction  of  the  Admiralty  of  England  or 
Ireland,  shall  be  deemed  to  be  offences  of  the  same  nature, 
and  liable  to  the  same  punishments,  as  if  they  had  been 
committed  upon  the  land  in  England  or  Ireland,  and  may 
be  dealt  with,  inquired  of,  tried,  and  determined  in  any  county 
or  place  in  England  or  Ireland  in  which  the  offender  shall 
be  apprehended,  or  be  in  custody,  in  the  same  manner  in  all 
respects  as  if  they  had  been  actually  committed  in  that  county  or 
place;  and  in  any  indictment  for  any  such  offence,  or  for  being 
an  accessory  to  such  an  offence,  the  venue  in  the  margin  shall  be 
the  same  as  if  the  offence  had  been  committed  in  such  county  or 
place,  and  the  offence  shall  be  averred  to  have  been  committed 
'^  on  the  high  seas,'^  provided  that  nothing  herein  contained  shall 
alter  or  affect  any  of  the  laws  relating  to  the  government  of 
Her  Majesty's  land  or  naval  forces.  The  15  Ric.  2,  c.  5,  gave 
the  admiral  jurisdiction  of  the  death  of  a  man,  and  of  a  maihem 
done  in  great  ships  being  and  hovering  in  great  rivers.  Under 
the  28  Hen.  8,  c.  15,  s.  1,  commissions  were  issued  by  the  Crown 
to  try  treasons,  felonies,  robberies,  murders,  and  confederacies 
committed  upon  the  high  seas  within  the  jurisdiction  of  the 
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Rso.        Admiralty.     If  a  statute  had  passed  making  foreigners  liable  in 
^'^        such  c€Uies^  English  courts  of  law  would  be  bound  thereby,  bat 


there  is  no  such  statute.  The  Merchant  Shipping  Act,  1854, 
1876.  sects.  503,  504,  relates  only  to  civil  liabilities  in  respect  of 
j^^^.^^^rjT^^_  British  ships.  And  The  Oeneral  Iron  Screw  Steam  Company  y. 
Foreigner—-  Schurmanns  (1  Johns.  &  Hem.  193),  which  was  decided  npon  that 
Manslauahter  statute,  does  not  touch  the  point  now  raised.  Sect.  521  of  the 
^^^9^  Act  of  1854  and  the  Amendment  Acts  of  1862  and  1863 
(25  &  26  Vict.  s.  54,  and  86  &  37  Vict.  c.  85),  legislate  only 
in  respect  of  offences  as  regards  British  ships.  In  these  Acts, 
where  the  Legislature  has  taken  into  consideration  criminal 
responsibility,  it  is  confined  to  the  case  of  masters  of  British  ships. 
The  question  therefore,  is,  whether  the  Admiralty  has  jurisdiction 
in  England,  or  has  ever  had  jurisdiction  to  try  offences  committed 
upon  foreign  merchant  ships  by  foreigners  on  board  those  ships 
while  passing  on  the  high  seas?  It  is  said  that  the  juris- 
diction exists  by  virtue  of  the  territoriality  of  the  zone  of  sea  that 
lies  round  the  British  Islands  to  the  extent  of  three  miles  from 
the  shore,  and  that  this  offence  is  within  the  jurisdiction,  having 
been  committed  within  three  miles  of  the  shore.  That  proposi- 
tion, it  is  submitted,  is  untenable^  By  the  Law  of  Nations, 
exterrftoriality  is  accordeH,  by  tacit  consent,  in  various  cases; 
(1)  Sovereigns,  though  within  the  territorial  jurisdiction,  are 
exempt,  or  are  considered  entitled  to  what  is  termed,  in  inter- 
national law,  exterritoriality;  (2)  Ambassadors  and  public 
ministers  are  in  the  same  class ;  (3)  Ships  of  war  come  within 
the  same  class ;  and  the  (4)  comprises  merchant  ships,  which  do 
not  enjoy  •  exterritoriality  except  when  simply  passing  through 
territorial  waters,  and  then,  in  that  case,  they  do  enjoy  exterri- 
toriality. In  other  words,  if  a  foreign  ship  comes  to  this  country, 
and  seeks  its  hospitality,  and  the  protection  of  its  laws,  and 
enters  its  ports  or  harbours  intra  fauces  terrce,  then,  in  exchange 
for  the  protection  given  by  the  Sovereign,  the  ship  assents  to  be 
bound  by  the  law  of  the  country  within  whose  limits  and  juris- 
diction it  comes ;  but  if,  in  the  pursuit  of  a  voyage  not  connected 
with  the  country  at  all,  and  from  one  foreign  port  to  another,  the 
foreign  ship  passes  through  or  touches  the  limit  of  territorial  waters, 
it  does  not  thereby  become  subject  to  territorial  jurisdiction,  but 
enjoys  the  same  privilege  of  exterritoriality  as  if  it  were  upon  the 
high  seas.  The  right  of  jurisdiction  depends  upon  allegiance,  as 
acquired  by  the  Sovereign  over  those  who  owe  to  him  allegiance, 
either  permanent  or  temporary.  The  right  of  the  sovereign 
to  call  upon  a  foreigner  to  answer  to  his  jurisdiction,  depends 
npon  the  fact  that  the  foreigner  has  impliedly  submitted  himself 
to  the  jurisdiction  of  the  sovereign  by  a  bond  of  temporary 
allegiance,  asking  protection,  and,  in  return  for  that  protection, 
promising  obedience  to  the  laws  of  the  country.  The  principle 
is  laid  down  in  Oalvin^s  case  (4  Co.  Bep.  1) :  '^  The  third  is  ligeantia 
localisy  wrought  by  the  law,  and  that  is,  when  an  alien  that  is  in 
amity  cometh  into  England,  because  as  long  as  he  is  within 
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England  lie  is  within  the  king^s  protection,  therefore,  so  long  as        Hso. 
he  IS  here,  he  oweth  anto  the  king  a  local  obedience  or  allegiance,       ^^ 

for  that  the  one  (as  it  hath  been  said)  draweth  the  other/'     In        ' 

determining,  therefore,  whether  a  nation  has  jurisdiction  over  a        i^^fj- 
stranger,  the  question  is  whether  the  stranger  has- sought  ^^^  jurisdictioa  — 
protection  or  aid  of  the  laws  of  the  country.     Independently  of   Foreigner— 
that  voluntary  appeal  to  the  protection  and  aid  of  the  laws  of  a  Manslauaht&r 
foreign  country,  he  remains  subject  to  the  jurisdiction  of  his  own     **"  ^ 
country,  which  has  jurisdiction  to  punish  him  for  crimes  and  ' 

offences  committed  in  a  foreign  country.  In  the  case  of  The 
Exchange  (7  Cranch.  143,  American  Hep.),  the  grounds  upon 
which  exterritoriality  can  be  claimed  are  discussed,  and  with 
regard  to  the  right  of  exterritoriality  of  foreign  ships  this  passage 
occurs  in  the  judgment :  "  The  preceding  reasoning  has  main- 
tained the  propositions  that  all  exemptions  from  territorial  juris- 
diction must  be  derived  from  the  consent  of  the  sovereign  of 
the  territory;  that  this  consent  may  be  implied  or  expressed; 
and  that,  when  implied,  its  extent  must  be  regulated  by  the 
nature  of  the  case,  and  the  views  under  which  the  parties 
requiring  and  conceding  it  must  be  supposed  to  act.  When 
private  individuals  of  one  nation  spread  themselves  through 
another,  as  business  or  caprice  may 'direct,  mingling  indiscrimi- 
nately  with  the  inhabitants  of  that  other,  or  when  merchant 
vessels  enter  for  the  purpose  of  trade,  it  would  be  obviously 
inconvenient  and  dangerous  to  society,  and  would  subject  the 
laws  to  continual  infraction  and  the  government  to  degradation, 
if  such  individuals  or  merchants  did  not  owe  temporary  and  local 
allegiance,  and  were  not  amenable  to  the  jurisdiction  of  the 
country.  Nor  can  the  foreign  sovereign  have  any  reason  for 
wishing  such  exemption.  His  subjects  thus  passing  into  foreign 
countries  are  not  employed  by  him,  nor  are  they  engaged  in 
national  pursuits.  Consequently  there  are  powerful  motives  fo'r 
not  exempting  persons  of  this  description  from  the  jurisdiction  of 
the  country  under  which  they  are  found  and  no  one  motive  for 
requiring  it.  The  implied  licence,  therefore,  under  which  they 
enter  can  never  be  construed  to  grant  such  exemption.'^  That 
is  the  licence  granted  by  a  country  to  the  merchant  vessels  of 
another  country  to  enter  its  ports  cannot  fairly  be  construed  as 
meaning  that  those  vessels  entering  into  ports  shall  have  a  right 
to  exterritoriality.  But  the  jurisdiction  over  the  high  seas  within 
the  territorial  zone  of  three  miles  is  for  the  purpose  of  interna- 
tional defence.  It  is  subject  to  the  right  of  way,  and  requires  no 
licence  from  the  Crown,  for  a  foreigner  in  the  time  of  peace  to 
steer  his  vessel  upon  the  high  seas,  although  in  its  course  it  may 
touch  upon  the  territorial  waters.  The  right  to  pass  is  governed 
by  the  law  of  nations  and  is  not  dependant  upon  the  licence  of  the 
country  through  whose  waters  the  ship  passes.  ^*  Concerning  the 
local  obedience  it  is  observable,*'  says  Lord  Coke,  in  Oalvin's  case, 
^*  that  as  there  is  a  local  protection  on  the  king's  part,  so  there  is  a 
local  ligeance  of  the  subject's  part.   And  this  appeareth  in  4  Mar. 


teas. 
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Rm.  Br.  32  (e)  and  8  &  4  Ph.  &  Ma.  Dyer,  144.  Sherley,  a  French- 
^1*  man,  being  in  amity  with  the   long,  came  into  England  and 

'       joined  with  divers  subjects  of  this  realm  in  treason  against  the 

1876.       ^ing  and  qaeen,  and  the  indictment  concluded  contra  li^geant. 

_   .  T^    _  sv^  debitum  :  for  he  owed  to  the  king  a  local  obedience,  that  is, 

^Fm-eiumr^  SO  long  as  he  was  within  the  king's  protection,  which  local  obedi- 

Manslauahter  ence  being  but  momentary  and  uncertain,  is  yet  strong  enough  to 

<"*  '^5*^*    make  a  natural  subject;  for  if  he  hath  issue  here,  that  issue  is  a 

""  '  natural  bom  subject,  a  fortiori,  he  that  is  born  under  the  natural 
and  absolute  ligeance  of  the  king  (which  it  hath  been  said  is  aUa 
ligeantia)^  as  the  plaintiff  in  the  case  in  question  was,  ought  to 
be  a  natural  bom  subject,  for  localis  tigeantia  est  ligeantia 
infima  et  minima  et  maxime  incerta/'  The  Franconia  was  a 
foreign  vessel,  on  a  foreign  voyage,  having  no  connection  with 
England  in  any  way,  seeking  no  protection  from  its  sovereign, 
and  owing  the  sovereign  no  allegiance,  and  yet  the  prosecu- 
tion must  go  the  length  of  saying  that  if  on  board  of  such 
a  ship,  while  passing  down  the  channel  within  three  miles 
of  the  British  or  French  coast,  a  child  is  born,  it  is  a  natural 
bom  English  or  French  subject.  (Passages  were  then  read  from 
Wheaton's  International  Law,  by  Dana,  ss.  77,  101,  124,  and 
PhiUimore  on  International  Law,  pp.  386-7).  The  meaning  of  the 
three  miles  zone  and  its  ol)ject  is  stated  by  Serjeant  Manning, 
in  his  Commentaries  on  the  Law  of  Nations,  p.  119.  He  says, 
^' An  obvious  right  enjoyed  by  every  state  equally,  is  the  claim  to 
have  an  equal  share  in  the  enjoyment  of  such  things  as  are 
in  their  nature  common  to  all,  whether  from  not  being 
susceptible  of  appropriation,  or  from  not  having  been  as  yet  in 
fact  appropriated.  Such  a  thing  is  pre-eminently  the  open  sea, 
whether  treated  for  purposes  of  navigation  or  of  fishing.  A 
celebrated  controversy  at  one  time  prevailed  as  to  whether  a 
narrow  sea,  such  as  the  Straits  of  Dover,  could  in  any  sense  be  said 
to  be  susceptible  of  appropriation  by  either  of  the  states,  the  terri- 
tories of  which  form  its  two  coast  lines.  Grrotius,  in  his  '  Mare 
Liberum,^  and  Selden,  in  his  'Mare  Glausum,'  supported  the 
opposite  sides  of  this  controversy.  The  allegation  of  Grotius, 
directed  chiefly  against  the  claims  of  the  Portuguese,  'that  the  high 
seas  cannot  be  appropriated  in  any  sense/  has  finally  prevailed.'' 
Then   Serjeant  Manning  says,  ''  Nevertheless,  for  some  limited 

Surposes,  a  special  right  of  jurisdiction  and  even  (for  a  few 
efinite  purposes)  of  dominion,  is  conceded  to  a  state  in  respect 
of  the  part  of  the  ocean  immediately  adjoining  its  own  coast 
line.  The  purposes  for  which  this  jurisdiction  and  dominion 
have  been  recognized  are,  first,  the  regulation  of  fisheries ; 
second,  the  prevention  of  frauds  of  the  customs  laws;  third, 
the  exaction  of  harbour  and  lighthouse  dues ;  and  fourth, 
the  protection  •£  the  territory  from  violation  in  time  of  war 
between  other  states.''  Then  he  speaks  of  the  distance  from 
the  coast  line  to  which  this  qualified  privilege  extends,  and 
that  it  has   been  variously  measured.     [Sir  fi.  Philumobb. — 


o. 
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The  extent  of  the  distance  was  determined  in  former  days  by  Rw. 
the  distance  that  a  cannon  shot  woold  go ;  but  now  a  cannon 
shot  would  go  beyond  three  miles.]  The  three  piiles  limit  was 
fixed  when  cannon  was  first  invented.  The  limit  was  the  range  of  1876. 
tormenta  exphdinata,  cannon^  catapults^  or  whatever  the  weapon  r^-TT  _ 
might  be.  At  one  time  the  most  extravagant  pretensions  were  made^  Foreigner— 
for  instance,  in  Hargraves'  Law  Tracts,  in  his  conversations  with  Mamlauohter 
Grotins  as  to  the  Mare  Liberum  and  Mare  Olausuniy  it  is  said  that  '^  ^  ^*^^ 
the  dominions  of  Her  Majesty ^s  predecessors  extended  east,  west, 
north,  and  south,  round  these  islands  to  any  extent  to  which  her 
cannon  could  clear  the  seas.  .  Sir  Matthew  Hale  says  (Hargr. 
Law  Tracts,  c.  4,  p.  10) :  '*  The  narrow  sea  adjoining  to  the  coast 
of  England  is  part  of  the  waste  and  demesnes  and  dominions  of 
the  king  of  ffngland,  whether  it  be  within  the  body  of  any 
county  or  not.  This  is  abundantly  proved  by  that  well-known 
treatise  of  Master  Selden,  called  '  Mare  Clausum,'  and  therefore 
I  shall  say  nothing  thereon,  but  refer  the  reader  thither.  In  this 
sea  the  kinff  of  England  hath  a  double  right,  viz. :  right  of  juris- 
diction, which  he  ordinarily  exerciseth  by  his  admiral,  and  a  right 
of  proprietorship  or  ownership.  The  latter  is  that  which  I  shall 
meddle  with.''  The  purpose  for  which  the  limit  of  three  miles 
was  granted  appears  in  the  judgment  of  Sir  John  Nioholl  in  The 
King  v.  Forty-nine  Casks  of  Brandy  (3  Hngg.  Adm.  Rep.  289). 
'^  As  between  nation  and  nation,  the  territorial  right  may,  by  a 
sort  of  tacit  understanding,  be  extended  to  three  miles,  but  that 
rests  upon  difierent  principles,  viz.,  that  their  own  subjects 
shall  not  be  disturbed  in  their  fishing,  and  particularly  in 
their  coasting  trade  and  communications  between  place  and 
place  during  war.  They  would  be  exposed  to  danger  if 
hostilities  were  allowed  to  be  carried  on  between  belligerents 
nearer  to  the  shore  than  three  miles ;  but  no  person  ever  heard  of 
a  land  jurisdiction  of  the  body  of  a  county  which  extended  to 
three  miles  off  the  coast.''  The  question  thus  arises,  what  was  the 
jurisdiction  of  the  Admiralty  as  to  foreign  ships  ?  Has  the 
Admiralty  ever  had  jurisdiction  of  a  criminal  offence  committed  on 
board  of  a  foreign  ship  passing  on  the  high  seas  7  The  indictment 
charges  the  offence  to  have  been  committed  '^  upon  the  high  seas 
within  the  jurisdiction  of  the  Admiralty,  and  within  the  jurisdiction 
of  the  Central  Criminal  Court,"  and  the  statute  4  A  5  Will.  4, 
c.  36,  giving  jurisdiction  to  the  Central  Criminal  Court,  directs  it 
to  be  so  charged.  In  the  three  Black  Books  published  by  the 
Bolls,  which  contain  from  the  earliest  times  the  gprants  of  the 
rights  of  the  Lord  High  Admiral  of  England,  there  is 
no  instance  or  allusion  whatever  to  an  inquiry  into  an  offence 
committed  on  a  foreign  ship  outside  of  a  port  ov  fauces  ierrce.  In 
a  note  (n)  by  Greaves,  in  I  Rus.  on  Cr.  155,  on  the  case  of  Reg. 
V.  Cunningham  (Bell  C.C.  72;  8  Cox  C.C.  104),  it  is  said  :  ''As 
the  offence  was  committed  on  a  foreign  vessel,  it  could  not  be 
tried  as  an  Admiralty  offence."  The  Court  decided  that  that  case 
occurred  within  the  body  of  the  county,  and  therefore  within  the 
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Rm.        common  law  jurisdiction ;  but  Mr.  Ghreaves^  in  the  note,  says  if  it 
2^        had  not  been  within  the  common  law  jurisdiction  it  conld  not 

.. *       have  been  within  the  Admiralty  jurisdiction,  it  being  a  foreign 

1876.  vessel.  The  case  of  the  Eclipse  (15  Moo.  P.O.  Rep.  268),  is 
jj^^^j^jTJT^  _  important.  It  was  a  collision  between  the  Eclipse,  a  British 
Foreianer—  ship,  and  the  Saxonia,  a  foreign  one,  in  the  Solent,  within 
Mandoaighter  half  a  mile  of  the  Isle  of  Wight.  The  Court  said,  "  We  are  of 
^fj^*^^*  opinion  that  the  collision  must  be  considered  to  have  taken  place 
on  the  high  seas  in  a  place  where  a  foreign  vessel  has  a  right  of 
sailing  without  being  bound  by  any  of  the  provisions  of  the 
statutes  enacted  to  govern  British  ships.''  The  Merchant  Shipping 
Act,  1854,  s.  267,  and  the  title  to  part  4  thereof,  and  the 
Amendment  Act  (36  A  37  Vict.  c.  85,  s.  16),  were  then  referred 
to,  and  it  was  urged  that  the  course  of  legislation  showed 
an  intention  not  to  extend  the  criminal  law  of  this  country  to 
foreign  ships,  except  when  passing  from  port  to  port  in  British 
waters.  In  Kaltenbom  on  "Sea  Laws,''  p.  250,  it  is  said,  "  Every 
foreign  merchant  vessel  which  comes  into  the  port  or  other  terri- 
torial waters  is  subject  to  the  police,  navigation  dues,  revenue 
laws  and  jurisdiction,  except  vessels  on  board  of  which  are 
foreign  sovereiras ;  and  finally,  are  to  be  considered  as  excepted 
those  vessels  which  are  only  passing :"  citing  1  Hefter,  c.  1,  s.  79. 
Then  3  Bluntschli,  474,  in  treating  of  exterritoriality,  says  that 
among  the  exceptions  are  merchant  vessels  which,  without 
entering,  only  touch  the  territorial  bounds  by  passing  through 
the  same.  There  is  an  obvious  distinction  between  foreign  ships 
that  are  merely  passing  over  the  high  seas  within  the  three  miles 
limit,  and  foreign  ships  that  anchor  within  that  distance,  or  go 
into  port  or  harbour.  If  the  ship  anchors  she  submits  to  the 
protection  of  the  adjacent  country;  but  while  sailing,  she  is 
merely  using  the  open  sea  for  the  purpose  of  navigation :  [The 
TweeOebroeders,  3  0.  Rob.  162,  336,  854.  The  three  mile  limit 
is  said  hj  some  writers  to  be  conceded  merely  as  a  rampart 
to  the  adjacent  country  (Manning's  Law  of  Nations,  119).  In 
The  Apollon  (9  Wheat.  Rep.  370),  the  Court  said:  "The  laws 
of  no  nation  can  extend  beyond  its  territory,  except  as  to  its 
own  subjects,  and  can  have  no  force  to  control  the  rights  of 
any  other  nation  within  its  own  jurisdiction:"  (See  also 
The  United ' States  v.  Kessler,  Baldw.  Rep.  15,  Amer.)  Cita- 
tions were  then  made  from  the  treatises  of  Kaltenbom,  on 
the  Law  of  the  Sea,  part  9,  c.  8,  s.  4;  HeflRber,  on  the  Inter- 
national Public  Law  of  Europe,  ss.  78,  79;  Bluntschli,  bk. 
4,  ss.  802,  810,  322 ;  1  Pardessus'  Ordinances  of  the  Sea,  501 ; 
1  Masse,  93,  s.  105;  The  Eclipse  and  The  Saxonia  (15  Moore, 
P.C.  Cas.  268).  The  extent  of  the  Admiralty  jurisdiction 
was  pointed  out  by  Lord  Stowell  in  his  charge  to  the  jury,  at 
an  Admiralty  Session  at  the  Old  Bailey  (28  Howell's  St.  Tri. 
178).  The  18  A  19  Vict.  c.  91,  s.  21,  enacts  that  if  any  person  not 
being  a  British  subject,  charged  with  having  committed  any 
crime  or  offence  on  board  any  British  ship  on  the  high  seas,  is 
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found  within  the  jarisdiction   of  any  court  of  justice  in    Her        R»>. 
Majesty's  dominions^  such  court  shall  have  jurisdiction  to  hear       ^^ 

and  try  the  case  as  if  such  crime  or  offence  had  been  committed        ' 

within  such  limits.    That  is  the  only  enactment  as  to  criminal        1B76. 
jurisdiction   over  foreigners  for  offences  at  sea,  and  there  the  j^ris^Hon  — 
crime  or  offence  must  be  committed  on  board  a  British  ship,    ibreuner— 
Beg.  V.  Anderson  (L.  Rep.  1  C.C.R.  161 ;  11  Cox  O.C.  198)  and  Mansbuohter 
the  Admiralty  cases  12  Co.  Rep.  81 ;  18  Co.  Rep.  53,  were  then     "^  J^* 
referred  to.     Lastly,  this  was  not  a  crime  committed  on  board  a 
British  ship.     The  case  does  not  state  that  the  Strathclyde  sank 
with  the  woman  on  board.     [The  Court  said  "  It  must  be  taken 
that  the  vessel  sank  with  the  woman  on  board.'']     The  act  of 
careless  navigation  by  the  defendant  was  done  and  completed  on 
board  his  own  vessel,  and  the   woman's  death   was   only  the 
consequence.     The  offence  is  the  neglect  by  which  the  death  was 
caused.    In  Ooombe^s  case   (1  Leach  C.  C.  432)   the  act  was 
intentional.     If  the  place  where  the  death  happened   gave   the 
jurisdiction,  the  same  rule  must  apply  if  the  Strathclyde  had  been 
run  down  by  the  Franconia  on  the  high  seas  in  any  part  of  the 
world. 

The  Solicitor-Oeneral  (Sir  Hardinge  S.  Giffard),  Poland, 
0.  Bowen,  and  Straight,  for  the  prosecution. — The  first  question 
is  whether  an  act  which  by  tne  law  of  England  amounts  to 
manslaughter,  is,  when  done  within  the  three-mile  zone  of 
the  English  coast,  triable  and  punishable  by  the  English  courts 
»pnrt  from  the  nationality  of  the  vessel.  That  depends  on 
whether  the  three  mile  zone  is  to  be  legally  considered  as  the 
territory  of  England  or  not.  The  question  is  not  what  extent 
of  sea  beyond  the  coast  is  to  be  considered  as  part  of  the 
territory  of  England,  for  no  doubt  the  extent  of  sea  so  claimed 
has  varied  at  different  times,  and  the  three  mile  limit  is  not 
mentioned  in  the  earlier  authorities,  but  the  question  is  whether 
there  is  that  species  of  territory  belonging  to  the  realm  of 
England.  Nor  is  the  question  whether  there  is  any  easement 
or  servitude  over  it,  but  whether  it  is  within  the  area  of 
English  jurisprudence  at  all  ?  It  is  admitted  on  the  part  of 
the  defendant  that  if  the  Franconia  had  been  at  anchor 
at  the  place  in  question,  instead  of  sailing,  the  courts  of  this 
country  would  have  had  jurisdiction.  The  right  of  anchorage 
on  the  high  seas  must  be  conceded  to  foreign  vessels  equally 
with  the  right  of  passage ;  and  if  jurisdiction  exists  in  the  case 
of  offences  done  by  persons  on  board  of  foreign  vessels  when  at 
anchor  within  the  three  mile  limit,  it  is  difficult  to  understand 
why  it  should  not  equally  exist  in  the  case  of  foreign  vessels 
sailing  on  the  high  seas  within  the  same  limit.  A  maritime 
jurisdiction  over  some  extent  of  sea  bordering  upon  the  coast  of 
a  country  has  been  generally  admitted,  but  the  extent  of  sea 
to  which  such  jurisdiction  extends  has  been  disputed.  And, 
although  the  sea  beyond  low  water  mark  is  to  be  considered 
as  within  the  ordinary  meaning  of  the  term  ''  high  seas,"  still 
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^Lm,  thafc  mast  be  sabjeot  to  the  territorial  jurisdiction  of  the  adjacent 
»•  country  over  the  three  mile  zone  from  its  coast^  or  whatever  the 
^'       limit  may  be.     As  to  whether  the  place  in  question  was  part 

1876.  of  the  realm  of  England^  Lord  Coke  in  Co.  Lit.  260  b^  states 
uJ^  —  *^*^  aWwm  mare  is  out  of  the  jurisdiction  of  the  common  law  and 
Foreign^^  within  the  jurisdiction  of  the  Lord  Admiral^  and  that  "in  ancient 
Mansutughter,  times  the  o£Sce  of  the  Admiraltie  was  called  cvstodia  manncB 
onthe^Mgh  AnglicB,  or  mdritimoe  Anglice,^'  That  may  be  taken  as  an  authority 
that  to  some  extent  the  sea  adjacent  to  the  coast  of  England  is 
within  the  jurisdiction  of  the  Admiralty  Court.  To  what  extent 
is  a  question  of  fact.  Grotius^  and  almost  all  jurists^  concede 
that  a  country  has  territorial  rights  on  the  seas  adjacent  to 
its  coasts.  Grotius  {De  Jure  Belli  et  Pads,  bk.  2,  c.  3^  s.  13), 
says  that  the  sea  may  be  appropriated  by  the  adjacent  country, 
^'Quatenus  ex  terra  cogipossunt"  Lord  Hale  {De  Jwe  Maria,  p.  10) 
says  that  the  narrow  sea  is  part  of  the  dominions  of  the  Crown 
of  England.  The  Attorney -General  v.  Tomsett  (2  Cr.  Mee  &  Res. 
170)  was  an  information  for  unshipping  goods  without  payment 
of  duty  a  mile  or  two  from  shore^  within  the  limits  of  the  port  of 
Dover^  as  set  out  by  commissioners  under  the  statute  13  &  14 
Car.  2,  c.  11.  In  The  Brig  Ann  (1  Gallison  Rep.  63,  Amer.), 
Story^  J.,  lays  it  down  that,  by  the  universal  law  of  nations,  the 
D'nited  States  Courts  have  jurisdiction  over  the  high  seas  three 
miles  from  the  shore.  And  on  the  ground  that  this  limit  is  part* 
of  the  territory,  and  so  within  the  country,  it  is  held  that  a 
capture  of  a  ship  belonging  to  a  belligerent  country  on  the  high 
seas,  within  three  miles  of  neutral  territory  is  bad  as  a  violation 
of  neutrality.  It  was  said  that  this  limit  was  conceded  for 
the  purpose  of  protection,  but  it  rather  appears  from  the  books 
to  arise  from  sovereignty,  and  this  was  the  argument  of  Sir 
Leoline  Jenkins  in  his  charge  to  the  grand  jury  at  an  Admiralty 
Sessions  held  at  the  Old  Bailey  in  the  reign  of  Oharles  U. : 
(Curteis  Adm.  Dig.)  Passing  to  the  question  of  property  in 
this  space  of  the  high  seas  :  there  may  be  property  in  the  soil 
under  the  high  seas,  and  that  is  evidenced  in  the  case  of  mines 
off  the  coasts  of  Northumberland  and  Cornwall,  the  workings 
of  which  extend  several  miles  under  the  sea,  and  are  under  the 
protection  of  the  law  of  England.  It  has  been  held  that* the 
salmon  fishery  in  the  high  seas  around  the  coast  of  Scotland  within 
three  miles  of  the  coast  belongs  to  the  Crown  of  England  by 
virtue  of  its  prerogative :  [Qammell  v.  The  Commissioners  of  Woods 
and  Forests,  and  the  Lord  Advocate,  3  Macq.  App.  Cas.  419). 
In  Gann  v.  The  Free  Fishers  of  WhiUtahle  (11  C.  B.,  N.  S.  387,  and 
13  C.  B.,  N.  S.  853),  it  was  held  that  a  right  to  the  soil  of  the  sea 
an  oyster  fishery  below  low  water  mark,  and  to  take  anchorage 
toll  from  a  ship,  might  have  been  lawfully  granted  by  the  Crown 
to  a  subject  before  the  time  of  legal  memory.  This  country 
in  its  legislation  also  has  shown  that  it  claims  jurisdiction 
over  the  high  seas  to  the  extent  of  three  miles  from  its  coast, 
and  it  must  be  assumed  that  there  is  a  jurisdiction  to  enforce^what 
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the  Legislature  has  enacted.     In  the  Oeneral  Iron  Screw  Oollier        Reg. 
Company  v.  Schurmanns  (1  John.  &  Hem.  198)  it  was  held  by  Wood,         *'• 
V.C.,  that  the  ninth  part  of  the  Merchant  Shipping  Act,  1854  ^^' 

(which  is  to  apply  to  the  whole  of  Her  Majesty's  dominions),        1876. 
s.   502,  must  be  taken  to   extend  three  miles  from  the  coast      ,-— 
of  Ghreat  Britain,  adopting  the  judgment  of  Dr.  Lushington,    ^tag^JT 
J.A.,  in  the  case  of  the  Leda  (Swab.  Adm.  Hep.  40),  who  held  Manslauahter 
that  the  heading  "  Salvage  in  the  United  Engdom,''  preceding    ontheMgh 
sect.  458  in  the  same  statute  meant  "  The  land  of  the  United        '^'' 
Kingdom,  and  three  miles  from   the  shore.^^     It  is  true   that 
in  the  Eclipse  and  the  Saxonia  (15  Moore  Priv.  Coun.  Cas.  268) 
it  was  held  that  the  Merchant  Shipping  Act,  1854,  ss.  296-277, 
only  applied  to  British  vessels.     Sect.  527  is  also  an  instance  of 
legislation  to  the  same  effect,  and  gives  power  to  arrest  a  foreign 
vessel  within  three  miles  of  the  coast  of  the  United  Kingdom 
that  has  done  injury  to  a  British  ship  in  any  part  of  the  world. 
The  Foreign  Enlistment  Act  (33  &  34  Vict.  c.  90),  s.  2,  extends 
to  all  the   dominions  of  Her  Majesty  ^Mncluding  the  adjacent 
territoria]  waters."     The  Customs  Act  (3  4  4  Will.  4,  c.  53,  s.  2) 
legislates   for  foreign  vessels  within  one  league  of  our   coast. 
The  Fishery  Acts  (54  Geo.  3,  c.  38,  and  31  &  32  Vict.  c.  45) 
recognised  the  territorial  dominion  of  England  on  the  high  seas 
within  three  miles  of  the  coast.     In  the  case  of  the  AnnapoUs 
(1  Lush.  Adm.  Bep.  306)  Dr.  Lushington  said  Parliament  had  a 
right  to  legislate  for  foreigners  within  the  three  mile  limit ;  and 
in  the  case  of  the  Moxham  (L.  Rep.  1  Prob.  D.  107)  on  appeal, 
Mellish,  L.  J.,  recognised  the  three  mile  limit  as  to  the  coast  of 
Spain.     In  Reg.  v.  Lesley  (Bell  CO.  220;  8  Cox  CO.  269),  where 
an  English  ship  was  lying  a  mUe  off  a  wharf  in  the  port  of  Chili, 
it  was  treated  as  lying  in  the  territorial  waters  of  Chili  and 
subject  to  the  laws  of  that  state  as  to  acts  done  to  the  subjects 
thereof.     Next  as  to  the  authority  of  foreign  jurists,  who  have 
recognised  the  three  mile  limit  as  belonging  to  the  territory  of 
the  adjacent  country.      It  is  conceded  by  all  jurists,  that  so  far 
as  a  country  could  take  and  keep  possession  of  the  sea  adjacent 
to  its  coast,  it  has  general  jurisdiction,  including  criminal  juris- 
diction, over  it :  (Bynkershoek,  De  Dominio  Maris,  1767,  o.  4; 
Puffendorfs  Laws  of  Nature  and  Nations,  book  4,  c.  5  s.  8; 
VattePs  Law  of  Nations,  book  1,  c.  23;  Moser,  book  5,  par.  486; 
Eliiber  on  Modern  International  Law,  1828,  par.  121 ;  Story  on 
Conflict  of  Laws,  par.  539 ;  Hautefeuille,  Droits  de  Nations,  tit. 
1,  c.  301 ;  1   Ortoban,  Diplomatique  de  la  Mer  Territoriale,  c.  8 ; 
Heffter,  Le  Droit  International  de  P  Europe,  book   1,   par.    79; 
Bluntschli,  par.  302,  309 ;  Calvo;  Kent's  Com.,  par.  76,  10th  ed. ; 
Wheaton's  Elements  of  International  Law,  s.  177;  1  Bishop  on 
Criminal  Law,  par.  72,  2nd  ed. ;  Flanders  on  Maritime  Law,  29 ; 
Halleck  on  International  Law ;  the  Anna,  5  C.  Rob.  373,  Sir  W. 
Scott.)     Then  within  the  three  miles  the  adjacent  country  has 
criminal  jurisdiction  :  (Casaregis,  Discursns  de  Commercio,  135; 
Loccenius,  De  Jure  Maritime,  book  4,  c.  4 ;  Heineccius  Praelec- 
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Bao.        tiones  in  Grotiom^  book  2,  c.  3 ;  Azuni,  Diritto  Maritimo>  Art  7  ; 
^'         Schmaltz,  1 88;  The  Tempest,  1859 ;  DaUoz,  Jurispnidence  Generale, 
_        188 ;  1  Chifc.  Com.  Law,  102,  c.  4 ;  MoUoy,  o.  5,  s.  4 ;  I  Phillimore 
1876.       on  International  Law,  351.)     The  following  authorities  shew  the 
-   .  T~T       jansdiction  of  the  Admiralty  Court :  Bex  v.  Oonstcible  (3  Leon. 
F^^^S  72),  Com.  Big.  Navigation  A.,  2  Hale  P.  C.  10;    Case  of  Henry 
Manslaughter  PicJcard,  Ooroner  of  London  {27  Ed.  3  M.).     As  to  the  Black 
^  ^.^^*    Book  of  the  Admiralty,  that  is  not  a  book  in  which  instances  of 
the  exercise  of  the  jurisdiction  now  claimed  are  likely  to  be 
found.     It  is  not  a  book  of  reports  of  Admiralty  cases,  but  of 
old  Admiralty  records;   among    other  things  it  contains  for 
instance,  "Laws  of  Oberon."  There  are  passages,  however,  in  the 
introduction  by  Sir  Travers  Twiss,  which  support  the  claim  of 
jurisdiction.     Then  as  to  the  jurisdiction  of  the  Central  Criminal 
Court.     What  the  Admiralty  Jurisdiction  was  by  the  statute 
28   Hen.  8,  c.  15,  was  given  to  the  Common  Law  Courts  by 
subsequent  statutes,  and  at  last  to  the  Central  Criminal  Court. 
The  Franconia  was  at  the   time   of  the    offence  being    com- 
mitted within  the  three  mile  zone,  and,  as  put  by  one  writer, 
the   question  is  "whether   this   space  is   neutral  for   crime f 
In  Qann  v.  The  Whitstable  Free  Fishers  (11  C.  B.,  N.  S.  387). 
Erie,  C.J.,  said,  "  The   soil    of  the  sea   shore  to   the    extent 
of  three  miles  from  the  beach  is  vested  in  the  Crown.''     The 
jurisdiction  of  the  Admiralty  is  not  limited  to  British  vessels. 
{Bruce^s  case,  2  Leach,  1093;  1  Kent.  Com.  365.)     Lastly,  the 
Court  had  jurisdiction  because  the  offence  was  committed  on 
board  a  British  ship.     The  death  was  the  result  of  the  criminally 
careless  act  of  the  defendant  causing  a  collision.     The  wrongful 
act  which  caused  the  death  was  the  striking  against  the  sides 
of  the   Strathclyde.      If  it    had  been   done   intentionally  it   is 
conceded  that  there  would  be  jurisdiction.     What  difference  can 
the  intention  make  as  to  the  question  of  jurisdiction.     In  GoomWs 
case  (1  Leach  C.C.  432),  a  man  on  shore,  100  yards  from  the  sea, 
maliciously  shot  at  and  killed  another  on  a  sand  bank  in  the  sea, 
about   100  yards  from  the   shore,  and   it   was  held    that   the 
Admiralty  had  jurisdiction  to  try  him,  for,  says  the  marginal  note, 
the  offence  is  committed  where  the  death  happens,  and  not  at  the 
place  from  whence  the  cause  of  death  proceeds.     A  similar  point 
was  decided  The  United  State  v.  DoAns  (2  Sumners'  Rep.  482). 
Benjamin  in  reply. — The  principle  is  that  the  law  of  the  flag 
which  the  vessel  carries  governs  the  crew  and  those  on  board ; 
and  it  is  clear  that  the  defendant  is  responsible  to  the  German 
law  for  the  crime  committed.     All  nations  are  independent,  and 
have  exclusive  jurisdiction    over    their  subjects,  except  when 
within   the  dominion  of  another  country.      A   foreigner  in    a 
foreign  vessel  sailing  upon  the  high  seas  is  not  within  the  dominion 
of  another   country,   and  no   country  has   ever  legislated   for, 
or  exercised  a  criminal  jurisdiction  over,  a  foreigner  in  a  case 
like  the  present.     Lacy's  ca>se  (Leon.  Rep.  270,  2  Hall  P.  C.  19), 
was  cited  to  shew  that  the  Admiralty  had  not  jurisdiction  where 
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a  murder  was  committed  on  Scarborough  sands  between  high        Rn. 
and  low  water  mark :  {TIis  Admiralty  cases,  12  Co.  R.  79 ;  13  *^'- 

Co.  R.  57 ;  4  Instit.   134.)     If  the  sea  within  three  miles  of  ' 

the  coast  is  territorial  sea^  it  is  not  within  the  jurisdiction  of        1876. 
the  Admiralty^  but  is  part  of  the  adjoining  county.     But  how^   ."tt: 
can   the  high   seas   to   the    extent  of  three  miles  be  part  of  Tweigt^S' 
the  realm   of    England  ?      The    13  Ric.    2,  c.   5^    says   that  Mamiawjhter 
the  Admiral  shall  not  meddle  with   anything  done  within  the     ^thikigh 
realm^  but   only  of  a  thing  done  upon  the  sea.     In  Foreman        ****^ 
V.  The  WhiUtable  Free  Fishers  (L.  Rep.  4  H.  L.  Eng.  App.  266), 
Lord  Chelmsford  said,  "  The  right  of  the  public  freely  to  navigate 
the  high  seas  is  a  paramount  right  to  which  the  right  of  the 
Crown  in  the  soil  is  necessarily  subservient,  and  therefore  the 
right  of  navigation  must  include  the  right  of  anchorage.^^     The 
case   of  the   Unitsd  States  v.  Davis,  followed  the  decision  in 
Ooombe^s  case.     It  is  conceded  that  for  the  purposes  of  defence, 
safety,  the   protection  of  the  revenue  and  fisheries,  the   three 
miles  limit  may  exist,  but  for  the  purposes  of  the  criminal  law 
legislation  is  necessary.     If  England  claims  criminal  jurisdiction 
over  the  three  miles  limit,  the  same  jurisdiction  must  be  conceded 
to  other  countries.     The  onus  of  shewing  jurisdiction  lies  on  the 
prosecution.  Civr.  adv.  vult, 

Nov.  11  and  13  the  following  judgments  were  delivered. 

Sifi  R.  Phillimobe.  The  prisoner  was  indicted  at  the  Central  tTudgment  of 
Criminal  Court  for  the  manslaughter  of  Jessie  Dorcas  Youn&r  on  Sir  R. 
the  high  seas^  and  within  the  jurisdiction  of  the  Admiralty  of  '^'^""nao™- 
England.  The  deceased  was  a  passenger  on  board  the  Strathclyde, 
a  British  steam-vessel  bound  from  London  to  Bombay.  This 
vessel,  when  at  a  distance  of  one  mile  and  nine-tenths  of  a  mile 
S.S.E.  from  Bover  pier-head,  and  within  two  and  a  half  miles 
from  Dover  beach,  was  run  into  by  the  Franconia,  a  German 
steamer,  in  consequence  of  which  she  sank,  and  the  deceased 
woman  was  drowned.  The  Francoma  was  carrying  the  German 
mails  from  Hamburg  to  St.  lliomas^s  in  the  West  Indies.  The 
prisoner,  being  an  officer  in  command  of  the  Fra/iiconia,  was 
convicted  of  manslaughter,  but  a  question  of  law  was  reserved 
for  this  Court  of  Criminal  Appeal.  An  objection  was  taken  on 
the  part  of  the  prisoner  that,  inasmuch  as  he  was  a  foreigner,  in 
a  foreign  vessel,  on  a  foreign  voyage,  sailing  upon  the  high  seas, 
he  was  not  subject  to  the  jurisdiction  of  any  Court  in  this  country. 
The  contrary  position  maintained  on  the  part  of  the  Crown  is  that, 
inasmuch  as  at  the  time  of  the  collision  both  vessels  were  within 
the  distance  of  three  miles  from  the  English  shore,  the  offence 
was  committed  within  the  realm  of  England,  and  is  triable  by  the 
English  Court.  The  case  has  been  most  ably  conducted  on  both 
sides,  and  the  Court  has  derived  very  great  assistance  from  the 
arguments  of  counsel.  Before  I  consider  the  principal  question, 
whether  the  offence  committed  on  board  the  foreign  vessel  be 
triable  here,   it  may   be  weU  to  take  notice  of   a  subsidiary 
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contention  pnt  forward  on  behalf  of  the  Grown^  namely,  that  the 
person  injured  was  on  board  an  English  ship  at  the  time  when 
she  received  the  injury  which  was  the  immediate  and  direct  result 
of  the  collision,  and  that  in  fact  the  offence  was  committed  on 
board  an  English  ship.  It  seems  expedient  to  deal  with  this 
contention  in  the  first  place,  because,  if  it  be  valid,  the  inquiry  as 
to  the  jurisdiction  of  the  English  Court  over  a  foreign  ship  would 
be  unnecessary.  I  am  of  opinion  that  this  contention  cannot  be 
sustained.  Looking  at  the  facts  stated  by  the  learned  judge  who 
tried  the  case,  as  well  as  the  indictment,  it  appears  that  the 
prisoner  had  no  intention  to  injure  the  Strathclyde  or  any  person 
on  board  of  her.  He  was  guilty  of  negligence,  and  want  of 
nautical  skill,  and  of  presence  of  mind  in  the  management  of  his 
vessel,  and  thereby  caused  the  collision,  but  the  act  by  which  the 
woman  died  was  not  his  act,  nor  was  it  a  consequence  immediate 
or  direct  of  his  act.  He  never  left  the  deck  of  his  own  ship,  nor 
did  he  send  any  missile  from  it  to  the  other  ship ;  neither  in  will 
nor  in  deed  can  he  be  considered  to  have  been  on  board  the 
British  vessel.  He  can  no  more  be  considered  by  intendment  of 
law  to  have  been  on  board  the  British  vessel  than  he  would  have 
been  if  his  bad  navigation  had  caused  the  Strathclyde  to  impale 
herself  upon  the  Franconia  and  so  to  sink.  The  jurisdiction  of 
the  English  court,  therefore,  cannot  be  founded  on  this  contention. 
The  administration  of  the  criminal  law  of  England  was  formerly 
distributed  among  two  tribunals :  the  Court  of  Oyer  and  Terminer 
took  coguizance  of  offences  committed  in  the  body  of  a  county, 
the  Court  of  the  Lord  High  Admiral  of  those  committed  on  the 
sea.  A  divisum  imperium  existed  with  respect  to  rivers  and 
arms  of  the  sea  within  the  body  of  a  county ;  each  court  claimed 
concurrent  jurisdiction  over  these  waters.  Two  statutes  were 
passed  for  the  purpose  of  reconciling  these  claims  and  for 
restricting  the  Court  of  the  Admiral  to  the  high  seas.  The  first 
of  these  two  statutes,  namely,  the  statute  of  13  Bic.  2,  st.  1, 
c.  5,  entitled  ''What  things  the  admiral  and  his  deputy  shall 
meddle,'^  enacts  that, — 

ForaBmaoh  as  a  great  and  oommon  clamour  and  complaint  hath  been  oftentimea 
made  before  this  time,,  and  yet  is,  for  that  the  admirals  and  their  deputies  hold 
their  sessions  within  divers  places  of  this  realm,  as  well  within  franchise  as  withont, 
accroaching  to  them  greater  authority  than  belongeth  to  their  office,  in  prejudice  of 
our  lord  the  king,  and  the  common  law  of  the  realm,  and  in  diminishing  of  divers 
franchises,  aifd  in  destruction  and  impoverishing  of  the  common  people,  it  is 
accorded  and  assented,  that  the  admirals  and  their  deputies  shall  not  meddle  from 
henceforth  of  anything  done  within  the  realm,  but  only  of  a  thing  done  upon  the  sea. 

The  15  Bic.  2,  c.  3,  entitled  ^'In  what  places  the  admiral^s 
jurisdiction  doth  lie,^'  it  is 

Declared,  ordained,  and  established,  that  of  all  manner  of  contracts,  pleaa,  and 
quarrels,  and  all  other  things  rising  within  the  bodies  of  the  counties,  as  well  by  land 
as  by  water,  and  also  of  wreck  of  the  sea,  the  admiral's  court  shall  have  no  manner  of 
cognizance,  power,  nor  jurisdiction;  but  all  such  manner  of  contracts,  pleas,  and 
quarrels,  and  all  otiier  things  rising  within  the  bodies  of  counties,  as  well  by  land  aa 
by  water,  as  afore,  and  also  wreck  of  the  sea,  shall  be  tried,  determined,  discussed, 
and  remedied  by  the  laws  of  the  land,  and  not  before  nor  by  the  admiral  nor  his 
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lieutenant  in  anywise,  neTertheless,*  of  the  death  of  a  man,  and  of  a  maihem  done  in  Raa. 
great  ships,  being  and  hovering  in  the  main  stream  of  great  rivers,  only  beneath  the  ,;. 

bridges  of  the  same  rivers  nigh  to  the  sea,  and  in  none  other  places  of  the  same  Kbtn. 

rivers,  the  admiral  shall  have  cognizance.  

*      .    .  1870. 

This  adjustment  of  jurisdiction  continued  until  the  28  Hen.  8,        -7-, 
c.  15,  which  transferred  the  jurisdiction  to  commissioners  of  oyer  •^«i!;"^<w«— 
and  terminer  under  the  Great  Seal,  among  whom  was  included  ManJoLghter 
the  judge  of  the  Admiralty  Court,  and  ultimately  this  jurisdiction     on  the  high 
became  regulated  by  the  statutes  4  &  5  Will.  4,  c.  36,  and  7  &  8        **** 
Vict.  c.  2,  by  the  former  of  which  statutes  the  Central  Criminal 
Court  was  established.     The  jurisdiction  which  now  exists  over 
offences  committed  at  sea  is  that  which  was  once  possessed  by  the 
Court  of  the  Admiral.     The  county  extends  to  Ibw-water  mark, 
where  the  "  high  seas  *'  begin,  between  high  and  low-water  mark ; 
the  Courts  of  Oyer  and  Terminer  had  jurisdiction  when  the  tide 
was  out,  the  Court  of  the  Admiral  when  the  tide  was  in.     There  jadgment  of 
appears  to  be  no  sufficient  authority  for  saying  that  the  high  sea       Sir  R. 
was  ever  considered  to  be  within  the  realm;  and,  notwithstanding    PbilUmore. 
what  is  said  by  Hale  in  his  treatises  De  Jure  Maris  and  Pleas  of 
the  Grown,  there  is  a  total  absence  of  precedents  since  the  reign 
of  Edward  III.,  if  indeed    any   existed   then,  to   support   the 
doctrine  that  the  realm*  of  England  extends  beyond  the  limits  of 
counties.     I  atn  not  aware  of  any  instance,  none  was  cited  to  us, 
of  the  exercise  of  criminal  jurisdiction  over  a  foreign  vessel  for 
an  offence  committed  when  she  was  not  within  a  port  or  harbour 
of  the  inland  waters  of  the  realm.     Various  statutes  have  been 
passed  from  time  to  time  empowering  what  may  be  called  inland 
authorities,  such  as  justices  of  the  peace,  coroners,  and  the  Lord 
Warden  of  the  Cincme  Ports,  to  try  offences  committed  at  sea. 
Some  clauses  in  the  Merchant  Shipping  Act  it  may  be  necessary 
to  refer  to  hereafter ;  but  it  may  be  stated  here  that  no  statute 
will  be  found  to  authorize  the  exercise  of  the  criminal  jurisdiction 
over  a  foreign  vessel  not  in  one  of  our  ports  or  inland  waters. 
It  being,  then,  in  my  opinion,  clear  that  the  jurisdiction  to  try 
this  prisoner  was  not  derived  from  the  common  law,  or  the  statute 
law,  or  the  law  of  the  High  Court  of  Admiralty,  what  law  did 
render  the  English   court  competent  for  this  purpose  ?     As  I 
understand  the  contention  on  behalf  of  the  Crown,  the  answer  is, 
international  law ;  in  other  words,  by  the  consent  of  all  civilized 
states,  England  has  become  entitled  to  include  within  her  realm 
a  marine  league  of   sea  and  therefore  has  jurisdiction  over  a 
foreign  vessel  within  that  limit.      It  is,  indeed,  a  most  grave 
question  whether,   if  this  statement  of  international  law  were 
correct,  nevertheless  an  Act  of  Parliament  would  not  be  required 
to  empower  the  court  to  exercise  jurisdiction;  but  waiving  this 
consideration  for  the  present,  it  becomes  important  in  this  view  of 
the  question  to  consider  the  sources  from  which  we  are  to  derive 
this  doctrine  of  international  law.      Too  rudimental  an  inquiry 
must  be  avoided ;  but  it  must  be  remembered  that  the  case  is  one 
primoB  impressionis  of  the  greatest  importance  both  to  England 
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Rm.  and  to  other  states;   and  the  character  of  it  in  some  degree 

^^  necessitates  a  reference  to  first  principles.     In  the  memorable 

'  answer^  pronounced  by  Montesquieu  to  be  reponse  sana  replique, 

1876.  and  framed  by  Lord  Mansfield  and   Sir  George  Lee^  of  the 

,   .  "TT.  British  to  the  rrussian  Government. 

Forewner —        The  law  of  nations  U  said  to  be  founded  upon  juatioe,  equity,  conyenienoe,  and 
ManBicoiahter  the  reason  of  the  thing,  and  confirmed  by  long  usage. 

Mos.  l\iiA  more  especially  to  this  usage,  as  evidencing  the  consent 

of  nations^  that  great  Judges,  such,  among  others,  as  Lord 
Stow6ll  and  Chancellor  Kent,  and  great  jurists  of  all  countries, 
have  continually  referred. 

It  has  been  contended,  Lord  Stowell  says,  that  such  a  sentence  is  perfectly 

legal,  both  on  principle  and  authority.    It  is  said  that  on  principle  the  security  and 

consummation  of  the  capture  is  as  complete  in  a  neutral  port  as  in  the  port  of  the 

belligerent  himself.    On  the  mere  principle  of  security  it  may  perhaps  be  so,  but  it 

is  to  be  remembered  that  this  ia  a  matter  not  to  be  goyemed  by  abstract  principles 

Judgment  of  alone ;  the  use  and  practice  of  nations  have  intervened,  and  shifted  the  matter  from 

Sir  R.         its  foundations  of  that  species;  the  expression  which  Grotius  uses  on  these  occasions 

PhiUimore.     (jpUxcuit  gentibus)  is,  in  my  opinion,  perfectly  correct,  intimating  that  there  is  a  nae 

and  practice  of  nations  to  which  we  are  now  expected  to  conform. — The  Henrick  and 

Maria  (4  Rob.  Adm.  Rep.  54,  55). 

With  respect  to  "justice,  equity,  convenience,  and  the  reason 
of  the  thing,^^  one  particular  class  of  authority  has  been  much 
relied  upon  in  the  arguments  of  counsel,  namely,  the  treatises  of 
learned  writers  on  law,  and  it  is  perhaps  in  this  case  especially 
important  to  assign  a  proper,  and  not  an  extravagant,  value  to 
these  digests  of  the  principles  of  public  and  international  juris- 
prudence. ''  All  writers  upon  the  law  of  nations  unanimously 
acknowledge  it,^'  was  a  fact  that  weiehed  greatly  with  Lord 
Stowell  in  the  case  of  the  Mcma,  which  established  the  belli- 
gerent's right  of  search.     Mr.  Wheaton  says : — 

Text  writers  of  authority  showing  what  is  the  approyed  usage  of  nations,  or  the 
genersl  opinion  respecting  tiieir  mutaal  conduct,  with  the  definitions  and  modifications 
introduced  by  general  consent,  are  placed  as  the  second  branch  of  international  law. 
— EL  o/lnt,  £aWf  yoL  i.  p.  69. ; 

Lord  Mansfield,  deciding  a  case  in  which  ambassadorial 
privileges  were  concerned^  said  that  he  remembered  a  case  before 
Lord  Talbot,  in  which  he 

Had  declared  a  clear  opinion  that  the  law  of  nations  was  to  be  coUeoted  from  the 
practice  of  different  nations  and  the  authority  of  writers.  Accordingly  he  argued 
and  determined  from  such  instances  and  the  authority  of  Grotius,  Barbeyrac,  Bynker- 
shoek,  Wiquefort,  &c.,  there  being  no  English  writer  of  eniinence  upon  the  subject. 

Chancellor  Kent  says  v — 

In  cases  where  the  principal  jurists  agree  the  presumption  will  be  yery  great  in 
fayour  of  the  solidity  of  their  maxims,  and  no  civilized  nation  that  does  not  arrogantly 
set  all  ordinary  law  and  justice  at  defiance  will  yenture  to  disregard  the  uniform  sense 
of  the  established  writers  of  international  law. — Kenfs  Com,,  yol.  i.  p.  19. 

Ortolan  (Dipl.  de  la  Mer,  1.  1,  p.  74)  has  some  very  sensible 
remarks  on  this  subject,  which  he  thus  concludes  :— 

Ges  publicistos  out  non  seulement  fouml  pour  la  gestion  des  affaires  exterieures 
une  branche  de  droit  international,  qui  suppl^  aux  lacunes  des  autres  et  ayertit  de 
leors  vices,  mais  ils  ont  mdme  contribu^  puissamment  )k  la  formation  et  k  Tam^lioration 
gradueUe  du  droit  international  posittf. 
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It  is  also  the  opinion  of  a  very  learned  living  jurist  (Dr.  Franz 
Von  Holzendorf^  EncycL  der  Recktsw.  IV.  Das  fSv/rppdische  VoU       «*|- 

kerrecht,  p.  935)^  that  the  usage  and  practice  of  international  law        ' 

is  in  great  measure  founded  upon  the  tardy  recognition  of  princi-        1876. 
pies  which  have  been  long  before  taught  and  recommended  by  jip.^;^^j^^„j_ 
the  voice  of  wise  and  discerning  men^  and  that  thus  the  fabric  of   Foreigner— 
international  jurisprudence  has  been  built  up.     Of  course  the  MamSmahur 
value  of  these  responsa  prudentum  is  afiected  by  various  ciroum-    ^'^  ^2^^* 
stances.     For  instance^  the  period  at  which  the  particular  work 
was  written^  the  general  reputation  of  the  writer^  the  reception 
which  his  work  has  met  with  from  the  authorities  of  civilized 
states^  are  circumstances  which^  though  in  no  case  rendering  his 
opinion  a  substitute  for  reason^  may  enhance  or  derogate  from 
the  consideratioQ  due  to  it. 

With  these  preliminary  observations  I  proceed  to  inquire  what 
is  the  nature  and  extent \)f  the  jurisdicticm  over  the  high  seas  Jndment  of 


which  international  law  confers  upon  or  concedes  to  the  sovereign       Sir  R.^ 
of  the  adjacent  territory.  imore. 

Whatever  may  have  been  the  claims  asserted  by  nations  in 
times  past — and  perhaps  no  nation  has  been  more  extravagant 
than  England  in  this  matter — ^it  is  at  the  present  time  an  un- 
questionable proposition  of  international  jurisprudence  that  the 
high  seas  are  of   right  navigable  by  the   ships  of  all  states. 
Whether   the  reasons  upon   which  this  liberty   of  navigation 
rests  be^  as  some  jurists  say,  that  the  open  sea  is  incapable 
of  continuous   occupation  and  insusceptible  of  permanent  ap- 
propriation,  or  as  other   jurists  say,   that    the  use  of    it  is 
inexhaustible,    and    therefore    common    to  all    mankind ;     or 
whether  it  rests  upon  both  these,  or  upon  other  reasons  also,  it 
is  unnecessary  to  inquire.     This  liberty  of  navigation  is  a  fact 
recognised  by  all  civilized  states.     An  important  corollary  of  this 
proposition  is,  that  the  merchant  vessel  (with  ships  of  war  we  are 
not  now  concerned)  on  the  open  sea  is  subject  only  to  the  law  of 
her  flag,  that  is,  the  law  of  the  state  to  which  she  belongs.     The 
next  proposition,  though  it  be  of  an  elementary  kind,  to  which 
attention  should  be  drawn,  is,  that  every  state  is  entitled  .to  exclu- 
sive dominion  over  its  own  territory^  that  is,  not  only  over  the  soil 
and  over  all  subjects,  but  over  all  foreigners  commorant  therein. 

WheD,  Bays  Manhall,  O.J.,  priTate  indiyidn&lB  -of  one  nation  spread  themselyes 
through  another  as  bnainees  or  caprice  may  direct,  mingling  indiscriminately  with  the 
inhabitants  of  that  other,  or  when  merchant  vessels  enter  for  the  purposes  of  trade,  it 
would  be  obviously  inconvenient  and  dangerous  to  society,  and  would  subject  the 
laws  to  continual  infraction,  and  the  government  to  degradation,  if  such  individuals 
or  merchants  did  not  owe  temporary  Mid  local  allegiance,  and  were  not  amenable,  to 
the  jurisdiction  of  the  country. — Schooner  Exchange  v.  McFaddon  and  others  (7  pranoh 
Rep.  146  Axner.) 

The  question  as  to  dominion  over  portions  of  the  seas  inclosed 
within  headlands  or  contiguous  shores,  such  as  the  King's 
Chambers,  are  not  now  under  consideration.  It  is  enough  to  say 
that  within  this  term  *'  territory  '*  are  certainly  comprised  the 
ports  and  harbours,  and  the  space  between  the  flux  and  reflux  of 
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Rbo.       tide^  or  the  land  ap  to  the  furthest  point  at  which  the  tide  recedes. 
^^^       But  it  is  at  this  point  that  the  difficulty  presented  by  the  case 

'      before  us  begins^  and  here  the  following  questions  present  them- 

1876.        selves  for  solution : — 
Juri^Kction—      !•  Is  *  State  entitled  to  any  extension  of  dominion  beyond  low- 
Foreianer-'   Water  mark  ? 

Manslaughter      2.  If  BO,  how  far  does  this  territory,  or  do  these  territorial 
^  '^*^*    waters,  as  they  are  usually  called,  extend  ? 

3.  Has  a  state  the  same  dominion  over  these  territorial  waters 
as  over  the  territory  of  her  soil  and  in  her  ports,  or  is  it  of  a  more 
limited  character  and  confined  to  certain  purposes  ? 

With  respect  to  the  first  of  these  questions  the  answer  may  be 

given  without  doubt  or  hesitation,  namely,  that  a  state  is  entitled 

to  a  certain  extension  of  territory,  in  a  certain  sense  of  that  word, 

beyond  low-water  mark.     With  respect  to  the  second  question, 

Jadgment  of  the  distance  to  which  the  territorial  waters  extend,  it  appears  on 

Sir  R.       an  examination  of  the  authorities  that  the  distance  has  varied 

imore.    (gg^j^j^g  agj^e  even  more  extravagant  clsdms)  from  100  to  3  miles, 

the  present  limit.     Grotius  may  be  said  to  be  the  first  accredited 

writer  who  introduced  the  principle  of  limiting  the  dominion  to 

the  distance  to  which  protection  could  reach  it  from  the  shore : — 

Videtar  autem  imperiam  in  maris  portionem  eadem  ratione  acquiri,  qua  imperia 
alia,  id  est,  at  supra  dizimas,  ratione  personamm  et  ratione  territorii.  Ratione  per- 
Bonartim,  at  si  dassis,  qai  xnaritimus  est  ezercitas,  aliqao  in  loco  maris  se  habeat 
ratione  territorii,  qoatenus  ex  terra cogipossant,  qui  in proxima maris  parte  versantar, 
neo  minus  quam  si  in  ipsa  terra  reperirentur.—  Grotius  de  Jure  Bdh  et  P.^  1,  2,  cap. 
iii.  8.  18,  8.  2. 

Bynkershoek,  adopting  this  principle,  pronounced  "  potestatem 
terr89  finiri  ubi  finitur  armorum  vis ''  or  {De  Dom.  Maris,  c.  2) 
'^  quousque  tormenta  exploduntur,''  a  phrase  constantly  repeated 
by  subsequent  jurists,  but  he  carried  the  idea  of  dominium  still 
further : — 

Etenim  transitum,  quamvis  inermem  et  innoxiam,  a  domino  recte  prohiberi 
omnino  est  dicendum,  licet  rursus  contradicat  («  Miy«f  de  J.  B.  et  P.  1.  2,  c  18, 
n.  12)  .  .  .  de  terra  manque  illud  ipse  negat,  sed  nullo  jure.  Nemo,  me  invito,  re 
mea  recte  utitur  fruitur,  alia  est  humanitatis,  alia  joris  regala,  aat  longum  esset  id 
argumentum  digne  persequi.  Sub  Qonditione  navigatio  prohibebitur,  quum  maris 
usus,  csiera  concessus,  in  hao  vel  ilia  specie  negetur;  ut  si  quis  piscari  yeJit,  si  eo  yel 
eo  tiiinsmittere,  si  hac  illasTe  meroes  portare,  si  non  salutare,  yel  non  eo,  quo  impera- 
tom  est,  mode,  si  non  yectigal  solyere,  at  quae  ejus  generis  sunt  sexcenta  h»c  enim 
recte  imperat,  qui  imperat  mari,  sea  extero,  sea  proximo. — Bjftik.  de  Dom,  Maris^  c.  iy. 

Wolfi*,  writing  later,  in   1749  a.d.,  says   (Jus  Gentium,  Ac, 

s.  128) :— 

Partes  maris  a  gentibus^  qua  idem  accolunt^  occupari  possunt^  quousque  tbminium,  m 
iisdem  tueri  possunt.  Idem  tntelHgitur  de  finibua  etfrttis,  Etenim  in  istiusmodi  maris 
partibus  prope  littora  usus,  qui  in  piscatione  et  coUectione  rerum  in  mari  nasoentiam 
non  in  sola  nayigatione  oonsistit,  semper  innoxius,  cum  mare  regiohibas  maritimis 
yicem  muniment!  prsdbeat,  ac  ideo  intersit  accolarum,  ne  cuilibet  ibidem  cum  armatis 
nayibus  yersari  liceat. 

Vattel  (VattePs  Law  of  Nations,  book  1,  c.  23,  s.  289), 
who  borrowed  largely  from  Wolfi*,  and  whom  he  often  merely 
abridged,  says : —    . 


Phillimore. 
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It  18  not  easy  to<  determine  to  what  distance  a  nation  may  extend  its  rights  over  R>Q* 

the  sea  by  which  it  is  snrronnded.    Bodinns  pretends  that  according  to  the  common  v. 

right  of  all  maritime  nations  the  prince's  dominion  extends  to  the  distance  of  thirty  Ketn. 

leagues  from  the  coast.    Bat  this  exact  determination  can  only  be  founded  on  a  

general  consent  of  nations,  which  it  wonld  be  difiScnlt  to  prove.    Each  state  may  on  1876. 

this  head  make  what  regulation  it  pleases,  so  far  as  respects  the  transactions  of  the  -y-; 
citizens  with  each  other,  or  their 'concerns  with  the  sovereign;  but  between  nation  JurwKction — 

and  nation  all  that  oan  reasonably  be  said  is,  that  in  general  the  dominion  of  the  state  Foreipner — 

over  the  neighbouring  sea  extends  as  fu:  as  her  safety  renders  it  necessary,  and  her  Manslaughter 

power  is  able  to  assert  it.  on  the  high 

Bat  this  author  draws  an  important  distinction  between  the 
authority  of  a  state  over  what  had  been  called  the  maritime  belt 
and  the  port  or  harbour.  He  says  (VattePs  Law  of  Nations, 
book  1,  c.  28,  8.  290)  :— 

The  shores  of  the  sea  incontestably  belong  to  the  nation  that  possesses  the 
country  of  which  they  are  a  part,  and  they  belong  to  tiie  class  of  public  things.  If 
civilians  have  set  them  down  as  things  oonunon  to  all  mankind  (res  oommtmef),  it  is 
only  in  regard  to  their  use,  and  we  are  not  thence  to  conclude  that  they  considered 
them  as  independent  of  the  empire ;  the  very  contrary  appears  from  a  great  number  Judgment  of 
of  laws.  Sir  R. 

Observe  what  follows : 

Ports  and  harltpurs  are  manifestly  an  appendage  to,  and  even  a  part  of,  the 
eountiy,  and  consequently  are  the  property  of  the  nation.  Whatever  is  said  of 
the  land  itself  will  equally  apply  to  them,  so  far  as  respects  the  consequences  of  the 
domain  and  of  the  empire. 

When  Azuni  wrote  in  1 796  his  "  Systema  dei  Principii  del 
Diritto  Maritime,^'  he  complained  that  the  limit  was  still  un- 
decided (^'sempre  oombattuto  e  non  ancora  deciso'^),  and  hoped 
the  three  miles  distance  would  be  agreed  upon,  as  *'  without 
doubt  '*  it  was  the  greatest  distance  cannon-shot  could  ever  be 
made  to  reach  :  vol.  1,  pp.  67,  68.  Since  this  period,  the  three- 
mile  belt  of  water  has  been  adopted  in  treatises  and  conventions, 
though  a  longer  distance  is  still  claimed  for  purposes  of  pro- 
tecting the  revenue  against  smuggling. 

Chancellor  Kent  says  (Extract  from  Kent's  Com.  vol.  1,  pp.  28, 
29,  ed.  1844)  :— 

It  is  difficult  to  draw  any  precise  or  determinate  conclusion,  amidst  the  variety  of 
opinions,  as  to  the  distance  to  which  a  state  may  lawfully  extend  its  exclusive 
dominion  over  the  sea  adjoining  its  territories,  and  beyond  those  portions  of  the  sea 
which  are*embraced  by  harbours,  gulfs,  bays,  and  estuaries,  and  over  which  its 
jorisdiotion  unquestionably  extends.  All  that  can  reasonably  be  asserted  is,  that  the 
dominion  of  the  sovereign  of  the  shore  over  the  contiguous  sea  extends  as  far  as  is 
requisite  for  his  safety,  and  for  some  lawful  end.  A  more  extended  dominion  must 
rest  entirely  upon  force  and  maritime  supremacy.  According  to  the  current  of 
modem  autiionty,  the  general  territorial  jurisdiction  extends  into  the  sea  as  far  as 
cannon-shot  will  reach,  and  no  farther,  and-  this  is  generally  calculated  to  be  a 
marine  league ;  and  the  Congress  of  the  United  States  have  recognised  this  limitation 
by  authorising  the  district  courts  to  take  cognizance  of  all  captures  made  within  a 
marine  league  of  the  American  shores.  The  executive  authority  of  this  country  in 
1798  considered  the  whole  of  Delaware  Bay  to  be  within  our  territorial  jurisdiction, 
and  it  rested  its  claim  upon  those  authorities  which  admit  that  gulfs,  channels,  and 
arms  of  the  sea  belong  to  the  people  with  whose  lands  they  are  encompassed.  It  was 
intimated  that  the  law  of  nations  woidd  justify  the  United  States  in  attaching  to 
their  coasts  an  extent  into  the  sea  beyond  the  reach  of  cannon-shot. 

Considering  the  great  extent  of  the  line  of  the  American  coasts,  we  have  a  right 
to  claim,  for  fiscal  uid  defensive  regulations,  a  liberal  extension  of  maritime  juris- 
diction, and  it  would  not  be  unreasonable,  as  I  apprehend,  to  assume  for  domestic 
purposes  connected  with  our' safety  and  wellare,  the  control  of  the  waters  on  our  coasts. 
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Rbo.  though  inclnded  witiun  UiieB  stretching  from  quite  distant  headlandB,  as,  for  instanoe, 

i;.  from  Cape  Ann  to  Cape  Cod,  and  from  Nantucket  to  Montanok  Point,  uid  from  that 

Ebtn.  point  to  the  Capes  of^  the  Delaware,  and  from  the  South  Cape  of  Fiorida.to  the  Missia- 

. sippt    It  is  certain^  that  our  Qovemment  would  be  disposed  to  yiew  with  soma 

1876.  uneasiness  and  sensibility,  in  the  case  of  war  between  other  maritime  powers,  the 

use  of  the  waters  of  our  coast,  far  beyond  the.  reach  of  cannon-ahot^  as  ornisiiig 

Jurisdiction —  ground  for  b^gerent  purposes. 

U^i^^lutr      ^^-  Wheaton  says  (s.  188)     (Extract  from  Wheaton's  Inter- 
on  M6%A    national  Law  (Dana),  pp.  188,  190)  : — 

^^'  The  reasons  which  forbid  the  assertion  of  an  exolusiTC  proprietary  right  to  the  sea 

in  i^eneral,  will  be  found  inapj^cable  to  the  particulu:  portions  of  that  element 
included  in  the  above  designations. 

(1.)  Thus,  in  respect  to  those  portions  of  the  sea  which  form  the  ports,  harbours, 

bays,  and  mouths  of  rivers  of  any  state  where  the  tide  ebbs  and  flows,  its  ezclusiTe  right 

of  property  as  well  as  sovereignty  in  those  waters  may  well  be  maintained  consistently 

wiUi  both  the  reasons  above  mentioned,  as  appUoable  to  the  sea  in  general.    The 

state  possessing  the  adjacent  territory,  by  which  these  waters  are  partially  surrounded 

and  inclosed,  has  that  physical  power  of  constantly  acting  upon  tiiem,  and  at  tiie 

same  time  of  excluding  at  its  pleasure  the  action  of  any  other  state  or  person,,  which. 

Judgment  of   |^  ^e  have  already  seen,  constitutes  possession.    These  waters  cannot  be  considered 

Sir  R.         gg  having  been  intended  by  the  Creator  for  the  common  use  of  all  mankind  any  more 

Phillimore.    ^j^mi  the  adjacent  land  which  has  already  been  appropriated  by  a  particular  people. 

Neither  the  material  nor  the  moral  obstacle  to  the  exercise  of  the  exclusive  rights  of 

property  and  dominion  exists  in  this  case.    Consequently  the  state  within  whose 

territonal  limits  these  waters  are  included  has  the  right  of  excluding  every  other 

nation  from  their  use. 

A  very  important  test  of  dominiom,  I  may  observe  in  passing. 
The  writer  continues : 

The  exercise  of  this  right  may  be  modified  by  compact,  express  or  implied; 
.but  its  existence  isJounded  upon  the  mutual  independence  of  nations,  which  eatitlea 
every  state  to  judge  for  itself  as  to  the  manner  in  which  the  right  is  to  be  exer- 
cised subject. to  the  equal  reciprocal  rights  of  all  other  states  to  establiah  similar 
regulations  according  to  their  own  waters. 

The  learned  writer,  having  thus  spoken  of  contiguous  water, 
continues  (s.  189) : 

It  may  perhaps  be  thought  that  these  consideration^  do  not  apply  with  the  same  force 
to  those  portions  of  the  sea  which  wash  the  coasts  of  any  particular  &tate,  within  the 
distance  of  a  marine  league,  or  as  far  as  a  cannon-shot  will  reach  from  the  shon.  The 
physical  power  ef  exercising  an  exclusive  property  and  jurisdiction,  and  of  excluding 
the  action  of  other  nations  within  these  limits,  exists  to  a  certain  degree ;  but  the  mond 
power  may  perhaps  ^eem  to  extend  no  further  than  to  exclude  the  action  of  other 
nations  to  the  ihjury  of  the  state  by  which  this  right  is  claimed.  It  is  upon  this 
ground  that  is  founded  the  JMknowledged  inmiunity  of  a  neutral  state  from  the 
exercise  of  acts  of  hostility  by  one  belligerent  power  against  another,  within  those 
limits.  This  claim,  has,  however,  been  sometimes  extended  to  exclude  other  nations 
from  the  innocent  use  of  the  waters  washing  the  shores  of  a  particular  state  in  peace 
and  in  war ;  as,  for  exampfe,  for  the  purpose,  of  participating  in  the  fishery,  which  is 
generally  appropriated  to  the  subjects  of  the  state  within  that  distance  of  the  coasts. 
This  exclusive  claim  is  sanctioned  both  by  usage  and  convention,  and  must  be  con- 
sidered as  forming  a  part  of  the  positive  law  of  nations. 

In  the  valuable  '^  Traits  des  Prises  Maritimes,''  published  during 
the  Crimean  war  (1856)  (vol.  i.,  p.  93),  it  is  stated  that  the 
'^  port^e  du  canon ''  is  recognised  as  the  true  limit  of  territorial 
waters.  Lastly,  Mass6,  in  his  recent  edition  of  ^'  Le  Droit  Com- 
mercial dans  ses  rapports  avec  le  Droit  des  G^ns,''  obiserves  :7— 

That  a  state  has  not  la  pleine  propritft^  de  la  mer  littorale :  11  a  seulement  jnri- 
diction  cur  cette  partie  de  la  mer :  **  Quamvis  in  maro  non  sit  territorium,**  dit 
Roccus  (cent.  2,  resp.  8,  n.  10)  ^  tamen  in  eo  jurisdictio  exeroetnr  (8) :  "  ou  plutdt  la 
propri^t^  est  gr<v4e  d'une  servitude  naturelle  an  profit  de  tons  les  peuples  naviga- 
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tenn.    Oependant  il  en  est  antrement  poor  la  p^he,  qui  ne  pent  dtre  faiteqae  par  i^bq. 

lea  habitants  da  littoral*'    He  then  says : — G^est,  da  reste,  an  point  fort  diffioUe  a  ^^ 

d^ider  en  th^orie  pare,  qae  oelai  de  sayoir  qaelle  est  I'^tendae  de  la  mer  littorale.  Ebtn. 

He  proceeds  to  examine  the  different  theories  upon  the  subject^  2375. 
and  concludes  by  adopting  that  of  the  cannon-shot  or  three^miles  -^ 
distance,  but  admits  that  a  greater  distance  is  claimed  by  some  •^wjwAc'ww^ 

xhe  third  question^  though  touched  upon  in  the  preceding    onthebgh 
citations,  remains  to  be  substantively  considered  ;   it  is  one  of       **^- 
much  importance,  viz.,  whether,  admitting  that  the  state  has  a 
dominion   over  three  miles   of  adjacent  water,  is  it  the   same 
dominion  which  the  possessor  has  over  her  land  and  her  porta,  or 
is  it  of  a  more  limited  character — ^limited  to  the  purpose  of  pro- 
tecting the  adjacent  shore,  for  which  it  was  granted,  and  not 
extending  to  a  general  sovereignty  over  all  passing  vessels,  and 
therefore  not  improbably  called  Ligne  de  respect  ?     Pando,  the  j^jj-^^^  ^^ 
Spanish  jurist  (following  the  authority  and  aaopting  almost  the       sir  R. 
very  words  of  Martens),  observes  (Elementos  del  Derecho  Inter-    Phillimore. 
nacional,  p.  155) : — 

Bat  we  oaght  not  to  carry  beyond,  certain  limits  what  a  writer  calls  the  linea  de 
reipecto.  The  meaning  of  this  conventional  phrase  is  that  we  shonld  not  do  within 
thia  line  anything  that  the  govemment  of  the  coantry  has  a  right  to  preYent,  as 
being  an  attempt  on  the  property  and  security  of  the  nation. 

An  authority  relied  upon  by  the  counsel  for  the  Crown  was 
Loccenius  de  Jure  Maritime,  chap.  iv.  (De  Imperio  Maris,  s.  5). 
That  author  observes  that  some  learned  jurists  have  claimed  a 
jurisdiction  of  two  days'  journey  from  the  coasts,  others  sixty 
miles,  others  one  hundred ;  and  then  he  proceeds  : — 

Alii  striotios  et  breyias  determinant ;  prsBsertim  si  mare  interjaoens  eonsqae  se  non 
extendat :  nimiram  at  anicaiqae  jaxta  saa  littora  competat  dominiam ;  extra  ea, 
qaatenas  olasse  locam  oooupayil^  vel  qaoasqae  ejoa  territoriam  jazta  mare  porrigitar. 
(.  .  .)  Gonmianiter  tamen  delictam  in  mari  partioolari  perpetratam  in  ilia  oiyitate 
vel  repablioa  paniri  solet,  ad  cnjaitf  jarisdiotionem  mare  spectat,  cujasqae  portal  looas 
iUe  maris  propinqaior  est.  (...)  Sed  si  crimen  in  mari  inter  daas  arbes  seqaaliter 
distantes  commissam  sit,  ejos  oognitio  ad  ntimmqae  per  concarsam  jarisdictionis 
pertinebit ;  qaia  delictam  commissam  .est  in  confinio,  quod  est  commane  atriosqae 
dvitatis.  Si  yero  eadem  pars  maris  ad  plares  pertineat,  illi  omnes  poterant  cogno- 
sceiie ;  ita  tamen  at  sit  pr»yencioni  locas.  Prsyenire  aatem  didtar,  qai  delinqaentem 
cepit  in  mari,  licet  alias  jadex  prias  sam  citarit.    (.  .  .- .) 

Surely  the  extravagance  of  these  propositions  according  to 
recognised  modem  international  law  carries  with  them  their  own 
refutation.  It  is  right  to  mention  here  that  the  authority  of 
Heineccius  was  properly  cited  by  the  counsel  for  the  Grown  as 
supporting  his  proposition.     The  passage  is : — 

Exteri,  qai  in  territorio  nostro  sant,  sont  sabditi  temporarii ;  ita  qai  in  mari  nostro 
ivayigant.  Hinc  noUam  est  dabiom  qain  paniri  a  Belgis  possit,  qai  in  mari^  hoc 
anstnli  piraticam  exerooit,  yel  homiddiom  oommisit,  qaamyis  sit  exteras. — Heinec- 
oias,  lib.  ii.  cap.  iii.  sect.  xii.  ad  Gfrotios. 

Another  authority  relied  upon  was  Casaregis ;  that  writer  gives 
his  opinion  boldly : — 

Eandem  prorsos  jarisdiotionem,  qaa  prinoeps  in  terristri  sao  territorio  potitar, 
etiam  habet  in  mari  eidem  sao  teiristri  territorio  adjaoente ;  lutm  totum  iOud  mart^ 
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RifiG.  9^od  guo  territorio  ugque  ad  centum  miUiaria^  non  intorrapium  all  juifldiotioBe  altorias 

0.  vioini  principis,  adjaceti  non  minns  repntatar  euum  proprium  torritoriam;  qnam  tota 

Kkth.  terra  in  qua  ipse  regit  at  dominatur.  ... 

....  Ideoque  in  vim  talis  jurisdictionis  potest  Prinoeps  Qabellas  et  Yectigalia  in  znari 

1876.  0^0}    snisqne    portabns    imponere,   eaaque    k  rehentibas  nferoes.  per  mare  saum 

ezigere  .  .  . ;  inibique  na^igationes  permittere,  yel  prohibere,  yel  aUaa  qnaacunqiie 

Jurisdictioft^  leges  statnere,  etsi  adversos  .  .  . 

Mam^ualuer      Oas^regis  then  proceeds  to  state  pretty  broadly  the  extent  of 
on  the  high    jurisdiction  over  foreigners  in  their  territorial  waters : — 

'^*'  Potest  insuper  omnes,  ut  quosUbei  delinquentes  in  mwilme,  yel  nayigiia  ezistentibiis 

in  illios  portubos,  vel  ejus  mari  cHcto  suo  territorio  adiaoexUe  pnnire,  qninimmo  capi~ 

taneufl,  sen  maglster  navis,  vel  cujuslibet  navigii  tales  aeUnquentes  eidem  prinoipi,  vel 

ejna  judici  .prassentare  at  per  earn  joxta  illias  leges  poniantar  ...    * 

Pariterqae  pro  debitia  oiyiliboa  ad  instantiam  oreditorom  potest  nayes  aeqaaairari, 

«      yel  arrestari  facere  .  .  . 

With  all  respect  for  the  opinion  of  Gasaregis  I  mast  express 
my  dissent  from  these  propositions  of  international  law;  they 
may  be  the  logical  and  legitimate  conclusions  from  the  premiss 
that  the  adjacent  waters  are  as  much^  and  in  as  unlimited  a  sense, 
'^"^"r.*  ""^  territory  as  the  land,  but  if  so,  they  prove  the  error  of  the 
Phiiiimore.  premiss.  The  learned  American  writer,  Mr.  Bishop,  appears 
also  to  think  that  this  jurisdiction  is  exclusive  and  absolute, 
susceptible  of  no  limitation  not  imposed  by  itself,  and  that  over 
these  waters  foreign  vessels  have  no  right  to  pass  if  the  implied 
licence  under  which  they  do  so  be  withdrawn  by  the  state : 
Criminal  Law,  I.,  s.  76.  A  much  juster  description  of  the 
authority  appears  to  me  to  be  given  by  Lord  Stowell  [The 
Twee  Oebroeders,  8  0.  Robinson's  Rep.,  p.  352)  (Sir  W.  Scott),: — 

Tbirdlji  it  is  an  obseryation  of  law  that  the  passage  of  ships  over  territorial 
portions  of  the  sea  or  external  water  is  a  thing  less  gaarded  than  the  passage  of 
armies  oyer  land,  .and  for  obyioos  reasons.  An  army,  in  the  strictest  state  of  dis- 
oipline,  can  hsidly  pass  into  a  coantry  without  great  inoonyenienoe  to  the  in- 
habitants ;  roads  are  broken  np,  the  price  of  proyisions  is  raised,  the  sick  are 
quartered  on  indiyklaals,  and  a  general  oneasinese  and  terror  is  excited ;  bat  the 
passage  of  two  or  three  yessels  or  of  a  fleet  oyer  external  waters  may  be  neither 
felt  nor  perceiyed.  For  this  reason  the  act  of  inOffensiyely  passing  oyer  soeh  por- 
tions of  water,  withont  any  yiolsnce.  committed  there,  is  not  considered  as  any 
yiolation  of  territory  belonging  to  a  neatral  state;  permission  is  not  osoally  re- 
qoired;  each  waters  are  considered  as  the  common  thoroogfafare  of  nati&ns, 
thoogh  they  may  be  so  far  territory  as  that  any  actual  exercise  of  hostility  is 
prohibited  therein. 

The  same  principle  is  laid  down  in  the  case  of  the  United 
States  V.  Kessler  (Baldwin's  Rep.,  vol.  i.,  pp.  15,  17),  heard  before 
the  Circuit  Court  of  the  United  States,  Pennsylvania.  The 
defendant  was  indicted  for  robbery  and  piracy  on  the  hiffh  seas^ 
on  board  a  brig  called  UEclair,  a  foreign  vessel,  belonging 
exclusively  to  French  owners,  and  sailing  under  the  French  flag. 
Mr.  Brewster,  the  counsel  for  the  defendant,  said  that  he  had  no 
evidence  to  offer.     He  stated  his  ground  of  defence : — 

1.  That  the  evidence  had  not  made  out  a  case  of  general  piracy,  but  that  the 
defendant,  if  guilty  of  anything,  is  guilty  of  a  piracy,  made  so  by  the  Acts  of 
Congress. 

2.  That  the  power  to  define  and  punish  piracy,  giyen  to  Congress  by  the  con- 
stitution, does  not  extend  to  any  yessel  under  any  flag  but  that  of  Uie  United 
States,  although  the  offender  be  a  citizen  of  the  United  States ;  that  this  being  a 
French  yessel,  and  the  defendant  a  mariner  on  board  of  her,  he  had,  for  the  time 
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being,  expairUted  himself,  tnd  if  guilty  of  any  offence,  oen  be  punished  only  by  Bm^. 

the  laws  of  France ;  that  there  is  no  eyidenoe  that  the  defendant  is  a  citizen  of  ^^ ' 

the  United  States;  that  the  vessel  was  not  scuttled,  nor  the  robbery  committed  Kbtv. 

within  a  marine  league  of  the  coast  of  the  United  States,  and,  if  they  were,  yet  * 

the  Acts  of  Congress  do  not  make  sach  acts  piracy;  that  the  indictment  is  im-  ^gj^ 

perfect  and  insufficient;  there  is   no  averment  that  the  vessel  was  American;  it  ..,.,„' 

IS  necessary  to  aver  that  the  defendant  is  an  American  citizen,  and  that    the  JurUdUtunt-^ 

owners  were  Americans.**  Foreigner 

It  was  holden  by  the  Court  that  the  piracy  was  not  piracy  in  ^^"^^h^^ 
the  international  sense,  but  by  the  Acts  of  Congress ;  and  with    ^  ^o*. 
regard  to  the  second  question,  as  to  the  offence  having  been  com- 
mitted within  a  marine  league  of  the  coast,  and  therefore  within 
the  territory  of  the  United  States,  the  learned  judge   (Judge 
Hopkinson)  expressed  himself  as  follows : — 

It  is  my  duty  to  go  on  one  step  further  on  this  snbject ;  you  will  remark  that 
this  point  becomes  important  to   the   prosecution   only  on  account  of  the  foreign 
ownership  of  this  brig.    Had  she  been  Ameriosn,  then,  the  crime  being  committed 
on  the  high  seas,  it  would  have  been  immaterial  whether  it  was  within  or  without 
the  marine   league   of  the  coast,  either  of  this   or  any  other  country;   but   it  is   Judgment  of 
argued   that,  although  we   may   not  have  jurisdiction  of  an  offence  committed  on         ^^\  ^^• 
the  high  seas  on  board  of  a  foreign  vessel  at  a  greater  distance  than  three  miles    .Phillimoit 
from  the  shore,  yet  if  it  -be  within  that  distance  we   obtain  a  right  to  try  and 
punish  it.    I  am  not  of  this  opinion.     The  jurisdiction  of  this   Court  is   derived 
wholly  from  the  Acts  of  Congress  on  this  subject.    The  description  of  the  place 
to  which  or  over  which  it  extends  is  the  high  seas.      If,  then,  the  space  within  «. 

the  marine  league  is  not  comprehended  within  this  description,  this  Court  has  no 
lurisdiction  over  it;  if  it  be  comprehended,  as  it  certainly  is,  then  it  is  so  because 
it  is  a  part  of  the  high  seas  in  idl  respe^'ts  and  to  all  purposes  the  same  as  any 
other  part  of  the  high  seas.  Nothing  is  added  to  the  jurisdiction  of  the  courts  of 
the  United  States  by  reason  of  the  offence  having  been  committed  within  this 
distance  of  their  coast,  nothing  is  taken  from  it  by  reason  of  its  having  been  com- 
mitted within  the  jurisdictional  limits  of  a  fo'reign  government,  within  'ft  marine 
league  of  the  shore,  if  done  on  the  high  seas,  which  are  held  to  be-  any  waters  on 
the  sea  coast,  without  the  boundaries  of  low- water  mark«'  It  follows  from  these 
principles  that,  if  this  Court  has  no  power  under  the  Act  of  Congress  to  try  and 
punish  this  offence  committed  on  board  of  a  foreigh  vessel  on  the  ocean,  it  acquires 
no  such  power  because  she  was  within  a  marine  league  of  our  coast  when  the 
offence  was  committed.  The  principle  on  which  nations  claim  this  extension  of 
their  authority  and  jurisdictional  rights  for  a  certain  distance  beyond  their  shores 
is  to  protect  their  safety,  peace,  and  honour  from  invasion,  disturbance,  and  insult. 
They  will  not  have  their  strand  made  a  theatre  of  .violence  and  bloodshed  by  oon- 
tending  belligerents.  Some  distance  must  be  assumed:  It  varies  by  different  jurists 
from  one  league  to  thirty,  and  again  as  far  as  a  cannon  will  carry  a  ball.  Such 
limits  may  be  well  enough  for  their  object,  but  would  be  extraordinary  boundaries  of 
the  judicial  power  and  jurisdiction  of  a  court  of  law. 

It  is  my  opinion  that  whether  this  offence  was  committed  within  or  without 
a  marine  league  from  the  coast  of  the  United  States  is  of  no  importance  to  the 
<^estion  of  the  jurisdiction  of  this  Court  to  hear  and  determine  \X,^--'UfiUied'  Siatee  v. 
Kessier  (Baldwin's  (Amer.)  Rep.,  pp.  34,  85.) 

The  following  case  deserves  for  several  reasons  attentive 
consideration.  The  judge.  Sir  John  NlchoU,  had  been  Queen^s 
Advocate  daring  a  great  part  of  the  French  Revolution ;  he  was 
well  versed  in  international  law,  and  had  a  high  judicial  reputa- 
tion. In  the  case  of  The  King  v.  Forty-nine  Casks  of  Brandy 
(3  Hagg.  Ad.  Rep.,  pp.  289,  290),  he  observed :—     ' 

Again,  it  is  said  that  there  is  no  instance  where  the  Admiralty  has  eHet  up  a  claim ; 
but  is  there  any  instance  where  notice  has  been  given  to  the  Admiralty  that  the 
goods  had  been  picked  up  and  brought  in  from  a  considerable  distance  beyond 
low-water  mark  ?  These  goods  were  picked  up  floating  at  sea,  and  carried  either 
to  Poole  or  WeymouUi,  and  was  it  not  the  duty  of  the  lord,  or  his  steward,  to 
give  notice  where  goods  had  been  brought  in  from  beyond  low-water  mark?  For  as 
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Baa.  to  the  right  of  the  lord  extending  three  miles  beyond  low   water,  it  ie    quite 

V.  extrftTftgant  as  a  jnriBdiction  belonging  to  any  -manor.    An  between  nation  and 

KsTN.  nation  the  territorial  right  may,  by  a  sort  of  tacit  nnderstanding,  be  extended  to  three 

miles,  but  that  rests  upon  different  prinoiples,  viz.,  that  their  own  subjects  shall  not 

187<S.  be  disturbed  in  their  fishing,  and  particularly  in  their  coasting  trade  and  communica- 

-: —  tions  between  place  and  place  daring  war ;    they  would  be  exposed    to  danger 

Jiimdirtum—  if  hostilities  were  allowed  to  be  carried  on  between  belligerents  nearer  to  the  shore 

Foreianer^-'  than  three  mUes ;  but  no  person  oyer  heard  of  a  land  jurisdiction  of  the  body  of  s 

Mcamauahter  county  which  extended  to  tlunee  miles  from  the  coast. 

<m  the  high 

Has,  So  Merlin  J  iu  his  article  on  "Mer"  (Extract  from  Merlin^ 

Rep.  de  JariB^  vol.  x.,  p.  135),  says : — 

De  toutes  les  choses  qui  sent  communes  aux  hommes,  il  n^  en  a  point  dont  rusage 
ait  plus  d'^ntendue  et  soit  plus  universel  que  oelui  des  mors,  puisquHl  est  natnrelle- 
ment  propre  ^  toutes  les  nations.  D'on  il  suit,  qu'aucun  souverain  n'a  droit  de 
s'attribuer  Tempire  de  la  mer. 

Mais  la  UberU^  d'user  de  la  mer  doit  avoir  des  homes,  pour  pr^venir  les  inconv^iens 

qui  %uraient  lieu  si  ohacun  en  usait  selon  ses  vues  partioidi^res :  en  effet,  chaque 

souverain  ^tant  bien  fond^  ^  d^endre  le  commerce  Stranger  dans  ses  possessions,  et 

Judgment  of    les  garantir  d^insulte  [observe  the  reason  of  the  jurisdiction  conceded],  pent  emp^her 

&r  R.         qu*on  n'en  approohe  qu*^  une  certaine  distance. 

Ge  principe  ^tabli,  il  n'a  plus  ^ttf  ques^on  que  de  convenir  entre  les  souverains,  de 
la  distance  jusqu'lt  laquelle  s'etendrait  leur  domination  respective ;  et  c'est  i  quoi 
ont  pourvu  les  trait^s  de  paix  et  de  commerce,  qui  out  fix^  cette  distance  ^  deux 
lieues  de  la  cdte.  Ainsi,  au-deU  de  cette  distance,  la  navigation  doit  absolument  dtre 
libre,  et  par  consequent  6tre  exempte  de  toute  visite  de  la  part  des  commandans  des 
garde  cotes ;  mais  en  de^ii,  ou  est  suspect  de  commerce  dandestin  et  prohib^ ;  c'est 
pourquoi  on  est  sujet  ^  ^tre  visits,  et  mdme  A  voir  conflsquer  les  marchandises  et  la 
navire,  k  moins  qn'il  n*y  ait  preuve  qu'on  n*a  exc^dtf  la  distance  determine,  que  par 
force  majeure. 

The  privilege  of  the  •three-mile  belt,  therefore,  is  granted, 
according  to  this  author,  for  the  purposes  of  self-defence  against 
attacks  in  war  and  smuggling  in  peace. 

<  So  M.  Ortolan  (Diplo.  de  la  Mer,  vol.  i.,  pp.  174,  175),  in  his 
chapter  on  ''Mer  territoriale,"  observes  Uiat  the  right  of  the 
state  to  the  adjacent  sea. 

Est  f ond^  snr  son  droit  de  defence 

(She  cannot  close  these  waters  as  she  may  close  her  ports) ; 

Le  droit  qui  eziste  snr  la  mer  territoriale  n*est  pas  un  droit  do  propri^ttf ;  ou  ne 
pent  pas  dire  que  I'^tat  propri^taire  des  cotes  soit  propri^tairs  de  cette  mer. 

He  further  says : 

On  sent  que  Pespaoe  maritime  soumis  ainsi,  non  pas  ^  un  droit  de  propri^t^  maia 
k  la  souverainet^  d'un  ^tat,  doit  dtre  n^ceesairement  renferm^  dans  d'Stroites  limites. 
0*est  k  ce  r^me  couplet  que  r^pondent  express^ment  la  dtoomination  de  mer  terri- 
toriale, et  la  limite  commune  de  la  plus  forte  port^  du  canon.— (Diplo.  de  ^la  Mer, 
vol.  I,  p.  177.) 

Bluntchli  (Le  Droit  International  Oodifie,livre  iv.  §§  319,  322) 
seems  to  recognize  the  distinction  in  principle  between  the 
passing  and  the,  so  to  speak,  commorant  ship.     He  says  : — 

Les  navhres  qui  p^netrent  dans  les  eaux  d'un  ^tat  stranger,  jettent  Tancre  dans  un 
port  stranger,  remontent  un  fleuve,  une  riviere,  Ac,  sent  souxnis  k  la  souverainet^  de 
nstat  stranger  tant  qu*ils  restent  snr  le  territoire  maritime  de  oe  dernier. 

His  note  is : 

Les  naviros  ^tran^rs,  oomme  les  voyageurs  strangers,  ne  peuvent  pu  se  soustraire 
k  la  sonverainet^  de  Ttftat  oti  ils  se  trouvent  Oette  souverainet^  se  fait  sentir  aussi 
blea  sur  la  mer  dependant  dn  territoire  que  sur  la  terra  ferme ;  il  n'existe  aucnn 
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motif  d^aooordsr  des  immimiWs  anz  nayires  strangers.    L'^toi  stranger  exeroe  dono  Rbq. 

la  polioe  sur  tooB  les  nayirM  monill^s  dans  le  port,  et  aes  tribananx  sont  comp^tents  v. 

pour  coimaltre  des  proc^  civils,  comme  aassi  des  d^ts  on  contraventions    des  Kbtn. 

matelots  strangers  lorsqne  le  navire  se  tronve  clans  les  eaox  qui  dependent  da  terri-  

toire :  §  319.  1876. 

-Les  navires  que  se  boment  k  longer  les  cotes  d'un  ^tat  dans  la  partie  de  la  mer  qui  

fait  partie  dn  territoire  de  ce  dernier,  sont  soumis  temporairement  ii  la  sonVerainet^  JurUdiction — 

de  cet  ^tat,  en  ce  sens  qn'ils  doivent  respecter  les  ordonnances  militaires  on  de  police  Foreianer-' 

prises  par  loi  poor  la  sOret€  de  son  territoire  et  de  la  population  cdti&re.  Mansumahter 

And  his  note  to  thia  is  :  V.  art.  302  et  310 —  teas. 

La  juridiction  de  I'^tat  rirerain  ne  s*^tend  sur  la  **  mer  Toisine  **  que  dans  la  mesare 
jug^e  n^eessaire  par  la  police  et  les  autorit^  militaires.  Le  navire  est  sons  tons  les 
antres  rapports,  anssi  libre  que  s*il  se  tronvait  en  pleine  mer,  c'est-j^>dire  qn*il  est 
regurd^  comme  ime  partie  flottante  dh  territoires  de  V^tat  dont  il  depend :  §  822. 

The  authority  of  Kaltenbom^  which  is  certainly  respectable^  he 
writes  in  1851,  is  directly  in  favoar   of  the  exemption  of  the 

Sassing  vessel  from  the  law  of  the  state.     [Endlich  muss  wohl 
avon  als  befreit  ansehen  die  bloss  vorabersegelnden   Schiffe.]   judgment  of 
He  differs  from  Heffter,  inasmuch  as  Heffter  applies  the  same       Sir  R. 
exemption  to  vessels  forced  into  port  by  stress  of  weather.  Heffber    ^*"^^"»o^®' 
appears  to  have  changed  his  opinion  to  a  certain  extent  on  the 
question,  but  in  the  Prench  edition  of  1873,  he  expressly  exempts 
from  the  territorial  jurisdiction  "  les  navires  ne  faisant  que  tra- 
verser les  eaux  qui  coulent  en  avant  d'un  port : "  Droit.  Inter. 
§  72,  V.  3.     This  author  appears  to  have  had  in  his  mind  the 
passage  in  the  Digest,  1.  v.  t.  1.  xix. : 

Am  nbi  sic  venit,  ut  confestim  disoedat,  et  quasi  a  riatore,  vel  eo  qui  transrehe- 
batur  vel  eo  qui  wa^iwkUf  emit,  durissimum  est,  quot-qnot  loois  quis  naTigans  vel  iter 
faeiens  delatus  est,  tot  locis  se  defendere. 

The  sound  conclusions  which  result  from  the  investigation  of 
the  authorities  which  have  been  referred  to  appear  to  me  to  be 
these : — The  consensus  of  civilised  independent  states  has  recog- 
nised a  maritime  extension  of  frontier  to  the  distance  of  three 
niiles  from  low-water  mark,  because  such  a  frontier  or  belt  of 
water  is  necessary  for  the  defence  and  security  of  the  adjacent 
state.  It  is  for  the  attainment  of  these  particular  objects  that  a 
dominium  has  been  granted  over  this  portion  of  the  high  seas. 
This  proposition  is  materially  different  from  the  proposition 
contended  for,  namely,  that  it  is  competent  to  a  state  to  exercise 
within  these  waters  the  same  rights  of  jurisdiction  and  property 
which  appertain  to  it  in  respect  to  its  lands  and  its  ports.  There 
is  one  obvious  test  by  which  the  two  sovereignties  may  be 
distinguished.  According  to  modern  international  law,  it  is 
certainly  a  right  incident  to  each  state  to  refuse  a  passage  to 
foreigners  over  its  territory  by  land,  whether  in  time  of  peace  or 
war.  But  it  does  not  appear  to  have  the  same  right  with  respect 
to  preventing  the  passage  of  foreign  ships  over  this  portion  of 
the  high  seas.  In  the  former  case  there  is  no  jiuf  transitns;  in 
the  latter  case  there  is.  The  reason  of  the  thing,  that  is,  the 
defence  and  security  of  the  state,  does  not  requires  or  warrant  the 
exclusion  of  peaceable  foreign  vessels  from  passing  over  these  ~ 
waters,  apd  the  custom  and  usage  of  nations  has  not  sanctioned 
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Rn.        it.     Consequences  fraught  with  mischief  and  injustice  might  flow 

^        from  the  opposite  doctrine,  which  would  render  applicable  to  a 

foreign  vessel  while  in  itinere  from  one  foreign  port  to  another, 

1876.       passing  over  these  waters,  all  the  criminal  law  of  the  adjacent 

J   '  ^cti        territory.     No  single  instance  has  been  brought  to  our  notice  of 

Foreigner—    ^^^  practical  exercise  by  any  nation  of  this  jurisdiction.     The 

Mansiauakter  authorities  cited  in  order  to  show  that  a  foreign  vessel  is  subject 

on  the  nigh    ^^  ^Yie  laws  of  the  foreign  port  which  she  enters  appear  to  me 

*0yiM.  ,  I'll  1  OX"  */»•«  1  I* 

mapplicable  to  the  present  case.  A  foreign  merchant  vessel  going 
into  the  port  of  a. foreign  state  subjects  herself  to  the  ordinary 
law  of  the  place  during  the  period  of  her  commorancy  there ; 
she  is  as  much  a  mbditua  temporcmeus  as  the  individual  who  visits 
the  interior  of  the-  country  for  the   purposes   of  pleasure   or 
business.     It  may  be  that  the  foreign  state,  influenced  by  con- 
siderations of  public  policy  or  by  treaty  obligations,  chooses  to 
Judgment  of  forego  the  exercise  of  her  law  over  the  foreign  vessel  and  crew, 
^  ^       ^^  exercises  it  only  when  they  disturb  the  peace  and  good  order 
^^^"*    of  the  port.  This  is  the  course  which  Prance  has  usually  pursued"; 
an  illustration  of  it  is  furnished  by  the  case  cited  from  Dalloz 
(Juris  Gen.  1859,  "  Oour  de  Cassation,'^  pp.  88,  89)*,  the  result 
of  which  is  correctly  stated  in  the  marginal  note  : 

Lea  b&timentB  de  oommeroe  Strangers,  *^tioimant  dans  nn  ;{yrt  Fnui9ai8,  soni 
Boumis  A  la  juridiction  territoriale  ponr  oe  qui  ooncerne  les  d^its  entro  strangers  et 
nbtamment  entre  gens  de  r^iiipage,  dont  la  repression  n*lnteresse  pas  exolasivement 
la  discipline  ot  Tadministration  inti^rienre  da  bord  :  0.  Nap.  8  ;  Av.  Cons.  d*£t.  20 
Not.  1806. 

II  en  est  ainsi|  sartoat,  lorsque  oes  d^ts  sont  de  nature  k  compromette  la  tran- 
quillity du  port,  ou  lorsque  rinterrention  de  Tautorit^  locale  k  416  reclame. 

I  cannot  entertain  any  doubt  that  in  this  country  a  foreign 
sailor  complaining  of  the  ill-treatment  of  his  master  on  board  a 
foreign  ship  in  an  English  port  would  be  entitled  to  the  protection 
of  an  English  court  of  justice.   , 

If,  indeed,  as  has  been  contended,  there  be  no  diflerence  be- 
tween the  jurisdiction  by  the  adjacent  state  over  vessels  in  ports 
and  over  passing  vessels,  then  the  whole  criminal  law  of  England 
was  applicable  to  the  crew  and  those  on  board  the  German  vessel 
so  long  as  she  was  within  a  marine  league  of  the  English  shore. 
The  consequences  of  such  a  position  of  law  appear  to*  me, 
especially  in  the  absence  of  any  precedent,  sufficient  to  render  it 
untenable.  There  is  yet'  another  argument,  already  partially 
adverted  to,  which  appears  to  me  entitled  to  great  weight  in  an 
English  court  of  justice.  Upon  the  subject  of  the  three-miles 
belt  of  territorial  water.  Parliament  has  frequently  legislated.  It 
might  perhaps  be  not  impertinently  asked,  why,  if  these  waters 
are  territorial  in  the  same  sense  as  the  land  and  those  who  traverse 
them  are  already  subject  to  the  law  ?  But,  passing  by  this  obser- 
vation, it  will  be  found  on  examination  of  the  statutes  that  the 
provisions  in  them  are  either  framed  exclusively  for  British 
subjects  and  sbips,  or  that  they  relate  to  the  protection  and  peace 
of  the  state.     The  statutes  are  as  follows : 

By  the  existing  Customs  Oonsolidation  Aot,   16  &  17  Vict.  c.  10,  and  section 
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212^  it  is  enacted  th«t,  "If  any  ship  or  boat  belonging  wholly  or  in  part  to  Her 
Majeety*8  sabjects,  or  having  half  the  persons  on  board  subjeots  of  Her  Majesty, 
shidi  be  found  or  disoovered  to  have  been  within  four  leagues  of  that  part  of  the 
coast  of  the  United  Kingdom  whioh  is  between  the  North  Foreland,  on  the  coast 
of  Kent,  and  Beachy  Head,  on  the  coast  of  Sussex,  or  within  eight  leagues  of  any  1876. 

other  part  of  the  coast  of  the  United  Kingdom ;  or  if  any  foreign  ship  or  boat  having  .' 

one  or  more  subjects  of    Her  Bfajesty  on  board,  shall  be  found   or  discovered  Jurisdiction 

to  have  been  within  three  leagues  of  the  coast  of  the  United  Kingdom,  or  if  any    Foreigner-^ 
foreign  ship  or  boat  shall  be  found  or  discovered  to  have  been  within  one  league  of  Manslaughter 
the  coast  of  the  United  Kingdom,  or  if  any  ship  or  boat  shidl  be  found  or  discovered     on  the  nigh 
to  have  been  within  one  league  of  the  Channel  Islands,  any  such  ship  or  boat  so  g^Qg^ 

found  or  disoovered,  having  on  board  or  in  any  manner  attached  thereto,  or  having 
had  on  board  or  in  any  manner  attached  thereto,  or  conveying  or  having  conveyed 
in  any  manner,  any  spirits,  ^.,  &c.,  then  and  in  every  such  case  the  said  spirits, 
&c.,  &o.,  and  also  the  ship  or  boat,  shall  be, forfeited." 

By  33  &  34  Vict.  c.  90  (Foreign  Enlistment  Act),  it  is  enacted,  s.  2,  '*  This  Act 
shall  extend  to  all  the  dominions  of  Her  Majesty,  including  the  adjacent  territorial 
waters." 

Sect.  14:  "If,  during  the  continuance  of  any  war  in  which  Her  Majesty  may  be 
neutral,   any  ship,  goods,  or  merchandize,  captured  as  prize  of  war  within  the 
territorial  jurisdiction  of  Her  Majesty,  in  violation  of  the  neutrality  of  this  realm,  or   j  ^a^^^Qj.  ^f 
captured   by  any  ship  which  may   have   been  built,  equipped,    commissioned,  or         gr;  „ 
despatched,  or  the  force  of  which  may  have  been  augmented,  contrary  to  the  pro-      phiUimore. 
visions  of  this  Act,  are  brought  within  the  limits  of  Her  Majesty*s  dominions  by  the 
captor,  or  any  agent  of  the  captor,  or  by  any  person  having  come  into  possession 
thereof,  with  knowledge  that  the  same  was  prize  of  war  so  captured  as  aforesaid, 
it  shall  be  lawful  for  the  original  owner  of  such  prize,  or  his  agent,  or  for  any 
person  authorised  in  that  behalf  by  the  government  of  the  foreign  state  to  which  such 
owner  belongs,  to   make  application  to  the  Court  of  Admiralty   for  seizure   and 
detention  of  such  prize,  and  the  Court  shall,  on  due  proof  of  the  facts,  order  such 
prize  to  be  restored." 

By  the  17  &  18  Vict.  c.  104,  part  IX.,  s.  502,  it  is  enacted,  "  The  ninth  part  of  this 
Act  shall  apply  to  the  whole  of  Her  Majesty's  dominions." 

lb..  Part  X.,  s.  517:  ''The  tenth  part  of  this  Act  shay  in  all  oases,  where 
no  particular  country  is  mentioned,  apply  to  the  whole  of  Her  Majesty's 
dominions." 

Sect.  527 :  "  Whenever  any  injury  has,  in  any  part  of  the  world,  been  caused  to 
any  property  belonging  to  Her  Majesty  or  t^  any  of  Her  Majesty's  subjeots,  by  any 
foreign  ship,  if  at  any  time  thereafter  such  ship  is  found  in  any  port  or  river  of  the 
United  Kingdom,  or  within  three  miles  of  the  coast  thereof,  it  shall  be  lawful  for 
the  judge  of  any  courts  of  record  in  the  United  Kingdom,  or  for  the  judge  of  the 
High  Court  of  Admiralty,  or,  in  Scotland,  the  Court  of  Session,  or  the  sherifif  of  the 
county  within  whose  jurisdiction  such  ship  may  be,  upon  its  being  shown  to  him 
by  any  person  applying  summarily  that  such  injury  was  probably  caused  by  the 
misconduct  or  want  of  skill  of  the  master  or  marines  of  such  ship,  to  issue  an  order 
directed  to  any  officer  of  customs  or  other  officer  named  by  such  judge,  requiring 
him  to  detain  such  ship  until  such  time  as  the  owner,  master,  or  consignee  thereof 
has  made  satisfaction  in  respect  of  such  injury,  or  has  given  security,  to  be  approved 
by  the  judge,  to  abide  the  event  of  any  action,  suit,  or  other  legal  proceeding  that 
may  be  instituted  in  respect  of  sach  injury,  and  to  pay  all  costs  and  damages  that 
may  be  awarded  thereon  ;  and  any  officer  of  customs  or  other  officer  to  whom  such 
order  is  directed  shall  detain  such  ship  accordingly." 

By  the  18  &  19  Vict.  c.  91,  s.  21  (Merchant  Shipping  Act  Amendment):  "If 
any  person,  being  a  British  subject,  charged  with  having  committed  any  crime  or 
ofifence  on  board  any  British  ship  on  the  high  seas  or  in  any  foreign  port  or  harbour, 
or  if  any  person,  not  being  a  British  subject,  charged  with  having  committed  any 
crime  or  offence  on  board  any  British  ship  on  the  high  seas,  is  found  within  the 
jurisdiction  of  any  court  of  justice  in  Her  Majesty's  dominions  which  would  have . 
had  cognizance  of  such  crime  or  offence  if  committed  within  the  limits  of  its 
ordinary  jurisdiction,  such  Court  shall  have  jurisdiction  to  hear  and  try  the  case  as  if. 
such  crime  or  offence  had  been  committed  within  such  limits." 

The  foreign  ship  is  not  mentioned  in  this  section^  which  is 
therefore  applicable  only  to  British  ships,  because  it  is  an  esta- 
blished principle  as  to  the  constraction  of  a  statute  that  it  should 
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Rk.        be  coustrned^  if  the  words  will  permit^  so  as  to  be  in  accordance 
_^-  with  the  principles  of  international  law. 

_'  By  the  25  A  26  Viet.  o.  63,  a.  54  (the  Merohaxrt  Shipping  Acts,  Ac^  Amendment)  : 

1876.  "  ^^0  owners  of  any  ship,  whether  British  or  foreign,  sluill  not,  in  cases  where  all 

or  any  of  the  following  oTents  occur,  without  their  actual  fault  orpririty**  (here  the 

Jitn$diction di£ferent  events  are  specified)    '*he  answerable  in    damages  in    respect    of    loas 

Foreigner-^    o^  ^'^  or  personal  injury,  either  alone  or  together,  with  loss  or  damage  to  diips, 

Mansutughter  boats,  goods,  merchandise,  &o.,  to  an  aggregate  amount  exceeding   15/.  for  eaoh 

on  thenigh     ton  of  their  ship's  tonnage ;  nor  in  respect  of  loss  or  damage  to  ships,  goods, 

seas,  merchandise,  &o,,   whether  there  be  in  addition  loss  of   life  or  personal  injury 

or    not,    to    an    aggregate    amount    exceeding    8/1    for    eaoh    ton    of    the    ship's 

tonnage,'*  Ac, 

Then' in  the  same  section  there  are  two  other  provisions  made 
concerning  the  measurement  of  foreign  ships, 

By  the  86  &  87  Vict.  c.  S6,  s.  16  (Merchant  Shipping  Acts  Amendment),  it  ia 
enacted:  ^'In  every  case  of  collision  between  two  Tessels,  it  shall  be  the  duty  of  the 
master  or  person  in  charge  of  eaoh  vessel,  if  and  so  far  as  he  can  do  so  without 
danger  to  his  own  vessel,  crew,  and  passengers  (if -any),  to  stay  by  the  other  vessel 
until  he  has  ascertained  that  she  has  no  need  of  further  assistance,  and  to  render 
to  the  other  vessel,  her  master,  crew,  and  passengers  (if  any),  such  assistance  as  may 
be  practicable  and  as  may  be  necessary  in  order  to  save  thom  from  any  danger 
caused  by  the  collision ;  and  also  to  give  to  the  master  or  person  in  charge  of  the  other 
vessel  the  name  of  his  own  vessel,  and  of  her  port  of  registry,  or  of  the  port  or  place 
to  which  she  belongs,  and  also  the  names  of  the  ports  and  places  from  which  and  to 
which  she  is  bound. 

"'  If  he  fails  so  to  do,  and  no  reasonable  cause  for  such  failure  is  shown,  the 
collision  shall,  in  the  absence  of  proof  to  the  contrary,  be  deemed  to  have  been  caused 
by  his  wrongful  acts,  neglect,  or  default." 

So  far  the  statute  applies  to  all  vessels^  and  then  follows  a 
section  making  the  offence  criminal,  bat  especially  confining  it  to 
the  narigation  of  British  vessels  : 

('Every  master  and  person  in  charge  of    a   British  vessel   who  'fails,   without 

reasonable  cause,  to  render  such  assistance  or  give  such  information  as  aforesaid 

-  shall  be  deemed  guilty  of  a  misdemeanor,  and  if  he  is  a  certificated  officer  an 

Inquiry  into  his  conduct  may  he  held,  and  his  certificate  may   be  caneell^  or 

suspended." 

Then  the  statute  continues  with  a  provision  as  to  civil  actions 
applicable  to  all  vessels :-« 

Sect.  17  :  "If  in  imy  ease  of  collision  it  is  proved  to  the  Court  before  which  the 
case  is  tried  that  any  of  the  regulations  for  preventing  collision  contained  in  or  made 
under  the  Merchant  Shipping  Acts,  1854  to  1878,  has  been  infringed,  the  ship  by 
which  Bueh  regulation  has  l^n  infringed  shall  be  deemed  to  be  in  fault,  unless  it 
is  shown  to  the  satisfaction  of  the  Court  that  the  circumstances  of  the  case  made 
departure  from  the  regulation  necessary." 

We  are  now  in  effect  and  substance  asked  to  extend  the  crimi- 
nal jurisdiction  confined  by  this  statute  to  the  masters  of  British 
vessels  to  the  master  of  a  foreign  vessel.  Upon  the  whole,  I  am 
of  opinion  that  the  Court  had  no  jurisdiction  over  this  foreigner 
for  an  offence  committed  on  board  a  foreign  ship  on  the  high  seas, 
though  within  three  miles  of  the  coast ;  that  he  is  governed  by 
the  law  of  the  state  to  which  his  flag  belongs;  and  that  the 
conviction  cannot  be  sustained. 

Judgment  of       LiNDLEY,  J. — In  Order  to  determine  this  case  it  is  necessary  to 

Lindley,  J.    consider — 1.  Whether  that  part  of  the  high  seas  which  adjoins 

the  English  coasts  (and  which  for  convenience  may  be  called  its 
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coast  waters)  is  sabject  to  the  criminal  law  of  England.     If  it  is,        Bk. 
then — 2.  Whether  that  law  applies  to  foreigners  when  on  board       ^^^ 

a  foreign  ship  sailing  over  snch  coast  waters.     And  if  it  does,  to        ' 

what  extent.  .The  distance  seawards  from  the  shores  of  England  1876. 
to  which  its  criminal  law  extends  is  not  declared  in  any  statute,  j,^,^^^^  _ 
and  has  never  been  anthoritatively  decided.  The  qnestion  must.  Foreigner-^ 
therefore,  be  investigated  upon  principle.  It  is  laid  down  in  Manslawhter 
English  law  books  of  the  highest  authority  that  the  seas  ^  the  high 
adjoining  the  English  coast  are  part  of  the  realm  of  England, 
and  are  subject  to  the  dominion  of  the  Crown  (Co.  Lit.  206  a,  b ; 
Hale  de  Jure  Maris,  pt.  i.  c.  4 ;  Com.  Dig.  Prerog.  B.  1).  Indeed, 
there  is  considerable  authority  (Hale  ubi  sup. ;  Oammel  v.  Com- 
missioners  of  Woods,  ^c,  8  Macq.  App.  Cas.  419 ;  Oann  v.  Free 
Fishers  of  Whitstable,  11  H.  L.  C.  192 ;  Foreman  v.  Sonne,  Law 
Rep.  4  H.  L.  286;  see  also  21  &  22  Yict.  c.  109,  s.  2,  as  to 
mines  below  low-water  mark)  for  saying  that  those  seas  are  to  judgment  of 
some  distance  part  of  the  property  of  the  Crown,  subject  to  the  Lindley,  J. 
right  of  the  public  freely  to  navigate  them ;  but  it  is  not  neces- 
sary for  the  purposes  of  this  case  to  affirm  this  proposition  to  its 
full  extent.  It  is  sufficient  to  show  that  the  English  criminal  law 
extends  over  the  seas '  in  question.  Lord  Hale,  in  his  Pleas  of 
the  Crown,  expressly  treats  the  sea  adjoining  the  coast,  though 
it  may  be  high  sea,  as  within  the  king^s  realm  of  England  (see 
vol.  i.,  p.  154,  and  vol.  ii.,  pp.  12-15,  Wilson^s  ed.).  He  further 
says,  "  Special  commissioners  to  hear  and  determine  offences 
upon  the  coast.  Secundum  legem  et  consuetudinem  regni 
Angliaa,  did  often  issue  '^  (vol.  ii.,  p.  15.)  In  this  passage  he 
uses  the  word  "  coast ;"  but  it  is  plain  from  the  context  that  he 
does  not  mean  by  coast  the  land  next  the  sea,  but  the  sea  next 
the  land.  It  further  appears  from  the  same  writer  that  the  Court 
of  Admiralty  had  jurisdiction  to  deal  with  certain  crimes 
committed  on  the  high  seas  out  of  the  bodies  of  counties  ;  and 
since  38  Edw.  III.,  and  until  Lord  Hale's  time,  no  other  court  in 
England  took  cognizance  of  crimes  there  committed.  The 
jurisdiction  thus  exercised  does  not  appear  to  have  been  limited 
as  regards  distance  from  the  shore.  By  the  statute  28  Hen.  8, 
c.  15,  which  was  passed  in  order  to  remedy  certain  defects  in  the 
practice  and  procedure  in  the  Court  of  Admiralty  in  criminal 
cases,  it  was  enacted  (s.  1)  : 

^*That  all  treasons,  felonies,  robberies,  murders,  and  confederacies  hereafter  to 
be  committed  in  or  upon  the  sda,  or  in  any  other  haTen,  river,  creek,  or  place 
where  the  Admiralty  or  admirals  have  or  pretend  to  haye  power,  authority,  or 
jurisdiction,  shall  be  inquired,  tried,  heard,  determined,  and  judged  in  such 
shires  and  places  in  the  realm  as  shall  be  limited  in  the  king's  commission  or 
commissions,  to  be  directed  for  the  same  in  like  form  and  condition  as  if  any  sach 
offence  or  offenoee  had  been  committed  or  done  in  or  upon  the  land :"  and  (s.  2), 
"that  such  persons  to  whom  such  commission  or  commissions  shall  be  directed, 
or  four  of  them  at  the  least,  shall  have  full  power  and  authority  to  inquire  of  such 
offences  and  every  of  them  by  the  oaths  of  twelve  good  and  lawful  inhabitants  in  the 
shire,  limited  in  their  commission  in  duch  manner  and  form  as  if  such  offences  had 
been  committed  upon  the  land  within  the  same  shire ;  and  that  every  indictment 
found  and  presented  before  such  commissioners  of  any  treasons,  felonies,  robberies, 
murders,  manslaughters,  or  snch  other  offences,  committed  or  dona  in  or  upon 
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Haa,  ^^®  *®^  ^'  ^°  0^  upon  any  hftyen,  riyer,  or  oreak,  shall  be  good  and  effectual 

y.  *  in  the  law." 

^^'  I  do  not  understand  this  statute  as  extending  the  jurisdiction 

1876.        of  the  commissioners  appointed  under  this' statute^  either  over  a 

-7-:         larger  district  or  over  a  larger  or  different  class  of  persons  than 

J^t'oiwr—   there  was  jurisdiction  over  before.     But  the  statute  shows  that 

Manslaughter  both  as  regards  distance  from  the  shore  and  as  regards  persons^ 

on  the  high    the  jurisdiction  to  punish  crimes  on  the  high  seas  was  as  wide  as 

***"•        it  could  be ;  and  the  statute  did  extend  the  jurisdiction  of  the 

commissioners  over  offences  not  triable  before.     The  statute  is, 

in  fact,  an  express  legislative  enactment  that  the  crimes  there 

specified,  if  committed  on  the  seas,  are  to  be  tried  and  punished 

according  to  En^ish  law ;  apd  the  crime  of  manslaughter  is  one 

of  those  mentioned  in  this  statute.     By  the  39  Geo.  3,  c.  37,  this 

enactment  was  in  effect  extiended  to  all  offences  committed  upon 

Jndffment  of  ^^^  ^^^^  ®®*^  ^^^  ^^  ^^^  body  of  any  county.  This  statute 
Lindiev,  J.  again  assumes  that,  as  regards  geographical  limits  and  persons 
within  those  limits,  the  jurisdiction  of  the  commissioners 
appointed  to  try  offences  on  the  high  seas  was  as  wide  as  it  could 
be ;  and  the  statute  again  extended  that  jurisdiction  as  regards 
the  offences  triable  by  commissioners.  The  joint  effect  of  these 
two  statutes  was,  in  my  opinion,  to  make  the  criminal  law  of 
England  applicable  over  the  high  seas  so  far  as  it  was  competent 
for  Parliament  so  to  make  it.  Provision  was  made  for  the 
appointment  of  commissioners  to  carry  these  enactments  into 
operation ;  and  in  practice  the  Court  of  Admiralty  exercised  the 
jurisdiction  thus  created.  Similar  general  language  is  used  in 
those  more  modern  statutes  which  have  transferred  to  the 
Central  Criminal  Court  (4  &  6  Wm.  4,  c.  36,  s.  22),  and  to  the 
judges  of  assize  (7  &  8  Vict.  c.  2 ;  see  also  24  &  25  Vict.  c.  100, 
s.  68),  the  jurisdiction  of  the  above-mentioned  commissioners 
and  of  the  Admiralty  over  crimes  committed  on  the  high  seas. 
Those  statutes,  however,  have  not  extended  the  criminal  law  to 
per3ons  or  places  not  previously  subject  to  it.  The  statutes 
speak  of  offences  on  the  high  seas  and  other  places  within  the 
jurisdiction  of  the  Admiralty.  Unless,  therefore,  it  can  be 
shown  that  prior  to  the  passing  of  these  last-mentioned  statutes 
the  prisoner  could  have  been  properly  convicted  stccording  to  the 
law  of  England  by  commissioners  appointed  under  the  older 
statutes,  that  is,  by  the  Court  of  Admiralty,  his  conviction 
cannot  be  supported.  It  is  necessary,  therefore,  to  fall  back  on 
the  jurisdiction  of  the  Court  of  Admiralty,  as  recognised  in  and 
as  declared  and  extended  by  the  28  Hen.  8,  c.  15,  and  the  39 
Geo.  3,  c.  37.  In  other  word^,  it  is  necessary  to  consider  what 
limits  there  were  to  such  jurisdiction  as  regards  offences 
committed  on  the  high  seas.  The  jurisdiction  is  assumed 
throughout  to  have  been  as  extensive  as  it  could  be.  The 
question,  therefore,  is,  how  extensive  could  it  be  ?  This  brings 
us  at  once  to  the  consideration  of  the  limits  of  the  legislative 
power  of  this  country  and  of  the  jurisdiction  of  its  courts,  and 
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there  being  no  other  limit  than  that  set  by  international  law,        Baa. 
those  limits  mnst  be  sought  for  amongst  the  recognised  anthori-       ^^ 

ties  on  that  branch  of  jnrispradence.     Here,  however,  a  fresh        [ 

difficulty  presents  itself;  for  there  are  no  treaties,  and  there  is  1876. 
no  established  practice  bearing  directly  on  the  subject  ^^^®i^  rw^XT" 
consideration.  But  there  are,  in  my  opinion,  certain  general  j^ore^mr— 
principles  sufficiently  well  established  to  afford  a  basis  for  the  Mamlaughur 
decision  of  the  '  case  before  us.  The  controversy  between  •"  ***  ^^* 
Gtrotius  in  his  Mare  Liberum,  and  Selden  in  his  Mare  Clausum, 
has  been  observed  upon  by  almost  eveiy  writer  on  international 
law  since  their  day;  aud  the  result  has  been  that  whilst  the 
extravagant  propositions  contended  for  by  each  of  these  cele- 
brated men  have  been  long  ago  exploded,  it  appears  to  me  to  be 
now  agreed  by  the  most  esteemed  writers  on  international  law 
that,  subject  to  the  right  of  all  ships  freely  to  navigate  the  high 
seas,  every  state  has  foil  power  to  enact  and  enforce  what  laws  it  Jadgment  of 
thinks  proper  for  the  preservation  of  peace  and  the  protection  of  Lindley,  J. 
its  own  interests  over  those  parts  of  the  high  seas  which  adjoin 
its  own  coasts  and  are  within  three  miles  thereof.  But  that 
beyond  this  limit,  or,  at  all  events,  beyond  the  reach  of  artillery 
on  its  own  coasts,  no  state  has  any  power  to  legislate  save  over 
its  own  subjects  and  over  persons  on  board  ships  carrying  its 
flag.  This  general  principle  is  based  on  various  grounds,  and 
is  made  subject  to  various  exceptions,  as  will  be  seen  by 
reference  to  the  authorities  referred  to  below ;  but  in  the  above 
general  result  and  to  this  limited  extent  all  modem  writers 
appear  to  agree ;  and  Mr.  Bishop  in  his  well-known  work  is,  I 
thiuk,  right  in  his  statement  (made  with  express  reference  to 
criminal  law),  that  ''  the  sea  adjoining  the  coast  is  within  the 
territorial  sovereignty  which  controls  the  adjacent  shores'' 
(Bishop,  Crim.  Law,  s.  104,  5th  ed.).  The  contention  of  Mr. 
Benjamin,  that  the  high  seas  adjoining  the  land  are  not  to  all 
legal  intents  and  purposes  the  same  as  the  land,  appears  to  me 
to  be  well  founded ;  for  those  seas  are  subject  to  a  freedom  of 
passage  which  land  is  certainly  not;  and  but  for  the  statutes 
above  referred  to  or  some  other  enactment  or  evidence  showing 
that  offences  on  the  high  seas  were  punishable  by  English 
law,  I  should  not  hold  that  the  criminal  law  applicable  to  the 
land  had  any  application  beyond  it.  I  am,  however,  unable 
to  assent  to  Ab*.  Benjamin's  further  contention,  viz.,  that 
the  dominion  of  a  state  over  the  seas  adjoining  its  shores 
exists  only  for  certain  definite  purposes  for  which  such 
dominion  has  been  conceded  to  it  by  other  nations ;  {.  e,  the  pro- 
tection of  its  coasts  from  the  effects  of  hostilities  between  other 
nations  which  may  be  at  war,  the  protection  of  its  revenue  and  of 
its  fisheries,  and  the  preservation  of  order  by  its  police.  On  the 
contrary,  I  think  the  weight  of  authority  is  entirely  in  favour  of 
a  geneiul  dominion  for  all  purposes  consistent  with  peaceful  navi- 
gation. In  support  of  this  proposition  numerous  authorities 
ancient  and  modern  may  be  referred  to.  Amongst  them,  the 
VOL.  xni.  »  » 
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Rw.        most  importaDt  are  the  following :  The  Leda  (Swa.  Adm.  40)^  in 
"J-  which  the  United  Kingdom  was  held  to  include  three  miles  from 

'       its  shore.  The  judgment  of  Vice- Chancellor  Wood  in  G^eneral  Iron 

1876.  Screw  Oo.  v.  Schvmans  (1  J.  &  H.  193),  which  shows  that  the 
J  •  dTft*  —  ^S^^  of  Parliament  to  legislate  over  an  area  of  three  miles  irom 
Foragner--  ^^^  shore  is  not  Open  to  doubt ;  and  that  in  construing  any  Act 
MansUxuahter  of  Parliament  the  question  is,  whether  it  was  meant  to  operate 
on  the  high  ^y^^  j^^  whole  of  that  territory  within  which  there  is  right  to 
legislate :  Wheaton's  Elements  of  International  Law,  part  ii. 
ch.  4,  ss,  6-10,  pp.  233,  et  aeq.,  et  ed.  6,  and  part  ii.  ch.  2,  ss.  2 
and  13,  pp.  113,  174 ;  Kent's  International  Law,  p.  115,  Abdy's 
ed.;  Kent's  Commentaries,  vol.  i.  p.  28,  &c*,  which  I  think  cor- 
rectly states  the  result  of  the  authorities  on  this  point;  Manning's 
Law  of  Nations,  p.  119,  Amos'  edition.  This  writer  restricts  the 
dominion  over  the  three  miles  to  definite  purposes,  but  he  cites 
Jndgment  of  no  authorities  for  such  restriction,  and  other  writers  do  not  so 
Llndley,  J.  restrict  it :  PhiUimore's  International  Law,  vol.  i.  ch.  4,  s.  154,  and 
ch.  89  s.  196,  &c. ;  Marten's  Pr^is  du  Droit  des  G^ns,  book  4, 
ch.  iv.  ss.  152-4  (vol.  i.  p.  399,  &c.,  and  see  especially  p.  402» 
Verge's  ed.  of  1864,  and  book  2,  ch.  i.  ss.  40,  41;  vol.  i.  p.  144, 
same  edition) ;  Ortolan,  Diplomatic  de  la  Mer,  vol.  i.  book  2, 
ch.  viii.,  see  particularly  p.  157,  ed.  4 ;  Hautefeuille,  Des 
Droits  et  des  Devoirs  des  Nations  neutres,  vol.  i.  tit.  ch.  3  (pp.  82, 
&c.  ed.  2),  and  tit.  6,  s.  1  (p.  287,  &c.,  see  particularly  p.  297; 
Hefflber,  Le  Droit  international  pub.  de  I'Europe  (Bergson's  French 
translation),  book  1,  s.  75,  p.  149,  &c.,  and  s.  79,  p.  161,  &c. ; 
Bluntschli,  Droit  international  codifi^,  2nd  French  edition,  ss.  302, 
319,  322.  Indeed,  from  the  time  of  Bynkerschoek,  downwards, 
the  principle  here  referred  to  has  been  in  process  of  establish- 
ment ;  and  there  being  such  a  concurrence  of  opinion  amongst 
writers  on  international  law,  and  no  treaty  or  practice,  or  indeed, 
opinion  expressed  to  the  contrary,  it  appears  to  me  that  the  rule, 
to  the  limited  extent  above  mentioned,  ought  to  be  judicially 
treated  as  now  established,  the-  more  so  as  such  rule  has  been 
already  judicially  acted  upon  by  the  civil  tribunids  of  this  country 
in  the  cases  to  which  I  have  already  referred :  see  Lord  Mans- 
field's observations  in  3  Burr.  1471.  The  right  of  every  vessel  to 
pass  over  the  high  seas  adjoining  the  English  coast  has  more  than 
once  been  judicially  recognised  by  the  highest  Court  in. the 
realm :  see  The  Whitstable  Fishery  Cases  referred  to  above ;  see 
also  The  Twee  Oebroeders  (3  C.  Bob.  336),  and  cannot  be  denied, 
so  long  as  there  is  no  law  expressly  prohibiting  it.  No  general 
words  in  any  statute  can  properly  be  construed  so  as  to  interfere 
with  or  restrict  such  right  unless  it  be  abused.  The  conviction 
of  the  prisoner  in  this  case  in  no  way  diminishes  the  right  of 
foreigners  to  sail  peaceably  along  the  English  coast  waters ;  that 
right  is  not  questioned  by  the  prosecution  and  is  conceded  to  the 
fullest  extent.  For  these  reasons  I  have  arrived  at  the  conclusion 
that,  speaking  generally,  and  subject  to  such  exception,  if  any, 
as  can  be  estabushed,  the  general  language  of  the  statutes,  28 
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Hen.  8,  c.  15^  and  39  G-eo.  3^  c.  37^  may  properly  be  constraed        Rao. 
as  having  made  punishable  by  English  law  all  offences  com-       ^' 

mitted  within  the  conventional  limit  of  three   miles  from  our        ' 

shores.  Nevertheless^  if  these  statutes  had  already  been  judicially  1876. 
construed  in  such  a  way  as  to  show  that  they  had  no  general  ,  .  ^7^^ 
application  to  the  English  coast  waters  as  part  of  our  maritime  ^iZeianer^ 
territory,  I  should  unhesitatingly  adopt  that  construction;  M(mJat^hter 
but,  in  truth,  no  interpretation  involving  this  point  has  ever  yet  ^  ^  ^^* 
been  put  upon  them.  We  have  now  to  consider  for  the  first  time 
what  construction  ought  to  be  put  upon  them,  and  having  regard 
to  their  objects  and  to  the  inconveniences  which  will  follow  if  they 
are  not  construed  as  widely  as  is  consistent  with  their  language 
and  with  established  principles,  I  am  clearly  of  opinion  that  they 
ought  to  be  construed  as  widely  as  they  properly  can  be ;  and  in 
expressing  this  opinion,  I  do  not  overlook  the  fact  that  Parlia- 
ment, when  making  it  penal  to  abandon  a  ship  in  the  event  of  a  Judgment  of 
collision,  expressly  confined  this  enactment  to  the  masters  of  Lindley,  J. 
British  ships :  (36  &  37  Vict.  c.  85,  ss.  16  and  17.)  Having  thus 
arrived  at  the  conclusion  that,  by  vuiiue  of  the  statutes  28  Hen.  8, 
c.  15,  and  39  Geo.  3,  c.  37,  the  criminal  law  of  England  was  ex- 
tended over  the  waters  adjoining  the  coast  to  as  great  a  distance 
as  the  rules  of  international  law  allow,  and  that  this  distance  is 
now  at  least  three  miles  from  the  coast,  I  proceed  to  inquire  to  what 
persons  within  these  geogp:*aphical  limits  the  law  is  applicable. 
I  answer,  to  all  persons  who  cannot  be  shown  to  be  excepted  from 
its  operation.  Criminal  laws  exist  for  the  protection  of  all  per- 
sons within  the  limits  to  which  they  apply ;  and  this  protection 
cannot  be  secured  unless  all  persons,  whether  native  or  foreign, 
within  such  limits  are  punishable  if  thOT  infringe  such  law  :  see 
Heffter,  s.  36,  People  v.  McLeod  (Hill,  U.  S.  406).  Foreigners  on 
board  British  ships  are  subject  to  the  criminal  law  of  this  country 
in  respect  of  offences  committed  on  board  those  ships :  see  Beg. 
V.  Sattler  (1  Dear.  &  Bell,  525 ;  7  Cox  CO.  431),  where  the  ship 
was  on  the  high  sea,  and  not  within  the  territorial  waters  of  any 
other  state;  Meg.  v.  Anderson  (Law  Bep.  1  C.  C.  B.  161 ;  11  Cox 
C.C.  198),  where  the  ship  was  in  the  territorial  waters  of  France ; 
see  also  Beg.  v.  Lesley  (Bell  C.  C.  234;  8  Cox  O.C.  '269); 
so  foreigners  in  foreign  ships  are  punishable  by  English  law  for 
crime  committed  on  board  in  English  rivers :  Oiunninghcum^s  Case 
(Bell  0.  C.  72;  8  Cox  C.C.  194).  It  is  said,  indeed,  that 
in  the  absence  of  clear  evidence  of  intention  to  the  contrary, 
a  general  statute  is  not  to  be  construed  to  extend  to  foreigners ; 
and  this  is  quite  true  of  foreigners  out  of  the  Umits  to  which  the 
statute  is  geographically  applicable,  but  it  is  not  true  of  foreigners 
within  those  limits.  In  fact,  this  rule  of  construction  is  puly 
another  mode  of  expressing  the  more  general  rule  that  statutes 
are  to  be  so  construed  as  to  apply  only  to  those  persons  and  places 
which  are  within  the  dominion  of  the  legislative  power:  see 
Maxwell  on  Statutes,  p.  123.  Reference  was  made  in  the  course 
of  the  argument  to  the  case  of  The  Saxonia  (15  Moo.  P.  C.  262), 
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Rbo.        in  support  of  the  proposition  that^  in  the  absence  of  express, 
V-  words^  a  statute  ought  not  to  be  construed  so  as  to  affect  a  foreign 

^""''  ship  even  in  English  waters.  But  when  the  case  is  looked  at  it  will 
1876.  be  seen  that  the  decision  only  was  that  the  statutory  enactments 
^^—7  _  there  in  question  {i.e.  17  &  18  Vict.  c.  104,  ss.  291,  295,  298) 
F^mm^  were  confined  to  British  ships ;  and  it  is,  I  think,  quite  consistent 
Manshuahter  with  that  case  to  hold  that  criminal  laws,  applicable  generally 
on  the  high  oyer  a  given  sea  area,  are  applicable  to  everything  within  that  area 
'""*  unless  there  be  some  special  exemption  in  its  favour.  It  is,  how- 
ever, argued  that  a  foreign  ship  in  its  passage  over  the  high  seas 
is  subject  and  subject  only  to  the  law  of  the  country  to  which  the 
ship  belongs ;  that  such  a  ship  is  part  of  the  territory  of  that 
country,  and  that  the  laws  of  no  other  country  apply  to  it ;  and  it 
is  further  contended  that  this  proposition  is  true,  not  only  with 
respect  to  the  conduct  of  those  on  board  inter  se,  but  also  with 
Judgment  of  resp^ct  to  their  conduct  towards  other  persons.  This  contention 
Lindley,  J.  renders  it  necessary  to  investigate  the  doctrine  that  a  merchant 
ship  is  part  of  the  territory  of  the  country  whose  flag  she  bears. 
It  is  obvious  that  she  is  not  so  in  point  of  fact ;  and  it  is  easy  to 
show  that  the  doctrine  holds  good  to  a  very  limited  extent  indeed. 
First,  it  is  admitted  that  a  foreign  merchant  ship,  which  enters 
the  ports,  harbours,  or  rivers  of  England,  becomes  subject  to 
English  law;  her  so-called  territoriality  does  not  in  that  case 
exclude  the  operation  of  English  law:  {Gunningham^s  Case, 
Bell,  72 ;  8  Oox  C.C.  194.)  Secondly,  it  is  conceded  that  even 
in  time  of  peace  the  territoriality  of  a  foreign  merchant  ship 
within  three  miles  of  the  coast  of  any  state  does  not  exempt 
that  ship  or  its  crew  from  the  operation  of  those  laws  of  that 
state  which  relate  to  its  revenue  or  fisheries.  Thirdly,  in  time 
of  war  the  so-called  territoriality  of  a  ship  of  one  of  the  belli- 
gerents does  not  subject  it  to  invasion  or  capture  within  three  miles 
of  a  neutral  coast.  Fourthly,  in  time  of  war  the  so-called  terri- 
toriality of  a  neutral  merchant  ship  does  not  exempt  it 
from  invasion  in  search  of  contraband  of  war.  Fifthly,  in 
time  of  war  this  country  has  invariably  denied  that  the 
territoriality  of  a  neutral  merchant  ship  protected  enemy's 
goods  on  board;  and  although  England  has  agreed  with  some 
nations  that  in  future  free  ships  shall  make  free  goods  (unless 
contraband  of  war),  England  resolutely  maintains  the  old 
doctrine  against  all  other  nations.  In  all  these  cases  the 
territoriality  of  the  ship  becomes  an  unmeaning  phrase,  and  care 
must  be  taken  not  to  be  misled  by  it,  and  not  to  allow  the 
general  assertion  that  a  ship  is  part  of  the  territory  whose  flag 
she  bears  to  pass  unchaUeuged,  and  to  be  made  the  basis  of  a 
legal  argument.  When,  indeed,  a  ship  is  out  at  sea  in  waters 
which  are  not  the  territorial  waters  of  any  state,  it  is  right  that 
those  on  board  her  should  be  subject  to  the  laws  of  the  country 
whose  flag  she  bears ;  for  otherwise  they  would  be  subject  to  no 
law  at  all.  To  this  extent  a  ship  may  be  said  to  be  part  of  the 
territory  of  the  country  of  her  flag  (see  Man.  Law  of  Nations, 
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pp.  117-255) ;  but  so  to  speak  of  her  is  to  employ  a  metaplior^        Rm. 
and  this  must  never  be  lost  sight  of.     Again,  for  some  pui-poses       j^^ 

at  all  events,  a  ship  may  remain  subject  to  the  laws  of  her  own        ^' 

state  even  when  in  the  territorial  waters  of  another  state.     In        1876. 
Reg.  V.  Anderson  (L.  Rep.  1  0.  C.  R.  161 ;  11  Cox  C.C.  198)  a^j^^on- 
foreigner  was  tried  and  convicted  in  England  for  a  manslaughter    Foreigner^ 
committed  by  him  when  on  board  a  British  ship  in  the  Graronne.  Maruhuahur 
It  was  held,  that  though  he  might  have  been  properly  tried     onmhigh 
and  convicted  in  France,  the  jurisdiction  of  the  English  courts 
over  him  was  not  thereby  ousted.     The  so-called  territoriality  of 
a  ship  may  give  jurisdiction  to  the  state  whose  flag  she  bears 
without  exempting  her  from  the  jurisdiction  of  the  state  whose 
waters  she  enters.     It  is,  however,  said  that  the  criminal  law  of  a 
state  does  not  apply  to  those  on  board  a  foreign  ship  merely 
passing  through  its  waters,  and  we  were  referred  to  an  American 
decision  of  United  States  v.  Kessler  (Baldwin^s  Rep.  p.  15),  and  to  Judgment  of 
a  note  in  Russell  on  Crimes,  vol.  1,  p.  155,  in  support  of  this    Lindloy,  J. 
proposition.    Reference  was  also  made  to  the  French  law,  accord- 
ing to  which  such  crimes  are  not  punishable  unless  they  affect 
persons  other  than  the  crew  and  passengers  of  the  vessel :  (see 
Wheaton's  Elem.  6th   edit.   p.  154,  &c.,  and  Reg.  v.  Anderson^ 
(L.  Rep.  1  C.  C.  R.  161 ;  11  Cox  C.  C.  198).     The  case  of  United 
States  V.  Kessler  (Baldwin's  Rep.  p.  15),  was  a  case  of  robbery 
on  board  a  foreign  ship,   and  persons  not  on   board  were  not 
affected;  moreover,  the  robbery  was,  in  fact,  committed  when 
the  ship  was  on  the  ocean,  and  not  when  she  was  within  three 
miles  of  the  coast.      The  note  in  Rubs.  vol.  1,  p.  155,  is  a 
note  to  Cunningham's  case  (Bell  0.  C.  72;  8  Cox  C.C.  194), 
which  turned  on  a  technical  point  of  venue.     The  ship  in  that 
case   was  an   American   ship  in  the   sea    (i.6.,   in  the  British 
Channel),  but  in  the  body  of  the  county  of  Glamorgan ;  a  crime 
was  committed  on  board ;  the  venue  was  laid  in  Glamorganshire, 
and  the  prisoner  was  convicted.     He  was  not  indicted  for  an 
offence  committed  on  the  high  seas  under  7  &  8  Vict.  c.   2. 
The  note  referred  to  is  as  follows  : — 

Ab  the  offen^  in  this  case  was)  eommitted  on  a  foreign  yeiael  it  oonld  not  hare 
been  tried  as  an  Admiralty  o£Fence. 

I  can,  however,  find  no  decision  in  this  country  or  elsewhere  to 
the  effect  that  a  crime  committed  on  board  a  foreign  ship  whilst 
navigating  the  coast  waters  of  another  state  is  not  punishable  by 
the  kws  of  that  state.  But  inasmuch  as  all  persons  on  board  are 
under  the  protection  of  the  laws  of  the  country  to  which  the  ship 
belongs,  it  may  be  that  crimes  on  board  such  ships,  and  affecting 
no  one  except  their  own  passengers  and  crew,  may  form  an 
exception  to  the  general  rule  that  a  crime  is  punishable  by  the 
law  of  the  country  or  geographical  area  in  which  it  is  committed. 
But  even  assuming  this  exception  to  be  established,  there  is 
neither  principle  nor  authority  for  extending  the  exception  to 
cases  where  persons  on  board  foreign  ships  commit  offences 
against  other  people.    The  reason  for  the  exception  (if  any 
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Rbo.        exception  there  be)  does  not  extend  to  sacli  cases  j  and  so  to 
^'  extend  it  woold^  in  my  jadgment,  be  most  unreasonable  and 

*"'  most  injurious  to  the  interests  of  all  civilised  states.  The 
1876.  French  law  draws  the  distinction  clearly  between  the  two 
7  ri2ft^'  classes  of  cases ;  and  whilst  the  French  criminal  courts  refuse  to 
^Foreigmr^  exercise  any  jurisdiction  where  no  one  is  injured  except  persons 
Manshuahter  Subject  to  tue  law  of  the  flag  of  the  foreign  ship^  they  naturally  claim 
on  ths  bgh  jurisdiction  and  exercise  it  where  injuries  are  sustained  by  other 
'^^^  persons.  Indeed  the  concession  made  on  all  hands  that  a  ship  in 
territorial  waters  is  subject  to  the  regulations  of  police  and  safety 
of  the  state  whose  shores  are  washed  by  them,  appears  to  me  to 
be  a  concession  of  the  whole  principle  lor  which  it  is  necessaiy 
for  the  Grown  to  contend.  The  object  of  police  laws  and  the 
object  of  criminal  laws  are  precisely  the  same^  viz.^  the  pre- 
servation of  peace  and  order,  and  the  punishment  more  or  less 
Judgment  of  severe  of  those  who  disturb  it.  The  boundaries  between  police 
Lindley,  J.  law  and  criminal  law  are  not  set  by  any  general  principle,  but 
depend  simply  on  what  is  considered  expedient;  and  it  is 
entirely  discretionary  with  each  legislative  power  to  say  what 
offences  committed  within  the  limits  of  its  dominion  snail  be 
dealt  with  summarily  by  the  police  and  what  shall  be  tried  more 
deliberatelv  and  be  punished  more  severely.  If  any  state  chooses 
to  extend  its  own  criminal  laws,  in  addition  to  its  police  laws,  to 
offences  committed  on  the  hi^h  seas  within  its  dominion,  there  is 
no  principle  of  international  law  which  forbids  the  application  of 
such  criminal  laws  to  foreigners,  who,  whilst  passing  through  the 
territorial  waters  of  that  state  in  foreign  ships,  injure  persons 
over  whom  that  state  has  thrown  its  protection.  It  appears  to 
me  that  the  statute  law  of  this  country,  construed  with  reference 
to  established  doctrines  of  international  law,  has  placed  under 
tiie  protection  of  our  criminal  law  all  persons  on  the  high  seas 
within  three  miles  of  the  English  shores ;  and  conceding  that  it 
is  doubtful  whether  those  laws  apply  to  cases  where  offences  are 
committed  on  foreign  ships  traversing  those  seas,  and  no  one, 
save  their  passengers  or  crew,  are  concerned  in  or  suffer  from 
what  is  done  on  boetrd,  I  am  unable  to  come  to  the  conclusion 
that  other  persons  in  those  waters  are  deprived  of  the  protection 
thrown  around  them  when  they  are  injured  by  the  passengers  or 
crew  of  a  foreign  passing  ship.  A  contraty  doctrine  would  be  most 
injurious  and  startling  in  its  consequences ;  for,  if  such  doctrine 
were  to  prevail,  it  would  follow  that,  although  crimes  amounting 
by  the  law  of  nations  to  piracy  might  be  punished  in  Englana 
if  committed  by  a  foreigner  on  the  high  seas,  this  country  would 
be  powerless  to  punish  a  foreigner  for  any  less  crime  than  piracy 
by  the  law  of  nations,  although  committed  within  a  few  yards  of 
low-water  mark,  provided  only  he  were  on  board  a  passing 
foreign  ship  when  he  committed  the  crime.  He  might,  according 
to  this  doctrine,  wilfully  run  down  a  boat,  recddessly  injure 
others  to  any  extent,  and  yet  not  be  punishable  by  our  criminal 
law  as  distinguished  from  our  police  kw.     Indeed,  I  do  not  see 
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wHy  he  should  not  be  firee  from  paniBhment  by  English  criminal       Rao. 
law^  even  if  when  on  board  his  snip  he  shot  and  murdered  some       ^' 

one  off  it;  for  such  a  crime  is  not  necessarily  piracy  by  the  law        ." 

of  nations.     That  he  might  be  apprehended  and  sent  to  his  own        1876. 
country  for  trial  is  scarcely  an  equivalent  for  trial  on  the  spot  j  ^TfT 
where    the  witnesses    are,    and    means  of   proof   are    reaoily   j^JJ^J^JJiT 
accessible.     It  is  no  answer  to  this  observation  to  say  that  the  Mmi&Bmhier 
cases  I  have  put  would  be  punishable  by  the  law  of  England  as    ontheki^h 
piracy ;  for  tie  argument  to  which  I  am  addressing  myself  is        '"*' 
that  the  criminal  law  of  England,  as  distinguished  from  the  law 
of  nations  relating  to  piracy,  has  no  application  to  foreigners  in 
the  situation  supposed.    Nor  do  I  feel  the  force  of  the  observa- 
tion that  the  crime  of  which  the  prisoner  in  this  case  has  been 
convicted  is  treated  as  manslaughter  or  homicide  by  the  law  of 
England  alone.     The  question  whether  he  is  amenable  to  the 
criminal  law  of  England  in  no  way  depends  upon  how  he  is  to  judgment  of 
be  treated  by  that  law  if  amenable  to  it.     On  the  other  hand,  it    Lindiej,  J. 
is  said  that  the  consequences  of  upholding  this  conviction  will 
be  inconvenient  and  absurd.     It  is  said  to  be  absurd  that  a  child 
born  in  a  foreign  ship  passing  through  English  waters  shojild  be 
treated  as  a  native-bom  English  subject.     I  am,  however,  by  no 
means  prepared  to  admit  this  to  be  a  consequence  of  the  limited 
principles  on  which  I  have  sought  to  show  that  this  conviction  is 
right ;  and  even  if  such  consequence  were  to  follow,  it  would 
rather  be  the  law  of  allegiance  than  the  criminal   law  which 
would  deserve  to  be  called  absurd.     Again,  it  is  said  to  be 
absurd  to  expect  foreigners  to  know  the  laws  of  all  countries         « 
along  whose  shores  they  sail;   and  that  it  would  be  cruel  to 
punish  them  for  infringing  those  laws  when  ignorant  of  them. 
But  this  observation,  though  forcible  when  urged  against  the 
doctrine  that  whatever  takes  place  on  board  a  coasting  ship  is 
cognisable  by  the  shore  authorities,  loses  all  its  force  when  urged 
against  the  rule  that  those  on  board  such  ship  are  to  conduct 
themselves  so  as  not  to  injure  other  people,  and  that  if  they  fail 
in  this  respect  they  are  punishable  by  t^e  law  of  the  land  near 
which  they  are  sailing.     Lastly,  it  is  urged  that  the  jurisdiction 
contended  for  by  the  Crown  has  never  been  exercised,  and  this 
apparently  is  the  fact.     On  the  other  hand,  no  case  appears  ever 
to  have  arisen  for  its  exercise.     So  far  as  precedent  is  concerned, 
the  case  before  us  is  quite  new.     It  must,  therefore,  be  decided 
on  principle ;  and  the  absence  of  any  precedent  either  way  is  by 
no  means  conclusive  against  the  existence  of  the  jurisdiction. 
To  say  that  the  Admiralty  had   no  criminal  jurisdiction  over 
persons  on  board  foreigpi  ships  on  the  high  seas,  even  though 
close  to  our  shore,  is  simply  to  assert  the  proposition  which  has 
to  be  considered;   and  I  have  endeavoured  to  show  that  its 
jurisdiction  was  general  over  the  English  coast  waters ;  and  that 
there  is  no  principle  or  authority  for  holding  it  to  have  been 
restricted  to  tiie  eidient  contended  for  on  behfdf  of  the  prisoner. 
The  question  does  not,  I  think,  turn  on  any  of  those  technical 
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Raa.        diRtinctions  taken  in  the  older  cases  between  tHe  limits  of  the 
-^         jnrisdiction  of  the  several  courts  of  this  country ;  but  upon  the 

^'       broad  consideration  of  English  and  international  law ;  and  for 

1876.       the  reasons  I  have  given  I  am  of  opinion  that  this  conviction 

JwU£^im^  ought  to  be  affirmed.      In  the  view  thus  taken,  it  beoomee 

ForeioMr^   unnecessary  to  consider  whether  the  conviction  can  be  supported 

MavMauahter  on  the  ground  that  the  offence  of  the  prisoner  was  committed  on 

m  th€  higk    board  the  8tr(Uhelyde,  and  not  on  board  the  Franconia.    The 

**"'  '     case  of  the   United   States  v.  D(wi8   (2  Sumner,  482)    is  an 

authority  in  support  of  the  conviction  on  this  ground  also,  but  I 

am  not  satisfied  on  this  point ;  I  prefer  to  rest  my  judgment 

upon  the  broader  ground  that  the  waters  around  the  coast  of 

England  are  under  the  protection  of  English  law,  and  that  all 

persons,  whether  English  or  foreign,  who  recklessly  navigate 

those  waters  and  thereby  cause  others  to  lose  their  lives,  are 

punishable  by  the  crimin^J  law  of  this  country. 

Judgmentoof      PoLLOCE,  B.,  and  FiELD,  J.,  said  they  had  prepared  judg- 

PoUook,  B.,    ments  which  it  would  be  useless  to  read  now,  as  they  had  had  the 

and  Field,  J.  opportunity  of  reading  the  judgment   which   the   Lord  Chief 

Justice  of  England  was  about  to  read,  in  which  they  entirely 

agreed. 

Judgment  of       DsNiCAU,  J. — ^The  question  in  this  case  of  manslaughter  is 
Dwunen,  J.    whether  the  Central  Criminal  Court,  by  virtue  of  the  Act  of  4  & 
5  WUl.  4,  c.  36,  s.  22,  had  jurisdiction  to  try  the  prisoner,  Ferdinand 
Ee^,  a  foreigner.   The  i)ri8oner  was  tried  upou  an  indictment  in 
•  which  the  venue  was  laid  in  the  Central  Criminal  Court.    It 

contained  two  counts,  one  of  which  alleged  a  felonious  killing  and 
slaying  ''upon  the  high  seas.''.  The  other  omitted  those  words. 
It  was  suggested  upon  the  argument  that  this  case  was  consistent 
with  the  possibility  of  the  deceased  having  jumped  overboard 
from  alarm,  and  so  perished.  All  I  will  say  as  to  this  suggestion 
is,  that  I  do  not  feel  at  liberty  to  adopt  it  in  any  sense  inconsistent 
with  a  death  by  manslaughter.  If  there  were  any  real  doubt  upen 
the  question  whether  the  deceased's  death  was  immediately 
caused  by  the  wrongful  act  of  the  prisoner  under  such  circum- 
stances as  to  constitute  the  offence  of  manslaughter,  subject  only 
to  the  question  of  jurisdiction,  I  should  have  desired  that  the  case 
should  nave  been  more  fuUy  stated ;  but  I  think  it  is  clear  that  the 
only  point  intended  to  be  decided  by  us  is  whether,  assuming  the 
verdict  of  the  jury  to  be  right,  and  manslaughter  to  have  been 
committed  somewhere,  this  is  a  case  where  the  offence  of 
manslaughter  was  committed,  by  a  person,  under  such  circum- 
stances, and  in  such  a  place  as  to  give  the  Central  Criminal 
Court  jurisdiction.  I  can  onlv  read  the  case  as  stating  that  the 
prisoner,  by  his  negligence  m  continuing  to  navigate  a  vessel 
which  was  ''under  his  immediate  direction"  in  a  wrong  and 
dangerous  course  caused  her  to  strike  and  sink  the  Strathclyde, 
and  so  committed  manslaughter  by  drowning,  subject  only  to  the 
question  whether  such  manslaughter  was  "an  offence  committed  " 
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within  tlie  jarisdiotion  of  the  Admiralty  now  exdroised  by  the        Baa. 
Central  Criminal  Court.  The  question  then  is^  whether,  where  the       ^^^ 

foreigpi  captain  of  a  foreign  ship  so  negligently  manages  his  ship        * 

that  she  cuts  into  a  British  ship  with  her  own  stem,  makes  a  hole  1876. 
in  her,  and  sinks  her,  and  a  passenger  is  thereby  drowned  in  the  j^;,^J^,i_ 
sea  from  the  foundering  of  the  ship,  all  happening  on  the  high  Foreigner- 
seas  within  three  miles  of  the  shore  of  England,  the  foreign  MuneUwahier 
captain  (being  afterwards  in  England)  is  Uable  to  be  tried  for  ^  ^  ^^* 
manslaughter  in  the  Central  Criminal  Court,  and  to  be  convicted 
upon  either  count  of  an  indictment  such  as  the  present.  I  am  of 
opinion  that  he  is  so  liable.  The  first  ground  upon  which  I  consider 
that  this  liabiUty  exists  is  that  upon  which  it  was  last  placed  by 
the  Solicitor-General  in  his  learned  and  exhaustive  argument. 
The  Central  Criminal  Court  has,  by  s.  22  of  4  &  5  Wm.  4,  c.  36, 
jurisdiction  to  inquire  of,  hear  and  determine,  any  offence  or 
offences  committed  or  alleged  to  have  been  committed  on  the  high  judgment  of 
seas  or  other  places  within  the  jurisdiction  of  the  Admiralty  of  Denman,  J. 
England.  A  doubt  has  been  expressed  in  the  course  of  th^s  case 
whether  the  words  "  within  the  jurisdiction  of  the  Admiralty  of 
England  ^*  apply  to  the  words  "  offences  committ-ed,^'  or  to  the 
words  ''  other  places.''  I  am  strongly  inclined  to  think  the  latter, 
but  it  does  not  appear  to  me  important  for  the  purposes  of  this 
case  to  decide  this,  or  to  hold  that  they  may  not  apply  to  both ; 
for  in  the  present  case  the  offence  charged,  viz.,  manslaughter,  is 
one  which  is  clearly  within  the  jurisdiction  of  the  Admiralty,  so 
far  as  its  nature  is  concerned  (see  Reg,  v.  Anderson^  Law  Rep.  1 
C.  C.  R.  161 ;  s.  c.  38  L.  J.  12,  M.  C. ;  11  Cox  C.C.  198) ;  and  it 
was  dearlv  committed  upon  the  high  seas,  and  therefore  within 
the  area  of  Admiralty  jurisdiction,  in  the  sense  that  if  it  had  been 
committed  by  one  British  subject  in  one  British  ship  running 
down  another  British  ship  and  so  drowning  another  British 
subject,  the  Admiralty,  and  not  the  common  law  tribunal,  would 
have  had  jurisdiction.  If  this  be  so,  the  first  question  seems  to 
be  reduced  to  this:  does  the  4  &  5  Will.  4,  c.  36,  s.  22,  apply  to 
a  case  of  a  manslaughter  by  running  down  a  British  ship  on  the 
high  seas  and  drowning  its  crew  and  passengers  (such  running 
down  and  drowning  being  all  completed  on  the  high  seas), 
whether  the  running  down  and  drowning  be  caused  by  a  foreign 
ship  or  not,  and  whether  a  foreigner  or  an  Englishman  be  the 
person  charged  f  This  question  appears  to  me  to  turn  mainly 
upon  the  question  where  is  the  '^  offence  committed  7 ''  and  in 
deciding  this  question,  I  think  we  are  bound  to  decide  according 
to  the  principles  of  English  law.  One  principle  of  English  law 
about  which  there  has  been  no  dispute  in  this  case  is  that  a 
British  ship,  as  regards  criminal  offences  committed  on  board  of 
her,  is  to  be  treated  as  British  territory,  at  all  events  so  long  as 
she  is  upon  the  high  seas,  and  is  as  much  subject  to  and  under 
the  protection  of  our  law  as  any  other  part  of  the  Queen's  domi- 
nions, though  the  tribunal  administering  the  law  relating  to 
offences  committed  on  a  British  ship  while  on  the  high  seas  is  a 


442  CRIMINAL  LAW  0A8I8. 

Rm.       different  one  from  tihat  whioh  tries  offences  committed  within  the 
— ^       body  of  a  conniy.  If  the  offence  of  manslaoghter  is  committed  by 

'       a  foreigner  on  board  an  English  ship  on  the  high  seas,  sncli 

1876.       foreigner  is  liable   to  be  tried   and   convicted  in  the  Central 
r  •  ITZ        Criminal   Conrt  exercisiner  the    jurisdiction    of   the    Court    of 
Foreigner-^   Admiralty.     This  is  clearly  established  by  numerons  authorities^ 
Motndmahur  of  which  Bsg.  ▼.  Anderson,  cited  above,  is  the  most  recent.    If^ 
on  the  high    then,  in  the  present  case  the  offence  of  which  the  prisoner  was 
convicted  was  an  offence  committed  on  board  a  British  ship  on 
the  high  seas^  I  apprehend  the  jurisdiction  to  try  was  indisputable^ 
subject  only  to  the  question  whether  a  foreigner  is  exempt   by 
reason  of  being  on  board  a  foreign  ship  himself  while  committing* 
the  offence  on  board  the  British  ship.     It  was  argued  that  the 
offence  was  not  committed  on  board  a  British  ship^  because  the 
offence  of  manslaughter  is  of  a  complex  character,  consisting  of 
Judgment  ol  an  act  of  negligence^  and  of  death  the  result  of  that  negligence ; 
Denman,  J.   and  that,  inasmuch  as  in  the  present  case  the  act  of  negUgenoe 
was  completed  on  board  a  German  ship  and  there  ended,  the 
offence,  at  all  events  as  to   one  material  ingredient  of  it^  was 
there   committed,    and   so  there  was  no  jurisdiction  to  try  a 
foreigner  as  for  an  offence  committed  on  board  a  British  ship  and 
so  on  British  territory.   In  support  of  this  view  the  case  of  Lctcey, 
cited  in  Bmgham's  Oase  (2  Rep.  93a),  was  much  relied  on.  In  my 
opinion  that  case  only  proves  that  where  the  mortal  stroke  is 
given  on  the  high  seas,  and  the  death  occurs  within  the  body  of 
a  county,  neither  the  Admiralty  nor  the  judges  who  try  offences 
committed  within  the  body  of  the  county  had  at  common  law 
jurisdiction  to  try^  and  therefore  the  jurisdiction  given  to  the 
Central  Criminal  Court  would  not  apply  to  such  a  case.    Mr. 
Benjamin,  in  his  admirable  argument,  admitted  that  such  was  the 
whole  effect  of  that  case.     But  that  decision  or  dictum  (for  it 
seems  to  me  to  be  no  more)  (see  1  Leon.  270),  appears  to  be 
wholly  inapplicable  to  the  present  case,  for  in  the  present  case  the 
whole  offence^  of  whatever  elements  it  may  consist,  was  clearly 
committed  on  the  high  seas.     The  negligence,  the  mortal  stroke^ 
and  the  resulting  death  all  took  place  out  of  the  body  of  any 
county,  and  on  the  high  seas.   But  it  was  argued  on  behalf  of  the 
prisoner  that  this  is  not  sufficient,  for  that  in  the  present  case  the 
negligence  which  caused  the  death,  though  on  the  high  seas,  was 
wholly  and  completely  confined  to  acts  done  by  a  foreigner,  being 
upon  a  foreign  ship ;  that  such  negligence  is  one  of  the  main 
ingredients  of  the  manslaughter  of  which  he  has  been  found 
guilty,   and  that  therefore,  upon  the  principle  of  Lacey^s  Oase 
(2  Bep.   93a),  the  Admiralty  had  no  jurisdiction   to   try  the 
prisoner.    I  think  this  objection  is  completely  answered  by  the 
case  which  was  cited  by  the  Solicitor-General, Ooom&0^«  0a8e{l  Lea. 
0.  C.  432),  stated  in  East's  P.  C.  p.  867;  as  follows  :— 

Where  one  standing  on  the  shore  shot  another  standing  in  the  sea  who  aftor- 
wazds  died  on  hoard  a  ihip,  all  the  judges  held  that  the  trial  must  he  in  the  Admiralty 
Court,  and  not  at  common  law. 


»  Mi/.ir 
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The  report  in  Leach  shows  that  the  case  was  one  of  murder.        Rm. 
The  deceased  was  a  sailor  on  board  a  boat  which  had  ran  aground       ^^ 

on  a  sand-bank  about  100  yards  from  the  shore ;  and  the  prisoner^        ' 

a  smuggler,  being  on  the  shore  firing  at  other  sailors  who  were        1876. 
endeavouring  to  push  off  the  boat,  struck  and  killed  the  deceased,  j-^^- 
who  died  in  the  boat,  or  possibly  on  board  the  ship  to  which  he    jFor^gner-^ 
belonged,  at  sea.  The  case  was  argued  twice  by  counsel,  before  all  ManJaMhter 
the  judges  but  one,  upon  the  question  whether  the  prisoner  had    ^  ***  %* 
been  properly  tried  by  the  Admiralty  tribunal,  or  whether  he        ***"' 
ought  not  to  haye  been  tried  at  common  law.     They  were  all  of 
opinion  that  the  prisoner  was  tried  by  a  competent  tribunid,  and 
the  prisoner  was  executed  pursuant  to  the  sentence.     This  case 
appears  to  me  to  be  a  strong  authority  for  the  Crown  to  this  ex- 
tent, viz.,  that  if  the  present  case  had  been  one  of  murder  and  not 
of  manslaughter,  if  the  prisoner,  instead  of  negligently  causing  his 
ship  to  strike  the  Strathclyde,  had  purposely  and  of  malice  sibre-  jadgment  of 
thought  done  the  same  act,  the  mortal  stroke  in  contemplation  of  Denmaii,  J. 
law  would  have  been  given  where  it  actually  took  effect,  which 
having  been  on  board  a  British  ship  on  the  high  seas  and  the 
death  also  on  the  high  seas,  there  could  have  been  no  question 
whatever  as  to  the  jurisdiction  of  the  Central  Criminal  Court  to 
try  the  offence  as  one  committed  on  the  high  sects,  and  within  the 
jurisdiction  of  the  Admiralty  transferred   to  that  court.     Then 
does  the  circumstance  that   the  offence  here  alleged  was  man- 
slaughter and  not  murder  make  any  difference  as  regards  the 
question  of  jurisdiction  7     It  is  said  that  it  does.     The  decision 
in  Coombe^B  Case  (1  Lea.  C.  C.  432)  was  alleged  to  be  supportable  . 
on  the  ground  that  in  the  case  of  murder  the  intention  is  pre- 
sumed to  accompany  the  act,  and  so  the  shot  which  takes  effect 
on  the  high  seas  must  be  presumed  to  be  accompanied  thither  by 
the  intention  with  which  it  is  fired,  and  both  there  together  to 
operate.     I  agree  that  this  is  the  principle  upon  which  Ooombefs 
Oase  (1  Lea.  C.  C.  432)  is  founded,  and  I  think  that  such  a  pre- 
sumption is  one  of  good  sense  and  sound  law*     But  I  fail  to  see 
any  true  principle  upon  which  a  distinction  can  be  drawn  between 
a   case  of  murder  and   a  case  of  manslaughter  so  far  as  the 
jurisdiction  to  tiry  is  concerned,  on  the  ground  that  in  the  one 
case  there  is  an  intention  to  kill  accompanying  the  stroke  and 
operating  at  the  place  where  it  takes  effect,  and  that  in  the  other 
case  there  is  no  such  intention.     In  my  opinion,  the  negligence 
operates  just  as  much  as  the  intention  at  the  spot  where  the 
violence  is  done,  and  though  death  is  an  ingredient  of  either 
offence  equally,  and  therefore,  if  death  had  not  occurred  within 
the  Admiralty  jurisdiction,  Lacey's  Case  (1  Leon.  270),  but  for  a 
subsequent  statute,  would  have  applied.     I  can  find  no  case  nor 
authority  of  text-writers  on  English  criminal  law  which  furnishes 
any  ground   for   saying   that  where    the    stroke    or    collision 
which  causes  the  death  and  the  death  itself  both  occur  within  a 
certain  jurisdiction,  and  the  case  is  one  either  of  manslaughter  or 
murder,  the  mere  fact  that  in  the  one  case  there  is  intention  to 
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Rw.        kill,  and  in  the  other  case  only  recklessness  (posing  a  killing  by 
^'         precisely  the  same  instrument,  makes  any  difiFerence  as  to  the 
^'       liability  of  the  prisoner  to  be  tried  for  ''  an  oflFenoe  committed 
1876.        within  the  jurisdiction/'  My  brother  Grove  during  the  argument 
Jurus"'        pointed  out  one  consequence  of  such  a  distinction  which  I  must 
Fordma^  confess  appears  to  me  to  be  almost  conclusive  against  it.  Suppose 
Maruhuahter  murder  in  this  case  had  been  charged,  and   clear  jurisdiction 
on  the  high    admitted  on  all  hands  to  try  for  murder  if  malice  prepense  were 
'^^'        proved,  and  the  jury  thinking  malice  prepense  not  proved,  but 
negligence  established,  had  found  the  prisoner  guilty  of  man- 
slaughter, would  the  court  be  bound  to  set  aside  the  conviction 
on  the  ground  of  negligence  only,  and  not  malice,  having  been 

E roved,  though  if  intention  to  kill  had  been  established,  it  would 
ave  held  the  jurisdiction  established  ?  Again,  can  it  be  main- 
tained that  if  a  foreigner  passing  by  in  his  boat  fired  deliberately 
Judgment  of  **  *^  person  on  a  British  ship  and  killed  him  ho  would  be  triable, 
Denman,J.  but  that  if  he  recklessly  fired  and  killed  the  same  person  he 
would  not  be  triable  ?  It  seems  to  me  that  this  distinction  would 
be  contrary  to  English  law,  which  alone  we  are  to  administer, 
and  that  it  could  not  be  so  held  without  practically  overi^iUng 
Ooombe's  Case  (1  Lea.  0.  0.  432),  by  which  we  ought  to  abide. 
Upon  a  question  of  venue,  I  can  find  no  trace  of  any  authority 
for  saying  that  there  is  any  such  distinction.  I  must  confess 
that  it  appears  to  me  impossible  to  read  the  case  of  The  United 
States  V.  Davis  (2  Sumner,  482),  without  coming  to  the  conclusion 
that  Story,  J.,  had  never  heard  or  thought  of  the  distinction  in 
question,  which  of  itself  appears  to  me  to  be  a  very  strong  argu- 
ment against  its  existence.  That  was  a  case  of  manslaughter, 
and  Story,  J.,  says  : — 

I  say  the  o£Fenee  wai  committed  on  board  of  the  schooner;  for,  although  the 
gun  wai  fired  from  the  ship  Rose,  the  shot  took  effect  and  death  happened  on  board 
of  the  schooner,  and  the  act  was,  in  contemplation  of  law,  done  where  the  shot 
took  effect. 

The  same  view  of  the  law  seems  to  have  been  entertained  by 
the  law  officers  of  the  Crown  in  the  year  1725,  when  our  Attorney 
and  Solicitor* General,  Sir  Philip  Yorke  and  Sir  Clement  Wearg, 
advised  that  a  manslaughter  committed  by  firing  a  gun  from  a 
fort  in  Barbadoes,  and  unlawfully,  though  not  intentionally,  killing 
a  person  on  board  a  ship  two  miles  off  at  sea,  was  not  triable  in 
any  court  of  common  law,  but  either  in  the  Admiralty  Court  at 
Barbadoes,  or  by  a  special  commission  under  11  &  12  Will.  3,  c.  7 : 
(see  Forsyth's  Cases  and  Opinions  on  Constitutional  Law,  p.  219.) 
I  therefore  feel  bound  to  look  at  this  case  exactly  as  though  it 
were  one  of  murder  caused  by  intentionally  running  down  the 
Strathclyde,  so  far  as  the  question  of  jurisdiction  is  concerned.  In 
such  case,  would  not  the  charge  have  been  one  of  an  offence  com- 
mitted on  British  territory,  i.e.,  a  British  ship  on  the  high  seas,  by 
a  foreigner  having  in  contemplation  of  law  entered  the  British 
ship,  and  there  committed  the  offence  afterwards  completed  by 
the  death  of  the  deceased,  withiu  the  jurisdiction  of  the  Admiralty  ? 
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I  think  it  would.     The  case  of  Coombea,  already  referred  to>  was        Rk. 
a  case  of  the  trigger  pnlled  ashore^  the  man  killed  in  a  boat  at       ^- 
sea.     The  bullet  sent  from  the  shore  haying  done  the  mischief  at  ^' 

sea^  it  was  held  that  the  prisoner  had  "  committed  the  offence  at        1876. 
sea."     That  was  a  case  of  murder ;  but  the  case  of  Ths  United  j   .  T^T 
States  V.  Davis    (2  Sumner,  482),  which  was  a  case  of  man-    Foreign^^ 
slaughter,  was  decided  upon  the  same  principle ;  and  it  appears  Manalcatghter 
to  me  that  the  principle  is  sound  and  reasonable.     Applying  that    *"  '**  **^^ 
principle  to  the  present  case,  I  can  see  no  reason  for  drawing  any 
distinction  between  the  case  of  propelling  a  bullet  from  a  gun 
and  that  of  striking  with  the  further  end  of  a  spear,  or  directing 
the  prow  of  a  ship  so  as  to  strike  either  a  person  or  a  vessel 
containing  a  number  of  living  beings.     Can  a  ship  directed  by 
its  captain  against  the  hull  of  another  ship,  and  there  inflicting 
an  injury  which  sends  it  to  the  bottom  in  a  few  minutes,  and 
drowns  its  crew  and  passengers,  be  more  appropriately  said  to  be  jadgment  of 
inflicting  the  mortal  stroke  at  any  place  than  where  she  makes  the    Denmao,  J. 
hole  through  which  the  water  rushes,  which  sends  the  ship  to  the 
bottom  and  drowns  those  on  board  ?     And  if,  as  in  this  case,  she 
penetrates  the  skin  of  the  other  vessel  some  feet,  must  it  not  be 
held  that  the  person  under  whose  immediate  direction  she  is  does 
the  mischief  which  is  most  entitled  to  be  called  the  "  mortal 
stroke  "  on  board  the  ship  which  is  sunk  ?    I  think  it  must.    But 
it  is  argued  that  the  law  which  gives  our  Courts  jurisdiction  to  try 
offences  upon  the  high  seas  cannot  be  held  to  apply  to  this  case, 
because  the  prisoner  was  a  foreigner  on  his  own  ship,  and  there- 
fore not  amenable  to  our  criminal  law.    I  am  of  opinion,  however, 
'   that  the  law  which  makes  foreigners  liable  for  the  violation  of  our 
criminal  law  for  offences  committed  by  them  when  bodily  on  our 
soil,  whether  there  by  their  own  desire  or  not,  is  not  so  restricted 
as  to  leave  them  unpunishable  because  they  may  have  been  on  a 
foreign  ship  at  the  time  of  the  Commission  of  the  offence.     By 
way  of  illustration :  suppose  that  a  foreigner  in  a  foreign  ship, 
lying  on  the  sea  in  deep  water,  were  to  commit  a  burglary  by 
thrusting  a  hooked  stick  through  the  window  of  some  building 
adjoining  the  sea,  and  thus,  and  thus  only,  to  break  in  and  steal 
goods  and  chattels.     I  think  that  iu  such  a  case,  if  he  were  to  be 
afterwards  on  shore,  our  Courts  would  have  jurisdiction  to  try 
him,  and  that  if  they  tried  him,  they  must  hold  that,  though  he 
was  a  foreigner  in  a  foreign  ship  on  the  high  seas,  he  was  not  the 
less  a  foreigner  breaking,  entering,  and  stealing  in  the  county  of 
S.,  and  therefore  liable  to  be  tried  and  punished  there.      It  is 
argued  that  there  would  be  hardship  in  trying  a  foreigner,  who 
knows  not  our  laws,  for  an  act  which  might  be  regarded  quite 
differently,  and  triable  by  totally  different  rules,  and  punishable 
by  a  different  punishment,  in  his  own  country.     But  I  do  not 
think  that  this  argument  ought  to  prevail.     It  might  be  thought 
hard  to  try  a  foreigner  for  manslaughter  committed  by  gross 
negligence  in  driving  fiiriously  and  recklessly  along  the  road  to 
the  nearest  town  immediately  after  being  shipwrecked  on  our 
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ooaat,  or  immediately  after  having  fiE^Ilen  irom  a  baUoon ;   bat  I 
^•_       conoeive  it  would  be  no  legal  answer  to  such  a  charge  to  plead, 
however  tndy^  that  the  prisoner  was  a  foreigner^  and  that  in  his 
1876.       own  ooantry  manslaughter  was  only  a  civil  offence.   I  can  indeed 
easily  conceive  cases  in  which  a  jury  might  acquit  a  foreigner. 


JwrinSctiiim — 


Foreian^r-^   though  they  would  have  convicted  an  Englishman,  doing  the  same 

fanua 
en  the 
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uaKter  acts,  of  manslaughter,  as,  for  instance,  if  it  were  established  that 
5^^    the  death  had  happened  through  a  bona  fide  ignorance  of  our 
rule  of  the  road ;  but  any  defence  analogous  to  this  must  be  taken 
to  have  been  disposed  of,  so  far  as  it  would  have  been  applicable 
to  this  case,  by  the  verdict  of  the  jury,  and  in  the  absence  of  any 
such  defence,  I  apprehend  that  the  case  of  a  person,  who  does  a 
criminal  act  directly  causing  injury  or  death  to  persons  on  board 
a  British  vessel  on  the  high  seas,  must  be  dealt  with  precisely  in 
the  same  way  (though  by  a  different  tribunal)  as  that  of  a  person 
Judgment  of  committing  the  same  offence  in  England;  and  that  there  is  no 
Denman^J.   more  reason  for  reading   our  criminal    statutes  as  excluding 
foreigners  in  the  one  case  than  in  the  other.    The  conclusion  that 
the  prisoner  did  commit  the  offence  of  manslaughter  on  a  British 
ship  is,  I  think,  inevitable  from  these  considerations  and  from 
the    authorities    above    applied    to   the    case*      He  being  in 
command  of  his  ship,  which  is  found  to  have  been  under  his 
immediate  direction,  so  directed  her  as  to  cause  her  bow  to 
penetrate  the  Strathclyde  and  make  a  large  hole  in  her  through 
which  the  water  rushed  in.     I  am  of  opinion  that  the  making  of 
that  hole  was  his  negligent  act  done  within  British  jurisdiction, 
just  as  much  as  if  he  had  personally  boarded  the  vessel  and  staved 
her  in  with  a  hammer,  and  that  by  doing  that  act,  followed  as  it 
was  by  the  immediate  sinking  of  the  vessel  and  drowning  of  the 
deceased,  he  was  liable  to  be  tried  for  a  manslaughter  committed 
on  the  high  seas  within  the  jurisdiction  of  the  Central  Criminal 
Court.   I  have  felt  bound  to  write  fully  upon  this  point,  though  it 
occupied  a  comparatively  small  part  of  the  argument,  because,  in 
my  opinion,  it  is  one  of  vast  importance  to  the  security  of  British 
seamen  and  of  persons  of  all  nations  sailing  in  British  ships,  and 
therefore  entitled  to  the  protection  of  our  laws  throughout  the 
world.     I  can  see  no  ground  for  curtailing  the  generality  of  our 
criminal  law  in  such  a  case  as  this,  or  for  applying  different  prin- 
ciples from  those  which  would  be  applicable  to  a  manslaughter  on 
land.     I  cannot  see  that  it  would  in  any  way  interfere  with  the 
free  navigation  of  the  high  seas,  for  I  see  no  inconsistency  be- 
tween perfect  freedom  of  navigation  and  a  power  on  the  part  of 
each  nation  to  punish  those  who  kill  its  own  subjecte,  or  those  of 
other  countries  enjoying  its  hospitelity  on  board  its  ships,  by 
running  them  down,  whether  through  design  or  negligence.     On 
the  contrary,  I  think  that  the  real  freedom  as  well  as  the  safety  of 
navigation  would  be  impaired  if  we  were  to  place  such  a  limit 
upon  the  jurisdiction  of  our  criminal  Courts.   With  regard  to  the 
other  point  in  the  case  which  was  so  ably  and  elaborately  argued 
by  counsel,  I  am  of  opinion  that  the  jurisdiction  is  also  made  out. 
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on  the  ground  that  a  foreigner  oommitting  manBlanghter  in  the        Rn. 
course  of  navigation  of  a  foreign  ship  within  three  miles  of  the        ' ''• 

coast  is  subject  to  oar  jnrisdiction^  bat  I  do  not  think  it  necessary        * 

to  write  separately  upon  this  pointy  as  I  entirely  agree  with  the        1876. 
judgment  which  will  be  read  by  Sir  Baliol  Brett.     One  argument      .  "7": 
which  was  used  for  the  prisoner  was,  that  the  absence  of  any  proof  f^rJm^— 
of  the  exercise  of  such  a  jarisdictibn  was  strongly  against  it.     I  A/mMiaughter 
admit  that  there  is  some  force  in  the  observation,  but  I  do  not    ^  '^  ^*^^ 
think  it  goes  so  far  as  was  contended  for.     Cases  of  criminal        *^^' 
negligence  in  the  management  of  vessels  on  the  high  seas  are 
happily  very  rare;  cases  of  death  by  such  negligence  still  rarer; 
cases  in  which  either  public  opinion  or  the  feelings  of  relatives 
would  be  such  as  to  lead  to  a  prosecution  rarest  of  all.  There  are, 
to  my  mind,  sufficient  reasons  to  account  for  the  absence  of  any 
user  on  the  subject.     The  comparatively  modern  invention  of 
steam  navigation  is  of  itself  almost  enough  to  account  for  the 
absence  of  any  authority  in  ancient  times,  inasmuch  as  it  is  far 
more  difficult  to  establish  a  clear  case  of  criminal  negligence 
against  the  captain  of  a  sailing  ship  than  against  one  directing  a 
steamship  on  its  course.     But  I  can  see  no  reason  whatever  for 
holding  that  a  foreigner,  who  drives  his  own  ship  into  a  British 
ship  and  kills  its  crew  by  negligence,  is  less  responsible  to  British 
law  than  a  foreigner  would  be,  who  brought  his  ship  within  range 
of  the  Isle  of  Wight  and  shot  or  lanced  to  death  upon  a  pier  one 
of  its  inhabitants,  and  who  afterwards  landed  upon  the  island  and 
was  brought  to  trial  at  Winchester  assizes;  in  which  case,  for  the 
reasops  already  given,  he  would,  I  think,  be  punishable  by  the 
criminal  law  of  this  country  when  found  at  the  bar  of  the  proper 
tribunal.     For  these  reasons  I  think  the  conviction  was  right. 

Geovb,  J. — In  this  case,  the  defendant,  master  of  and  on  jnagmentof 
board  a  foreign  ship,  the  Franconia,  ran  into  a  British  ship,  the  Grove,  J. 
Strathclyde,  and  by  such  act  British  subjects  on  board  the  last- 
named  ship  were  drowned  off  Dover,  within  three  miles  of  the 
land.  The  defendant  was  indicted  for  the  manslaughter  of  one 
of  the  persons  so  drowned,  it  being  alleged  that  he  was  guilty  of  cul- 
pable or  criminal  negligence,  and  he  was  convicted  at  the  Central 
Criminal  Court.  For  the  purposes  of  this  case  the  Court  must 
assume  the  culpable  negligence  by  the  defendant,  and  that  it 
caused  the  death ;  the  question  reserved  is,  had  the  Court 
jurisdiction  to  try  the  case  by  virtue  of  the  Admiralty  jurisdic- 
tion transferred  to  it  by  statute  4  &  5  Will.  4,  c.  36,  s.  22,  the 
defendant  being  a  foreigner,  commanding  a  foreign  ship,  and  the 
offence  not  being  committed  on  British  soil  or  within  a  British 
port  or  river  ?  It  was  contended  by  the  counsel  for  the  Crown  : 
Ist.  That  the  belt  of  sea  extending  to  the  distance  of  three 
miles  from  the  shore  was  British  territory,  and  that  an  offence 
committed  within  it  was  within  the  criminal  law  of  this  country. 
2ndly.  That  a  person  sailing  or  swimming  within  this  belt  of 
water  in  the  Queen's  peace  is  entitled  to  the  protection  of  her 
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Rao-        law  from  aggressive  or  reckless  acts  oansing  personal  mjiuT; 
g^j^        whether  done  by  foreigners  or  by  British  subjects;  this  is,  in 

*       fact,  a  limitation  of  the  first  point.     Srdly.  That  the  offence  was 

1876.        committed  on  board  a  British  ship,  snch  ship  being  struck  and 
JuritdicHon—  Submerged  by  the  blow,   and  the  death  an  immediate    oon- 
Foreianer—    Sequence  of  it,  and  the  impinging  of  the  foreign  vessel  being  in 
ManaiaugAter  the  nature  of  a  trespass  on  a  British  ship.     These  propositions 
^  ^mou!^^    '^^^^  severally  denied  by  the  counsel  for  the  defendant.      If 
either  of  them  is  well  founded  the  conviction  is  right,  if  no  one 
of  them  is  sustainable  it  is  wrong.     I  am  of  opinion  that  tiie 
conviction  is  right,  and  that  our  judgment  should  be  for  the 
Crown.     The  proposition  that  a  belt  or  zone  of  three  miles  of 
sea  surrounding  or  washing  the  shores  of  a  nation,-^ — what  is 
termed  territorial  water, — ^is  the  property  of  that  nation,  as  a 
river  flowing  through  its  land  would  be,  or,  if  not  property,  is 
Judgment  of  Subject  to  its  jurisdiction  and  law,  is  not  in  its  terms  of  ancient 
Grove,  J.     date  j  but  this  defined  limit,  so  far  at  least  as  a  maritime  country 
like  England  is  concerned,   is  rather  a    restriction    than    an 
enlargement  of  its  earlier  claims,  which  were  at  one  time  sought 
to  be  extended  to  a  general  dominion  on  the  sea  and  subse- 
quently  over  the  channels  between  it  and  other  countries,  or,  as 
they  were  termed,  the.  narrow  seas.     The  origin  of  the  three- 
miles  zone  appears  undoubted.     It  was  an  assumed  limit  to  the 
range  of  cannon,  an  assumed  distance  at  which  a  nation  was 
supposed  able  to  exercise  dominion  from  the  shore.    I  forbear 
from   reiterating  the  terms   used  by   the  numerous  publicists 
quoted  by  the  learned  counsel  in  the  arguments  on  this  case. 
The    principal   authorities   may  be  ^  conveniently    arranged    as 
follows :  1st.  Those  who  affirm  the  right  in  what  are  generally 
termed  territorial  waters  to  extend  at  least  to  the  distance  at 
which  it  can  be  commanded  from  the  shore  or  as  far  as  arms  can 
protect  it.     2ndly.  Those  who,  assigning  the  same  origin  to  the 
right,  recognised  it  as  being  fixed  at  a  marine  league  or  three 
geographical  miles  from  the  shore.      Srdly.  Those  who  affirm 
the  right  to  be  absolute  and  the  same  as  over  an  inland  lake,  or, 
allowing  for  the  difference  of  the  subject-matter,  as  over  the 
land  itself.     4thly.  Those  who  regard   the  right  as   qualified. 
And  the  main  if  not  only  qualification  that  seems  to  me  fairly 
deducible  from  the  authorities  is,  that  there  is  a  right  of  transit 
or  passage,  and  as  incident  thereto  possibly  a  right  of  anchorage 
when  safety  or  convenience  of  navigation   requires  it,  in  the 
territorial  waters  for  foreign  ships.     Puffendorff,  Bynkerschoek, 
Casaregis,  Moser,  Azuni,  Kluber,  Wheaton,   Hautefeuille,  and 
Kaltenbom,     though     not     all    placing    the    limit    of    terri- 
torial jurisdiction  at  the  same  distance  from  the  shore,  none  of 
them  fix  it  at  a  smaller  distance  than  a  cannon-shot,   or  as 
far  off  as  arms  can  command  it ;  they  also  give  no  qualification 
to  the  jurisdiction,  but  seem  to  regard  it  as  if,  having  regard 
to    the    difference  of  land   and    water,    it    were    an    absolnte 
territorial  possession.     Chancellor  Kent  seems  also  to  recognise 
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an  exclasive  dominion.     Haatefenille  speaks  of  the  power  of  a        Rui- 
nation to  exclude  others  from  the  parts  of  the  sea  which  wash  its       ^* 

territory^  and  to  punish  them  for  infraction  of  its  laws^  and  this  as        * 

if  it  were  dealing  with  its   land   dominion.      Wheaton,  Oalvo,        1876. 
Halleck^  Masse,  Bishop,  and  Manning  give  the  limit  as  a  marine  j   .  T~T  ^ 
league,  or  three  miles.     Heffter  mentions  this  limit,  but  says  it    Fondyner— 
may  be  extended.     Ortolan,  Oalvo,  and  Mass^  put  the  right  as   Manslaughter 
one  of  jurisdiction  and  not  of  property,  but  do  not  limit  it  further     <w»^«^*^* 
than  that  the  former  writer  says  that  the  laws  of  police  and  surety 
are  there  obligatory,  and  Mass^  also  writes  of  police  jurisdiction. 
Bluntschli  says  the  territorial  waters  are  subject  to  the  military 
and  police  authorities  of  the  place.      Faustin  Helie  speaks  of 
crimes  in  these  waters   coming  within   the  jurisdiction   of  the 
tribunals  of  the  land  to  which  they  belong.     CTnless  these  words 
'^  military,  police,  and  surety,^'  be  taken  to  impose  a  limit,  no 
limit  to  the  jurisdiction  of  a  country  over  its  territorial  waters  Judgment  of 
beyond  a  right  of  passage  for  foreign  ships  is  mentioned,  as  far     Qroyo,  J. 
as  I  could  gather  from  the  numerous  authorities  cited,  except  by 
Mr.  Manning,  who  confines  it  (though  not  by  words  expressly 
negativing  other  rights)     to   fisheries,   customs,  harbours,  and 
lighthouses,    dues,    and    protection    of   territory   during    war. 
Grotius,    Ortolan,    Bluntschli,    Schmaltz,  and    Mass6    consider 
there   is  a  right  of  peaceable  passage  for  the   ships   of  other 
nations  ;  and  v  attel  ^ays  that  it  is  the  duty  of  nations  to  permit 
this,  but  seems  to  think  that,  as  a  matter  of  absolute  right,  they 
may   prohibit   it.     Such   are   the   conclusions   of   the   principal 
publicists,  most  of  whom  are  of  very  high  authority  on  questions 
of  international  law.     The  result  of  them  is  to  show  that,  as 
in  the  case  of  many  other  rights,  a  territorial  jurisdiction  over  a 
neighbouring  belt  of  sea  had  its  origin  in  might,  its  limits  being 
at  first  doubtful  and  contested,  but  ultimately,  by  a  concession  or 
comity  of  nations,  it  became  fixed  at  what  was,  for  a  long  time, 
the  supposed  range  of  a  cannon  shot,  viz.,  three  miles  distance. 
In  addition  to  the  authority  of  the  publicists,  this  three-mile 
range,  if  not  expressly  recognised  as  an  absolute   boundary  by 
international  law,  is  yet  fixed  on,  apparently  without  dispute,  in 
Acts  of  Parliament,  in  treaties,  and  in  judgments  of  courts  of  law 
in  this  country  and  America.     The  Merchant  Shipping  Act  (17  & 
18  Vict.  c.  104),  s.  527,  provides  for  injury  to  property  by  giving 
power  to  detain  a  foreign  ship  when  within  three  miles  of  the 
coast.   The  Customs'  Act  (3  &  4  Will.  4,  c.  58),  s.  2,  legislates  for 
foreign  vessels  within  one  league  of  the  coast.     The  59  Geo.  3, 
c.  38,  s.  2,  sanctions  fishing  and  drying  fish  by  British  subjects 
within  three  miles  of  the  coast.     The  33  &  34  Vict.  c.  90,  s.  2,  a 
foreign  enlistment  Act,  extends  ^'to  all  the  dominions  of  Her 
Majesty,    including     the     adjacent    territorial    waters.''      The 
Congress   of  the   United    States    has    authorised    the    district 
courts  to  take  cognizance  of  all  captures  made  within  a  marine 
league  of  the  American  shores.      In  many  treaties,  a.^.,  those 
mentioned  by  the  Lord  Chief  Justice,  of  1786,  1787,  and  1794, 
VOL.  xui.  o  a 
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Rn.        the  cannon-shot  range  is  fixed   on  as  a  zone  protected  {rom 
^'  hostilities  when  the  country  which  this  belt  adjoins  is  neutral. 

*       It  is  true  that  this  may  be  explained  as  a  mutual  concession, 

1876.        though  I  should  incline  to  regard  the  concession  rather  as  a 
."— :        disclaimer  of  rights  beyond  this  belt;  at  all  events  it  shows  that 
'  iPwei^nw^  *^^^  1™^    ^*®    ^®®^  ^^^^   OD   <>r    assumed    as  internationally 
MoMiauahter  Separable  from  the  parts  of  the  high  seas  beyond  it.     In  many 
on  the  high    cases  in  the  law  courts  cannon-shot  range    on  this  three-mile 
***"*        belt  has  been  recognised.     The  charge  of  Sir  Leoline  Jenkins, 
in  1683^  goes  beyond  this^  and  extends  the  dominion  of  the 
Crown  to  what  were  called  the  four  seas.     In  the  case  of  The 
Twee  Oebroeders  (8  C.  Robinson^  162),  it  was  held  that  a  vessel 
lying  within  the  three  miles  could  not,  by  her  boats,  make  a  good 
capture  beyond    this  distance.      So,  in  the    case  of    The  Brig 
Anne,    a    vessel,   having    anchored  and    taken    in    provisions 
Jndgmentol  within    the   three    miles,   was   seized   under    an  Act  of    Con- 
Qrove,  J.     gress   which   laid    an    embargo    on    vessels    within   the  limits 
and  jurisdiction  of  the  United  States ;   Story,  J.,  saying,  "  The 
Anne  was  certainly  in  a  place   within   the  jurisdiction   of  the 
United  States.'^     In  Gammell  v.   The  Lord  Advocate  (3  Macq. 
419-465)  the  right  of  the  Crown  to  the  bed  of  the  sea  within 
the  three  miles  is  recognised  by  Lord  Wensleydale,  and  to  some 
extent  by  Lord  Cran worth.     In  the  case  of  The  Leda,  the  words 
"  United  Kingdom "  were  held  by  Dr.  Lushington  to  include 
three  miles  from  the  shore.     So  in  the  case  of  The  Whitstahle 
Fishers  v.  Oann  (11  0.  B.,  N.S.  337),  an  anchorage  case.  Brie, 
C.  J.,  says,  "  The  soil  of  the  sea  shore  to  the  extent  of  three  miles 
from  the  beach  is  vested  in  the  Crown,''  and  this  is  quoted  with 
approval  by  Lord  Chelmsford  in  the  same  case  on  appeal  in  the 
House  of  Lords  (11  H.  of  L.  192).     Chancellor  Kent  recognises 
Bruce? 8  case  (2  Lea.  C.  C.  1093),  but,  although  the  occurrence  is 
treated  as  within  territorial  waters,  yet,  as  it  took  place  in  Milford 
Haven,  it  may  be  said  this  was  within  a  port.      Some  belt  of  sea 
must,  as  a  necessary  protection,  be   within  the   control  of  the 
country  which  it  washes.     There  are  parts  of  the  coast  where  the 
cUffs  are  such  that  the  tide  at  low  water  hardly,  if  at  all,  leaves 
their  base  uncovered,  and  if  there  were  no  jurisdiction  over  any 
part  of  the  water  in  such  places  hostile  gun-boats  might  hover 
within  pistol-shot  of  the  land.     The  result  of  the  authorities  on 
international  law>  of  the  concessions  of  nations,  and  of  decided 
cases  is  admitted  by  the  learned  counsel  for  the  defendant  to  prove 
that  there  is  a  jurisdiction  for  certain  purposes  in  tribunals  of  the 
country  within  the  three  miles.     Is  then  this  jurisdiction  limited, 
and,  if  so,  to  what  extent  ?      I  do  not  find  in  any  of  the  authori- 
ties cited  an  express  limitation  of  jurisdiction  as  by  words  to  the 
effect  that  such  and  such  rights  exist  and  no  other,  or  any  express 
assertion  that  there  is  no  criminal  jurisdiction  within  the  terri- 
torial waters.      Manning  goes  the  nearest  to  this,  for  he  does  say 
that  for  some  limited  purposes  a  special  ri^zrht   of  jurisdiction 
and  even   of  dominion   is  conceded  to  a  state  in  respect  of  the 
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part  of  the  ocean  immediately  adjoining  its  own  coast  line.     If        Rw. 
this  statement  were  borne  ont  by  the  general  current  of  authority,       ^^ 

or  even  by  a  few  writers  of  eminence;  or  by  authoritative  decision,        * 

it  would  have  great  weight ;  but  I  do  not  find  that  it  is  so  sup-        1876. 
ported.  The  limitation  for  which,  as  I  have  said,  there  is  no  doubt  j^^^H^^  ^ 
considerable  authority,  is  that  of  a  right  of  passage,  and  this  may   Foreimer-^ 
— ^and  I  will  assume  it  for  the  purpose  of  my  judgment  in  this  case  Matuhughter 
— go  so  far  as  to  exclude  from  JSnglish  jurisdiction  anything  which     ^^^^J^^ 
may  happen  within  the  foreign  ship  between  members  of  its  crew 
or  even  passengers  who  trust  themselves  for  the  time  being  to  the 
government  of  the  commander  of  the  ship.      As  we  claim  for 
this  nation  that  a  British  ship  is  British  territory  wherever  it  be, 
I  concede  for  the  present  that  foreigners  may  rightly  claim  for 
their  ships  the  same  privilege,  except  when  restricted  by  special 
legislation,  e.g.y  custom  laws,  &c.     But,  assuming  fully  this  right 
of  passage  through  the  territorial  waters,  it  seems  to  me  that  the  Jadgment  of 
very  exception  involves  a  right  within  a  right,  a  servienoy  qua  the     CJro^o*  J* 
rights  conceded,  but  dominion  ultra  those ;  it  seems  to  me  also 
that  a  right  of  passage  cannot  be  other   than   a   right   to  be 
properly  exercised,  with  due  regard  to  the  safety  of  the  subjects 
of  the  nation  over  whose  territorial  waters  the  right  is  used.     If 
the  lives  or  limbs  of  such  subjects  are  jeopardized,  it  would  be  an 
idle   dominion   which  cannot   protect   them   against  injury,   or 
punish  for  it  if  committed.   -  If  the  dominion  be  absolute,  such 
seems   to  me  a   necessary  conclusion;  and   even  if  the  words 
'' policy  and  surety''  or  '' military  and  police  authorities''   be 
taken  to  impose  a  further  limitation   than  that  of  a  right  of 
passage,  still  the  limited  rights  could  not  be  protected  if  reckless 
navigation  were  permitted  to  endanger  those  rightfully  enjoying 
them,  or  if  the  persons  guilty  of  injury  to  them  were  not  punish- 
able by  the  tribunals  of  the  country  having  this  police  or  military 
jurisdiction.      Police  without  this  protection  would  be  impotent 
and  useless.      It  may  be  said  complaint  may  be   made  to  the 
tribunals  of  the  country  to  whom  the  offender  is  a  subject,  but 
resort  to  such  remedies,  in  addition  to  the  enormous  difficul- 
ties of  procuring  evidence,  want  of  power  to  compel  attendance 
of  witnesses,  and  expense,  assumes  that  the  offender  returns  to 
his  own  country,  which  he  may  not  do,  and  gives  in  this  respect 
no  meaning  to  the  jurisdiction  over  the  limited  area  for  police  and 
surety ;  for  this  resort  to  the  country  of  the  accused  could  be  had, 
if  the  offence  were  committed  any  where  on  the  high  seas.    It  is 
true  that  there  is  no  case  expressly  in  point  either  way  with  that 
now  before  the  Court.     If  there  had  been  a  case  of  recognised 
authority,  this  case  would  probably  not  have  been  argued.     This, 
though  by  no    means   a  conclusive    argument    either  way,  is 
rather  an  argument  in  favour  of  the  defendant  than  against  him. 
It  may,  however,  be  remarked  that  collisions  were  not  frequent 
until  late  years,  when  the  great  increase  in  the  number  of  ships 
navigating  the  ocean  hsks  given  rise  to  them.     The  loss  of  human 
Ufe,  except  from  murder  or  piracy,  was  not  thought  so  much  of 

0  0  2 
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Req.        in  former  tdmes  as  at  present^  and  unless  there  were  something 
^'  directly  calling  in  question  the  jurisdiction,  the  limit  of  territorial 

'       water  would  not  be  likely  to  be  narrowly  watched.    Still,  I  am  far 
1876.        from  undervaluing  the  argument.     As  I  have  come  to  the  con- 
.  T^    __  elusion  that  there  is  jurisdiction  in  such  a  case  as  the  present, 
"p^eigner-^  there  arises  the  question  whether  it  is  necessary  that  there  should 
Manslaughter  be   special  legislation   to   enable  our   tribunals  to  deal  with  a 
on  the  high     foreigner  guilty  of  such  offence.  If  the  matter  were  one  of  police 
"*        regulation  merely,  such  as  that  the  vessel  should  pass  between 
certain  buoys,  should  exhibit  certain  lights,  be  liable  to  customs, 
requirements,  &c.,  I  should  be  of  opinion  that  special  legislation 
would  be  requisite ;  but  I  cannot  see  that  it  is  for  murder,  mayhem, 
or  manslaughter,  any  more  than  it  would  be,  if  the  offence  were 
committed  within  a  port  or  haven.      The   criminality  of   and 
punishment  for  such  offence  is  a  part  of  the  common  law  of  the 
Judgment  of  realm,  not  originated  by  statutory  legislation.      If  the  locality 
Grove,  J.     where  the  offence  is  committed  is  within  the  realm,  a  statute  is 
unnecessary,  if  not  it  is  ultra  vires.     The  learned  counsel  for  the 
defendant,  if  I  rightly  understood  him,  admitted  that  a  foreigner 
would  be  liable  for  murder  committed  within  the  three-mile  belt. 
His  words  were,  "  If  a  man  intentionally  fires  at  a  man,  I  should 
not  contest  it  might   be  murder,^*   whether  I    carry  that  ad- 
mission too  far  or  not.     It  certainly  would  seem  a  strong  pro- 
position to  contend  for  that,  if  a  foreigner  from  the  motive  of 
pure  individual  malice  should  intentionally  shoot  down  the  master 
of  a  fishing  smack  peacefully  and  rightfully  casting  his  net  in 
Englsh  waters,  or  a  dredger  for  oysters,  or   an  officer  civil  or 
military  in  the  execution  of  his  duty  there,  such  murder  should  not 
be  cognizable  by  English  tribunals  without  a  special  statute :  (see 
Coombes*  Oase,  1  Lea.  0.  C.  432.)     Manslaughter  may  come  within 
a  hair^s  breadth  of  murder ;  it  may  be  a  nice  and  difficult  ques- 
tion to  decide ;  and  is  the  offender's  life  to  be  forfeited  if  his  act 
is  on  one  side  of  the  line  ?     But  if  there  be,  say,  provocation 
enough  to  reduce  the  homicide,  though  intentional,  to  what  we 
call  manslaughter^  is  he  to  be  acquitted  altogether?     So,  if  a 
foreigner  in  a  foreign  ship,  with  malice  prepense,  runs  his  ship 
at  a  fishing  boat  or  a  swimmer,  and  so  kills  a  British  subject,  is 
it  punishable  as  murder  by  our  tribunals ;  while,  if  he  produce 
the  same  result  by  the  most  gross  and  culpable  negligence,  it  is 
not  within  their  jurisdiction  ?  If  this  be  so,  a  foreign  vessel  might 
run  riot  among  our  fishing  boats  with  impunity.     Nor  is  this 
simply   an   argument   ab   ijiexpediente.      Admitting  a  right   to 
these  waters  for  purposes  of  police  and  safety,  which  is,  I  think, 
fairly  supported  by  the  authorities,  it  seems  to  me  that  the  exist- 
ing laws  for  the  protection   of  life  and  limb  are  a  necessary 
adjunct  to  such  right.     The  case  of  The  Twee  Oebroeders  (3  C. 
Robinson,  162),  is  an  authority  for  there  being  a  jurisdiction  over 
ships  lying  within  the  three  miles.     I  cannot  see  any  sufficient 
distinction  between  the  rights  and  immunities  of  a  ship  availing 
itself  of  a  right  of  passage,  and    a  ship   at  anchor  within  the 
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same  district ;  in  the  latter  case  the  ship  is  availing  itself  of  the  Rso. 

soil  which,  to  give  the  country  a  right  of  interference,  must  be  ^^ 

assumed  to  be  a  part  of  the  territory  of  that  country ;  if  so,  the  ^' 

water  over  that  soil  must,  it  seems  to  me,  also  belong  to  that  1876. 

territory.   "  Oujus  est  solum  ejus  est  usque  ad  coelutn  '^  is  a  maxim  ^JT^ 

of  general  application ;  the  ship  using  the  soil  for  anchorage,  which  Por^n^^ 

is  incident  to  safe  navigation,  is  no  more  availing  itself  of  the  Afanshughter 

protection  of  that  country  and  subjecting  itself  to  its  laws  than  <mtltehigh 

when  passing  over  that  soil  and  availing  itself  of  a  water  highway  ***'* 
which  may  be  a  channel  overlooked  by  the  cliffs  of  the  adjacent 
^untry.     In  Gann  v.  Whitstable  Fishers  (11  H.  L.  208),  Lord 
Westbury  says : 

The  right  to  anchor  is  a  necessary  part  of  the  right  of  navigation,  because  it  is 
essential  for  the  full  enjoyment  of  that  right 

Although  on  the  high  seas  generally  the  Admiralty  may  not  judgment  of 
have  jurisdiction  over  foreigners  except  when  specified,  as  in  the  Groye,  J. 
Merchant  Shipping  Act,  yet,  in  Brace's  Oase  (2  Lea.  0.  0. 
1093;  Kent^s  Com.  vol.  i.  pp.  366,  367;  JB.  v.  Ounningham, 
Bell  C.  C.  80,  8  Cox  C.  C.  104,  per  Cockburn,  C.J. ;  see  also  Sir 
Leoline  Jenkins'  charge;  see  also  11  &  13  C.  B.,  N.  S.  413;  11 
H.  L.  192-218;  and  Coombes'  Case,  Leach  C.  C.  388),  cited 
apparently  with  approval  by  Kent,  the  Judges  agree  that  the 
Admiralty  had  concurrent  jurisdiction  with  the  Courts  of  Common 
Law  in  such  waters  as  Milford  Haven ;  and  whether  this  be  con- 
sidered a  port  or  not,  if,  as  is  not  denied,  the  Courts  of  Common 
Law  have  jurisdiction  over  a  foreigner  committing  an  offence 
within  a  port  or  haven,  the  Admiralty  must  have,  according  to 
this  case,  concurrent  jurisdiction,  and  if  so,  then,  assuming  I  am 
right  as  to  an  offence  committed  by  a  foreigner  (not  on  board,  on 
the  rigging,  or  within  the  hull  of  a  foreign  ship,  but  outside  the 
ship,  on  a  British  subject  in  the  Queen's  peace),  being  within  the 
jurisdiction  of  the  Crown  if  within  the  three-mile  belt,  then  it 
seems  to  me  the  case  is  parallel,  and  the  Admiralty  must  in  the 
same  right  have  jurisdiction  over  it,  and  if  so,  the  Central  Crimi- 
nal Court,  to  which  the  Admiralty  jurisdiction  has  been  given, 
must  also  have  it.  1  have  therefore  come  to  the  conclusion  that, 
as  in  this  case,  the  offence,  although  committed  by  a  foreigner  in  a 
foreign  ship,  is  committed  dehors  the  vessel  upon  a  British  subject 
in  the  Queen's  peace,  within  the  three-mile  belt,  the  court  which 
tried  this  case  had  jurisdiction,  and  that  the  conviction  should  be 
affirmed.  This  being  the  conclusion  at  which  I  have  arrived,  it  is 
unnecessary  for  me  to  give  an  opinion  on  the  last  question,  viz., 
whether  this  offence  was  an  offence  committed  on  board  of  a 
British  ship. 

Sir  Bichasd  Ahphlbtt,  J.A. — The  prisoner  is  a  foreigner,  and  /^^??^\^! 
committed  the  offence   of  which  he  has  been  convicted   while    "P.  **»  ' 
captain  on  board  a  foreign  vessel  passing  along  the  open  sea, 
within  a  little  less  than  two  miles  of  the  English  coast,  and  the 
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• 

liBQ.        question  is^  whether^  under  the  circumstances  stated  in  tlie  case^ 

''•  the  Admiralty  formerly,  and  now  the  Central  Criminal  Court,  to 

^^'        which  the  jurisdiction  of  the  Admiralty  has  been  transferred  by 

1876.       statute,  was  competent  to  try  him.     The  following  propositions, 

.  -—        may,  I  think,  be  considered  as  established,  both  on  principle  and 

l^ngrwr^  by  authority,  and  were  not,  in  fact,  di&puted  during  the  argument 

Manslaughter  before  US  : — 

onthehigh         \^  That  a  foreigner  committing  an  offence  of  any  kind,  even 
**^*        against  an  Englishman,  on  foreign  territory  cannot  be  tried  for  it 
in  an  English  Court. 

2.  That  a  foreigner  committing  a  criminal  offence  while  on- 
English  territory,  is  equally  amenable  to  English  law  as  a  subject, 
except  so  far,  if  at  all,  as  he  may  be  exempted  therefrom  by  con- 
vention or  by  some  established  rule  of  the  law  of  nations. 

Neglecting,  then,  for  the  moment,  any  such  case  of  exemption. 
Judgment  of  *^®  question  we  have  to  decide  resolves  itself  into  this,  viz., 
AmphlettjJ.A.  whether  the  locality  of  the  offence  was  within  English  territory, 
or,  what  for  the  present  purpose  appears  to  me  the  same  thing, 
within  the  dominion  or  sovereignty  of  England  ?  If  it  was,  I 
think  that,  as  a  necessary  attribute  of  sovereignty,  it  was  the 
right  and  duty  of  the  sovereign  to  enforce  order  and  security  to 
life  and  property  in  such  territory,  and  that,  so  far  as  necessary, 
the  law  of  England  would  in  the  absence  of  any  other  law 
attach  thereto  without  the  necessity  of  legislation.  I  am  unable 
to  see  any  difficulty  about  venue.  The  locality  not  being  within 
the  body  of  any  county,  the  offence  was  not  cognizable  under  the 
ordinary  commissions  of  oyer  and  terminer ;  but,  assuming  the 
locality  to  have  been  English  territory  on  the  high  seas,  it  was, 
in  my  judgment,  clearly  within  the  former  jurisdiction  of  the 
Admiralty.  For  example,  it  being  established  that,  by  the  law  of 
nations,  a  merchant  ship  was  to  be  considered  as  a  floating  part 
of  the  territory  of  the  country  to  which  she  belonged,  crimes  by 
foreigners,  committed  on  board  of  an  English  ship,  were  held  to 
be  cognizable  by  the  English  Courts,  without  any  Act  of  Parliament 
to  that  effect :  (see  Anderson^ s  Case,  11  Cox  C.  C.  198;  Law  Eep. 
1  C.  C.  R.  261.)  Now  there  are  two  grounds  on  which  it  was 
contended  for  the  Crown  that  the  offence  was  committed  on 
English  territory  : — 

1.  Because,  by  international  law,  every  maritime  nation  is 
entitled  to  have,  as  an  extension  of  its  territory,  such  a  part  of 
the  adjacent  sea  as  may  be  necessary  for  its  own  security,  and  which, 
after  some  fluctuations,  had  been  settled  by  general  consent  to 
extend  to  a  distance  of  a  marine  league  or  three  miles  from 
low-water  mark. 

2.  Because,  the  death  of  the  party  injured  through  the  criminal 
negligence  of  the  prisoner  having  occurred  on  board  an  English 
vessel,  the  offence  was  in  law  committed  there,  and  therefore, 
by  the  law  of  nations,  on  English  territory. 

I  will  first  dispose  of  the  second  ground,  which  of  course  is  quite 
independent  of  the  three-miles  zone,  and  if  valid  would  justify 
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the  conviction  of  the  prisoner  had  the  offence  been  committed  in        Rso. 
the  middle  of  the  ocean.     Now,  according  to  the  decision  in  R.        ^' 

V.  Ooombes  (1  Lea.  C.  C.  288),  the  crime  must  be,  for  the  purpose        ' 

of  determining  the  venue,  held  to  have  been  committed  on  the        1876. 
English   ship   where   the   death    occurred ;     but  that   doctrine,  j   .  TTT    __ 
founded  as  it  is  upon  a  convenient  fiction,  and  binding  no  doubt    Foreigner^ 
upon  a  British  subject,  does  not  decide  the  question  before  us,  Manafcmghter 
which  is,  whether  a  foreigner  who  committed  the  oflTence  while  he     ^^  '^*  ^'^^ 
was  de  facto  outside  the  English  territory,  could  be  made  amen- 
able to  English  law.   With  some  doubt  I  have  come  to  the  conclusion 
that  he  could  not.    I  can  find  no  authority  for  saying  that  a  state 
has  «ny  jurisdiction  to  punish  a  foreigner  who  at  the  time  of  the 
commission  of  the  offence   was  not  within  the  territory,   and 
consequently  not  owing  it  any  allegiance.     The  first  ground  on 
which  the  argument  for  the  Crown  was  based,  viz.,  the  right  of 
maritime  states  to  a  zone  of  three  miles  over  the  adjacent  seas,  Judgment  of 
remains  to  be  considered.     We  know  historically  that  from  the  Amphlett, J.A 
earliest  times  maritime  states  have  claimed  dominion  over  adjacent 
seas,  and  often  to  an  outrageous  extent.     England  claimed  do- 
minion over  the  whole  of  £he  narrow  seas,  even  to  the  extent  of  * 
excluding,  if  it  thought  proper,  foreign  ships  firom  passing  over 
them,  and  other  countries  were  not  far  behind  England  in  that 
respect.  These  extravagant  claims,  however,  have  been  long  since 
abandoned,  and  the  freedom  of  the  high  seas  for  the  inoffensive 
navigation  of  all  nations  is  firmly  established,  and  England,  and 
most,  if  not  all,  maritime  states  have  been  content  to  limit  the 
claim  to  advance  their  frontier  seaward  to  the  extent  of  three 
miles.      That  limited  extent,  however,  of  maritime  territory  has 
been  in  modern  times  with  remarkable  unanimity  recognized  by 
the  English  Courts.  In  Reg,  v.  Forty-nine  Oashs  of  Brandy  (3  Hag. 
Ad.  Rep.  289.)   Sir  John  Nichol,  in  deciding  against  the  claim  of 
the  lord  of  a  manor  to  wreck  beyond  low- water  mark,  said : 

As  between  nation  and  nation  the  territorial  right  may  by  a  sort  of  tacit  under- 
standing be  extended  to  three  miles ;  but  that  rests  npon  different  principles,  riz.« 
that  their  own  subjects  shall  not.be  disturbed  in  their  fishing,  and  particularly  in  their 
coasting  trade  and  communications  between  place  and  place  during  war,  fto.,  but 
no  person  ever  heard  of  a  land  jurisdiction  of  the  body  of  a  county  which  extended 
three  miles  from  the  coast. 

In  Ths  Twee  Gebroeders  (8  Rob.  Adm.  162)  Sir  W.  Scott 
speaks  of  the  sea  within  three  miles  of  the  coast  of  Friedland  as 
^'  waters  belonging  to  Prussia.*'  In  The  Leda  (Swab.  Adm.  42) 
Dr.  Lushington  decided  that  where  one  of  the  Merchant  Shipping 
Acts  spoke  of  disputes  arising  with  respect  to  the  salvage  "  in 
the  United  Kingdom,'^  those  words  meant  ''the  land  of  the 
United  Kingdom  and  three  miles  from  the  shore.''  In  the 
General  Iron  Screw  Oo,  v.  Schurmanns  (I  John.  &  Hem.  180)  it  was 
decided  that  the  limitation  upon  the  liability  of  a  shipowner  in 
case  of  a  collision  under  one  of  the  Merchant  Shipping  Acts 
applied  to  a  case  of  damage  done  to  a  foreign  ship  within 
three  miles  of  the  English  ooast^  though  foreign  ships  are  not 
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Rn>.        mentioned  in  the  Act,  and  Lord  Hatherley,  in  the  course  of  his 
^^       judgment,  says : 

As  to  the  question  how  far  our  legislature  oould  properly  a£fect  the  rights     of 

1876.  foreign  ships  within  the  limits  of  three  miles  from  the  coast  of  this  country  there 

can  be  no  possible  doubt  that  the  water  below  low-water  mark  is  part  of  the  high 

Juriadictitm  —  Beas.    But  it  is  equally  beyond  question  that  for  certain  purposes  every  country 

Foreigner —  nuiy  by  the  common  law  of  nations  legitimately  exercise  jurisdiction   over  th&t 

Mcuulcatghter  portion  of  the  high  seas  which  lies  within  the  distance  of  three  miles  from   its 

on  the  high  shores. 

**^'  Afterwards  he  says  : 

Authorities  have  been  cited  to  the  e£feot  that  every  nation  has  the  right  to  use  the 
high  seas  even  within  the  distance  of  three  miles  from  the  shore  of  another  country, 
and  it  was  contended  that  it  was  not  legitimate  to  interfere  with  foreigners  so  using 
this  portion  of  the  common  highway,  except  for  the  bond  fide  purposes  of  defence, 
protection  of  the  revenue,  and  the  like. 

It  is  not  questioned  thab  there  is  a  right  of  interference  for  defence  and  revenue 

purposes,  and  it  is  difficult  to  understand  why  a  country  having  this  kind  of  territorial 

jurisdiction  over  a  certain  portion  of  the  high  road  of  nations  should  not  exercise  the 

Judgment  of   right  of  settling  the  rules  of  the  road  in  the  interests  of  commerce.    An  exercise  of 

AmphlettfJ.A  jurisdiction  for  such  a  purpose  would  beat  least  as  beneficial  as  for  purposes  of  defence 

and  revenue. 

In  Gammel  v.  The  Lord  Advocate  (3  Macq.  465)  Lord  Wensley- 
dale,  in  discussing  the  distance  to  which  the  exclosive  right  of 
the  Crown  (affirmed  in  that  case)  in  the  salmon  fishery  on  the 
coast  of  Scotland  extended^  says  : 

That  it  would  be  hardly  possible  to  extend  fishing  seaward  beyond  the  distance  of 
three  miles,  which  by  the  acknowledged  law  of  nations  belongs  to  the  coast  of  the 
country. 

In  this  last  case  it  would  appear  to  have  been  decided  by  the 
House  of  Lords  that  not  only  was  the  three-miles  zone  within  the 
territory  of  England^  but  that  the  actual  property  therein  was 
vested  in  the  Grown ;  and  that  view  seems  to  have  been  adopted 
by  the  Legislature^  for  in  the  Act  of  21  &  22  Yict.  c.  119^  which 
was  passed  for  the  purpose  of  defining  the  rights  of  the  Crown 
and  the  Duchy  of  GornwckU  to  mines  and  minerals  under  land 
between  high  and  low-water  mark  and  below  low-water  mark 
adjacent  to  the  county  of  Cornwall^  it  was  by  the  2nd  section 
enacted;  that  all  mines  and  minerals  lying  below  low  water  under 
the  open  sea  adjacent  to^  but  not  being  part  of,  the  county  of  Corn- 
wall were,  as  between  the  Crown  and  the  Dachy,  vested  in  Her 
Majesty  in  right  of  her  Crown  '^  as  part  of  the  soil  and  territorial 
possessions  of  the  Crown/'  Moreover  the  right  of  this  country  to 
legislate  for  foreign  ships  within  the  zone  of  three  miles  from  the 
coast  has  been  exercised  by  Parliament  in  the  Customs  Act  (16  & 
17  Vict.  0. 117),  ss.  212,  218,  and  236,  the  Merchant  Shipping  Act 
(17  &  18  Vict.  c.  104),  8.  517,  and  the  Foreign  Enlistment  Act 
(32  &  33  Vict.  c.  90),  s.  24,  which  were  fully  brought  to  our  notice 
in  the  argument,  and  it  may  be  pertinently  asked,  what  right 
could  Parliament  have  to  legislate  at  all  for  foreign  ships  within 
the  zone,  unless  it  was  considered  to  be  English  territory  ?  It  is 
true  that  neither  the  Parliament  in  the  Acts  to  which  I  have 
referred,  nor  our  Courts  in  modem  times,  have  claimed  any  right 
to  interfere  with  the  inoffensive  passage  of  a  foreign  vessel  over 
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the  zone^  and  I  think  it  may  be  ooneeded  that  it  wonld  be  at        Rw. 
variance  with  the  established  law  of  nations  to  do  so  unless  under        ^^^ 

special  circumstances  the  security  of  the  state  required  it ;  and  it         ' 

may  be  conceded  that,  so  far  as  regards  internal  discipline  and        1876. 
acts  done  on  board  with  no  consequences  beyond  the  vessel,  the  jurisdiction  — 
law  of  the  flag  would  be  respected  and  our  criminal  law  would    Foreigner  - 
not  attach.     But  to  extend  this  exemption,  however,  from  the  law  Manslaughter 
of  the  territory  to  acts  of  criminal  negligence  by  which  persons     ^^  l^^^^ 
outside  the  vessel  are  killed  or  injured,  appears  to  me  to  be  highly 
unreasonable,  and,  so  far  as  I  know,  absolutely  without  authority. 
The  assumption  by  the  legislature  and  in  judicial  decisions  that 
the  three-miles  zone  is  English  territory,  ought,  perhaps,  to  be 
binding  upon  us  in  an  English  court  of  justice  without  more ; 
but,  passing  that  by,  I  will  proceed  to  shew  that  the  assumption 
is  in  accordance  with  and  fully  warranted  by  international  law. 
To  ascertain  that  law,  it  is  most  important  in  this  and  all  other  Judgment  of 
cases,  to  consult  the  published  opinions  of  eminent  jurists  of  diffe-  Amphlett,J.A. 
rent  countries,  for,  although,  as  has  been  justly  said,  those  writers 
cannot  make  the  law,  still  if  there  is  found  a  practical  unanimity 
or  a  great  preponderance  of  opinion  among  them,  it  would  afford 
weighty,  and  in  many  cases,  conclusive  evidence  that  their  state- 
ment of  the  law  had  been  received  with  the  general  consent  of  the 
civilized  nations  of  the  world.     Chancellor  Kent,  in  his  Commen- 
taries, vol.  i.  p.  19,  says  : 

In  cases  where  the  principal  jarists  agree  the  presumption  will  be  very  great  in 
favour  of  the  solidity  of  their  maxims ;  and  no  civilized  nation  that  does  not  arrogantly 
set  all  ordinary  law  and  justice  at  defiance  will  venture  to  disregard  the  uniform  sense 
of  the  established  writers  on  international  law. 

See  other  authorities  to  the  same  effect,  collected  and  discussed 
by  Sir  Robert  Phillimore,  in  his  Commentaries  on  International 
Law,  2nd  ed.  vol.  i.  pp.  61-66.  Both  sides,  therefore,  very 
properly  called  our  attention  to  the  opinions  of  almost  every 
accredited  writer  on  international  law  who  has  dealt  with  this 
question  of  maritime  territory.  As,  however,  some  of  my  learned 
brothers,  whose  judgments  I  have  had  the  privilege  of  seeing, 
have  stated  and  discussed  these  writings  in  detail,  I  do  not  think 
it  necessary  or  right  to  go  over  the  same  ground,  or  to  do  more 
than  state  briefly  the  general  conclusions  I  have  myself  derived 
from  them.     These  conclusions  are  as  follows  : — 

1.  That  all  these  writers,  and,  as  far  as  I  can  see,  with  complete 
unanimity,  acknowledge  the  right  of  a  maritime  state  to  an  ex- 
tension of  their  territory  over  some  portion  of  the  adjacent  sea. 

2.  That,  although  there  is  found  a  great  variety  of  opinion 
among  these  writers  as  to  the  distance  to  which  such  maritime 
territory  should  be  allowed,  not  one  of  them  puts  such  a  distance 
at  less  than  three  miles. 

3.  That  all  the  earher  writers,  including  Grotius,  the  vigorous 
advocate  of  the  free  navigation  of  the  high  seas,  and  many  of  the 
later  writers,  maintaiu  that  within  the  zone  of  three  miles  the  state 
had,  without  qualification,  a  proprietary,  as  well  as  a  territorial  right. 
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Reo.        80  that  it  might  at  its  pleasure  exclude  foreign  ships  from  passing 
^'  along  the  same ;  bat  that  others  of  the  later  writers  contended 

that  the  state  had  a  territorial,  but  not  a  proprietary,  right  over 

1876.  the  zone,  or  that,  at  all  events,  the  innocent  use  of  the  zone  l>y 
,  ."TTT  foreign  ships  for  the  purpose  of  navi&ration  could  not  without 
Foreigner--    wroug  be  interfered  With. 

Afansiaughtej'      4.  That  not  One  of  the  last-mentioned  writers  maintained  that 
on  the  high    the  Sovereign  state  had  no  jurisdiction  to  prevent  what  I  may  call 
'^^'        external  wrong  committed  by  them  on  board  a  foreign  vessel 
within  the  zone.     Indeed  the  writers  most  relied  upon  for  the 
defence,  such  as  Ortolan  and  Oalvo,  I  think,  imply,  if  they  do  not 
say,  the  contrary,  for  while  arguing  against  the  right  of  the  mari- 
time state  to  exclude  foreign  ships  from  the  zone,  they  all  appear 
to  me  to  admit  in  substance  that  they  have  the  right  to  make 
laws  of  '*  police  and  surete/' 
Judgment  of       Does  not  that  necessarily  imply  that  the  maritime  state  may 
Amphlett,J.A.  not  only  make,  but  enforce,  laws  against  such  acts  of  criminal 
negligence  as  are  charged  against  the  prisoner  in  this  case,  and 
how  can  they  be  adequately  enforced  but  by  attaching  to  them 
penal  consequences?     According  to  the  meaning  attributed  to 
some  of  these  writers  by  the  counsel  for  the  prisoner,  a  foreigner 
may  come  on  the  high  seas  close  to  our  shores,  and  so  long  as  he 
steers  clear  of  acts  of  piracy,  he  may  injure  and  insult  our  people, 
destroy  their  property,  and  endanger  the  navigation  with  im- 
punity. Gases  might  be  put  without  number  of  intolerable  wrongs 
which  might  be  thus  committed  in  the  zone  against  the  dignity, 
honour,  and  security  of  the  state,  and  if  it  be  the  fact  that  any  of 
those  writers  have  maintained  that  such  wrongs  are  not  punish- 
able by  the  state  on  whose  territory  they  are  committed,  they  are 
at  variance  in  that  respect  with  an  enormous  majority  of  other 
writers  of  the  first  eminence,  and  may,  I  think,  be  safely  put 
aside.     It  is  no  sufficient  answer  to  say  that  a  foreigner  so  acting 
would  be  punishable  by  the  law  of  his  own  country.     For  it  may 
be  that  he  does  not  belong  to  any  civilised  country,  or  that  the 
law  of  the  country  to  which  he  belongs  has  made  no  provision 
for  the  punishment   of  an  outrage  upon  the  subject  of  another 
state  out  of  their  own  dominions.     Indeed  until  a  comparatively 
recent  period  our  own  law  contained  no  such  provision.     Nor  is 
it  any  answer  to  say  that  the  same  evils  might  arise  on  the  ocean 
beyond  the  zone.     Our  immediate  shores  would  at  least  be  pro- 
tected by  extending  our  frontier  to  that  distance,  nor  would  any 
collision  such  as  has  happened  in  this  case  be  so  likely  to  occur. 
It  is  said  that  no  precedent  can  be  found  for  the  exercise  by  the 
Court  of  Admiralty  of  criminal  jurisdiction  over  a  foreigner  on 
board  of  a  foreign  vessel,  but  it  must  be  remembered  that  the 
jurisdiction  is  only  claimed  in  respect  of  crimes  committed  against 
a  person  outside  the  vessel,  and  where  such  vessel  is  within  the 
zone.     Such  a  case  must  be  rare,  and  very  probably  was  never 
under  the  consideration  of  any  Court  before.    For  these  reasons  I 
think  that  the  Central  Criminal  Court  had  jurisdiction  to  try  the 
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prisoner  for  the  offence  with  which  he  was  charged,  and  that  the        R«> 
conviction,  therefore,  oaght  to  be  confirmed.  j^^^ 

Sir  William  Baliol  Brett,  J.  A. — The  prisoner  was  at  the  Central  1 876. 
Criminal  Court  convicted  of  manslaaghter,  that  is  to  say,  he  was  j„,.,>^^„  _ 
foand  to  have  been  gailty  of  acts  and  their  resalts  which  amount.  Foreigner^ 
according  to  the  law  of  England,  to  the  crime  of  manslaughter.  Manslaughter 
The  prisoner  was  a  German  subject.  The  question  reserved  is,  *"*  \^^^^ 
whether  the  Court  which  tried  him  had  jurisdiction  so  to  do.  All 
are  agreed  that  it  had  none,  unless  by  reason  of  the  locality  in 
which  the  crime  was  committed.  It  was  committed  on  the  open 
sea,  but  within  three  miles  of  the  coast  of  England.  It  is  sug- 
gested that  it  was  also  committed  on  board  an  English  ship.  In 
either  case  it  was  urged  that  it  was  committed  in  a  locality  or 
place  subject  to  the  criminal  law  of  England,  and  to  the  juris- 
diction of  the  Central  Criminal  Court.  It  was  argued  on  the  one  Judgment  of 
side  that  the  open  sea  within  three  miles  of  the  coast  of  England  ®'^**>  J- 
is  a  part  of  the  territory  of  England  as  much  and  as  completely 
as  if  it  were  land,  part  of  England ;  that  the  criminal  law  of 
England,  unless  expressly  restricted,  applies  to  every  crime,  by 
whomsoever  committed  within  the  territory  of  England;  that 
there  is  no  express  restriction  as  to  the  crime  in  question;  that 
the  criminal  law,  therefore,  is  to  be  applied  to  the  present  case. 
It  was  further  argued  that  at  all  events  the  crime  was  committed 
on  board  an  English  ship,  and  therefore,  although  by  a  foreigner, 
it  is  by  statute  to  be  tri^d  according  to  the  criminal  law  of 
England.  It  was  answered  that  the  open  sea  within  three  miles 
of  the  coast  of  England  is  not  in  any  sense  a  part  of  the  territory 
of  England  or  within  the  jurisdiction  of  the  Crown  of  England ; 
that  if  it  be  within  the  jurisdiction  of  the  Crown  so  that  the 
sovereign  or  Parliament  of  England  might,  by  constituting  a  Court 
to  do  so,  have  properly  taken  cognizance  of  the  crime,  yet  no 
such  court  has  been  constituted,  and,  therefore,  the  Central 
Criminal  Court  had  no  jurisdiction.  It  was  further  argued  that 
even  though  the  open  sea  within  three  miles  be  a  part  of  the 
territory  of  England,  yet  the  crime  was  committed  on  board  a 
foreign  ship,  and  therefore,  could  not  be  tried  in  England.  The 
questions  raised  by  these  arguments  seem  to  me  to  be :  First,  is 
the  open  sea  within  three  miles  of  the  coast  a  part  of  the  territory 
of  England  as  much  and  as  completely  as  if  it  were  land,  part 
of  England  ?  Secondly,  if  it  is,  has  the  Central  Criminal  Court 
any  jurisdiction  to  try  alleged  crimes  there  committed,  by  whom- 
soever committed  ?  Thirdly,  can  the  crime  be  properly  said  to 
have  been  committed  on  board  of  an  English  ship  so  as  thereby 
to  give  jurisdiction  to  an  English  Court,  although  the  sea  in 
question  be  not  a  part  of  England  ?  Fourthly,  can  it  be  properly 
said  to  have  been  committed  on  board  of  the  German  ship ;  and  if 
so,  is  jurisdiction  thereby  ousted  from  an  English  Court,  although 
the  sea  in  question  be  a  part  of  English  territory  ?  As  to  the  first 
point,  the  argument  does  not  deny  that  it  is  an  axiom  of  law  that 
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^■o*  the  criminal  law  of  England  rons  everywhere  within  Itnglaiid,  so 

^^  as  to  be  applicable  to  every  crime  by  whomsoever  therein  com- 

mitfced.    If  the  three  miles  of  open  sea  are  a  part  of  the  territory 

1876.  of  England^  it  was  not  denied^ — nay,  it  was  expressly  admitted, — 

Jurisdiction  —  ^^^^  nnless  there  be  an  exception  in  favour  of  a  crime  committed 

Foreigner^  On  board  of  a  foreign  passing  ship,  and  this  crime  was  committed 

^dTltlr  ^^  board  of  such  a  ship,  the  criminal  law  of  England  might  of 

^#ea*  right  be  applied  to  the  crime.      What  was  denied  apon  this 


hypothesis,  as  to  the  three  miles  of  open  sea,  was  that  the  Central 
Criminal  Coart,  or  indeed  any  Conrt  hitherto  constitated  by  the 
sovereign  authority,  had  had  jurisdiction  given  to  it  to  apply  the 
criminal  law  to  sach  a  case.  The  great  question  argued  was^ 
whether  the  three  miles  of  open  sea  next  the  coast  are  or  are  not 
a  part  of  the  territory  of  England,  meaning  thereby  a  territory  in 
which  its  law  is  paramount  and  exclusive.  Before  examining  this 
Judgment  of  proposition,  I  should  wish  to  observe  that  the  question  what  is  or 
Brett,  J.      J3  QQ^  ^  ^^^^  Qf  ^^^Q  realm,  is  in  my  opinion,  not  in  general  a 

question  for  judges  to  decide.    Their  duty  as  to  the  administration 
of  the  criminal  law  is  to  administer  it,  as  between  the  Crown  and 
all  persons  within  the  realm,  with  regard  to  any  crime  alleged  to 
have  been  committed  within  the  realm,  and  as  between  the  Crown 
and  all  the  Queen's  subjects,  with  reg^ard  to  any  crime  alleged  to 
have  been  committed  by  any  subject  of  the  Queen  anywhere. 
What  are  the  limits  of  the  realm  should  in  general  be  declared 
by   Parliament.      Its   declaration   would   be  conclusive,   either 
as  authority   or  as   evidence.      But   in   this  case  of  the  open 
sea  there  is  no  such  declaration,  and  the  question  is  in  this  case 
necessarily  left  to  the  Judges,  and  to  be  determined  on  other 
evidence  or  authority.     Such  evidence  might  have  consisted  of 
proof  of  a  continuous  public  claim  by  the  Crown  of  England, 
enforced,  when  practicable,  by  arms,  but  not  consented  to  by  other 
nations.   I  should  have  considered  such  proof  sulBioient  for  English 
Judges.     In  England  it  cannot  be  admitted  that  the  limits  of 
England  depend  on  the  consent  of  any  other  nation.    But  no  such 
evidence  was  offered.     The  only  evidence  suggested  in  this  case 
is,  that  by  the  law  of  nations  every  country  bordered  by  the  sea 
is  to  be  held  to  have,  as  part  of  its  territory,  meaning  thereby  a 
territory  in  which  its  law  is  paramount  and  exclusive,  the  three 
miles  of  open  sea  next  to  its  coast ;  and,  therefore,  that  England 
among  others  has  such  territory.    The  question  on  both  sides  has 
been  made  to  depend  on  whether  such  is  or  is  not  proved  to  be 
the  law  of  nations.  On  the  one  side  it  is  said  there  is  evidence  and 
authority  on  which  the  Court  ought  to  hold  that  such  is  the  law 
of  nations ;  on  the  other  side  it  is  said  there  is  no  suclr  evidence 
or  authority.    The  evidence  relied  on  for  the  Crown  is  an  alleged 
common  acquiescence  by  recognized  jurists  of  so  many  countries, 
as  to  be  substantially  of  all  countries,  and  declarations  of  states- 
men, and  similar  declarations  of  English  Judges  in  court  in  the 
course  of  administering  law.    On  the  other  side  it  is  said  that  the 
declarations  cited  of  the  Judges  were  opinions  only^  and  not  de- 
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cisions ;  that  there  is  no  common  acqniescence  of  jurists  to  the  Rao. 

alleged  effect^  or  declarations  of  statesmen ;  and  that  if  there  wero^  ^  ^' 

SQch  acqaiescence  or  declarations  are  not  sufficient;  that  there  * 

should  be  acquiescence  by  Governments  declared  in  treaties  or  1876. 

evidenced  by  acts  of  government.     It  is  admitted  that  there  is  ,  .  TTT 

i_         "^    .  "v  1    i        J.  t_  •  1  Jurisdiction  — 

no  such  acquiescence  by  any  general  treaty  or  by  unequivocal    Foreigner— 
acts  of  many,  if  of  any,  Governments.  Main  reliance  is  placed  by   Manslaaahter 
the  one  side  on  the  alleged  common  agreement  of  jurists.     Their     ^"  *^  ^'i'* 
acquiescence  or  agreement  in  fact  is  denied  by  the  other  side, 
and,  further,  their  authority  is  denied,  if  such  acquiescence  or 
agreement  is  held  to  exist.     It  seems,  therefore,  necessary  to 
determine,  first,  what  is  the  authority  of  a  common  agreement  or 
acquiescence  of  jurists ;  secondly,  is  there  any  such  acquiescence 
or  agreement  with  regard  to  three  miles  of  open  sea  adjacent  to 
countries  ?  thirdly,  if  there  is,  what  is  the  exact  purport  of  such 
agreement.     As  to  the  first,  the  proposition  in  respect  of  which  judgment  of 
the  testimony  of  jurists  may  be  accepted,  and  the  grounds  of     Brett.  J. 
accepting  their  testimony,  are  stated  by  Grotius . — 

As  the  laws  of  each  state  are  made  with  regard  to  its  own  particular  advantage, 
so  the  consent  of  all  states,  or  of  the  greater  number,  may  well  make  laws  common 
between  them  all.  And  it  seems  that  in  fact  such  laws  have  been  made,  which  tend  to 
the  advantage,  not  of  each  state  in  particular,  but  of  the  whole  assemblage  of  such 
states.  These  are  what  are  called  the  law  of  nations  as  distinguished  from  the  law  of 
nature  :  (Introduction,  s.  18.) 

That  is  to  say,  that  there  is  in  fact  a  law  of  nations,  enacted,  as  it 
were,  by  common  consent.     Again,  he  says  : 

I  have  used  in  favour  of  this  law  the  testimony  of  philosophers,  historians,  poets, 
and  even  of  orators;  not  that  they  are  to  be  indiscriminately  relied  on,  d^.,  but 
because  where  many  persons  in  difiPerent  ages  and  countries  concur  in  the  same  state • 
mentf  it  (t.e.  the  sentiment  or  proposition)  must  be  referred  to  some  general  cause. 
In  the  subject  now  in  question,  this  cause  must  be  either  a  just  deduction  from  the 
principles  of  natural  justice  or  universal  conaent.  The  first  discovers  to  us  the  natural 
law,  the  second  the  law  of  nations.  In  order  to  distinguish  these  two  branches  of  the 
same  science,  we  must  consider  not  merely  the  terms  which  authors  have  used  to 
define  them  (for  they  often  confound  the  terms  natural  law  and  law  of  nations),  but 
the  nature  of  the  subject  in  question.  For  if  a  certain  maxim,  which  cannot  fairly  be 
inferred  from  admitted  principles,  is  nevertheless  found  to  be  everywhere  observed, 
there  is  reason  to  conclude  that  it  derives  its  origin  from  positive  institution :  (s.  41.) 

This  latter  citation  seems  to  me  to  assert  that  the  testimony  of 
writers  and  statesmen  is  to  be  received,  and  that  if  they,  being  of 
diflferent  nations  and  living  at  difierent  times,  have  agreed  to  a 
common  proposition  which  is  not  unreasonable,  such  agreement 
may  be  received  as  evidence  of  a  common  consent  of  nations, 
forming  thereby  a  law  of  nations : 

To  form  an  useful  library  (says  Marten^s  Introduction,  s.  8),  for  the  studying  of 
the  positive  law  of  nations,  the  following  classes  of  books  are  indispensably  necessary. 

He  then  enumerates  treaties,  histories,  &c.,  and  lastly,  he  says : 

And  above  all,  all  the  regular  treatises  on  this  science. 

Wheaton  (c.  1,  s.  11)  is  still  more  distinct : — 

The  various  sources  of  international  law  (he  says)  are  these :  (1)  Text-writers  of 
authority  showing  what  is  the  approved  usage  of  nations,  or  the  general  opinion 
respeoting  their  mnttud  conduct,  witii  the  definitions  and  modifications  introdnoed  by 
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Rao.  general  coDBo&t    Withoat  wishing  to  exaggerate  the  importance  of  theee  frritera,  or 

t;,  to  aubstitate  in  any  case  their  authority  for  the  principles  of  reason,  it  may  be  affirmed 

KBTif.  ^^^^  ^^07  <^ro  generally  impartial  in  their  judgment.     They  aro  witneaaee  of  the 

sentiments  and  usages  of  ciyilize^  nations,  and  the  weight  of  their  testimony  inczeasee 

1876.  every  time  that  their  authority  is  inyoked  by  statesmen,  and  every  year  Uiat  piaaaeo 

without  the  rules  laid  down  in  their  works  being  impugned  by  the  avowal  of  contrary 

Jurisdiction  —  principles. 

Ma^^Mt'^r       Kent  (Lecture  1,  p.  2),  says : 

071  the  high         ipj^e  most  useful  and  practical  part  of  the  law  of  nations  is,  no  doubt,  instituted  on 
s«a4.  positive  law,  founded  on  usage,  consent,  and  agreement. 

At  p.  16 : 

Qrotina,  therefore,  weot  purposely  into  the  details  of  history  and  the  naages  of 
nations;  and  he  resorted  to  the  works  of  philosophers,  historians,  orators,  poeta, 
civilians,  and  divines  for  the  materials  out  of  which  the  science  of  pnblic  morality 
should  be  formed ;  proceeding  on  the  principle  that  when  many  men  at  different  timee 
and  places  unanimously  affirmed  the  same  thing  for  truth,  it  onght  to  be  ascribed 
to  some  universal  cause. 

He  then  cites  Paffendorf  and  Yattel  as  authorities  for  the  pro- 
Judgment  of  position  he  has  in  hand.     And  then  at  p.  18^  he  says  : 

ret  ,  J.  y^Q  now  appeal  to  more  accurate,  more  authentic,  more  precise,  and  mora  com- 

manding evidence  of  the  rules  of  public  law,  by  a  reference  to  the  decisions  of  those 
tribunals  to  whom  in  every  country  the  administration  of  that  branch  of  jurispmdenoe 
is  specially  intrusted,  &e.  .  .  .  But  in  the  absence  of  higher  and  more  authoritative 
sanctions,  the  ordinances  of  foreign  states,  the  opinions  of  eminent  statesmen,  and  the 
writings  of  distinguished  jurists,  are  regarded  as  of  great  consideration  on  questions 
not  settled  by  conventional  law.  In  cases  where  the  principal  jurists  agree,  the  pre- 
sumption will  be*very  great  in  favour  of  the  solidity  of  their  maxims;  and  no  civilized 
nation  that  does  not  arrogantly  set  all  ordinary  law  and  justice  at  defiance  will  venture 
to  disregard  the  uniform  sense  of  the  established  writers  on  intematioual  law. 

Story^  in  his  Treatise  on  the  Conflict  of  Laws  (s.  3)^  says,  after 
stating  the  use  among  commercial  nations  of  a  system  of  inter- 
national justice : 

The  system  thus  introduced  for  the  purposes  of  commerce  has  gradually  CKtended 
itself  to  other  objects,  &o.  New  rules,  resting  on  the  basis  of  genend  convenience  and 
an  enlarged  sense  of  national  duty,  have  from  time  to  time  been  promulgated  by 
jurists  and  supported  by  courts  of  justice,  by  a  course  of  judicial  reasoning  which  hta 
commanded  almost  universal  confidence,  respect,  and  obedience  without  the  aid  either 
of  municipal  statutes,  or  of  royal  ordinances,  or  of  international  treaties. 

This  is  a  strong  assertion  of  the  respect  due  to  the  propositions 
of  great  jurists,  though  they  may  not  have  been  adopted  either  in 
legislation  or  treaties.  And  Phillimore,  summing  up  all  these, 
says,  in  chap.  5  : 

The  next  and  only  other  source  of  international  law  is  the  consent  of  nations. 
This  consent  is  expressed  in  two  ways,  CI)  it  is  openly  expressed  by  being  embodied 
in  positive  conventions  or  treaties;  (2)  it  is  tacitly  expressed  by  long  usage,  practioe, 
and  custom. 

And  in  chap.  6  : 

Such  being  the  influence  of  usage  upon  international  law,  it  becomes  of  impertance 
to  ascertain  where  the  repositories  and  what  the  evidence  may  be  of  this  great  source 
of  international  law. 

He  then  enumerates  history,  treaties,  proclamations  or  manifes- 
toes, marine  ordinances,  the  decisions  of  prize  courts.  And  then 
in  chap.  7 : — 

The  consent  of  nations  is  farther  evidenoed  by  the  concnrrent  testimony  of  grssl 
writers  upon  international  jurisprudence. 


CRIMINAL  LAW  CASES.  463 

Citing  Ortolan,  b.  1,  c.  iv.  t.  i.  p.  74 : —  Rm. 

The  woiks  of  some  of  them  have  become  recognized  digests  of  the  principles  of  the         Keyn 
science^  and  to  them  every  civilized  country  yields  grtot,  if  not  implicit,  homage.  ' 

In  the  note  he  says  :  1^76. 

The  English  Courts  of  common  law,  and  English  commentators  on  that  law,  both  jurUdicti(m 

in  cases  of  public  and  priyate  international  law,  have  been  in  the  habit  of  referring  foreumer 

to  other  works  of  those  foreign  authors  as  containing  evidence   of  the  law   to   be  /Manslaughter 

administered  in  England.    Lord  Mansfield  (he  says)  in  fact  built  up  the  fabric  of  ^^  ^^  )^^g/^ 

^English  commercial  law  upon  the  foundation  of  the  principles  contained  in  the  works  ^^^^ 
of  foreign  jurists.      Li  the  Admiralty  and  Ecclesiastical  Courts  these  works  have 
always  been  referred  to  as  authorities. 

Speaking  of  Grotius,  he  says : 

He  may  be  almost  said  to  have  himself  laid  the  foundation  of  that  great  pilUr  of 
international'  law,  the  authority  of  international  jurists. 

Such  are  the  views  expressed  in  the  treatises  of  recognized 
writers.     The  same  opinion  seems  to  be  affirmed  in  judgments  of 
the  greatest  Judges.    Lord  Stowell,  in  The  Maria  (I  C.  Rob.  352),  Judgment  of 
says :—  ^™"'  ''• 

If  authority  is  required,  I  have  authority,  I  mean,  &c.,  Baron  Pufifendorf. 

Again : 

All  writers  upon  the  law  of  nations  unanimously  acknowledge  it. 

And,  again  : 

Yattel  is  here  to  be  considered,  not  as  a  lawyer  merely  delivering  an  opinion  but  as  a 
witness  asserting  the  fact,  the  fact  that  such  is  the  existing  practice  of  modem 
Europe. 

Lord  Stowell  then  cites  as  authorities  for  the  proposition  he  is 
enunciating,  Valin,  Vattel,  and  other  known  writers.  I  have 
cited  these  specific  statements  from  this  one  judgment  of  Lord 
Stowell,  but  I  think  that  a  perusal  of  his  judgments  throughout 
his  judicial  career,  and  of  those  of  Dr.  Lushington,  will  shew  that 
neither  of  those  great  masters  ever  treated  of  or  decided  a  dis- 
puted proposition  of  international  law  without  citing  and  relying 
on,  as  authority  and  evidence,  the  expressed  opinions  of  recognised 
writers  on  the  law  of  nations.  In  Triqvst  v.  Bath  (3  Burr.  1478) 
Lord  Mansfield  says,  upon  this  very  point,  and  in  order  to  justify 
his  own  reliance  on  the  writers  : — 

I  remember  a  case  before  Lord  Talbot,  of  Buvot  v.  Barbut,  in  which  Lord  Talbot 
declared  a  clear  opinion,  that  the  law  of  nations  in  its  full  extent  was  part  of  the  law 
of  England,  and  that  ~the  law  of  nations  was  to  be  collected  from  the  practice  of 
different  nations  and  the  authority  of  writers.  And  accordingly  he  argued  and 
determined  from  such  inxtances,  and  the  authority  of  Grotius,  Barbeyrac,  Bynker- 
shoek,  Wiquefort,  &c.,  there  being  no  English  writers  of  eminence  upon  the  subject. 
I  was  counsel  in  the  case  (says  Lord  Mansfield),  and  have  a  full  note  of  it.  I  remember, 
too,  Lord  Hardwicke^s  declaring  his  opinion  to  the  same  effect. 

Here,  therefore,  we  have  the  opinions  and  practice  of  Lord 
Talbot,  Lord  Hardwicke,  Lord  Mansfield,  Lord  Stowell,  and  Dr. 
Lushington.  As  to  the  opinions  of  statesmen,  I  will  cite  only 
that  of  Sir  James  Mackintosh,  because,  if  any  can  be  decisive, 
his  must  be.  In  his  Discourse  upon  the  Study  of  the  Law  of 
Nature  and  the  Law  of  Nations,  he  says : 

What  we  at  the  present  time  call  the  law  of  nations  is  become,  as  to  many  points, 
A8  precise  and  certain  as  positive  law;  the  principles  of  it  are  more  particularly 
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Rbo.  established  in  the  writings  of  those  who  haTo  treated  on  the  science  of  wbieh  I 

^^ '  abont  to  treat. 

^^'  Speaking  of  Grotius,  he  says  : 

1876.  ^^  mind  was  not  so  servile  and  stupid  as  that  he  used  the  opinions  of  poets  and 

!  orators,   of  historians  and  philosophers,  as  the  decisions  of  judges  without  appeal. 

JuriscUction ^^  oiteB  them,  as  he  himself  says,  as  witnesses,  whose  unanimous  consent  or  agrB»- 

Foreigner        mont,  strengthened  moreover   by  their  dififerences  on  almost  all  other  points,  is 
Mafmavqkter  conclusive  proof  of  the  general  agreement  of  mankind  upon  the  great  rales  of  daty 
on  the  high     ^^^  ^^^  fundamental  principles  of  morality. 

**^-  This   passage  is   styled   by   Hallam  as  a  "noble  defence  of 

Grotius/^  whom  he  himself  styles  as  "  the  founder  of  the  modern 
law  of  nations  "  (Literature  of  Europe,  part  iii.  c.  4,  a.  3).  And 
Phillimore  again,  citing  this,  says  (at  p.  62) : 

In  truth,  a  reverence  for  the  opinion  of  accredited  writers  upon  public  and  inter- 
national law  has  been  a  distinguishing  characteristic  of  statesmen  in  all  Countries,  and 
perhaps  especially  of  those  who  have  deserved  that  appellation  in  this  kingdom.     It 
has  been  felt  and  eloquently  expressed  by  them,  that  though  these  writers  were  not 
Jndffmant  of     ^D^*^!^^^®*  nevertheless  the  methodized  reasonings  of  the  great  publicists  and  jurists 
Brett  J        formed  the  digest  and  jurisprudence  of  the  Christian  world. 

And  in  chap.  viii.  (Recapitulation  of  Sources  of  International 
Law)  he  says : 

The  sources,  then,  from  which  international  jurisprudence  is  derived  are  these, 
&C.,  &c. 

He  then  enumerates  many,  and  among  them  this : 

The  universal  consent  of  nations,  both  as  expressed  by  positive  compact,  or  treaty, 
and  as  implied  by  usage,  custom,  and  practice;  such  usage,  custom,  and  practioe, 
being  evidenced  in  various  ways :  by  precedents  recorded  in  history,  by  being  em- 
bodied and  recorded  in  treaties,  in  public  documents  of  states,  in  the  decisions  of 
international  tribunals,  in  the  works  of  eminent  writers  upon  international  juris- 
prudence. 

And  he  cites  a  remarkable  adhesion  to  the  same  view  by  a  great 
American  statesman.  In  Mr.  Webster's  letter  of  the  28th  of 
March,  1843,  to  the  British  Government,  that  statesman  says  : 

If  such  well-known  distinction  exists,  where  are  the  proofs  of  it  ?  What  writers  of 
authority  on  the  public  law,  what  adjudications  in  Courts  of  Admiralty,  what  public 
treaties  recognise  it? 

These  authorities  seem  to  me  to  make  it  clear  that  the  consent 
of  nations  is  requisite  to  make  any  proposition  a  part  of  the  law 
of  nations.  Their  consent  is  to  be  assumed  to  the  logical  appli- 
cation to  given  facts  of  the  ethical  axioms  of  right  and  wrong. 
Such  an  application  is  the  foundation  of  every  system  of  law, 
including  necessarily  the  law  of  nations.  Their  consent  must  be 
proved  by  sufficient  evidence  to  any  other  asserted  proposition  of 
international  law.  The  question  is,  what  is  to  be  considered 
sufficient  proof  of  such  consent.  On  the  one  side,  it  is  said,  that 
among  other  heads  of  evidence  of  such  consent  the  writings  of 
recognised  jurists  of  diffisrent  nations  are  to  be  received,  and  that 
a  common  consent  of  them  all,  or  of  substantially  all  of  them,  to 
a  reasonable  proposition,  maybe  accepted  as  proof  of  the  common 
consent  of  nations,  though  the  proposition  has  not  yet  been 
brought,  for  the  purposes  of  action,  before  the  governments  of 
nations.  On  the  other  side,  it  is  said,  that  the  propositions  of  such 
writers  are  theories,  not  binding  unless  and  until  they  have  been 


CRIMINAL  LAW   CASES.  465 

adopted  by  governments ;  and  that  such  adoption  must  be  shewn        Rw». 
by  some  express  declarations  of  governments,  or  by  some  acts  of       k^. 

governments.     If  the  latter  be  true,  it  is  obvious  that  there  can        ' 

be  no  law  on  any  particular  point  until  it  has  arisen  in  fact  for  the        1B76. 
treatment  of  governments.     It  cannot  be  raised  by  them  ^^^  jurU^ion— 
decided  by  anticipation,  because  there  is  no  common  tribunal  or   Foreianer— 
legislature,  yet  the  latter  contention  is,  as  I  understand,  approved  Mandmiahter 
by  high  authority  among  us.     It  is  in  deference  to  the  weight  of    ^  ^^^ 
that  authority  that  I  have  so  elaborated  the  citations  from  great 
writers.  Judges,  and  statesmen.     And  I  feel  obliged  to  say  that, 
in  my  opinion,  the  long  list  of  great  authorities  to  which  I  have 
referred,  and  the  constant  practice  of  the  English  International 
Court,  nay,  I  think,  of  all  English  Courts,  sh,ew  that  it  is  con- 
sidered that  all  countries  have  recognised  that  the  consent  of  them 
all,  as  sovereigns,  may  and  should  be  inferred  in  favour  of  a 
reasonable  proposition  from  a  common  consent  to  it  of  all,  or  of  Judgment  of 
such  a  considerable  number  as  to  amount   substantially  to  all,      ^^®**»  '^• 
recognised  writers  on  international  law,  although  there  be  no 
other  evidence  of  their  sovereign  assent.     The  next  questions  are 
whether  there  is,  by  reason  of  such  or  other  evidence,  proof  of  a 
common  consent  of  nations  to  any  propositions,  and  if  to  any,  to 
what  proposition  with  regard  to  the  three  miles  of  open  sea  which 
are  adjacent  to   any  country.     And,  first,  let   us  consider  the 
writers.     It  seems  to  me  that  Grotius  assents  to  a  right  to  the 
adjacent  sea,  and  to  the  proposition  that  such  right  is  a  territorial 
right.    It  will  be  necessary  hereafter  to  consider  the  sense  in  which 
the  term  "  territorial "  is  used  by  the  writers : — 

Yidetnr  autem  imperium  in  maris  portionem  eftdem  ratione  acquiri,  qua  imperia 
alia,  id  est  ut  supra  dizimus,  ratione  personarum  et  ratione  territorii.  Ratione  per- 
sonarum  ut  si  classis,  qui  maritimus  est  exercitus,  aliqno  in  looo  maris  se  habeat : 
ratione  territorii  quatenus  ex  terra  cog^  possuntqui  in  proxima  maris  parte  yersantur, 
nee  minus,  quam  si  in  ipsa  terra  reperirentur. 

This  seems  to  me  to  admit  a  territorial  right  in  a  country  over 
the  adjacent  sea.  It  does  not  explicitly  determine  the  limits  of 
that  sea  j  but  it  states,  as  the  principle  of  limitation,  the  distance 
from  land  over  which  compulsion  could  be  exercised  from  the 
land.  There  is  no  real  difference,  as  it  s^ems  to  me,  between  this 
and  the  proposition  of  Bynkershoek.  The  more  general  principle 
enunciated  by  him  is — 

Unde  dominium  maris  proximi  non  ultra  concedimus  quam  e  terra  illi  imperari 
potest. 

That  is  the  same  as  the  principle  of  Grotius.  In  order  to  carry 
this  principle  into  practice,  he  lays  down  the  other  : 

Qoare  omnino  videtur  reotius  oo  potestatem  terrse  extendi  quousque  tormenta 
exploduntur. 

And  then  further  to  shew  that  he  is  adopting  the  practical 
application  of  his  principle  to  the  times  in  which  he  lived,  he 
says: 

Loquor  autem  de  his  temporibus,  quibus  illis  machinis  ullimur  alioquin  generalitor 
dioendum  esset,  potestatem  terns  flniri  ubi  flnitur  armorum  vis. 
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Rto.  He  gives  the  dominion  of  the  adjacent  sea  to  the  adjacent  land, 

^'  and  defines  the  limit  of  such  sea  to  be  the  distance  of  a  cannon 

*        shot  from  the  land.     I  do  not  think  it  useful  to  cite  the  words  on 

1876.       this  point  of  all  the  other  writers.     It  is  not^  as  I  understand^ 

J.   ."TT   __  denied  that  all,  or  substantially  all,  agree  that  there  is  a  right  of 

"pm-^gner^  some  kind  over  the  adjacent  open  sea,  and  that  none  deny  the 

Manslaughter  extent  of  a  marine  league  or  three  miles,  although  some  claioi 

on  the  high    more.      As  to  the  nature  of  that  right,  Puflfendorf  speaks    of 

it  as — 

An  accessory  to  the  land  as  much  ai  the  ditch  of  a  town  is  accessory  to  the  town. 

I  apprehend  his  meaning  to  be,  that  it  is  a  part  of  the  town^ 
that  is,  a  part  of  the  territory  of  the  town.  Wolff  is  still  more 
express.     Speaking  of  the  adjacent  sea,  he  says  : 

Quoniam  partes  maris  oocapats  ad  territorium  illias  gentia  pertinent,  qoa  eas 
occnpavit,  quale  jus  Rector  civitatis  in  sno  territorio  habet,  tale  etiam  ipsi  competit  in 
JndiraiAiit  of   P^^^^B  maris  occnpatis.    Per  conseqaens  qni  in  iis  yersantnr  iisdem  legibos  sabsant 
^Tlx  J       qnam  qui  in  terris  habitant  ant  commorantnr,  etiam  peregrini  admisai. 

This  is  to  say  that  the  adjacent  sea  is  "  territory,'^  smd  that  a 
consequence  of  its  being  territory  is  that  the  country  has  its 
ordinary  jurisdiction  over  all  who  are  within  that  territory. 
Heubner  calls  this  sea  "  an  accessory .''  Moser  says  it  is  under  the 
sovereignty  of  the  adjacent  land.  HautefeuUle  calls  them  "terri- 
torial waters/^  and  declares  that  they  are  the  property  of  the 
nation,  and  that  consequently  the  nation  has  over  them  all  the 
rights  of  sovereignty  without  exception.  Ortolan  has  a  chapter 
(chap,  viii.)  headed  '^"De  la  mer  Territoriale.''  He  admits  that 
there  is  a  right  in  the  adjacent  country  over  the  adjacent  territo- 
rial water.     As  to  its  extent,  he  says  : 

La  r^gle  que  donne  Bynkershoek :  Term  potestas  flnitnr  nbi  finitur  armomm  yis, 
est  anjourd*hai  la  r^gle  da  droit  des  gens,  et  depuis  Pinyention  des  armes  A  fen  cette 
distance  a  ordinairement  6t4  consid^r^e  comme  de  trois  milles. 

As  to  the  kind  of  jurisdiction,  he  says,  p.  157  : 

Ge  n*eet  pas  senlement  la  defense  g^n^rale  da  pays  et  de  ses  int^rdts  pablioa 
centre  toates  les  attaqaes  dont  il  poarrait  dtre  Tobjet;  c*est  aossi  la  d^ense  de  ses 
nationaax,  de  ses  habitants,  de  toate  personne  m6me  Strangers,  qai  y  resident)  dans 
lear  suret^^,  dans  lear  propri^ttf,  dans  lears  int^rdts  individaels  oontre  les  dtflita  de 
toate  sorte  qai  poarraient  y  porter  atteinte.  Ghargd  de  cette  defense  pabliqae  et 
particali^re  sar  toat  cet  espace,  I'Etat  a  le  droit  de  faire  les  r^glements,  les  lois 
n^cessaires  k  ce  bat,  et  d*employer  la  force  pabliqae  poar  les  y  faire  ex^outer.  Ainsi 
les  lois  de  police  et  de  sdret^  y  sent  obligatoires.  En  an  mot,  TEtat  a  sar  cet  espace 
non  la  propri^t^  mais  an  droit  d*empire ;  an  poavoir  de  Mgislation,  de  sorveillance 
et  de  jarisdiction,  conform^ment  aax  regies  de  La  jarisdiction  intemationale. 

A  right  of  sovereignty  which  gives  a  right  of  legislation,  in  order 
to  protect  the  rights  of  property  and  to  ensure  the  individual 
safety  of  all,  even  strangers,  against  offence  of  every  kind,  is, 
I  think,  as  complete  a  sovereign  right  as  any  nation  has  on  land. 
It  is  true  that  Ortolan  denies  that  the  nation  has  a  right  of  pro- 
perty in  this  territorial  sea  : 

Ainsi,  le  droit  qai  eziste  sar  la  mer  territoriale  n'est  pas  an  droit  de  propri^t^ ;  on 
ne  peat  pas  dire  qae  I'Etat)  propri^taire  des  c5tes,  soit  propri^taire  de  cette  mer. 

But  this  assertion,  it  must  be  observed,  is  made  as  a  conclusion 
from  a  previous  chain  of  reasons.     Therefore,  it  says,  the  right  is 
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not  a  right  of  property.     The  previous  reaiaoii  is,  the  want  of        Rko. 
power  properly  to  refuse  a  free  passage  to  ships  passing  with       _V 

harmless  intent.     The  conclusion  is  not,  to  English  lawyers,  a        ^ 

satisfactory  result  of  such  a  cause.     There  may  be  a  right  of  pro-        1876. 
party,  subject  to  a  prescriptive  accorded  free  right  of  way.     I  j  .  "TT 
cannot  but  think,  therefore,   that  substantially  all  the  foreign   Foreigna^ 
jurists  are  in  accord  in  asserting  that,  by  the  common  consent  of  Manslaughter 
all  nations,  each,  which  is  bordered  by  an  open  sea,  has  over  the    ^  ^  ^^ 
three  adjacent  miles  of  it  a  territorial  right.     And  the  sense  in 
which  they  aU  use  that  term  seems  to  me  to  be  fully  explained  by 
Vattel  (lib.  i.  c.  18,  s.  205).     He  says : 

Lorsqa'ane  nation  s'empare  d'nn  pays  qui  n*appartient  encore  k  personne  elle  eat 
cens^e  y  occuper  I'empire  on  la  Bouverainet^  en  m6me  temps  qne  le  domalne,  Tont 
I'espace  dans  lequel  une  nation  4tend  son  empire  forme  le  ressort  de  sa  jorisdiction  et 
B*appeUe  son  territoire. 

At  lib.  ii.  s.  84  : 

L'empire  nni  an  domaine  etabnt  la  juridiction  de  la  nation  dans  le  pays  qni  lui 
appartient,  dans  son  territoire. 

This  seems  plain;  sovereignty  and  dominion  necessarily  give  or  Judgment  of 
import  jurisdiction,  and  to  do  so  throughout  the  territory.  Apply-      ®^®**»  *^- 
ing  this  to  the  territorial  sea  (at  lib.  1.  c.  23,  ss.  295)  he  sagrs : 

Qoand  une  nation  s*empare  de  certaines  parties  de  la  mer,  elle  y  occupe  I'empire 
aussi  bien  qne  le  domaine,  &o.  Ges  parties  de  la  mer  sont  de  la  jurisdiction  du  terri- 
toire de  la  nation ;  le  souyerain  y  commande,  il  y  donne  des  loia  et  pent  reprimer  ceux 
qui  les  violent ;  en  un  mot  il  y  a  tons  les  mdmes  droits  qui  lui  appartiennent  sur  la 
terre,  &c. 

It  seems  to  me  that  this  is  in  reality  a  fair  representation  of  the 
accord  or  agreement  of  substantially  all  the  foreign  writers  on 
international  law ;  and  that  they  all  agree  in  asserting  that,  by 
the  consent  of  all  nations,  each,  which  is  bordered  by  open  sea,  has 
a  right  over  such  adjacent  sea  as  a  territorial  sea,  that  is  to  say, 
as  a  part  of  its  territory;  and  that  they  all  mean  thereby  to  assert 
that  it  follows,  as  a  consequence  of  such  sea  being  a  part  of  its 
territory,  that  each  such  nation  has  in  general  the  same  right  to 
legislate  and  to  enforce  its  legislation  over  that  part  of  the  sea  as 
it  has  over  its  land  territory.  With  its  own  consent,  given  to  all 
other  nations  in  the  same  way  as  they  have  consented  to  its  right 
of  territory,  consent  from  which  neither  it  nor  they  can  rightly 
depart  without  the  consent  of  all,  there  is  for  all  nations  a  free 
right  of  way  to  pass  over  such  sea  with  harmless  intent ;  but  such 
a  right  does  not  derogate  from  the  exercise  of  all  its  sovereign 
rights  in  other  respects.  As  to  the  extent  of  this  territory,  it  is 
impossible  to  say  that  all  writers  have  been  always  agreed  as  to  its 
boundary  seaward.  Some  nations  have  in  the  olden  times  claimed 
more  than  the  three  miles.  The  reasonings  of  some  writers  would 
now  give  more  than  three  miles ;  but  no  nation  is,  I  think,  shewn 
to  claim  less  than  three  miles,  and  all  nations  and  writers  yield  to 
three  miles  at  leadt.  If  that  be  so,  as  I  think  it  is,  it  may  properly 
be  said  that  all  are  agreed  as  to  three  miles.  If  one  claims  a 
debt  of  lOOOZ.  and  the  other  admits  a  debt  of  500Z.,  they  are 
agreed  that  there  is  a  debt  of  oOOZ.,  though  they  are  in  dispute  as 
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Rbo.        to  the  other  500Z.     Let  us  now  proceed  to  the  A^merican   and 
^^        English  writers.    Wheaton  (c.  4,  s.  10)  says : 

The  controTorsy  how  far  the  open  sea  or  main  ocean  beyond  the  immediate  boiuidaiy 

1876.         ^^  ^^0  coasts  may  be  appropriated  by  one  nation  to  the  ezclosion  of  others,  fte^  oan 

_  hardly  be  considered  open  at  this  day.     We  haye  already  seen  that  by  tho  geaerally 

Jurisdiction-'^  approved  usage  of  nations  which  forms  the  basis  of  international  law,  the  maritLme 

Foreigner-^    territory  of  every  nation  extends  ( 1 )  to  the  ports,  harbonrs,  bays,  Ac;  (2)  to  the  diatanoe 

Mamlavghter  of  a  marine  league,  or  as  far  as  a  cannon  shot  will  reach  from  the  shore,  along  all  the 

on  the  nigh     ooaats  of  the  state. 

**°'*  And  afterwards : 

The  reasons  which  forbid  the  assertion  of  an  exclusive  proprietary  right  to  the 
sea  in  general  will  be  found  inapplicable  to  the  particular  portions  of  that  elejnent 
included  in  the  above  designations. 

In  these  passages  the  same  expressions  are  used  as  are  used  bj 
the  foreign  writers,  namely,  '*  maritime  territory,'*  and  as  a 
paraphrase,  ^'an  exclusive  proprietary  right/'  The  passage  in 
Judgment  of  ^®^^  (s*  2>  p.  29)  is  Said  to  be  indistinct.  I  think  it  will  be  seen 
Brett,  J.  that  the  only  portions  of  the  received  propositions  which  he 
declares  to  be  indistinct  are  those  which  relate  to  the  distance. 
I  think  he  shews  that  he  is  clearly  of  opinion  that  for  some 
distance  there  is  an  exclusive  dominion.  This  meaning  is 
certainly  attributed  to  Kent  by  Sir  R.  Phillimore,  who  cites  this 
passage  of  Kent  among  other  authorities  in  support  of  the 
following  statement : — 

Though  the  open  sea  be  thus  incapable  of  being  subject  to  the  rights  of  property  or 
jurisdiction,  yet  reason,  practice,  and  authority  have  firmly  settled  that  a  different  rule 
is  applicable  to  certain  portions  of  the  sea.  And,  first,  with  respect  to  that  portion  of 
the  sea  which  washes  the  coast  of  an  independent  state,  &c.,  the  rale  of  law  may  be 
now  considered  as  fairly  established,  namely,  that  this  absolute  property  and  juris- 
diction does  not  extend  unless  by  the  specific  provisions  of  a  treaty,  or  an  unquestionable 
usage  beyond  a  marine  league,  &c.  In  the  sea,  out  of  reach  of  cannon  shot,  says  Lord 
Stowell,  universal  use  is  presumed.  This  (t.«.  the  reach  of  cannon  shot  or  a  marine 
league)  is  the  limit  fixed  to  absolute  property  and  jurisdiction. 

In  the  Maria  (1  0.  Rob.  352),  Lord  Stowell  says : 

It  might  likewise  be  improper  for  me  to  pass  over  entirely  without  notice,  as  another 
preliminary  observation,  though  without  meaning  to  lay  any  particular  stress  on  it, 
that  the  transaction  in  question  took  place  in  the  British  Channel  close  upon  the 
British  coast,  a  station  over  which  the  Grown  of  England  has  from  pretty  remote 
•  antiquity  always  asserted  something  of  that  special  jurisdiction  which  the  sovereigns 

of  other  countries  have  claimed  and  exercised  over  certain  parts  of  the  seas  adjoining 
to  their  coasts. 

This  is  not  precise,  but  it  could  not  have  been  written  by  Lord 
Stowell  in  such  a  judgment  if  he  had  intended  to  reject  the 
proposition  which  asserts  jurisdiction  over  the  adjacent  open  sea 
within  some  limit  of  distance.  His  view  of  the  law,  however, 
cannot  be  doubted.  In  the  Twee  Oebroeders  (3  C.  Rob.  162),  the 
Prussian  consul  claimed  restitution  of  four  Dutch  ships  seized  by 
an  English  man-of-war,  on  a  suggestion  by  the  consul  that  the 
seizure  was  made  within  the  protection  of  the  Prussian  territory, 
Lord  Stowell,  in  giving  judgment,  said  : 

This  ship  was  taken  on  a  voyage  to  Amsterdam,  which  was  then  under  blockade. 
A  claim  has  been  given  for  the  Prussian  government,  asserting  the  capture  to  have 
been  made  within  the  Prussian  territory.  It  has  been  contended  that,  although  the 
act  of  capture  itself  might  not  have  taken  place  within  the  neutral  territory,  yet  that 
tho  ship  to  which  the  capturing  boats  belonged  was  actually  lying  within  the  neutral 
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limits.    The  first  fact  to  be  determined  is  the  character  ot  the  place  where-  the  cap-  i^bq. 

taring  ship  lay,  whether  she  was  actually  stationed  within  those  portions  of  land  and  i^, 

water,  or  of  something  between  water  and  land,  which  are  considered  to  be  within  Eszn. 

Prussian  territory.     She  was  lying  within  the  eastern  branch  of  the  Eems,  within  

what  I  think  may  be  considered  as  a  distance  of  three  miles  at  most  from  East  1876. 

FrieslaDd.    I  am  of  opinion  that  the  ship  was  lying  within  those  limits  in  which  all  * 

direct  operations  are  by  the  law  of  nations  forbidden  to  be  exercised.     No  proximate  Jurisdiction 

acts  of  war  are  in  any  manner  to  be  allowed  to  originate  on  neutral  ground,  and  'I  Foreigner 

cannot  but  think  that  such  an  act  ai  this,  that  a  ship  should  station  herself  on  neutral  Manslaughter 

territory  and  send  out  her  boats  on  hostile  enterprises,  is  an  act  of  hostility  much  too  ^n  fj^^  f^i^gji 

immediate  to  be  permitted.    The  capture  cannot  be  maintained.  5ea«. 

This  case  seems  to  me  to  be  of  immense  importance  in  the 
present  discussion.  The  very  ground  of  decision  is,  that  the 
capturing  ship  was  stationed  within  neutral  territory.  The  only 
reason  why  she  was  held  to  be  so  was,  that  the  three  miles  of  sea 
was  the  territory  of  Prussia.  The  ground  of  that  last  decision  is 
not  that  the  water  was  intra  fauces  or  otherwise.  It  is  only  on  the 
ground  that  the  ship  was  within  three  miles  of  the  coast.  Here, 
therefore,  we  have  a  claim  based-  on  this  principle  made  by  a  'j^tT'j.^ 
Government,  an  opinion  of  Lord  Stowell,  and  a  judicial  decision 
by  him  in  an  international  court.  In  the  case  of  The  Leda 
(Swa.  40),  Dr.  Lushington  held  that  sect.  330  of  the  Merchant 
Shipping  Act,  1864,  which  is  limited  in  terms  to  the  United 
Kingdom  ^'applied  to  the  three  miles  of  open  sea  round  England.'^ 

What  (he  says)  are  the  limits  of  the  United  Kingdom  ?  The  only  answer  I  can 
oonceiTe  to  that  question  is,  the  land  of  the  United  Kingdom  and  three  miles  from 
the  shore. 

In  the  Oeneral  Iron  Screw  Colliery  Go.  v.  Schurmanns  (1  J.  &  H. 
180),  there  had  been  a  collision  betv^een  a  British  ship  of  the 
plaintiffs,  and  a  Dutch  ship,  two  miles  and  a  half  off  Dungeness. 
The  British  ship  had  in  the  Admiralty  Court  been  held  solely  to 
blame.  The  plaintiffs,  her  owners,  filed  a  bill  in  Chancery  to 
declare  a  limitation  of  her  liability  according  to  the  provisions  of 
the  Merchant  Shipping  Act.  It  was  admitted  that  unless  there 
was  reciprocity,  that  is  to  say,  that  unless  the  statute  might,  in 
like  case,  have  been  relied  on  by  the  foreign  ship,  it  could  not  be 
relied  on  against  her.  The  question  therefore  argued  was,  whether 
the  statute  applied  to  the  locality  of  the  collision,  and  therefore 
would  have  applied  to  the  foreign  ship.  It  was  argued  for  the 
plaintiffs  that  the  ninth  part  of  the  statute  is  general,  and  there- 
fore applies  to  the  Whole  of  Her  Majesty's  dominions.  The  statute 
must,  therefore,  be  taken,  it  was  said,  to  extend  as  far  as 
jurisdiction  could  be  asserted  consistently  with  the  law  of  nations. 
It  has  long  been  the  settled  law  of  nations  that  each  country  may 
exercise  jurisdiction  over  the  sea  within  three  miles  of  the  shore. 
The  answering  argument  was :  "The  fallacy  of  the  argument  for 
the  plaintiffs  lies  in  the  assumption  that  a  country  has  by  the  law 
of  nations  a  general  territorial  jurisdiction  to  the  distance  of  three 
miles  from  its  coast.''  The  question  as  to  jurisdiction  and  terri- 
torial jurisdiction,  that  is  to  say,  jurisdiction  on  the  ground  of  the 
locality  being  the  territory  of  England,  was  precisely  raised  by 
the  facts  and  arguments.     Lord  Hatherley'a  judgment  is  : — 
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Rbo.  With  respect  to  foreign  ships,  I  shall  adhere  to  the  opinion  which  I  expr^med  in 

i;.  C(^  ▼.  Doherty  (4  Kay  &  J.  37)  that  a  foreign  ship  meeting  a  British  ship  on  the  open 

KxTN.  ocean  cannot  properly  he  abridged  of  her  rights  by  an  act  of  the  Britiah  \&gialmtai^ 

Then  comes  the  question  how  far  oar  legislature  conld  properly  afifect  the  rif^Xm  ol 

1876.  foreign  ships  within  the  limits  of  three  miles  from  the  coast  of  this  country.      There 

^_  can  be  no  possible  doabt  that  the  water  below  low- water  mark  is  part  of  the  hi^h  aea. 

Jurisdiction Bat  it  is  equally  beyond  question,  that  for  certain  purposes  eyery  country  may,  by  the 

Foreigner common  law  of  nations,  exercise  jurisdiction  oyer  that  portion  of  the  high  seas  which 

Mansfavghter  lioB  within  three  miles  from  its  shores. 

^"  iJ^T'*  He  cites  The  Leda,  and  holds  that  the  statute  does  apply  to 
foreign  as  well  as  to  British  ships  within  the  three  miles.  I  can 
see  no  principle  on  which  this  application  of  the  British  statnte 
can  be  founded  other  than  the  principle  that  a  British  statute  in 
general  terms  is  applicable  to  every  part  of  British  territory.  The 
foundation  of  the  judgment  therefore  is^  that  the  three  miles  of 
high  sea  or  open  sea  next  to  the  cosst  is  a  part  of  the  British 
territory,  and  by  citing  The  Leda  the  learned  Judge  shewed  that 
Judgment  of  he  SO  intended.  In  the  Free  Fishers  of  Whitstable  v.  Gann  (11  C.  B. 
Brett,  J.      N.  s.  387),  Erie,  C.J.,  says : 

The  soil  of  the  sea  shore  to  the  extent  of  three  milee  from  the  beach  is  yested  in 
the  Grown. 

In  Gann  v.  Free  Fishers  of  Whitstable  (2  H.  of  L.  192)  this 
was  not  denied,  though  it  was  held  that  no  toll  can  be  taken  for 
the  mere  fact  of  a  ship  anchoring,  as  part  of  her  process  of 
navigating  through  the  three  miles.     Lord  Chelmsford  says : 

The  three  miles  limit  depends  upon  a  rule  of  international  law  by  which  ersTj 
independent  state  is  considered  to  have  territorial  property  and  jurisdiction  in  the 
seas  which  wash  its  coast  within  the  assumed  distance  of  a  cannon  shot  from  the 
shore. 

And  in  Ga^nmell  v.  Commissioners  of  Woods  and  Forests  (S  Macq. 
465)  it  was  held  that  salmon  fishing  in  the  open  sea  around  the 
coast  belongs  to  the  Crown.     Lord  Wensleydale,  at  p.  465,  says: 

It  may  be  worth  while  to  obsei*ve  that  it  would  be  hardly  possible  to  extend  it 
seaward  beyond  the  distance  of  three  miles,  which  by  the  acknowledged  law  of 
nations  belongs  to  the  coast  of  the  country,  is  under  die  dominion  of  the  oountiy 
by  being  within  cannon  range,  and  so  capable  of  being  kept  in  perpetual  possession. 

These  expressions  of  great  lawyers  are,  no  doubt,  not  binding 
authority,  but  they  disclose  an  intimate  acquaintance  with  the 
writers,  using  their  very  terms  of  art,  and  shew  that  these  Judges 
acquiesced  in  the  authority  and  the  law  of  those  writers.  And  the 
full  meaning  of  so  learned  a  Judge  as  Lord  Wensleydale  is  to  be 
gathered  from  the  passage  in  Co.  Litt.  ss.  439.     The  section  is: 

In  the  same  manner  it  seemeth  where  a  man  is  out  of  the  realm,  dsc.,  if  such  a  one 
be  disseised,  &o. 

The  comment  is : 

Out  of  the  realm,  id  est,  extra  regnum ;  as  much  as  to  say  out  of  the  power  of  the 
King  of  Elngland,  as  of  his  crown  of  England ;  for  if  a  man  be  upon  the  sea  of  England 
he  is  within  the  kingdom  or  realm  of  England,  and  with  the  liegeance  of  the  King  of 
England  as  of  his  crown  of  England.  And  yet  altum  mare  is  out  of  the  jurisdiction 
of  the  common  law,  and  within  the  jurisdiction  of  the  Lord  Admiral,  dsQ^ 

Once  let  it  be  fixed  what  is  the  sea  of  England — and  this  is  high 
authority  that  such  sea  is  within  the  kingdom,  and  realm,  and 
dominion  of  the  sovereign, — that  is  to  say,  once  agree  that  the 
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three  miles  are  the  sea  of  England,  and  then  it  follows  that  the        Raa. 
rights  of  England  within  that  sea  €ire  as  if  it  were  land  territory,        — ^• 

and  are  the  same  as  in  any  other  part  of  the  kingdom,  and  realm,        * 

and  dominion  of  the  sovereign.    The  decision  in  The  Saxorda  (15        1876. 
Moo.  P.  0.  262)  is  not  to  the  contrary.     The  statnte,  in  the  part  r    TT- 
oi  it  m  question,  is  m  express  terms  confined  to  British  ships,    Foreigner— 
that  is  to  say,  to  ships  owned  to  a  given  extent  by  British  sub-  Mandauahter 
jects.     In  America  there  is  the  great  authority  of  Mr.  Justice    ^  '**  ^^^* 
Story.     In  The  Brig  Ann  (1  Gallison,  62)  the  case  was  that  by 
statute  a  certain  embargo  was  laid  on  sdl  ships  and  vessels  in  the 
ports  and  places  within  the  limits  and  jurisdiction  of  the  United 
States,  that  is  to  say,  an  embargo  against  their  sailing  out  of  or 
away  from  such  limits.    The  Ann  had  arrived  from  Alexandria  in 
Columbia  off  the  port  of  Newburyport.     She  anchored  between 
two  and  three  miles  from  Newburyport  bar,  which,  that  is  to  say, 
the  bar,  as  the  case  states,  is  the  limit  of  the  port  of  Newbury-  Judgment  of 
port,  and  about  the  same  distance  from  the  neighbouring  land.      Brett,  J. 
She  afterwards  sailed  for  Jamaica.      The   question  made  was 
whether,  by  sailing  from  her  anchorage  off  Newburyport   for 
Jamaica,  she  had  broken  a  statutory  embargo,  which  question 
depended  on  whether  she  was  within  the  United  States  when  at 
anchor  at  Newburyport.     Story,  J.,  said : 

Ab  the  Ann  arrived  ofiF  Newburyport,  and  within  three  miles  of  the  ahore,  it  is  clear 
that  she  was  within  the  acknowledged  jurisdiction  of  the  United  States.  All  the 
writers  upon  public  law  agree  that  eyery  nation  has  exclusive  jurisdiction  to  the 
distance  of  a  cannon  shot  or  marine  league  over  the  waters  adjacent  to  its  shores,  and 
this  doctrine  has  been  recognised  by  the  Supreme  Court,  &o.  Indeed,  such  waters  are 
considered  as  a  part  of  the  territory  of  the  sovereign. 

It  is  clear  that  he  held  that,  because  the  brig  was  within  the 
territory  of  the  United  States  when  anchored  in  the  open  sea  off 
Newburyport,  but  within  three  miles  of  the  shore,  and  because 
she  sailed  from  the  territory  of  the  United  States  for  Jamaica,  she 
broke  the  embargo,  and  was  liable  to  forfeiture.  In  this  case,  as 
in  the  case  of  the  Leda,  there  is  a  judicial  decision,  the  foundation 
of  which  is  the  affirmation  of  the  proposition,  that  the  open  sea, 
adjacent  to  a  sovereign  country,  is,  for  a  distance  of  three  miles, 
a  part  of  the  territory  of  that  country,  and  that  it  is  so  by  virtue 
of  a  consent  of  all  nations.  I  cited  a  passage  from  Vattel  (lib.  1, 
c.  18,  s.  205)  to  shew  what  is,  in  the  view  of  the  foreign  jurists, 
the  extent  of  the  sovereign  jurisdiction  consequent  upon  the 
national  ownership  of  territory.  I  will  add  the  view  of  Marshall, 
G.J.      In  The  Exchange  (7  Cranch  136),  he  says : 

The  jurisdiction  of  the  nation  within  its  own  territory  is  necessarily  exclusive  and 
absolute.  It  is  susceptible  of  no  limitation  not  imposed  by  itself.  Any  restriction 
upon  itf  deriving  validity  from  an  external  source,  would  imply  a  diminution  of  its 
sovereignty  to  the  extent  of  the  restriction,  and  an  investment  of  that  sovereignty  to 
the  same  extent  in  that  power  which  could  impose  such  restriction.  All  exceptions, 
therefore,  to  the  full  and  oomplete  power  of  a  nation  within  its  own  territories  must 
be  traced  up  to  the  consent  of  the  nation  itself.  They  can  flow  from  no  other 
legitiqiate  source. 

There  remains  one  more  piece  of  evidence.  It  is  stated  in 
Wheaton,  at  p.  344,  thus : 


n 
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Hbq.  In  the  negotiatioziB  which  preoeded  the  signature  of  the  Treaty  of  Intervention  of 

^,  '  the  15th  of  Jnly,  1840,  the  closing  of  the  straits  of  the  Dardanelles  in  the  hands  of 

'KxYV.  Turkey  was  objected  to  by  Russia.    It  was  replied  on  the  part  of  the  British  Oovem- 

*  ment,  that  its  opinion  respecting  the  nayigation  of  these  straits  by  the  ships  of  var  oC 

1876.  foreign  nations  rested  upon  a  general  and  fundamental  principle  of  intemational  l*w. 

Jurisdiction—      Every  state  is  considered  as  having  territorial  jurisdiction 

Foreigner —        Over  the  sea  which  washes  its  shores  as  far  as  three  miles  from  low- water  maiit; 
Afansfavffhter  and  consequently  any  strait,  which  is  bounded  on  both  sides  by  the  territory  of  the 
(m  the  hitjh     same  soTereign,  and  which  is  not  more  than  six  miles  wide,  lies  within  the  -territorial 
seas.  jurisdiction  of  that  sovereign. 

And  the  treaty  was  concluded  in  accordance  with  that  proposi- 
tion.    And  as  further^  and  to  my  mind   the   strongest   of  all, 
evidence  of  what  kind  of  right  is  recognised  by  all  nations  to  be  in 
these  three  miles  of  adjacent  open  sea^  I  cite  the  admitted  rales 
as  to  neutrality — not  merely  the  rights  given  to  the  adjacent 
state,  but  the  duties  imposed  on  such  state.     Such  a  duty  has 
.  hitherto  invariably  been  founded  on  an  abuse  or  improper  use  of 
\rett,  J.     ^^©  territory  of  the  neutral  state.  To  found  such  duty  on  any  other 
ground  would  be  abnormal.     To  found  it  on  territory  is  to  act  on 
the  universal  rule.    The  fact,  therefore,  of  such  duty  being  univer- 
sally vouched  in  respect  of  the  three  miles  of  sea,  is,  as  it  seems 
to  me,  the  strongest  evidence  that  such  sea  is  universally  treated 
as  a  part  of  the  territory  of  the  adjacent  state.     After  citing  this 
long   list   of    authorities^   I   make   the    following   observations. 
I  have  done  so  because  it  seems  to  me  that  the  whole  question 
depends  entirely  upon  authority.     There  is  no  reason  founded  on 
the  axiomatic  rules  of  right  and  wrong,  why  the  three  miles 
should  or  should  not  be  considered  as  a  part  of  the  territory  of 
the  adjacent  country.   They  may  have  been  so  treated  by  general 
consent ;  they  might  equally  well  have  not  been  so  treated.     If 
they  have  been  so  treated  by  such  consent,  the  authority  for  the 
alleged  ownership  is  sufficient.     The  question  is,  whether  such  a 
general  consent  has  in  this  case  been  proved  by  sufficient  evidence. 
I  have  cited  the  assertions  of  a  large  number  of  writers,  recognised 
as  able  writers  on  international  law,  of  different  countries  and 
different  periods.     I  have  cited  assertions  of  great  Judges,  of 
statesmen^  and  the  opinions^  and  the  decisions  of  some  Judges,  and 
the  assertion  made  on  behalf  of  a  great  government.     As  there  is 
no  common  court  of  nations,  and  no  common  legislature,  none  of 
these  are^  in  the  usual  sense,  binding  on  this  Court.     As  the 
opinions  of  the  Judges  are  manifestly  founded  on  the  opinions  of 
the  writers,  I  think  the  principal  evidence  is  that  of  the  writers. 
I  have  already  said  that^  in  my  opinion,  a  general  consent  of 
recognised  writers  of  different  times  and  different  countries  to  a 
reasonable  proposition  is  sufficient  evidence  of  a  general  consent 
of  nations  to  that  proposition.    Such  a  general  consent  establishes 
the  proposition  as  one  of  international  law.     En  this  case  I  think 
there  is  a  general  consent  to  a  proposition  with  regard  to  the 
three  miles  of  open  sea  adjacent  to  the  shores  of  sovereign  states. 
T  do  not  think  that  such  general  consent^  as  to  a  distance  of  three 
miles,  is  impeached  by  shewing  that  there  has  been  a  difference 
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as  to  a  claim  by  some  with  regard  to  a  greater  distance  than  three        Reu. 
miles.     The  qaestion  is^  what  is  the  proposition  to  which  sach       ^' 

general  consent  as  to  the  three  miles  is  given?     The  dispute  is        * 

whether,  by  the  consent  of  all,  certain  limited  rights  are  given  to        187G 
the  adjacent  country,  such  as  a  right  that  the  waters  should  be  j   ."T".  __ 
treated  as  what  is  called  a  neutral  zone,  or  whether  the  water  is,    "jf^ignelL^ 
by  consent  of  all,  given  to  the  adjacent  country  as  its  territory,  Munsiaughter 
with  all  rights  of  territory,  it  being  agreed  by  such  country  with    °"  ''*^  ^'^* 
all  others,  that  all  shall  have  a  free  right  of  navigation  or  way 
over  such  waters  for  harmless  passage  and  some  other  rights.     If 
the  first  be  true,  it  is  impossible,  according  to  the  reasoning  of 
Vattell  and  Marshall,  C.J., — which  reasoning,  I  think,  is  irresis- 
tible— that  it  can  be  properly  said  that  the  adjacent  country  has  any 
proprietary  right  in  the  three  miles,  or  any  dominion,  or  any 
sovereignty,  or  any  sovereign  jurisdiction.   If  the  latter  be  correct, 
the  adjacent  country  has  the  three  miles,  as  its  property,  as  under  Judgment  of 
its  dominion  and  sovereignty.     If  so,  that  three  miles  are  its     Brett,  J. 
territorial  waters,  subject  to  its  rights  of  property,  dominion,  and 
sovereignty.    Those  are  all  the  rights,  and  the  same  rights  which 
a  nation  has,  or  can  have,  over  its  land  territory.     If,  then,  such 
be  its  rights  over  the  three  miles  of  sea,  that  sea  is  as  much  a 
part  of  its   country  or  territory  as  its  land.      Considering  the 
authorities  I  have  cited,  the  terms  used  by  them,  wholly  incon- 
sistent, as  it  seems  to  me,  with  the  idea  that  the  adjacent  country 
has  no  property,  no  dominion,  no  sovereignty,  no  territorial  right; 
and  considering  the  necessary  foundation  of  the  admitted  rights  and 
duties  of  the  adjacent  country  as  to  neutrality,  which  have  always 
been  made  to  depend  on  a  right  and  duty  as  to  its  territory,  I 
am  of  .opinion  that  it  is  proved  that,  by  the  law  of  nations>  made 
by  the  tacit  consent  of  substantially  all  nations,  the  open  sea 
within  three  miles  of  the  coast  is  a  part  of  the  territory  of  the 
adjacent  nation,  as  much  and  as  completely  as  if  it  were  land  a 
part  of  the  territory  of  such  nation.    By  the  same  evidence  which 
proves  this  proposition,  it  is  equally  proved  that  every  nation 
which  possesses  this  water  territory  has  agreed  with  all  other 
nations  that  all  shall  have  the  right  of  free  navigation  to  pass 
through   such  water   territory,   if  such  navigation  be  with  an 
innocent  or  harmless  intent  or  purpose.     This  right  of  free  navi- 
gation  cannot,  according  to  ordinary  principles,  be  withdrawn 
without  common  consent;  but  it  by  no  means  derogates  from  the 
sovereign  authority  over  all  its  territory  of  the  state  which  has 
agreed  to  grant  this  liberty, or  easement,  or  right  to  all  the  world. 
Every  law,  recognised  or  specifically  enacted  by  the  sovereign 
authority  of  a  state,  whether  therefore  written  or  unwritten,  if  such 
law  be  promulgated  in  general  terms,  must,  of  necessity,  apply  to 
the  whole  territory  of  such  state.     There  is  nothing  to  limit  it  to 
a  less  area.     Every  such  English  law,  therefore,  that  is  to  say, 
every  enactment  of  English  law,  common  or  statute  law,  which  is 
not  confined  to  a  less  area  by  express  words  or  necessary  inference, 
is  as  law  applicable  to  the  whole  territory  of  England  in  the  same 


on 
seas. 
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•  Rto.        way,  that  is  to  say,  to  the  water  territory  just  as  mnch  as  to  the 
Kbtn        ^^^  territory.     This  proposition  is  evidently  an  assamed  premiss 
,'       in  the  opinions  I  have  cited  of  Lord  Chelmsford,  Lord  Weusley- 
1876.        dale,  and  Sir  William  Erie,  and  in  the  judgment  I  have  cited,  of 
Juri  'diction-'  Lord  Hatherley.    I  think  it  therefore  proved  that  the  oflfence  com- 
Foreigner—   mitted,  though  it  was  Committed  by  a  foreigner,  was  within  the 
Mansiuuahier  cognizance  of  the  English  criminal  law,  because  it  was  committed 
i!fl«  ^*    within  English  territory,  unless  there  be  an  exceptional  privilege 
in  favour  of  crimes  committed  on  board  foreign  ships  by  foreigners 
as  such  ships  are  passing  through  the  water  territory  of  England, 
and  this  crime  was  committed  on  board  the  foreign  ship.     Now 
if  this  exception  exists,  it  is  alleged  to  be  proved  by  the  same 
evidence   to  the  same  effect  as  the  right  of  territory   and  the 
right  of  free  passage  or  navigation  have  been  proved.     They  are 
proved,  as  I  have  said,  by  a  common  consent,  found  in  the  com- 
Judgment  of  mon  coDsent  of  the  great  body  of  recognised  writers,  and  in  the 
Brett,  J.     opinions  or  decisions  of  great  Judges  of  different  nations.     I  can 
only  say  of  this  exception  that,  although  there  are  one  or  two 
expressions  by  some  writers  which  may  be  alleged  in  argument 
as  in  support  of  it,  it  is  not  expressed  in  clear  terms  by  any  one. 
I  do  not  think  there  is  really  any  evidence  of  a  common  assent 
to  it.     It  follows  that  even  if  the  offence  could  properly  be  said 
to  have  been  committed  on  board  the  foreign  passing  ship^  still 
it  would  be  an  offence  committed  within  British  territory,  and 
therefore   cognizable   by   the   British    criminal  law.     The  next 
question  is,  whether  the  Central  Criminal  Court  had  jurisdiction 
to  administer  to  this  offence  the  law  of  England  which  was  as  a 
law  applicable  to  it.     This  is  a  strictly  municipal  question,  and 
has  no  regard  whatever  to  internationfiJ  law.     The  only  question 
is,   whether  the   sovereign   authority   of  England  has   in   fact 
constituted  a  Court,  which,  according  to  international  law,  it  might 
properly  constitute  at  any  moment,  and  whether  it  has  constituted 
the  Central  Criminal  Court  to  be  its  organ  to  administer  to  such 
a  case  as  this  the  criminal  law  of  England.     Now,  taking  it  to  be 
proved  that  the  criminal  law  is  applicable  to  that  part  of  the 
Queen^s  territory   which  is  open  sea  within  three  miles  of  her 
land,  the  presumption  is,  I  apprehend  that  there  is  some  Court 
appointed  to  administer  that  law  in  that  part  of  her  territory. 
The  first  duty  of  the  sovereign  authority  is  to  see  that  the  law  is 
administered.     Story,  in  his  Conflict  of  Laws,  s.  529,  says : 

Considered  in  an  international  point  of  view,  jurisdiction,  to  be  rightfully  exercised, 
must  be  founded  either  upon  the  person  being  within  the  territory  or  upon  the  thing 
being  within  the  territory,  &c. 

Vattel,  he  says,  lays  down  the  true  doctrine  in  clear  terms : 

The  sovereignty  united  to  domain,  establishes  the  jurisdiction  of  the  nation  in 
its  territories  or  the  country  which  belongs  to  it.  It  is  its  province,  or  that  of  its 
sovereign,  to  exercise  justice  in  all  places  under  its  jurisdiction,  to  take  cognizance  of 
the  crimes  committed  and  the  di£ferences  that  arise  in  the  country. 

It  is  admitted  that  the  Common  Law  Courts  never  were  ap- 
pointed according  to  the  common  law,  and  therefore  never  had 
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jarisdiotion  by  virtue  of  the  common  law  to  try  crimes  committed        Rho. 
on  the  high  or  open  seas,  even  though  the  crimes  were  committed       ^^ 

by  the  Queen's  subjects,  because  the  commissions  of  the  Judges        * 

applied  in  terms  only  to  counties,  and  the  juries  were  summoned        I87ff. 

only  to  try  cases  within  counties,  and  the  high  or  open  sea  is  ,   .  "TT'.   _ 

within  no  county.      The  question  is,  whether  the  Admiral  had    Foreigner— 

such  jurisdiction.     Now  as  to  the  quarrel  which  arose  regarding  Mansiattghter 

prohibitions  between  the  Admiral  and  the  common  law  Judges,    ^^  '^*  ^*^* 

which  is   described   in  the  4th  Institute  (title,  "the  Court  ol 

Admiralty ''),  it  is  manifest  that  it  related  to  contracts,  pleas,  and 

querels  made  or  done  upon  a  river,  haven,  or  creek  within  a 

county.    The  answer  of  the  Judges  so  states  the  matter  in  terms. 

There  was  no  dispute  raised  about  the  extent  of  the  Admiral's 

jurisdiction  on  the  seas  outside  any  county.    The  question  of  the 

extent  of  that  jurisdiction  is  not  touched  by  that  dispute.     The 

statute  (13  Bic.  2,  c.  5)  does  not  in  any  ivay  restrict  the  juris-  jadgment  of 

diction  of  the  Admiral   on  the  sea  not  within  a  county.     The     Brett,  J. 

Admirals  and  their  deputies,  it  says,  "shall  not  meddle  from 

henceforth  with  anything  done  within  the  realm  of  England,  but 

only  with  things  done  upon  the  sea.''  This  is  evidently  pointed  at 

the  same  dispute.     It  recognises  the  jurisdiction  of  the  Admiral 

in  respect  of  things  done  upon  the  sea.     The   term  "realm," 

therefore,  by  the  context  means  that  part  of  the  realm  which  is 

within  counties.     And  so  15  Bio.  2,  c.  8,  is  a  declaration  against 

an  alleged  jurisdiction  of  the  Admiral   "within  ihe  bodies  of 

counties  either  by  land  or  water."     The  exception,  therefore,  in 

that  statute,  as  to  death  or  mayhem  done  in  great  ships,  &c., 

applies  also  to  such  crimes  committed  in  such  ships,  though  they 

are  within  the  body  of  a  county.      The  Commentary  of  Lord 

Coke  says  so. 

This  latter  clause  gives  the  Admiral  farther  jurisdiction  in  case  of  death  and 
mayhem,  but  in  all  other  happening  within  the  Thames  or  in  any  other  river,  port,  or 
water  which  are  within  any  connty  of  the  realm,  &c.,  by  express  words  of  this  Act  of 
Parliament^  the  Admiral  or  his  Deputy  hath  now  jurisdiction. 

This  statute,  therefore,  does  not  define,  or  restrain,  or  limit  any 
jurisdiction  which  the  Admiral  had  of  things  done  on  the  seas. 
And  the  Commentary  seems  to  me  to  assume  that  the  Admiral 
already  had  jurisdiction  in  respect  of  death  and  mayhem  done  and 
caused  on  the  seas.  I  do  not,  of  course,  mean  to  say  that  it  sug- 
gests that  he  had  jurisdiction  to  administer  the  law  of  England 
in  respect  of  things  done  to  which  the  law  of  England  was  not 
applicable,  but  it  does  seem  to  me  that  it  assumes  that  he  had 
jurisdiction  to  administer  the  law  of  England  to  everything  done 
on  the  seas  to  which  the  law  of  England  was  properly  applicable. 
The  administration  of  the  whole  law  of  England  is  assumed  to 
be  divided  between  the  land  Courts  and  the  Admiral's  Court.  He 
cites,  but  with  a  wrong  reference,  as  acknowledging  the  juris- 
diction of  the  Admiral,  a  statute  of  Elizabeth  in  these  terms : — 

AU  and  every  such  of  the  said  o£FenceB  before  mentioned  as  hereafter  shall  be  done 
on  the  main  sea,  or  coast  of  the  sea  being  no  part  of  the  body  of  any  county,  &c. 
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Km.  So  that^  says  Lord  Coke^  by  the  jadgmeut  of  the  whole  parlia- 

^'  ment  the  jarisdiction  of  the  Lord  Admiral  is  wholly  confined   to 

*        the  "  main  sea,''  or  *'  coasts  of  the  sea  being  no  parcel  of  the  body 

1876.        of  any  county  of  this  realm/'     I  cannot  help  thinking  that  the 

Ju  Mdi^'on—  °*®°^^o^>  both  in  the  statute  and  the  Commentary,  of  both  the 

Foreianer—    main  sea  "  and  the  coasts  of  the  sea/'  which  latter  must  refer  to 

Mamfauahter  sea  no  part  of  a  county,  i.e.  to  sea  which  is  below  low-water  mark, 

on  the  high    ^^^  which  is  opcn  sca,  is  pregnant  with  an  assumption  by  Lord 

Coke  that  there  is  a  difference  between  the  open  sea,  called  ihe 

main  sea  and  the  open  sea  on  the  coast.    And  in  the  case  of  Ths 

Admiralty  (12  Rep.  79,  80)  Lord  Coke  says : 

Upon  which  book  I  obserre,  Ac,  This  provee  directly  that  then  the  Admiral  had 
jurisdiction  to  adjudge  things  done  upon  the  sea  from  whence  no  pals  may  come ;  and 
this  did  not  begin  then,  but,  without  question,  so  long  as  there  has  been  trade  and 
tra£9o  (which  is  the  life  of  every  land),  there  was  marine  jurisdiction  to  redreaa 
depredatioDs,  piracies,  murders,  and  other  offences  upon  the  sea,  Stc^  and  this 
Judgment  of  does  not  appear  by  the  said  Beresford,  C.J.,  who  speaketh  in  the  Yoice  of  the  Gourt» 
Brett,  J.  where  he  says  that  the  King  willeth  that  the  peace  be  as  well  kept  upon  the  sea  as 
upon  the  land,  and  it  is  not  possible  that  peace  should  be  kept  without  joriadiptioa 
of  justice. 

This  is  a  strong  assertion  that  the  jurisdiction  of  the  sovereign 
authority,  whatever  that  was,  that  is,  to  whatever  it  was  applicable 
to  preserve  peace,  was,  in  respect  of  things  done  upon  tiie  sea, 
given  to  the  Lord  High  Admiral.  I  think  that  the  cases  cited  by 
Lord  Hale  are  consistent  with  the  supposition  that  those  which 
were  criminal  cases  were  cases  of  piracy,  and  therefore  that  they 
cannot  be  relied  on  as  judicial  decisions  of  the  point  now  in 
question ;  but  still,  I  think  that  the  opinion  of  Lord  Hale  himself 
is  of  great  weight,  and  that  in  favour  of  the  view  that  either  the 
Admiralt>  or  the  Queen's  Bench  had  criminal  jurisdiction  in 
respect  of  treasons  and  felonies  done  on  those  seas  which  were 
claimed  to  be  the  seas  of  England,  and  that  such  jurisdiction 
existed  on  the  ground  of  the  locality  of  the  crime.  If  so,  such 
jurisdiction  extended  to  the  crime  by  whomsoever  there  com- 
mitted, for  that  is  the  meaning  of  jurisdiction  by  reason  of 
locality.  The  charge  of  Sir  Leoline  Jenkins  is  unfortunately 
open  to  the  remark  that  it  is  declamatory,  and  therefore  inexact. 
"Yet  it  is  a  statement  of  the  law  upon  the  very  point  of  the  jurisdic- 
tion of  the  Admiralty  over  crimes  made  by  one  of  the  most  learned 
of  English  civilians  and  international  lawyers.  It  is  reported  by 
Curteis  as  an  authority  for,  and  judicial  exposition  of,  the  law.  It 
certainly  seems  to  me  to  claim  for  the  Admiral  no  less  than  all 
the  jurisdiction  over  the  sea  as  to  criminal  offences  which  the 
sovereign  might  properly  exercise.  It  claims,  no  doubt,  also 
something  more.  But  the  excess  of  the  claim  does  not  seem  to 
me  to  derogate  from  the  authority  of  the  view  of  this  great 
lawyer,  that  the  King  had  deputed  to  the  Admiral  all  the  admi- 
nistration of  criminal  law  in  respect  of  crimes  committed  on  the 
seas  which  the  King  could  properly  depute.  Considering  therefore, 
the  presumption  to  be  in  favour  of  the  constitution  of  a  Court  to 
administer  the  criminal  law,  which  it  was  the  first  duty  of  the 
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sovereign  to  administer^  and  considering  that  all  the  authorities        Rao. 
•which  speak  of  that  Court  speak  of  its  jurisdiction  without  any  'J- 

terms  of  restriction,  I  think  it  is  proved  that  the  Admiral's  court        ^' 

'was   authorized  by  the   sovereign  authority  to  administer  the        1876. 
criminal  law  in  respect  of  all  cases  happening  on  the  seas  outside       ,'~  ^ 
of  counties  to  which  the  criminal  law  of  England  might  properly    Forelffner-^ 
be  applied,  and  therefore  to  all  offences,  by  whomsoever  com-  Manslaughter 
mittea,  which  are  committed  within  the  three  miles  adjacent  to    ^  '^^  %^ 
tlie  coast.      There  are  no  words  of  restriction  in  the  statutes 
through  which  the  jurisdiction  of  the  Admiral  is  transferred  to 
the  Central  Criminal  Court.     The  phraseology  of  9  Geo.  4,  c.  81, 
B.  32,  is  of  the  largest  capacity,  and  the  crime  of  manslaughter 
is  one  mentioned  at  sect.  9  in  the  Act.   It  follows^  therefore,  in  my 
opinion,  that  the  Central  Criminal  Court  has  jurisdiction  to  try 
all  crimes  made  cognizable  in  general  terms  by  English  law  which 
may  be  committed  by  British  subjects  on  any  part  of  the  sea,  or  judgment  of 
which  may  be  committed  by  any  foreigner  on  board  any  British      Brett,  J. 
ship  in  any  part  of  the  sea,  or  which  may  be  committed  by  any 
foreigner  or  British  subject  in  any  ship,  British  or  foreign,  on  the 
open  sea  within  three  miles  of  the  coast  of  Great  Britain. 

As  to  the  question  of  whether  the  criminal  offence  charged  in  this 
case,  namely,  the  offence  of  manslaughter,  was  committed  on  board 
of  the  foreign  ship  or  on  board  of  the  British  ship,  I  agree  entirely 
with  the  Lord  Chief  Justice  that  it  was  not  committed  on  board  of 
either.  There  was  no  jurisdiction,  therefore,  given  in  respect  of  a 
complete  offence  committed  locally  within  the  British  ship.  If 
there  had  been  a  complete  offence  within  the  foreign  ship,  there 
would  have  been  no  exemption  on  that  ground  from  liability  to 
English  law.  The  only  jurisdiction  in  respect  of  locality  which 
arises  is  that  which  arises  from  the  fact  of  the  foreign  ship  having 
been  within  the  territory  of  Great  Britain.  Because  she  was,  I 
am  of  opinion  that  the  Central  Criminal  Court  had  jurisdiction  to 
try  the  case,  and  that  the  prisoner  was  legally  convicted. 

Sib  George  W.  Bbakwell,  J.A. — I  am  of  opinion  that  this  Judgment  of 
conviction  should  be  quashed.  The  question  is  whether  the  case  Bramweli, 
is  within  the  jurisdiction  of  the  Admiralty.  The  first  ground  on 
which  it  is  said  that  it  is,  is  that  the  matter  occurred  within  three 
miles  of  the  English  shore ;  it  being  admitted  as  to  this  point 
that  if  it  had  occurred  beyond  that  distance  there  would  be  no 
jurisdiction,  as  no  statute  has  given  jurisdiction  on  that  ground. 
It  follows  that  the  Admiralty,  if  it  has  that  jurisdiction  now, 
always  has  had  it.  Now  there  is  no  case,  no  doctrine,  no  trace 
of  opinion  by  Judge  or  writer  that  the  Admiralty  ever  had  a 
criminal  jurisdiction  in  matters  occurring  within  a  distance  of 
three  miles  which  it  would  not  have  had  they  occurred  beyond 
that  distance.  One  great  argument  in  support  of  the  claim  of 
jurisdiction  is,  that  unless  it  exists,  British  subjects  might  be  run 
down  or  otherwise  injured,  within  a  few  yards  of  the  British 
shore,  with  impunity  as  far  as  British  criminal  law  is  concerned. 
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Baa.  The  answer  to  which  is,  that  even  thongh  the  Crown  is  ri^ht  on 
^V^  this  point,  the  same  thing  is  true  of  a  few  yards  distant  froni  fche 
three  miles.     I  am  not  influenced,  on  the  other  hand,  by  the 


I87f).        argument  that  an  act  done  on  a  foreign  ship  by  one  foreigner  on 
-   .TT^  _  another  passing  within  the  three  miles  would  be  the  subject  of 
Foreigner-^   o^r  Criminal  law,  if  the  Crown  is  right  on  this  point,  and  that  a 
Mamlauahter  child  bom  in  such  a  case  would  be  British.     It  may  or  may  not 
on  the  high    {jq  g^      -Qj^^  ^^  same  conseouence  would  follow  if  the  foreign 
'*^'        ship  were  in  a  British  port.     It  is  true  that  in  that  case  it  would 
have   sought  our  hospitality,  and  not  be  exercising  a  right  of 
navigation.  But  I  can  see  no  great  difference  between  a  ship  sailing 
inside  or  outside  Plymouth  Breakwater.    If  such  consequences 
follow  logically,  they  do  not  seem  to  me  to  preclude  the  possibility 
of  what  the  Crown  contends  for.     I  am  influenced  by  what  the 
Solicitor-General  said  we  ought  not  to  be  influenced  by,  viz.,  the 
Judgment  of  possible  consequence  of  our  decision,  or  rather  that  which  would 
Bramweii,     flow  from  it,  if  in  favour  of  the  Crown  on  this  point.     The  right 
we  should  claim  we  must  concede  to  other  countries,  and  so  admit 
that  whatever  laws  they  thought  fit  to  make,  bound  our  ships 
when  within  three  miles  of  their  shores.     And  as  to  our  own 
shores  in  our  remote  colonies,  that  we  were  as  responsible  for  all 
that  took  place  within  three  miles  of  our  shores,  as  if  it  had  taken 
place  on  land.     No  doubt  if  the  law  is  so,  we  ought  to  declare  it, 
regardless  of  consequences.     But  if  it  is  a  measuring  cast  which 
opinion  is  right,  I  think  we  ought  to  leave  it  to  the  Legislature, 
and  not  make  a  law  ourselves  with  imperfect  powers.     On  the 
ground,  then,  that  no  such  jurisdiction  as  now  claimed  has  ever 
been  claimed  before,  I  hold  that  none  exists.   This  may  be  a  very 
narrow-minded  view  of  the  matter  —  my  excuse  for  it  is  that 
I  believe  it  is  right.      As  to  authorities,  I  can  only  say  that 
there  is  none  which  suggests  such  a  criminal  jurisdiction  as  now 
claimed.     There  is  another  remark  I  wish  to  make  on  this  head. 
As  a  rule,  where  the  sovereign  has  jurisdiction  there  is  allegiance, 
permanent,  as  subject  or  citizen ;  or  temporary,  as  being  within 
the  territory.     In  such  case  there  is  a  corresponding  duty  of  pro- 
tection.    Do  any  of  those  exist  in  this  case  ?    As  to  the  other 
point  that  the  offence  was  committed  on  a  British  ship,  it-  seems 
to  me  enough  to  say  that  the  offence  of  manslaughter  consists  of 
an  act,  and  its  result — death.     Here  the  act  was  on  the  Prussian 
ship,  the  result,  death,  was  in  the  water.  It  is  said,  suppose  there 
was  an  indictment  for  murder,  would  not  the  Admiralty  have 
jurisdiction  if  the  act  was  wilful,  and  if  it  had,  would  not  a  con- 
viction for  manslaughter  be  possible?    I  say,  no.     If  the  act  was 
wilful  it  is  done  where  the  will  intends  it  should  take  effect; 
alit&r  when  it  is  negligent.     The  same  argument  might  be  used 
as  to  a  murder  in  mid-Atlantic. 

Judgment  of      Kbllt,  C.B. — I  have  had  the  advantage  of  considering  with 

Kelly,  O.B.    great  attention  the  judgment  to  be  delivered  by  the  Lord  Chief 

Justice  of  England,  and  I  have  participated  in  the  judgment  of 
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the  Jadge  of  the  Admiralty  Court,  Sir  Robert  Phillimore,  and         Rao. 
which  may,  therefore,  be  taken  to  be  his  judgment  and  my  own.  •'• 

And,  agreeing  substantially  with  both,  it  is  unnecessary  that  I        ^' 

should  say  more  than  to  observe  expressly  and  emphatically  that^        1876. 
inasmuch  as  it  cannot  be  disputed  that  the  high  seas,  that  is  to      ^T".   _ 
Bay,^all  the  whole  seas  of  the  world  below  low-water  mark,  are    ^forJmer^ 
open  to  the  whole  world,  and  that  the  ships  of  every  nation  are  Manslaughter 
free  to  navigate  them,  I  hold  that  no  one  nation  has  a  right  to     ^^  ^^  ^Hf^ 
exercise  criminal  jurisdiction  over  the  ships  of  other  nations,  or        '^^' 
the  people  of  other  nations  within  such  ships  navigating  the  high 
seas,  that  is  passing  through  the  high   seas    (without   casting 
anchors  or  stopping)  between  one  foreign  port  and  another,  unless 
by  treaty  or  express  agreement,  or  unless   by   some   uniform, 
general,  and  loug-continued  usage,  evidenced  by  the  actu^  exer- 
cise of  such  jurisdiction  acquiesced  in  by  the  nation  or  nations 
aflFected  by  it.     But  not  one  single  instance  of  the  exercise  of  judgment  of 
such  a  jurisdiction  is  to  be  found  in  the  history  of  the  world  from    Kelly,  G.B. 
the  beginning  of  time.  And  it  appears  to  me  indisputable  that  no 
authorities  of  any  number  of  writers  upon  international  law,  even 
if  they  were  (which  they  are  not)  express  and  uniform  to  the  same 
effect,  can  take  away  or  impose  conditions  upon  the  right  to  the 
free  navigation  of  the  high  seas  by  all  the  nations  of  the  world, 
or  bring  the  people  of  all  nations  within  the  criminal  lurisdiction 
of  England  without  their  assent.     The  limited  jurisdiction  exer- 
cised within  three  miles,  or  some  other  space  or  distance,  for  some 
purposes  has  been  established  and  sanctioned  by  a  long-continued 
actual  exercise  of  it  by  the  one  nation,  acquiesced  in  by  all  others 
against  or  in  respect  of  whom  it  has  been  claimed.  But  the  right 
to  seize  and  try  in  England  for  an  offence  committed  on  the  high 
seas  by  a  foreign  commander  of  a  foreign  vessel  on  a  foreign 
voyage,  can,  in  my  opinion,  no  more  exist  than  the  right  to 
seize  and  try  in  England  any  foreigner  for  an  act  done  in  his  own 
country,  a  foreign  territory,  which  act  may  happen  to  constitute 
a  criminal  offence  by  the  law  of  England. 

Lord  Colebidgi!,  C.J. — ^I  have  had  the  advantage  of  reading  Judgment  of 
the  judgments  which  have  been  already  delivered,  and  that  also  ^     ^°'*^ 
which  will  be  delivered  after  mine,  by  the  head  of  this  Court.     I    °  ®"  ^^'   * 
assent  without  qualification  to  the  reasoning  upon  the  first  point 
of  my  brothers  Brett  and  Lindley;    upon   the   second  to  the 
reasoning  of  my  brother   Denman  ]    although  upon  the  second 
point  I  admit  that  I  do  not  feel  free  from  doubt.     In  an  ordinary 
case,  therefore,  I  should  content  myself  with  simply  expressing 
my   assent   to   their    judgments ;    but    in    this    case   it   seems 
fit   that   I   should   indicate   shortly  the   train   of  reasoning  by 
which  this  conclusion  has  been  arrived  at.     I  agree  in  think- 
ing it  clear  that  unless  the  place  where  the  offence  was  com- 
mitted was  part  of  the  realm  of  England  locally,  or  unless  the 
offence  itself  was  committed  on  board  a  British  ship,  whether 
the  British  ship  was  locally  within  the  realm  of  England,  or 
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Bio.        without  itj  tlie  oonviction  cannot  stand.    But  firsts  I  think  tlie 
^*  offence  was  committed  witliin  the  realm  of  England ;  and  if  ao^ 

.'        there  was  jurisdiction  to  try  it.    Whether  there  was  any  jurisdic- 

1876        tion^  and  if  there  werOj  what  particular  Court  was  to  exercise  it^ 
J  is^T  —  *^®         separate  questions ;  and  I  am  here  concerned  only  with 
Foreigner^  the  former.     Now  the  offence  was  committed  much  nearer  to  the 
Mandmighter  line  of  low-watcr  mark  than  three  miles;  and  therefore^  in  my 
on  the  hiyh    opinion,  upon  English  territory.     I  pass  by  for  the  moment  the 
question  of  the  exact  limit  of  the  realm  of  England  beyond  low- 
water  mark.     I  am  of  opinion  that  it  does  go  beyond  low- water 
mark ;  and  if  it  does,  no  limit  has  ever  been  suggested  which 
could  exclude  from  the  realm  the  place  where  the  offence  was  com- 
mitted.    But  for  the  difference  of  opinion  upon  the  Bench,  and 
for  the  great  deference  which  is  due  to  those  who  differ  from  me, 
I  should  have  said  it  was  impossible  to  hold  that  England  ended 
Judgment  of  with  low- Water  mark.     I  do  not  of  course  forget  that  it  is  freely 
Lord        admitted  to  be  within  the  competency  of  Parliament  to  extend  the 
Ooleridgo,O.J.  rgaim^  j^qw  far  it  pleases  to  extend  it,  by  enactments,  at  least  so  as 
to  bind  the  tribunals  of  the  country;  and  I  admit  equally  freely  that 
no  statute  has  in  plain  terms,  or  by  definite  limits,  so  extended  it. 
But,  in  my  judgment,  no  Act  of  Parliament  was  required.    The 
proposition  contended  for,  as  I  understand,  is  that  for  any  act  of 
violence  committed  by  a  foreigner  upon  an  English  subject  within 
a  few  feet  of  low-water  mark,  unless  it  happens  on  board  a  British 
ship,  the  foreigner  cannot  be  tried,  and  is  dispunishable.    As  I  un- 
derstand the  proposition  it  follows  further,  that  even  if  the  English 
subject  be  an  officer  of  the  Crown,  and  the  violence  is  committed 
by  the  foreigner  in  resisting  the  English  officer  in  the  execution  of 
duties  which  the  penal  or  police  laws  of  the  country  compel  him  to 
perform,  laws  to  which  it  is  admitted  this  country  has  for  a  series 
of  years  subjected  her  coast  waters,  stUl  the  consequence  is  the 
same,  and  the  act  of  resistance,  though  resulting  in  the  death  of 
the  officer,  unless  it  takes  place  on  board  a  British  ship,  cannot 
be  made  the  subject  of  any  criminal  proceeding  in  any  Court  of 
the  country.     This  it  is  said  has  always  been  the  law,  and  it  is 
the  law  now.     The  argument  ai>  inconvenienli  is  perhaps  not  one 
which  sound  logic  recognises;  and  a  startling  conclusion  does  not 
always  show  that  the  premises  from  which  it  follows  are  untenable. 
But  the  inconvenience  here  is  so  grave,  and  the  conclusion  so 
startling,  as  to  make  it  reasonable,  I  think,  to  say  that.the  burden 
of  proof  lies  heavy  upon  those  who  disregard  the  inconvenience, 
and  maintain   the   conclusion.      Now  my  brothers  Brett  and 
Lindley  have  shown  that  by  a  consensus  of  writers,  without  one 
single  authority  to  the  contrary,  some  portion  of  the  coast  waters 
of  a  country  is  considered  for  some  purposes  to  belong  to  the 
country  the  .coast  of  which  they  wash.      I  concur  in  thinking 
that  the  discrepancies  to  be  found  in  these  writers  as  to  the 
precise  extent  of  the  coast  waters   which  belong  to  a  country 
(discrepancies   after  all    not  serious  since  the  time  at  least   of 
Grotius)  are  not  material  in  this  question ;  because  they  all  agree 
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in  the  principle  that  the  waters  to  some  point  beyond  low-water        Rn. 
mark,  belong  to  the  respectiye  oonntries,  on  grounds  of  sense  if      -^ 

not  of  necessity;  belong  to  them  as  territory  of  sovereignty,  in        [ 

property  exclasiyely,  so  that  the  aathority  of  France,  or  Spain,        1876. 
or  Holland,  or  England,  is  the  only  authority  recognised  over  the  j  .  TT7  ^ 
coast  waters  which  adjoin  these  countries.     This  is  established   Forugwr" 
as  solidly  by  the  very  nature  of  the  case  as  any  proposition  of  ManMkatahur 
international  law  can  be.     Strictly  speaking,  international  law  is     ^  ^  ^^ 
an  inexact  expression,  and  it  is  apt  to  mislead,  if  its  inexactness        *^^' 
is  not  kept  in  mind.     Law  implies  a  law  given,  and  a  tribunal 
capable  of  enforcing  it  apd  coercing  its  transgressors.    But  there 
is  no  common  law  given  to  sovereign  states ;  and  no  tribunal  has 
the  power  to  bind  them  by  decrees  or  coerce  them  if  they  trans- 
gress.    The  law  of  nations  is  that  collection  of  usages  which 
civilized  states  have  agreed  to  observe  in  their  dealings  with 
one  another.     What  these  usages  are,  whether  a  particular  one  Jadgm«nt  o 
has  or  has  not  been  agreed  to,  must  be  matter  of  evidence.        Lord 
Treaties  and  acts  of  state  are  not  evidence  of  the  agreement  of  ^*«"<^i  O'J- 
nations,  and  do  not,  in  this  country  at  least,  so  bind  the  tribunals. 
Neither,  certainly,  does  a  consensus  of  jurists ;  but  it  is  evidence 
of  the  agreement  of  nations  on  international  points ;  and  on  such 
points  when  they  arise,  the  English  Courts  give  effect  as  part  of 
English  law,  to  such  agreement.     Regarding  jurists,  then,  in 
the  light  of  witnesses,  it  is  their  competency  rather  than  their 
ability  which  most  concerns  us;   we  find  a  number  of  men  of 
education  of  many  different  nations,  most  of  them  quite  unin- 
terested in  maintaining  any  particular  thesis  as  to  the  matter  now 
in  question,  agreeing  generally  for  nearly  three  centuries  in  the 
proposition  that  the  territory  of  a  maritime  country  extends 
beyond  low-water  mark.     I  can  hardly  myself  conceive  stronger 
evidence  to  show  that,  as  far  as  it  depends  on  the  agreement  of 
nations,  the  territory  of  maritime  countries  does  so  extend.     For 
myself  I  must  add  that,  besides  their  competency,  I  have  the 
greatest  respect  and  admiration  for  the  character  and  abilities  of 
such  of  these  writers  as  I  am  personally  familiar  with.     It  is  not 
difficult  in  the  works  of  a  voluminous  writer,  or  indeed  of  any 
writer,  nay,  even  in  the  reported  judgments  of  great  Judges,  to 
find  statements  exaggerated  or  untenable,  beliefs  which  lapse  of 
time  has  shown  to  be  unwise,  prejudices  which  must  always  have 
been  foolish.  But  then  they  do  not  detract  from  the  just  authority 
of  distinguished  men,  and,  if  the  matter  were  to  be  determined 
for  the  first  time,  I  should  not  hesitate  to  hold  that  civilized 
nations  had  agreed  to  this  prolongation  of  the  territory  of  mari- 
time states,  upon  the  authority  of  the  writers  who  have  been  cited 
in  this  argument  as  laying  down  the  affirmative  of  this  proposi- 
tion.   But  it  is  not  now  to  be  done  for  the  first  tim^.     For  from 
the  two  judgments  to  which  I  have  already  had  occasion  to  refer 
it  sufficiently  appears  that  a  number  of  English  Judges,  of  the 
very  highest  authority,  have  themselves  accepted  and  acted  upon 
the  authority  of  these  jurists.     Lord  Talbot,  Lord  Hardwicke, 
VOL.  xm.  *  II 


482  CBIMINAL  LAW  0ABB8. 

RiGu.        Lord  Mansfield^  Lord  Stowellj  and  Dr.  Lushington,  form  alto' 
^'  eether  a  body  of  Jadtres  sufficient  to  support  the  authority  of 

'^-       writers  upon  whom  they  reUed.     Furthermore,  it  has  been  shown 
1876.        that  English  Judges  ha^e  held  repeatedly  that  these  coast  waters 
J  Ud&Gtio  —  ^^^  portions  of  the  realm.     It  is  true  that  this  particular  point 
Foreigner—    doos  not  Seem  ever  distinctly  to  have  arisen.     But  Lord  Coke^ 
Mantiauyhter  Lord  Stowell,  Dr.  Lushingtouj  Lord  Hatherley^  L.C.,  Erie,  C.J., 
on  th€  hiyh    ^^^^  Lord  Wousleydale   (and  the  catalogue  might  be  largely 
extended)  have  all^  not  hastily^  but  in  writing,  in  prepared  and 
deliberate  judgments,   as  part  of  the  reasoning  necessary  to 
support  their  conclusionSj  used  language  some  of  them  repeatedly, 
which  I  am  unable  to  construe,  except  as  asserting,  on  the  part 
of  these  eminent  persons,  that  the  realm  of  England,  the  territory 
of  England,  the  property  of  the  State  and  Crown  of  England 
over  the  water  and  the  land  beneath  it,  extends  at  least  so  tsu 
Judgment  of  beyond  the  line  of  low  water  on  the  English  coast  as  to  inclade 
Z<ord        the  place  where  the  offence  was  committed.     I  should  only  waste 
Coleridge,  0 J.  ^]j^q  if  J  y^Qxe  to  go  through  again  the  cases  which  my  learned 
brothers  have  so  ftdly  and  so  accurately  examined.     It  is,  I 

!)resume,  competent  for  the  Court  to  overrule  those  cases;  but  at 
east  it  nfust  be  admitted  that  they  decide  as  much  as  this.  It  is, 
perhaps,  referring  to  weaker  authorities  in  order  to  support 
stronger  ones;  but  I  will  add  that  the  English  and  American 
text  writers,  and  two  at  least  of  the  most  eminent  American 
Judges,  Marshall  and  Story,  have  held  the  same  thing.  Further, 
at  least  in  one  remarkable  instance— -the  British  Parliament  has 
declared  and  enacted  this  to  be  the  law.  In  the  present  reign 
two  questions  arose  between  Her  Majesty  and  the  Prince  of 
Wales  as  to  the  property  in  minerals  below  high-water  mark 
around  the  coast  of  Cornwall.  The  first  question  was  as  to  the  pro- 
perty in  minerals  between  high  and  low-water  mark  around  the 
coasts  of  that  county ;  and  as  to  the  property  in  minerals  below 
low-water  mark  won  by  an  extension  of  workings  begun  fkbove 
low-water  mark.  This  was  referred  by  Lord  Chancellor  Cran- 
worth  on  the  part  of  Her  Majesty,  and  by  Lord  Eangsdown  the 
then  Chancellor  of  the  Duchy,  on  the  part  of  the  Prince  of  Wales, 
to  the  arbitration  of  Sir  John  Patteson.  His  decision  led  to  the 
passing  of  an  Act  of  Parliament.  A  further  question  as  to  the 
minerals  below  low-water  mark  was  referred  by  Lord  Selboume, 
then  Sir  Boundell  Palmer,  the  Queen^s  Attorney-General,  and 
Sir  William  Alexander,  the  Attorney-General  to  the  Prince  of 
Wales,  to  the  arbitration  of  Sir  John  Coleridge,  All  the  pro- 
ceedings in  both  references  were  in  writing;  and  by  the  kindness 
of  Viscount  Portman,  the  present  Lord  Warden  of  the  Stannaries, 
I  have  been  presented  with  copies  of  the  whole  of  them.  As 
might  be  expected  from  the  known  characters  of  the  persons 
who  drew  and  settled  all  the  statements  in  both  cases,  the  greatest 
learning  and  ability  were  displayed  in  them;  most  of  the  authori- 
ties cited  before  us  are  cited  in  the  arguments  on  behalf  of  the 
Crown  and  the  Prince  of  Wales,  and  some  others  of  considerable 
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importanoe  not  cited  to  as  are  cited  there.     The  whole  argament        R». 
on  the  part  of  the  Crown  was  founded  on  the  proposition  that  the       ^v 

fimdu8  maris  below  low-water  mark^  and  therefore  beyond  the        ' 

limits  of  the  conniy  of  Cornwall  belonged  in  property  to  the        1876. 
Crown.     The  Prince  was  in  possession  of  the  disputed  mines ;  he  r„,.^,J^_ 
had  worked  them  from  land  undoubtedly  his  own ;  and,  therefore^    Fonioner^ 
unless  the  Crown  had  a  right  of  property  in  the  bed  of  the  sea —  ManScaighur 
not  as  first;  occupier^  for  the  Prince  was  first  occupier^and  was  in     on<A«%A 
occupation — ^the  Crown  must  have  failed.     The  argument  on 
behflJf  of  the  Duchy  was  twofold :  first,  that  all  which  adjoined, 
and  was  connected  with  the  county  of  Cornwall,  passed  to  the 
Duke  of  Cornwall  under  the  terms  of  the  original  grant  at  the 
time  of  the  creation  of  the  Duchy ;  and,  therefore,  that  eren  if 
the  bed  of  the  sea  elsewhere  belonged  to  t^e  Crown,  it  had  passed 
from  the  Crown  to  the  Duke  in  &e  seas  adjacent  to  Cornwall ; 
secondly,  that  the  bed  of  the  sea  did  not  belong  to  the  Crown,  judgmont  of 
and  that  the  Prince  was  entitled,  as  first  occupier,  to  the  mines       Lord 
thereunder.     I  pass  by,  as  not  relevant  to  the  present  inquiry,  ^®'«^««»  ^•'^• 
the  argument  as  to  the  property  in  the  soil  between  high  and  low 
water,  and  I  omit  Sir  John  Patteson's  decision  on  that  point  in 
fiivour  of  the  Duchy  as  not  material.  On  the  second  point  he  has 
expressed  himself :— - 

1  am  of  opimon,  and  so  decide,  that  the  right  to  the  minerals  helow  low-water  mark 
remains  and  is  rested  in  the  Grown,  although  those  minerals  may  be  won  by  workings 
commenoed  abore  low-water  mark  and  extended  below  it. 

And  he  recommended  the  passing  of  an  Act  of  Parliament  to 
give  practical  effect  to  his  decision,  so  far  as  it  was  in  favour  of 
the  Crown.  The  Act  of  Parliament  accordingly  was  passed,  the 
21  &  22  Yict.  c.  109,  a  public  Act.  By  sect.  2  it  is  declared  and 
enacted  as  follows  :-— 

All  mines  and  minerals  lying  below  low-water  mark  nnder  the  open  sea  adjacent  to 
bnt  not  being  part  of  the  Oonnty  of  Oomwall  are,  as  between  the  Qaeen's  Majesty  in 
right  of  her  Crown  on  the  one  hand,  and  "Bib  Royal  Highness  Albert  Sdward  Prinoe 
of  Wales  and  Dnke  of  Oomwall,  in  right  of  his  Dooby  of  Com  wall,  on  the  other 
hand,  Tested  in  Her  Majesty  the  Qneen  in  right  of  her  Grown  as  part  of  the  soil  and 
territorial  possessions  of  the  Grown. 

A  subsequent  question  was  raised  as  to  minerals  in  the  beds  of 
estuaries  below  low-water  mark,  but  so  to  speak  intra  fa/aces 
eomvhrcB ;  and  this  question,  which  arose  after  the  death  of  Sir 
John  Patteson,  was  referred  for  decision  to  Sir  John  Coleridge. 
This  decision  was  substantially  in  favour  of  the  Prince,  and  the 
arguments  in  the  former  case  were  repeated  before  him ;  but  as 
he  had  to  decide  the  matter  after  the  passing  of  the  above  Act  of 
Parliament  upon  the  construction  to  be  placed  upon  its  clauses,  it 
is  not  material  to  refer  in  detail  to  the  words  of  his  judgment  and 
award.  It  is  true,  that  the  particular  question  between  Her 
Majesty  and  the  Prince  of  Wides,  which  arose  in  respect  of  the 
bed  of  the  sea  adjacent  to  the  county  of  Cornwall,  could  not,  as 
far  as  I  know,  arise  in  respect  of  the  bed  of  the  sea  adjacent  to 
any  other  country.     But  it  might  well  arise  between  Her  Majesty 

I  I  2 
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Rio.        and  pnvate  peraonB  all  round  the  British  island.    The  sorereign 
V-  stands  in  no  more  peculiar  relation  to  Cornwall  than  she  does  to 

^'       Kent.    There  is  no  reason^  legal  or  otherwise^  as  fiir  as  I  am 

1876.       aware^  why  the  bed  of  the  sea  '^  adjacent  to  but  not  part  of  the 
. -— ■        county  of  Cornwall  '*  should  be,  and  why  the  bed  of  the  sea 
Forewn©-^  adjacent  to,  but  not  part  of  the  county  of  Kent,  where  this  offence 
Mawamghter  was  Committed,  should  not  be,  "  part  of  the  soil  and  territorial 
on  the  high    posscssious  of  the  Crown'*  in  tie  words  of  the  Act  of  Parliament. 
**"*•        We  have  therefore  it  seems  the  express  and  definite  authority  of 
Parliament  for  the  proposition  that  the  realm  does  not  end  with 
low-water  mark,  but  that  the  open  sea  and  the  bed  of  it  are  part 
of  the  realm  and  of  the  territory  of  the  sovereign.    If  so,  it 
follows  that  British  law  is  supreme  over  it,  and  that  the  law  must 
be  administered  by  some  tribunal,  and  cannot,  for  the  reasons 
assigned  by  my  Brother  Brett,  be  administered  by  the  Judges  of 
Jndgmantof  ^J^r  and  terminer.     It  can  be,  and  always  could  be,  by  the 
Lord        Admiralty,  and  if  by  the  Admiralty,  then  by  the  Central  Criminal 
Coleridge  O.J.  Oourtf.     I  do  not  feel  much  pressed  by  the  undoubted  fact  that 
no  record  can  be  found  of  the  exercise  of  this  particular  authority. 
Cases  of  collision  are  not  often  the  subject  of  criminal  inquiry ; 
they  do  not  often  happen  within  local  limits  even  to  raise  this 
particular  question.     If  they  were  cases  of  wanton  violence  they 
would  in  former  days,  I  conceive,  have  been  very  summarily 
disposed  of.     Sometimes,  no  doubt,  the  fact  that  a  jurisdiction 
has  never  been  exercised  is  a  strong  argument  against  the  exist- 
ence of  the  jurisdiction;  but  the  force  of  this  argument  varies 
with  circumstances.    Though  undoubtedly  it  is  a  matter  to  be 
considered,  it  does    not,  I  think,  in  this  case,    outweigh  the 
arguments    which    establish  its    existence.       On    the    whole, 
therefore,  I  am  of  opinion  on  the  first  point  that  the  conviction 
is  right.     I  am  of  the  same  opinion,  though  with  some  doubt, 
upon  the  second,  t.^.,  that  the  offence  was  committed  on  board  an 
English  ship.    If  this  had  been  murder  it  would,  as  I  understand 
the  law,  be  clear  that  the  offence  was  so  committed.     I  need  cite 
no  further  authority  than  the  case  of  Reg.  v.  Armstrong ^  decided 
in  1875,  by  my  lamented  brother  Archibald.     I  think  I  follow, 
and  I  am  sure  I  feel  the  weight  of  the  reasoning  which  has 
brought  the  Lord  Chief  Justice  to  the  opposite  conclusion  on 
this  point.     But  on  the  whole,  though  not  without  some  hesita- 
tion, I  concur  in  the  reasoning  of  my  brother  Denman,  and  I 
think  the  same  rule  should  apply  in  manslaughter  which  applies 
in  murder.     And  on  the  second  point,  therefore,  I  am  of  opinion 
that  the  conviction  was  right  and  should  be  affirmed. 

CocEBUBK,  C.J. — The  defendant  has  been  convicted  of  the 
offence  of  manslaughter  on  the  high  seas,  on  a  trial  had  at  the 
Central  Criminal  Court,  under  the  statute  4  &  5  Will.  4,  c.  36, 
s.  22,  which  empowers  the  judges  sitting  there  to  hear  and 
determine  offences  '^committed  on  the  high  seas  and  other 
places  within  the  jurisdiction   of  the  Admiralty  of  England.'^ 


CRIMINAL  LAW  GASES.  485 

The  faots  were  admittedly  sach  as  to  warrant  the  oonvictioDi  if        Rko. 
there  was  jarisdiction   to   try  the  defendant  as   amenable  to       ^^ 

English  law.     Being  in  command  of  a  steamship^  the  Franconia,        

BSid  having  occasion  to  pass  the  Strathclyde,  a  British  ship,  the  1876. 
defendant  brought  his  snip  unnecessarily  close  to  the  latter,  and  j  .  TT  _ 
then,  by  negligence  in  steering,  ran  into  the  Strathelyde,  and  /^«^J!^ 
broke  a  hole  in  her,  in  consequence  of  which  she  filled  with  water  Manslmohter 
and  sank,  when  the  deceased,  whose  death  the  accused  is  charged  ^  ^  '^^ 
with  haying  occasioned,  being  on  board  the  Strathelyde,  was  **"** 
drowned.  That  the  negligence  of  which  the  accused  was  thus 
guilty,  having  resulted  in  the  death  of  the  deceased,  amounts 
according  to  English  law  to  manslaughter  can  admit  of  no 
doubt.  The  question  is,  whether  the  accused  is  amenable  to  our 
law,  and  whether  there  was  jurisdiction  to  try  him?  •  The  legality 
of  the  conviction  is  contested,  on  the  ground  that  the  accused  is 
a  foreigner;  that  the  Franconia,  the  ship  he  commanded,  was  a  Jadgmantnf 
foreign  vessel,  sailing  from  a  foreign  port,  bound  on  a  foreign  Oookbiin,O.J. 
voyage ;  that  the  alleged  offence  was  committed  on  the  high  seas. 
Under'  these  circumstances,  it  is  contended,  that  the  accused, 
though  he  may  be  amenable  to  the  law  of  his  own  county,  is  not 
capable  of  being  tried  and  punished  by  the  law  of  England. 
The  facts  on  which  this  defence  is  based  are  not  capable  of  being 
disputed ;  but  a  twofold  answer  is  given  on  the  part  of  the  prose- 
cution : — 1st.  That,  although  the  occurrence  on  which  the  charge 
is  founded,  took  place  on  the  high  seas  in  this  sense,  that  the 
place  in  which  it  happened  was  not  within  the  body  of  a  county, 
it  occurred  within  three  miles  of  the  English  coast ;  that,  by  the 
law  of  nations,  the  sea,  for  a  space  of  three  miles  from  the  coast, 
is  part  of  the  territory  of  the  country  to  which  the  coast  belongs; 
that,  consequently,  the  Franconia,  at  the  time  the  ofience  was 
committed,  was  in  English  waters,  and  those  on  board  were  there* 
fore  subject  to  English  law.  2ndly.  That,  although  the  negligence 
of  which  the  accused  was  guilty  occurred  on  board  a  foreign 
vessel,  the  death  occasioned  by  such  negligence  took  place  on 
board  a  British  vessel ;  and  that  as  a  British  vessel  is  in  point  of 
law  to  be  considered  British  territory,  the  ofience  having  been 
consummated  by  the  death  of  the  deceased  in  a  British  ship, 
must  be  considered  as  having  been  committed  on  British  terri- 
tory. I  reserve  for  future  consideration  the  arguments  thus 
advanced  on  the  part  of  the  Crown,  and  proceed,  in  the  first 
instance,  to  consider  the  general  question— how  far,  independently 
of  them,  the  accused,  having  been  at  the  time  the  offence  was 
committed  a  foreign  subject,  in  a  foreigh  ship,  on  a  foreign  voyage, 
on  the  high  seas,  is  amenable  to  the  law  of  England.  Now,  no 
proposition  of  law  can  be  more  incontestable  or  more  universally 
admitted  than  that,  according  to  the  general  law  of  nations,  a 
foreigner  cannot  be  held  criminally  responsible  to  the  law  of  a 
nation  not  his  own,  for  acts  done  beyond  the  limits  of  its 
territory : — 

Legw  oajnaqiie  imperii  (Myt  Huber  d«  Oonfliotn  Legam,  citing  Dig.  do  JoriBdiotione, 
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Rbo.  I .  alt. ),  ▼im  babMt  intra  terminot  ef afldam  r«ipiil)lie«,  amamqpB  •!  ■nfaitetos  okiis^n^* 

9,  neo  ultra. 

^^^*  *'  ^aj^ra  territarium  jus  dieeTdi  impune  rum  paretw,'*  i«  aa  old 

1876.       and  well-established  maxim. 

-    .  "JTT  No  soTarsigiity   (says  Story,  Oonfliet  of  Laws,  s.  589)  can  soEtaid  its  proeaw 

Junmbchon^  beyond  its  own  tonitorial  Umits,  to  subject  either  persons  or  property  to  its  jndicMl 

M^^hZr  ^^"*<>°»-    Every  exertion  of  autbority  of  this  sort  beyond  this  limit  is  a  mere  nnllitiy; 

ManMavahto'  ^^^  incapaWe  of  binding  snch  persons  or  property  in  any  other  tribunals. 

anm/ugh         The  power  of  this  eonntry  («ys  Dr.  Lnabinffton,  in  the  case  of  T»«  «o«Mrw«,  1  Sw. 

'^^         Adm.  Rep.  96)  is  to  legislate  for  its  subjects  all  the  world  oTor,  and  as  to  fonigpaxs 

within  its  jnrisdiction,  bnt  no  further. 

This  rule  most,  however,  be  taken  subject  to  this  qnalificaiion^ 
namely,  that  if  the  legislatnre  of  a  particular  country  should 
think  fit  by  express  enactment  to  render  foreigners  subject  to  itB 
law  with  reference  to  offences  committed  beyond  the  limits  of  its 
territory,  it  would  be  incumbent  on  the  Courts  of  such  country  to 
Judgment  of  give  effect  to  such  enactment,  leaving  it  to  the  state  to  settle  the 
Coekbum,GJ.  question  of  international  law  with  the  governments  of  other 
nations.     The  question  of  express  legislation  will  be  dealt  with 
hereafter.     For  the  present  I  am  deiSing  with  the  subject  with 
reference  to  the  general  law  alone.    To  the  general  rule  to  which 
I  have  referred  there  is  one  exception — that  of  a  foreigner  on 
board  the  ship  of  another  nation.     But  the  exception  is  apparent 
rather  than  real;  for  by  the  received  law  of  every  nation  a  ship 
on  the  hiffh  seas  carries  its  nationality  and  the  law  of  its  own 
nation  with  it,  and  in  this  respect  has  been  likened  to  a  floating 
portion  of  the  national  territory.   All  on  board,  therefore,  whether 
subjects  or  foreigners,  are  bound  to  obey  the  law  of  the  oountiy 
to  which  the  ship  belongs,  as  though  they  were  actually  on  its 
territory  on  land,  and  are  liable  to  the  penalties  of  that  law  for 
any  offence  committed  against  it.    But  they  are  liable  to  that  law 
alone.     On  board  a  foreign  ship  on  the  high  seas,  the  foreigner  is 
liable  to  the  law  of  the  foreign  ship  orSy.    It  is  only  when  a 
foreign  ship  comes  into  the  ports  or  waters  of  another  state  that 
the  ship  and  those  on  board  become  subject  to  the  local  law. 
These  are  the  established  rules  of  the  law  of  nations.    They  have 
been  adopted  into  our  own  municipal  law,  and  must  be  taken  to 
form  parfc  of  it.     According  to   the  general  law,  therefore,  a 
foreigner  who  is  not  residing  permanently  or  temporarily  in 
British  territory,  or  on  board  a  British  ship,  cannot  be   held 
responsible  for  an  infraction  of  the  law  of  this  country.     Unless, 
therefore,  the  accused  Keyn^  at  the  time  the  offence  of  which  he 
has  been  convicted  was  committed,  was  on  British  territory^  he 
could  not  be  properly  brought  to  trial  under  English  law,  in  the 
absence  of  express  legislation.     Moreover,  while  the  accused  is 
thus  on  general  principles  exempt  from  being  subject  to  our 
criminal  law  in  respect  of  an  offence  committed  on  the  high  seas, 
if  we  proceed  to  look  at  the  matter  in  a  more  technical  point  of 
view,  with  reference  to  jurisdiction,  equal  dif&culties  will  be 
found  to  stand  in  the  way  of  the  prosecution.    The  indictment  on 
which  the  defendant  has  been  convicted  alleges  the  offence  to 
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liave  been  committed  on  the  high  seas^  and  it  is  admitted  that        Rn» 
the  place  at  which  it  occnrred  cannot  in  any  sense  be  said  to  have       ^^ 

been  within  the  body  of  a  connty.     The  case,  therefore,  if  the        ' 

indictment  can  be  maintained,  must  necessarily  fall  within  what        1876. 

would  formerly  have  been  the  jarisdiction  of  the  Admiral — a  .r  -^I^ 

jarisdiction  now  transferred,  bnt  transferred  unaltered,  to  the    Foreigner" 

Common  Law  Courts,  It  becomes,  therefore,  necessary  to  inquire  MtuMontghUr 

more  particularly  into  the  character  and  extent  of  the  Admiralty    ^  ***  *^* 

jurisdiction.     From  the  earliest  period  of  our  legal  history,  the        ''^ 

cognizance  of  offences  committed  on  the  high  seas  had  been  left 

to  the  jurisdiction  of  the  Admiral.     And  the  reason  is  obyious. 

By  the  old  common  law  of  England,  every  offence  was  triable  in 

the  county  only  in  which  it  had  been  committed,  as  from  that 

county  alone  the  '^  pais,''  as  it  was  termed — ^in  other  words,  the 

jurors  by  whom  the  fact  was  to  be  ascertained — could  come.    But 

only  so  much  of  the  land  of  the  outer  coast  as  was  uncovered  by  jadgm«nt  of 

the  sea  was  held  to  be  within  the  body  of  the  adjoining  county.  Oookbarn,C.J. 

If  an  offence  was  committed  on  the  high  sea,  in  a  bay,  gulf,  or 

estuary,  vater  fauces  terroB,  the  common  law  could  deal  with  it, 

because  the  parts  of  the  sea  so  circumstanced  were  held  to  be 

within  the  body  of  the  adjacent  county  or  counties ;  but,  along 

the  coast,  on  the  external  sea,  the  jurisdiction  of  the  common  law 

extended  no  further  than  to  low-water  mark.      As  from  time 

to  time,  when  ships  began  to  navigate  the  sea,  offences  would  be 

committed  on  it  which  required  to  be  repressed  and  punished, 

bnt  the  common  law  jurisdiction  and  procedure  was  inapplicable 

to  such  offences,  as  not  having  been  committed  within  the 

boundary  of  any  county,  the  authority  of  the  Crown  in  the 

administration  of  justice  in  respect  of  such  crimes  was  left  to  the 

Admiral,  as  exercising  the  auuiority  of  the  sovereign  upon  the 

seas.      Even  the  o^ce  of   coroner    could    not,  for   the   like 

reason,  be  executed  by  the  coroner  of  a  county  in  respect  of 

matters  arising  on  the  sea.    An  inquest  could  not  be  held  b^  one 

of  these  officers  on  a  body  found  on  the  sea.     Such  jurisdiction 

could  only  be  exercised  by  a  coroner  appointed  by  the  Admiral. 

A  similar  difficulty  existed  as  to  wrongs  done  on  the  sea,  and  in 

respect  of  which  the  party  wronged  was  entitled  to  redress  by 

civu  action,  till  the  anomalous  device  of  a  fictitious  venue,  within 

the  jurisdiction  of  the  common-law  courts,  and  which  was  not 

allowed  to  be  disputed^  was  resorted  to,  and  so  the  power  of 

trying  such  actions  was  assumed.    It  is  true  that  in  Hale's  Pleas 

of  the  Crown   (vol.  ii.  p.  12)  it  is  stated  that  prior  to  the  35 

Bdw.  8,  the  Court  of  King's  Bench 

Most  oertainly  had,  usiudly,  oognisanoeof  trMsons  and  felonies  done  on  the  narrow  aeaa, 
thooffh  out  of  the  bonndaiiee  of  conntieB,  and  it  was  presented  and  tried  by  men  of 
the  iSiacent  oonntieB ;  so  that,  says  the  writer,  eren  in  these  cases  of  felonies  or  trea- 
wns  oommitted  on  the  narrow  seas,  the  King's  Bench,  or  special  commissions  of  oyer 
and  terminer,  "  secondnm  legem  et  oonsnetudinem  regni  Anglias,"  had  a  oononrrent 
jorisdiotlon  lAth  the  Court  of  Admiralty. 

In  proof  of  this  eight  cases  are  cited,  of  which  one  had 
occurred  in  the  time  of  Edward  J,  four  in  that  of  Edward  II., 
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Raa.        and  three  iu  that  of  Edward  III.     The  original  editor  of  EUe^s 
^'         work  has  given  as  in  a  note  from  the  records  the  details  of  the 

'       cases  referred  to  by  the  author^  from  which  it  appears  that  of 

I87d.        these  eight  cases^  foar  were  in  the  nature  of  a  civil  remedy,  and, 
/    Mdi^  ^  as  it  would  seem^  were  properly  within  the  jurisdiction  of  the 
^arngner-^   Court  of  King's  Beuch;  four  were  cases  of  piracy,  which  may 
Man»lawht$r  have  been  dealt  with  on  the  principle  that  piracy  is  triable  any-* 
OR  the  high    ^rheTe  and  everywhere.     Moreover,  as  to  two  of  the  latter  csaaes 
"^^^        it  is  doubtful  whether  the  offence  was  not  committed  within  the 
body  of  a  county,  and  therefore  triable  at  common  law.     The 
earliest  case,  in  the  84  Edw.  1,  was  of  a  peculiar  character. 
A  ship  of  certain  merchants  of  Lincoln,  richly  laden,  had  been 
plundered  by  subjects  of  the  Count  of  Hainault,  in  Zealand,  for 
which  satisfaction  had  been  demanded  of  the  Count  in  vain. 
Therefore,  a  writ  was  directed,  at  the  suit  of  the  merchants,  to 
Jodgmrat  of  ^^®  bailiffs  of  Lynn,  to  aeize  all  the  goods  of  the  merchants  of 
Ooekbiim,O.J.  Hainault  at  Lynn,  and  keep  them  till  the  Lincoln  merchants  had 
received  satisfaction,  or  till  further  order.     The  bailiffs  returned 
'^  nulla  bona  infra  ballivam  suam.^'  One  of  the  Lincoln  merchants 
traversed  the  return,  alleging  that  the  bailiffs  had  levied  31  {.  17^. 
of  the  Hainault  merchants,  but  had  re-deUvered  the  same  without 
warrant,  which  appearing,  the  bailiffs  were  ordered  to  pay  that 
amount,  or  appear  ^'coram  rege  in  octavis  trinitatis  ubicunque,^'  &c. 
Subsequently,  the  Count  of  Hainault,  by  his  messengers,  acknow- 
ledged in  the  English  Parliament  that  he  was  indebted  to  the 
English  merchants  in  the  sum  of  954/.,  of  which  74Z.  was  allotted 
to  Walter  le  Ken,  one  of  them ;  whereupon  a  writ  was  directed 
at  his  suit  to  the  sheriffs  to  levy  that  amount  of  certain  Hainault 
merchants  at  Yarmouth,  arrested  by  consent  of  the  said  Count,  and 
to  bring  the  money  into  Chancery  to  satisfy  the  said  Le  Ken, 
which  was  accordingly  done.     It  is  plain  that  all  this  was  in  the 
nature  of  a  civil  remedy,  and  as  the  case,  not  having  happened  on 
the  high  seas,  was  not  within  the  jurisdiction  of  the  Admiral,  and 
the  remedy  was  by  civil  process  within  the  realm,  the  matber 
appears  to  have  been  rightly  within  the  jurisdiction  of  the  King's 
Bench.     Another  case  was  a  civil  action  brought  by  the  Mayor 
and  Corporation  of  Ghrimsby  against  certain  persons  for  loading 
and  unloading  their  ships   at  a  place  within  four  leagues  of 
Grrimsby,  instead  of  bringing  them  to  Grimsby,  whereby  the 
Corporation  had  lost  their  customs  and  dues.     This,  too,  was  a 
matter  of  which  the  Court  might  well  take  cognizance.  In  a  third 
instance,  precepts  had  been  issued,  in  the  19  Edw.  2,  to  the 
sheriffs  of  several  counties,  to  attach  certain  persons  for  having, 
during  a  truce  between  the  King  and  the  Count  of  Flanders, 
plundered,  with  armed  force,  a  Flemish  ship  in  the  waters  of 
Tyne,  and  for  having  taken  goods  to  the  value  of  2000  marks, 
and  divided  the  spoil  among  themselves.     Several  persons  were ' 
thereupon  arrested  by  the  sheriff  of  Northumberland,  and  brought 
cora/m  rege,  where  they  were  impleaded  by  the  Sing's  attorney  for 
having  part  of  the  goods.    *'  Et  dicunt  quod  nihil  oeperunt,  &c., 
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et  de  hoc  ponnnt  se  super  patriam/'      Whereupon  the  King's        Rn. 

attorney  joined  issue  with  them^  and  the  court  bailed  them  "  de  ^' 

die  in  diem  quousque^'^  &g.    It  is  plain  that  here  again  we  have         ^^' 

only  a  proceeding  in  the  nature  of  ciyil  process  to  satisfy  a  claim        1876. 

for  compensation  in  damages  for  a  pecuniary  loss.     Moreover^  as       .~-: 

the  wrong  complained  of  had  occurred  in  the  waters  of  Tyne,  it   "p^tmur^ 

must   have   been  committed  inter  fauces   ierroB,  and    therefore  Afatukaiahter 

was  within  the  jurisdiction  of  the   common  law.     In  the  26    ^^  '*«  ^V* 

Bdw.  3,  John  Solandere  impleaded  several  persons  "  de  placito        ***"" 

transgressionis^   per    billam/'    for   entering   his   ship^    '^  super 

costerum  maris  de  NorthUenn/'  in  Norfolk^  beating  and  wounding 

him>  and  plundering  the  ship^  which  they  then  left  in  a  helpless 

condition^  by  reason  of  which  it  was  lost ;  and  he  recovered  360 

marks  against  them  for  the  damage  sustained  thereby.     Here^ 

again^  from  the  nature  of  the  suitT  and  the  recovery  of  damages^ 

it  is  plain  that  this^  too^  was  in  the  nature  of  a  civil  proceediug.  jadgment  of 

I  have  not  succeeded  in  making  out  what  place  is  meant  by  Oookbiirn,O.J. 

''North'lenn.'^     But  as  it  is  stated  to  have  been  on  the  coast^  the 

wrongs  complained  of  may  have  occurred  ^'  inter  fauces  terrad.'^ 

Of  the  remaining  four  cases^  two  were  clearly  cases  of  piracy, 

which  may  have  been  deemed  common  ground.     But  iu  neither 

of  these  cases  does  the  proceeding  appear  to  have  originated  in 

the  Court  of  King's  Bench.      In  one  of  them,  in  18  Edw.  2, 

several  persons  had  been  indicted  for  piracy  before  the  Admiral, 

and  the  indictment  having  been  returned  into  Chancery,  a  writ 

had  been  issued  to  the  Sheriff  of  Gloucestershire  to  attach  the  said 

persons,   and   audita  querela,  to  do  justice  to  the   merchants 

whose  goods  had  been  plundered,  detaining,  nevertheless,  the 

offenders  in  prison  till  delivered  in  course  of  law.     The  Sheriff 

neglecting  to  execute  the  writ,  the  matter  was  brought,  it  does 

not  appear  how,  into   the  King's  Bench.     ''Processus   totius 

negotii  preedicti,''  says  the  record,  "  was  brought  coram  rege ; " 

after  which,  it  appearing  that  the  offenders  had  been  indicted  at 

common  law  as  well  as  before  the  Admiral,  a  capias  issued  to  the 

sheriff  to  bring  them  "  coram  rege  ubicumque,''  &c.,  to  answer 

for  the  said  crime.     The  statement  of  the  case  is  very  confused, 

nor  does  it  appear  what  further  became  of  it.     In  another  case, 

which  occurred  in .  25  Edw.  3,    an  indictment  for  piracy  had 

been  found,  "  coram  vicecomite  et  custodibus  pacis  in  comitatu 

Line. ; "  and  the  indictment  having  been  removed  into  the  King's 

Bench  "  ad  respondendum,''  it  appeared  that  the  defendants  had 

been  already   tried  in  the   county  of  Lincoln,  and  acquitted. 

Judgment  was  therefore  given  ''ut  eant  quieti."     In  the  two 

remaining  cases,  it  is  by  no  means  clear  that  the  offence  was  not 

committed  witlun  the  body  of  a  county.     In  the  8  Edw.  2,  a 

mandate  is  said  to  have  issued  to  the  Constable  of  Dover  and 

Warden  of  the  Cinque  Ports  to  take  into  custody  several  persons 

for  entering,  "  vi  et  armis,"  a  ship  from  Flanders,  laden  with 

cloth,  binding  the  merchants  and  taking  the  cloth ;  and  to  have 

them  ''  coram  rege,  ad  respondendum.       But  it  is  not  said  that 
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Rw.  the  offence  had  been  committed  on  the  high  seaa.  It  may  have 
-^'  taken  place  inter  fatbces  terrce  or  even  in  harbour.  In  the 
^"       27  Edw.  3,  the  Coroner  of  London  delivered  cora/m  rege, 

1876.  **  Quaadam  oognitiones  coram  ipso  faotas,'*  by  MTeral  penons  who  oonf eased  that  (hey 

— ^         had  feloniously  entered  a  ship  near  Feversham,  thrown  the  men  in  it  into  the  sea, 

Jwriadictum —  plundered  it,  and  then  sunk  it;  Uiat  they  had  Uien  gone  from  Wazering,  ** usque  ad 

Foreigner —    forlongg  de  Tenet** — which  from  another  part  of  the  case  appears  to  have  been  an  old 

Manahwhter  form  of  Thanet — and  haying  feloniously  entered  another  ship  there,  stripped  it  of 

on  the  high     what  goods  were  on  board,  and  killed  all  that  were  on  it  except  two  women,  **  lomioa- 

aeae.         verunt  cum  illis,**  and  then  flung  them  inta  the  sea. 

After  which, 

Four  of  these  criminals  being  brought  coram  rtge,  and  being  asked  what  they  had 
to  say  why  judgment  should  not  pass  against  them,  said  nothing,  whereupon  they 
were  condemned  to  be  drawn  and  hanged. 

Upon  what  ground  this  offence  was  held  to  be  within  the  juris- 
diction of  the  Court  of  King^s  Bench,  is  not  stated.    Possibly  the 
place  where  the  offence  was  committed  may  have  been  considered 
Judgment  of  to  be  within  the  fauces  ierro&y  Peversham  being  situated  on  a 
Oockbnm,C. J.  navigable  creek,  a  mile  from  the  sea ;  in  which  case  the  court 
would  have  had  jurisdiction;  murder,  robbery,  and  rape  not  being 
less  within  the  common  law,  because  committed  on  the  sea,  if 
occurring  within  the  body  of  a  county.     But  the  greater  proba- 
bility is   that  the  offence  was  treated  as  piracy.     Indeed,  that 
this  must  have  been  so   seems  clear  from  the  fact  that  the 
criminals  were  condemned  to  be  drawn  as  well  as  hanged,  this 
having  been,  at  that  time,  the  punishment  for  piracy,  as  a  species 
of  treason  in  levying  war  against  the  King's  subjects  or  allies;  as 
appears  from  the  case  mentioned  by  Lord  Coke,  in  which  certain 
Normans  and  Englishmen,  having  been  engaged  in  common  in 
piracy,  the  Normans,  then  owing  no  allegiance  to  the  crown  of 
England,  were  simply  sentenced  to  be  hanged,  as  guilty  of  piracy, 
the  Englishmen  to  be  drawn  and  hanged  as  guilty  of  treason. 
For  murder,  robbery,  or  rape,  the  punishment  was  hanging  only. 
At  all  events,  it  appears  that  the  Court  of  Eang's  Bench,  in 
dealing  with  cases  occurring  below  low-water  mark,  and  therefore 
dehors  the  limit  of  any  countv,  was  held  to  be  exceeding  its 
lawful  authority.     For  Lord  Hale  informs  us  that  '^  this  jurisdic- 
tion of  the  Common  Law  Courts  in  cases  of  felonies  and  treasons, 
and  other  crimes  committed  upon  the  seas,  was  interrupted  by  a 
special  order  of  the  King  and  his  Council,  in  the  35  Eaw.  3,  and 
by  a  supersedeas  issued  shortly  after;  '*  "since  which,''  say  Lord 
Hale,    ''  I  have  not  observed  that  the  King's  Bench  or  courts  of 
common  law  have  proceeded  criminally  in  cases  of  crimes  of  this 
nature  committed  on  the  high  sea."     The  probability  is  that  the 
exercise  of  this  jurisdiction  was  deemed  to  be  a  usurpation  of 
authority,  which  it  was  thought  necessary  to  restrain.     Certain  it 
is  that  from  that  time  to  this  no  such  jurisdiction  has  ever  been 
exercised  or  claimed  by  the  Com*ts  of  Common  Law.     There 
cannot  possibly  be  a  question  that,  in  respect  of  any  offences 
committed  on  the  sea,  out  of  the  body  of  a  county,  the  jurisdic- 
tion was  formerly  exclusively  in  the  Admiralty,  and  is  at  the 
present  time,  in  the  courts  to  which  the  Admiralty  jurisdiction 
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IiAS  been  transferred.     Upon  this  all  authorities  on  criminal  law         Rao. 
are  entirely  agreed.     But  if  Edward  III.  and  his  Council  were       j^Jj^ 

careful  to  prevent  the  Courts  of  Common  Law  from  encroaching        ' 

on  the  province  of  the  Admiral^  it  appears  from  the  statute  of        1876. 
Richard  II.  that  they  were  equally  so  in  preventing  any  usurpation  j^^j;,^^^ 
of  authority  by  the  Admiral  on  the  domain  of  the  common  law.    Forvtmr— 
In   the  reign  of  the   latter  King  arose  the  dispute   as  to  the  Mans/awhur 
jurisdiction  of  the  Admiral,  who,  not  content  with  the  authority    ^^  Jj^^* 
exercised  in  the  previous  reign,  now  asserted  a  claim  to  jurisdiction 
in  respect  of  matters  arising  not  only  on  the  sea,  but  in  the  inland 
tidal  waters  of  England,  as  also  in  respect  of  matters  of  contract 
though  made  on  the  land,  if  at  all  connected  with  the  sea,  a 
usurpation  which  gave  rise   to  complaints  on  the  part  of  the 
Commons,  the  procedure  in  the  Courts  of  Admiralty  having  been 
that  of  the  civil  law,  which  appears  to  have  been  distasteful  to  the 
people.   Accordingly  by  the  statute  13  Bic.  2,  c.  5,  it  is  provided —  Judgment  of 

That  the  Admirals  and  their  Depaties  shall  not  meddle  from  henceforth  with  any-  Oockbnm,  G J. 
thing  done  within  the  realm  of  England,  bat  only  with  things  done  npon  the  sea, 
according  to  that  which  hath  been  duly  used  in  the  time  of  the  noble  King  Edward, 
grandfather  of  King  Richard  the  Second. 

Two  years  later  it  was  thought  necessary  still  more  expressly 
to  declare  the  limits  of  the  Admiral's  jurisdiction.  Accordingly, 
by  statute  15  Bic.  2,  c.  3,  it  was  enacted — 

That  the  Ck>urt  of  the  Admirall  hath  no  manner  of  conasanoe,  power,  nor  jnrisdio- 
tion,  of  any  manner  of  contract,  plea,  or  qaerell,  or  of  any  other  thing  done,  or  rising 
within  the  bodies  of  the  counties,  either  by  land  or  by  water,  and  also  of  wrecks  .of  the 
sea ;  but  all  such  manner  of  contracts,  pleas,  and  qnerels,  and  all  other  things  zising 
within  the  bodies  of  the  counties  as  well  by  land  as  by  water,  as  is  aforesaid,  and  also 
wrecks  of  the  sea,  shall  be  tried,  determined,  discussed,  and  remedied  by  the  laws  of 
the  land,  and  not  before,  nor  by  the  Admirall  or  his  Lieutenant,  in  no  manner. 

At  the  same  time  it  was  deemed  expedient  to  give  the  Admiral 
concurrent  jurisdiction  with  the  common  law  in  respect  of  murder 
and  mayhem  committed  in  ships  at  the  mouths  of  great  rivers. 
The  statute  accordingly  proceeds : — 

Neyerthelesse  of  the  death  of  a  man,  and  of  a  mayhem  done  in  great  ships,  being  and 
hovering  in  the  main  stream  of  the  g^at  rivers,  only  beneath  the  points  of  the  same 
rivers,  and  in  no  other  place  of  the  same  rivers,  the  Admirall  shall  have  conusance. 

Upon  this  footing  the  law  has  remained  ever  since.  Whatever 
of  the  sea  lies  within  the  body  of  a  county  is  within  the  jurisdic- 
tion of  the  common  law.  Whatever  does  not,  belonged  formerly 
to  that  of  the  Admiralty,  and  now  belongs  to  the  courts  to  which 
the  jurisdiction  of  the  admiral  has  been  transferred  by  statute ; 
while  in  the  estuaries  or  mouths  of  great  rivers,  b^low  the  bridges, 
in  the  matter  of  murder  and  mayhem,  the  jurisdiction  is  concur- 
rent. On  the  shore  of  the  outer  sea  the  body  of  the  county 
extends  so  far  as  the  land  is  uncovered  by  water.  And  so  rigorous 
has  been  the  line  of  demarcation  between  the  two  jurisdictions, 
that,  as  regards  the  shore  between  high  and  low-water  mark,  the 
jurisdiction  has  been  divided  between  the  Admiralty  and  the 
common  law  according  to  the  state  of  the  tide.  Such  was  the 
law  in  the  time  of  Lord  Coke ;  and  such  it  is  still.  We  must, 
therefore,  deal  with  this  case  as  one  which  would  have  been  under 
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Rbo.        the  ancient  jnrisdictioQ  of  the  Admiral.     But  the  jurisdiction  of 
(?•  the  Admiral,  though  largely  asserted  in  theory^  was  never,  so  far 

^^'       as  I  am  aware — except  in  the  case  of  piracy,  which,  as  the  pirate 
1876.        was  considered  the  communis  hostis  of  mankind,  was  triable 
.—7-:        anywhere — exercised,  or  attempted  to  be  exercised,  over  other 
*^F^r^n^  than   English  ships.      No  instance  of   any  such  exercise,    or 
Mandrntahier  attempted  exercise,  after  every  possible  search  has  been  made,  has 
OR  the  hiffh    been  brought  to  our  notice.     Nor,  for  the  reason  already  gpiven, 
'^^'        could  such  jurisdiction  be  so  exercised  consistently  with  legal 
principle.    And  though,  by  the  25  Hen.  8,  c.  15,  the  trial  of 
offences  previously  within  the  jurisdiction  of  the  Admiral  was 
transferred  to  commissioners  to  be  appointed  by  commission  from 
the  King,  under  which  the  trial  was  to  be  held  in  such  county  as 
the  commission  should  direct,  and,  ^'  according  to  the  common 
course  of  the  laws  of  the  realm,  used  for  such  offences  when  done 
Judgment  of  ^P^n  the  land  within  the  realm,''  it  is,  I  think,  beyond  dispute, 
Gookbarn,GJ.  that  all  that  was  effected  by  this  statute  or  by  those  that  have 
succeeded   it,   as  regards   jurisdiction,   was  a  transfer  of  the 
criminal  jurisdiction  of  the  Admiral  to  courts  proceeding  accord- 
ing to   the  ordinary   procedure   of   the  common  law — ^not  an 
.  extension  of  it.     The  statute  created  no  new  offence,  effected  no 
extension  of  jurisdiction.    It  simply  transferred  the  jurisdiction  of 
the  Admiral,  such  as  it  was,  to  the  Common  Law  C!ourts,  to  be 
exercised  according  to  the  procedure  of  the  common  law.     As  to 
this  the  received  authorities  are — as  I  shall  have  occasion  more 
fully  to  show  hereafter,  entirely  agreed.     The  Central  Criminal 
Court  Act  (4  &  5  Will.  4,  c.  36),  which  gives  power  to  try  "offences 
committed  on  the  high  seas  within  the  jurisdiction  of  ihe  Admiralty 
of  England/*  has,  obviously,  carried  the  matter  no  further.  If  the 
Admiral  had  not  jurisdiction  as  to  offences  committed  on  foreign 
ships,  the  commissioners,  to  whom  the  jurisdiction  was  transferred 
by  the  statute,  must  be  equally  without  it.   Any  doubt  which  could 
possibly  exist  as  to  the  want  of  jurisdiction  of  the  Admiral  in 
respect  of  offences  commited  on  the  high  seas  on  other  than  British 
ships  is  conclusively  disposed  of  by  the  decision  of  the  Judges  in  the 
cases  of  R.  v.  Serva  and  others  (1  Den,  C.C.  104;  1  Cox  C.  C.  292), 
and  of  B.  v.  Lems  (1  Dear.  &  Bell,  182 ;  7  Cox  C.  C.  27^0-   I  ^^1 
admit  that  these  cases  will  not  apply  to  the  present  case  if  the 
second  contention  on  the  part  of  the  Crown  snould  succeed,  and 
the  offence  should  be  held  to  have  been  committed  on  board  a 
British  ship.     At  present  I  am  dealing  with  the  subject  on  the 
assumption  that  that  position,  with  which  I  will  deal  hereafter, 
cannot  prevail.   In  Rex  v.  Serva,  the  prisoners  had  been  tried  for 
murder  under  an  Admiralty  Commission,  and  had  been  found 
guilty.    The  facts  were  shortly  these.    A  Brazilian  vessel,  named 
the  Feliddade,  had  been  taken  by  H.M.  ship  Wasp,  off  the  coast 
of  Africa,  as  being  fitted  out  and  intended  for  the  slave  trade. 
A  prize  crew  having  been  put  on  board  the  captured  ship,  under 
the  command  of  a  lieutenant,  the  latter  was  ordered  to  proceed  in 
chase  of  another  Brazilan  vessel,  the  Echo,  then  just  sighted 
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from  the  Wasp,  and  sapposed  to  be  carrying  slaves.  This  vessel       Rso. 
having  been  overtaken  and  captured^  and  being  foand  to  contain       ^• 
a  cargo  of  slaves^  possession  of  her  was  taken^  and  a  midshipman^         "^' 
and  eight  men  were  pnt  on  board.    The  prisoner^  Serva^  who  had        id7C. 
been  the  captain  of  the  Echo,  with  twelve  other  Brazilians^  rose      ...T"? 
upon  the  Englishmen^  and  succeeded  in  killing  them  all.    On  the '  F^rJm^^ 
trials  it  was  contended  for  the  prisoners^  firsts  that  certain  formal!-  Mansfauahter 
ties  required  by  the  existing  treaties  for  the  capture  of  vessels     on  the  high 
engaged  in  the  slave  trade  not  having  been  complied  with,  the        '*^' 
capture  of  both  vessels  had  been  illegal ;  and  that,  consequently, 
the  detention  of  Serva  and  his  associates  had  been  unlawiul ;  for 
which  reason,  their  act  in  killing  those  who  were  forcibly  detain- 
ing them,  though  it  might  be  manslaughter,  would  not  amount  to 
murder.    Secondly,  that  the  Echo,  having  been  illegally  captured 
and  taken  possession  of,  was  not  thereby  converted  into  a  British 
ship,  but  retained  her  original  nationality;  for  which  reason,  as  judgment  of 
the  jurisdiction  of  the  Admiralty  was  confined  to  offences  com-  Oookbarn,O.J. 
mitted  on  board  British  ships,  there  was  an  absence  of  jurisdiction 
in  respect  of  the  offence  for  which  the  accused  were  on  their  trial. 
These  points  having  been  reserved  by  the  Judge  on  the  trial  for 
the  consideration  of  the  Judges,  eleven  out  of  thirteen  Judges, 
before  whom  the  case  was  argued,  were  of  opinion   that  the 
conviction  was  wrong,  on  the  ground  that  it  had  not  been  shown 
that  the  possession  of  the  vessel  was  lawful,  without  which  there 
could  be  no  jurisdiction  in  a  British  court  to  try  the  prisoners  for 
an   offence   committed   on  board  of  it.      The  two   dissentient 
Judges,  while  admitting  the  principle  that,  to  give  jurisdiction  to 
a  British  court,  it  was  necessary  that  the  crime  should  have  been 
committed  on  board  a  British  ship,  differed  only  in  this,  that  they 
thought  that  the  shi{>  was  at  the  time  in  the  lawful  possession  of 
the  Queen's  officers,  and  that,  consequently,  an  act  committed  on 
board  of  it  must  be  taken  to  have  been  committed  on  board  a 
ship  of  Her  Majesty.      On  the  general  principle  of  law,  as  to 
jurisdiction,  the  Judges  were  unanimous.     The  case  is,  therefore, 
decisive  on  thd  point  that  by  the  law  of  England,  an  Bnglish 
Court  of  Justice  has  no  authority  to  try  a  foreigner  accused  of 
having  committed  an  offence  on  a  foreign  vessel  not  within  British 
waters.     In  E.  v.  Lewis  (1  Dear.  &  Bell  182 ;  7  Cox  C.  C.  277)  the 

J>risoner  was  tried  for  manslaughter.  He  and  the  deceased  were 
breigners,  and  the  injuries  of  which  the  deceased  had  died  were 
inflicted  on  board  a  foreign  ship  on  the  high  seas,  but  the  death 
took  place  at  Liverpool.  The  prisoner  was  convicted,  but,  on  a 
case  reserved,  the  conviction  was  held  to  be  wrong.  It  was 
sought  to  be  upheld  under  the  9  Geo.  4,  c.  31,  s.  8,  which  provides 
that,  if  a  person  has  been  feloniously  stricken  on  the  high  sea  and 
dies  on  the  land,  the  offence  may  be  tried  in  the  county  in  which 
the  death  shall  happen.  But  it  was  held  that  the  statute  could  not 
apply  to  foreigners  in  respect  of  acts  done  out  of  British  territory. 
In  the  course  of  the  discussion,  Coleridge,  J.,  says : 

Before  ooming  to  the  oonstmction  of  the  statate,  we  muBt  oonaider  whether  we 
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hvTB  any  right  to  legiaUte  here  for  f oreignars  on  board  ehipe  npon  tiia  high  aaes. 
How  ean  we  say  whetiier  one  foreigner  wounding  another,  on  the  high  aeas,  oommiti 
a  felony?  Snppoee  by  the  law  of  a  state  the  mnrder  of  %  sabject  was  not  m  cental 
offenoe,  should  we  have  power  to  say  that  when  oommitted  on  the  high  aeaa  by  a 
1876.         foreigner,  we  h*d  the  right  to  make  it  oapital  ? 

JurU^ion-^      And  Willes,  J„  in  deliTering  the  judgment  of  the  Conrt>  said: 

Foreigner—        The  8th  section  of  9  Geo.  4,  c.  81,  Vas  obTionsly  intended  to  prevent  m  defeat  of 
Mandawfhter  jostioe  which,  without  it,  might  have  arisen,  from  the  difficulty  of  trial,  in  oases  of 
an  the  nigh     homicide  where  the  death  occurs  in  a  di£Ferent  place  from  that  at  which  the  blow 
teas.  causing  it  was  given,  and  that  section  ought  not,  therefore,  to  be  construed  as  making 

a  homicide  cognizable  in  the  courts  of  this  country  by  reason  only  of  the  death  oooaning 
here,  unless  it  would  have  been  so  cognizable  in  case  the  death  had  ensued  at  the 
place  where  the  blow  was  given,  which  the  homicide,  in  this  particular  case,  would 
have  been  by  the  7th  section,  if  the  offender  had  been  a  British  subject,  but  not  other- 
wise. In  the  present  oase  the  injury  which  caused  the  death  was  inflicted  by  one 
foreigner  upon  another  on  board  a  foreign  yessel  upon  the  high  seas;  and,  consequently, 
if  death  had  then  and  there  followed,  no  offence  cognizable  by  the  law  of  this  oountry 
would  have  taken  place.  The  8th  section  of  9  Geo.  4«  c.  31,  therefore,  is  inapplicable, 
and,  unless  it  be  applicable,  the  oonyiction  cannot  be  sustained.  It  must,  thwefore,  be 
Judgment  of  q^Ashed,  and  the  prisoner  discharged. 

Oockburn,C.J.  j^^  ^  series  of  important  cases  in  the  American  oonits^  the 
decisions  have  proceeded  on  the  same  principle.  In  Pahner^s  Ocue 
(3  Wheat.  610);  and  in  the  cases  of  Uniisd  Sicdes  r,  Howard 
(3  Wash.  C.  C.  B.  334) ;  United  States  y.  Klintaek  (5  Wheat. 
144) ;  United  States  y.  Kessler  (1  Baldw.  15) ;  and  Untied 
States  y.  Holmes,  referred  to  in  the  latter  case,  the  question 
was^  whether  an  Act  of  Congress  enacting  that  ''any  person 
committing  the  crime  of  robbery,  in  or  npon  any  ship  or  yessel 
on  the  high  seas,  shoald  be  guilty  of  piracy,^'  applied  to  robbery 
committed  on  other  than  American  ships,  and  it  was  uniformly 
held  that  it  did  not,  eyen  though  the  offence  had  been  committed 
by  an  American  citizen.  In  the  last  of  these  cases  it  was  con- 
tended that  the  offence,  haying  been  committed  within  a  marine 
league  of  the  American  shore,  was  within  the  Act  of  Congress ; 
but  Mr.  Justice  Hopkinson,  in  giying  judgment,  says  : 

I  am  not  of  this  opinion.  The  jurisdiction  of  this  Court  is  derived  wholly  from 
the  Acts  of  Congress  on  this  subject.  The  description  of  the  placet  to  which  or  oyer 
which  it  extends  is  the  high  seas.  If,  then,  the  space  within  the  marine  league  is  not 
comprehended  within  this  description,  this  Court  has  no  jurisdiction  over  it ;  if  it  be 
comprehended,  as  it  certainly  is,  then  it  is  so  because  it  is  a  pert  of  the  high  seas,  in 
all  respects  and  to  all  purposes,  the  same  as  any  other  part  of  the  high  seas.  Nothing 
is  added  to  the  jurisdiction  of  the  Courts  of  the  United  States  by  reason  of  the  offence 
having  been  committed  within  this  distance  of  their  coast ;  nothing  is  taken  from  it  by 
reason  of  its  having  been  oommitted  within  ^e  jurisdictional  limits  of  a  foreign 
government,  within  a  marine  league  of  the  shore,  if  done  on  the  high  seas,  which  are 
held  to  be  any  waters  on  the  sea  coast,  without  the  boundaries  of  low- water  mark.  It 
follows  from  these  principles  that  if  this  Court  has  no  power  under  the  Act  of  Congress 
to  try  and  punish  this  offence  committed  on  board  of  a  foreign  vessel  on  the  ocean,  it 
acquires  no  such  power  because  she  was  within  a  marine  league  of  our  coast  when 
the  offence  was  committed.  The  principle  on  which  nations  claim  this  extension  of 
their  authority  and  jurisdictional  rights  for  a  certain  distance  beyond  their  shores  is  to 
protect  their  safety,  peace,  and  honour  from  invasion,  disturbance,  and  insult.  They 
will  not  have  their  strand  made  a  theatre  of  violence  and  bloodshed  by  contending 
belligerents.  Some  distance  must  be  assumed.  It  varies  by  different  jurists  from  one 
league  to  thirty,  and  again  as  far  as  a  cannon  will  carry  a  ball.  Such  limits  may  be 
weU  enough  for  their  object,  but  would  be  extraordinary  boundaries  of  the  judicial 
power  and  jurisdiction  of  a  court  of  law.  It  is  my  opinion  tliat,  whether  this  offence 
was  committed  within  or  without  a  marine  league  from  the  coast  of  the  United  States 
is  of  no  importance  to  the  question  of  the  jurisdiction  of  this  Court  to  hear  and 
determine  it. 
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These  decisions  are  conolosive  in  favour  of  the  accused  in  the        Rw. 
present  case,  unless  the  contention^  on  the  part  of  the  Crown^  v- 

either  that  the  place  at  which  the  occurrence  out  of  which  the  ''• 

present  inquiry  has  arisen,  was,  though  on  the  high  seas,  yet  1878. 
within  British  waters,  by  reason  of  its  having  been  within  three  — 
miles  of  the  English  shore ;  or  that  the  death  of  the  deceased  ^^p^fj^^Z 
having  occurred  in  a  British  ship,  the  offence  must  be  taken  to  Mamiauahter 
have  been  there  committed,  so  as  in  either  case  to  give  jurisdiction  ^"  '^  %^ 
to  the  Admiralty,  or  the  Courts  substituted  for  it,  shall  prevail.  ^^^' 
These  questions  it  becomes,  therefore,  necessary  carefully  to 
consider.  On  entering  on  the  first  of  these  questions  it  is  material 
to  have  a  clear  conception  of  what  the  matter  in  controversy  is. 
The  jurisdiction  of  the  Admiral,  so  largely  asserted  in  theory  in 
ancient  times,  being  abandoned  as  untenable,  it  becomes  necessary 
for  the  counsel  for  the  Crown  to  have  recourse  to  a  doctrine  of  com- 
paratively modem  growth,  namely,  that  a  belt  of  sea,  to  a  distance  jaagment  of 
of  three  miles  from  the  coast,  though  so  far  a  portion  of  the  high  Oookbani,O.J. 
seas  as  to  be  still  within  the  jurisdiction  of  the  Admiral,  is  part  of 
the  territory  of  the  realm,  so  as  to  make  a  foreigner  in  a  foreign 
ship,  withm  such  belt,  though  on  a  voyage  to  a  foreign  port, 
subject  to  our  law,  though  he  would  not  be  so  on  the  high  sea 
beyond  such  limit.  It  is  necessary  to  keep  the  old  assertion  of 
jurisdiction  and  that  of  to-day  essentially  distinct,  and  it  should 
be  borne  in  mind  that  it  is  because  all  proof  of  the  actual  exer- 
cise of  any  jurisdiction  by  the  Admiral  over  foreigners  in  the 
narrow  seas  totally  fails,  that  it  becomes  necessary  to  give  to  the 
three-mile  zone  the  character  of  territory  in  order  to  make  good 
the  assertion  of  jurisdiction  over  the  foreigner  therein.  Now,  it 
may  be  asserted  without  fear  of  contradiction  that  the  position 
that  the  sea  within  a  belt  or  zone  of  three  miles  from  the  snore,  as 
distinguished  from  the  rest  of  the  open  sea,  forms  part  of  the 
realm  or  territory  of  the  Crown  is  a  doctrine  unknown  to  the 
ancient  law  of  England,  and  which  has  never  yet  received  the 
sanction  of  an  English  criminal  court  of  justice.  It  is  true  that 
from  an  early  period  the  kings  of  England,  possessing  more  ships 
than  their  opposite  neighbours,  and  being  thence  able  to  sweep 
the  Channel,  asserted  the  right  of  sovereignty  over  the  narrow 
seas,  as  appears  from  the  commissions  issued  in  the  fourteenth 
century,  of  which  examples  are  given  in  the  4th  Institute,  in  the 
chapter  on  the  Court  of  Admiralty,  and  others  are  to  be  found  in 
Selden's  ''  Mare  Clausum,'*  book  2.  At  a  later  period,  still  more 
extravagant  pretensions  were  advanced.  Selden  does  not  scruple 
to  assert  the  sovereignty  of  the  King  of  England  over  the  sea  as 
far  as  the  shores  of  Norway,  in  which  he  is  upheld  by  Lord  Hale 
in  his  treatise ''  De  jure  maris  *' :  (Hargrave's  Law  Tracts,  p.  10.)  In 
the  reign  of  Charles  11.,  Sir  Leoline  Jenkins,  then  the  Judge  of 
the  Court  of  Admiralty,  in  a  charge  to  the  grand  jury  at  an 
Admiralty  Sessions  at  the  Old  Bailey,  not  onl^  asserted  the  King's 
sovereignty  within  the  four  seas,  and  that  it  was  his  right  and 
province  ''  to  keep  the  public  peace  on  these  seas '' — that  is,  as 
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Rao.        Sir  Leoline  expoands  it^  ''to  preserve  his  sabjects  and  allies  in 
**  their  possessions  and  properties  upon  these  seas^  and  in  all  fireedom 

"'       and  secnrity  to  pass  to  and  fro  on  them^  npon  their  lawful  ooca- 


1876.        sions/'  but  extended  this  anthority  and  jarisdiction  of  the 

.  TT"!  To  preaerre  the  public  peace  and  to  maintain  the  freedom  and  aeeiirity  of  naTigation 

*>^^p9oi^um —  n]]  ^^  worid  oTer;  so  l^t  not  the  utmost  bound  of  the  Atlantic  Ocean,  nor  any  eomer 


jects,  and  the  offender  be  afterwards  brought  up  or  laid  hold  of  in  any  of  His  ICajesty'a 
''<''■  ports,  such  breach  of  the  peace  is  to  be  inquired  of  and  tried  in  Tirtue  of  a  commission 

of  oyer  and  terminer  as  this  is,  in  such  county,  liberty,  or  pLaoe  as  His  Majesty  shall 
please  to  direct — so  long  an  arm  hath  God  by  the  laws  given  to  his  Tioegerent,  the 
King. 

To  be  sore,  the  learned  civilian^  as  regards  these  distant  seas 
admits  that  other  sovereigns  have  a  concurrent  jarisdiction^  which^ 
however^  he  by  no  means  concedes  to  them  in  these  so-called 
British  seas.     In  these  the  refusal  by  a  foreigpi  ship  to  strike  the 
Judgment  of  flag  and  lower  the  top-sail  to  a  Song's  ship  he  treats  as  amounting 
Cookbum,0 J.  ^  piracy.     Venice,  in  like  manner,  laid  claim  to  the  Adriatic, 
Genoa  to  the  Lig^rian  Sea,  Denmark  to  a  portion  of  the  Korth 
Sea.  The  Portuguese  claimed  to  bar  the  ocean  route  to  India  and 
the  Indian  Seas  to  the  rest  of  the  world,  while  Spain  made  the 
like  assertion  with  reference  to  the  West.     All  these  vain  and 
extravagant  pretentions  have  long  since  given  way  under  the 
influence  of  reason  and  common  sense.  If,  indeed,  the  sovereigptv 
thus  asserted,  had  a  real  existence,  and  could  be  now  maintained, 
it  would  of  course,  independently  of  any  question  as  to  the  three- 
miles  zone,  be  conclusive  of  the  present  case.     But  the  claim  to 
such  sovereignty,  at  all  times  unfounded,  has  long  since  been, 
abandoned.      No  one  would  now   dream  of  asserting  that  the 
sovereign  of  these  realms  has  any  greater  right  over  the  surround- 
ing seas  than  the  sovereigns  on  the  opposite  shores ;  or  that  it  is 
the  especial  duty  and  privilege  of  the  Queen  of  Great  Britain  to 
keep  the  peace  in  these  seas ;  or  that  the  Court  of  Admiralty 
could  try  a  foreigner  committed  in  a  foreign  vessel  in  all  parts  of 
the  channel.     TSo  writer  of  our  day,  except  Mr.  Chitty,  in  his 
treatise  on  the  Prerogative,  has  asserted  the  ancient  doctrine. 
Blackstone,  in  his  chapter  on  the  Prerogative  in  the  Commentaries, 
while  he  asserts  that  the  narrow  seas  are  part  of  the  realm,  puts 
it  only  on  the  ground  that  the  jurisdiction  of  the  Admiralty 
extends  over  these  seas.      He  is  silent  as  to  any  jurisdiction  over 
foreigners  within  them.    The  consensus  of  jurists  which  has  been 
so  much  insisted  on  as  authority,  is  perfectly  unanimous  as  to  the 
non-existence  of  any  such  jurisdiction.    Indeed,  it  is  because  this 
claim  of  sovereignty  is  admitted  to  be  untenable  that  it  has  been 
found  necessary  to  resort  to  the  theory  of  the  three-miles  zone. 
It  is  in  vain,  therefore,  that  the  ancient  assertion  of  sovereignty 
over  the  narrow  seas  is  invoked  to  give  countenance  to  the  rule 
now  sought  to  be  established,  of  jurisdiction  over  the  three-miles 
zone.    If  this  rule  is  to  prevsol,  it  must  be  on  altogether  different 
grounds.      To  invoke  as  its  foundation,  or  in  its  support,  an 
assertion  of  sovereignty  which,  for  all  practical  purposes,  is,  and 
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always  has  been,   idle  and  onfonnded,  and  the  invalidity  of        Kn. 
which  renders  it  necessary  to  have  recourse  to  the  new  doctrine,       ^^ 

involves  an  inconsistency,  on  which  it  wonld  be  superflaons  to        ' 

dwell.     I  most  confess  myself  unable  to  comprehend  how,  when        1876. 
the  ancient  doctrine  as  to  sovereignty  over  the  narrow  seas  is  j^rMi^Uon  — 
adduced,  its  operation  can  be  confined  to  the  three-miles  zone.  If   Fordyner^ 
the  argument  is  good  for  anything,  it  must  apply  to  the  whole  of   Manshuahtv 
the  surrounding  seas.     But  the  counsel  for  the  Crown  evidently     ^^j^/"^* 
shrank  from  applying  it  to  this  extent.     Such  a  pretension  would 
not  be  admitted  or  endured  by  foreign  nations.     That  it  is  out  of 
this  extravagant  assertion  of  sovereignty  that  the  doctrine  of  the 
three  mile  jurisdiction,  asserted  on  the  part  of  the  Grown,  and 
which,  the  older  claim  being  necessarily  abandoned,  we  are  now 
called  upon  to  consider,  has  sprung  up,  I  readily  admit.     Let  me 
endeavour  to  trace  its  origin  and  growth.     With  the  celebrated 
work  of  Grotius,  published  in  1609,  began  the  great  contest  of  Judgmoui  of 
the  jurists  as  to  the  freedom  of  the  seas.   The  controversy  ended,  Oookbmn.o.  J. 
as  controversies  often  do,  in  a  species  of  compromise.     While 
maintaining  the  freedom  of  the  seas,  Grotius,  in  his  work   ''De 
Jure  Belli  et  Pacis,''  had  expressed  an  opinion  that,  while  no 
right  could  be  acquired  to  the  exclusive  possession  of  the  ocean, 
an  exclusive  right  or  jurisdiction  might  be  acquired  in  respect  of 
particular  portions  of  the  sea  adjoining  the   territory  of  indi- 
vidual States.     Thus,  he  says  (lib.  ii.,  cap.  2,  sect.  13)  : 

Videtor  aatem  imperiam  in  maria  portionem  eadem  ntiione  aoqiiiri,  qua  imperia 
alia ;  id  est,  ut  snpra  diximoB,  ratione  perBonarum  et  ratione  territoiii.  Ratione  per- 
sonarom,  nt  si  olaasis,  qui  xnaritimnfl  eat  exeroitua,  aliqao  in  loco  maria  ae  habeat ; 
ratione  territorii,  qnatenaa  ex  terra  cogi  poaaont  qui  in  prozima  maria  parte  Teraantar, 
neo  minua  qoam  ai  in  ipea  terra  reper&entor. 

This,  however,  must  be  taken  with  some  qualification,  for  in 
another  place  he  says  : 

nind  certnm  eat,  etiam  qui  mare  ooonpayerit  navigationem  impedire  non  posse 
inermem  et  innoxiam,  qnando  nee  per  terram  talia  tranaitna  prohiberl  potest,  qui  et 
minna  esae  aolet  neoeaaaxina  et  mtngis  noxioa. 

Other  writers  adopted  a  similar  principle,  but  with  very  varying 
views  as  to  the  extent  to  which  the  right  miffht  be  exercised. 
Albericus  Gentilis  extended  it  to  100  miles;  BaJdus  and  Bodinus 
to  sixty.  Loocenius  (De  Jure  Maritime,  oh.  iv.  sect.  6)  puts  it  at 
two  days'  sail ;  another  writer  makes  it  extend  as  far  as  could  be 
seen  from  the  shore.  Yalin,  in  his  Commentary  on  the  French 
Ordonnances  of  1861  (ch.  v.),  would  have  it  reach  as  far  as  bottom 
could  be  found  with  the  lead  line.  Puffendorf,  whose  work, ''  De 
Jure  Naturee  et  Gentium,^'  was  first  published  in  1672,  treats 
the  sea  adjacent  to  the  land  as  an  accessory  to  the  latter : 

Pataverim  oitra  abeorditatem  did  poaae,  partea  maria,  in  qnantam  nitionem  moni- 
menti,  adeoqoe  appendicia  dontaxat  habent,  abaqoe  pecnUari  aotn  corporal!  coapiaae 
aabire  dominium  ejna  popnli,  cujoa  littoribna  protexontur,  poatqnam  inter  gentea 
armatamm  nana  navinm  innotnitw  Nam  hoc  intoitn  mare  aeae  habet,  tanqnam 
acceaaorinm  terr»,  aicnt  foaan  vd,  etiam  proximn  uliginea  et  paladea  cenaentnr 
acceaaio  nrbia  Qih.  ir.  c.  2,  a.  8). 

As  to  the  distance  to  which  the  sea  is  to  be  thus  treated  as 
VOL.  xin.  K  K 
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Bao.        accessory  to  the  land^  Pnflbndorf  himself  expresses  no  opinion^ 
y^        contentmg  himself  with  referring  to  that  of  Baldns  and  Bodin, 

*       that  it  should  extend  to  sixty  miles.     Eyen  Gasaregis,  writing  as 

1876.       late  as  1740^  after  the  three-mile  theory  had  been  propounded 
Jurua^on^^y  Bynkershoek^  asserts   (Discnrsns  de  Commarcio,  sect.  136) 
Fonigner^  ^hat  the  soYereign  possessing  the  coast  has  an  equal  soyereignty 
MwuUmahier  oyer  the  soa  to  an  extent  of  100  miles^  and  criminal  jurisdiction 
^"jeai         ^^^^  ^  offenders^  and  has  not  only  the  power  of  imposing  tolls 
and  dnes  on  passing  ships,  bat  also  that  of  prohibiting  ships  from 
passing  throngh  his  waters.      Differing  altogether  from  these 
writers  as  to  the  extent  of  maritime  soyereigniy^  Bynkershoek^  an 
adyocate^  like  Ghrotins^  for  the  mare  Uberum,  and  who  entered  the 
lists  against  Selden  as  to  the  dominion  of  England  in  the  so- 
called  English  Sea^  in  his  treatise  "  De  Dominio  Maris/'  published 
in  1702,  follows  up  the  idea  of  Grotias  as  to  a  limited  dominion 
Jndgment  of  of  the  sea  from  the  shore  :— 

Cockburn,  0.  J. 

KxiBtimem  itaqne  (he  bmjb^  eo  usque  poeBeesionem  maiiB  proxuni  ^deii  porrigendAm, 

qnoiuqiie  eontinenti  potest  naberi  sabditom ;  eo  qnippe  modo,  qnamTis  non  peipetoo 

aaTJgetiir,  reete  tBmen  defenditnr  et  ■enratar  posaeedo  jure  qnasita:  neqae  enim 

ambigendnm  eet  earn  posddere  contmno,  qui  itii  rem  tenet,  at  elins  eo  invito  tenere 

non  poflsit  Unde  dominiom  maris  prozimi  non  oltra  ooneedimnB,  qoam  h  tern  illi 

imperari  potest;  et  tamen,  eo  nsqne,  nnlla  siqniddm  dt  ratio,  cor  mare,  quod  in 

alicnjns  impeiio  est  et  potestate,  minus  ejnsdem  esse  dicamns,  qnam  fosssm  in  ejus 

territorio. 

After  combating  the  doctrine  of  a  mare  dwusumi  as  regards  the 
sea  at  larce,  and  enumerating  these  inconsistent  opinions,  which 
he  seems  little  disposed  to  respect,  Bynkershoek  continues  :— 

Hino  TideM  priscos  juris  magistros,  qui  domininm  in  nuune  prozimun  ansi  snnt 
agnosoere,  in  regnndis  ejus  flnibus  admodum  Tsgaii  incertos. ....  Quare  onmino  yidetar 
reotius  (he  adds,  after  disposing  of  the  foregoing  opinions),  eo  potestatem  terrs  extendi, 
quousque  tormenta  ezploduntur;  eatenos  qu:^pe,  cum  imperare,  turn  poesidere 
▼idemur.  Loquor  autem  de  his  temporibus ;  quibus  illis  machinis  utimnr ;  alioquin 
generaliter  dicendum  esset,  potestatem  terrsB  flniri,  ubi  flnitor  armomm  Tis;  etenim 
h«c,  ut  dizimus,  possessionem  taetur. 

We  haye  here,  for  the  first  time,  so  far  as  I  am  aware,  a  sugges- 
tion as  to  a  territorial  dominion  oyer  the  sea,  extending  as  far  as 
cannon-shot  would  reach — a  distance  which  succeeding  writers 
fixed  at  a  marine  lea^e,  or  three  miles.  Prior  to  this,  no  one  had 
suggested  such  a  limit.  The  jurisdiction,  assumed  in  the  Admi- 
ralty Commissions,  or  exercised  by  the  Court  of  King's  Bench  in 
the  time  of  the  Edwards,  was  founded  on  the  Kmg^s  alleged 
soyereig^ty  oyer  the  narrow  seas ;  it  had  no  reference  whateyer 
to  any  notion  of  a  territorial  sea.  To  English  lawyers  the  idea  of 
this  limited  jurisdiction  was  utterly  unknown.  With  Selden  and 
Hale,  they  stood  up  stoutly  for  the  King's  undiyided  dominion 
oyer  the  four  seas.  No  English  author  makes  any  distinction,  as 
regards  the  dominion  of  the  Crown,  between  the  narrow  seas  as  a 
whole  and  any  portion  of  them  as  adjacent  to  the  shore.  The 
doctrine  was  equally  unknown  to  the  Scotch  lawyers.  Craig, 
writing  at  the  outset  of  the  seyenteenth  century,  while  he  allots 

Sart  of  the  sea  to  the  shore  it  adjoins,  giyes  no  limit  as  to 
istance  :-*— 
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Qaod  ad  mare  attinet,  lioet  adhuo  ita  omniuzn  commtme  sit,  nt  in  eo  naTigari  possit,  Rao. 

proprietas  tamen  ejos  ad  eos  pertinere  hodie  creditnr  an  qnoe  proximns  connnens ;  v, 

adeo  at  mare  Galltonm  id  dicatur  qnod  litns  Gallia  alloit,  at  ei  propios  est  qoam  olU  Eetm. 

alii  oentinenti.    Sic  AngUoom,  Sooticom,  Hibemionm,  qaod  propias  Angliso,  Sootisa,  — « 

et  Hiberni»  est.    Ita  at  regee  inter  se  quasi  omnia  maria  diviserint,  et  qaasi  ez  1876. 

mata&  partitions  alterios  id  mare  censeatar  quod  alteri  propinqaius  et  oommodios  est ;  — ^ 
in  qao  si  delictum  aliqaod  conmiissam  faerit,  ejos  sit  jorisdiotio  qoi  proximam  conti-  Jtfrisdicticn  -* 

nentem  possedeat:  isque  saam  illud  mare  vocat:  Jos  Feudale,  lib.  1,  s.  18,  p.  140.  Foreigner^-' 

Even  to  our  times  the  doctrine  of  the  three-mile  zone  has  never    ©a  thB%gh 
been  adopted  by  the  writers  on  English  law.     To  Blackstone,        seoi. 
who  in  his  Commentaries  treats  of  the  sea  with  reference  to  the 
prerogative,  as  also  to  his  modern  editor,  Mr.  Stephen,  it  is 
imknown ;  equally  so  to  Mr.  Chitty,  whose  work  on  the  preroga- 
tive is  of  the  present  century.    But  to  the  continental  jurists,  uie 
suggestion  of  Bynkershoek  seemed  a  happy  solution  of  the  great 
controversy  as  to  the  freedom  of  the  sea;   and  the  formula, 
''potestas  finitnr  ubi  finitur  armorum  vis,''  was  a  taking  one;  and 
succeeding  publicists  adopted  and  repeated  the  rule  which  their  o^^Srat  OJ. 
predecessor  had  laid  down,  without  much  troubling  themselves  to 
ascertain  or  inquire  whether  that  rule  had  been  recognised  and 
adopted  by  the  maritime  nations  who  were  to  be  affected  by  it. 
Wolff  in  his  Jus  Gentium,  published  in  1 749,  argue?  that,  as  the 
use  of  the  sea  adjoining  the  ^ore,  and  which  consists  in  fishing 
and  the  collection  of  such  things  as  the  sea  produces,  is  not 
inexhaustible,  nor  the  use  of  such  sea  for  navigation  always  inno- 
cuous, and  as  the  sea  affords  protection  to  the  adjacent  country, 
and  it  is  to  the  interest  of  the  inhabitants  that  armed  ships  should 
not  be  allowed  to  pass,  there  is  no  reason  why  it  should  not  be 
subjected  to  the  dominion  of  the  state,  or  why  others  should  not 
be  excluded  firom  it.    It  is,  therefore,  he  contends,  beyond  doubt 
that  the  inhabitants  of  the  shore  may  occupy  the  adjoming  sea  so 
far  as  they  can  maintain  their  dominion,  and  that  it  thus  becomes 
their  territory.     Hence  he  concludes : 

Qaoniam  partes  maris  occapata  ad  territoiiam  illias  gentxs  pertinent)  qasa  oaa 
oeoapavit,  qaale  jas  Rector  cintatis  in  sno  territorio  hal>et^  tale  etiam  ipsi  oooq>etit  in 
parfeibos  maris  ooeapatis.  Per  conseqoens  qoi  in  lis  rersantar,  iisdem  legibos  sabsont, 
qoam  qai  in  terns  habitant,  ant  oommoraatar,  etiam  peregrin!  admisal. 

On  the  same  ground  he  ascribes  to  the  state  full  legislative 
power  over  the  sea  in  question,  which  shall  be  binding  upon  all 
who  may  come  within  it :  (chap.  i.  §§  128*182).  Hubner,  whose 
work  "  De  la  Saisie  des  B&timens  Neutres  "  was  published  in  1759, 
contrasting  the  parts  of  the  sea  which  wash  the  coast  of  mari- 
time countries  with  the  open  sea,  says  of  the  former,  but  in 
general  terms,  and  with  reference  to  Bynkershoek's  doctrine. 

It  is  olear  tbat  these  parts  of  the  sea  belong  to  the  master  of  the  coantry,  as  aooes« 
sozy  to  the  land.  First,  beoanse  it  is  in  his  power  to  take  possession,  and  maintain  it 
by  means  of  forts  and  batteries  which  he  can  erect  on  the  shore ;  secondly,  beeaoae 
these  waters  serve  as  a  rampart  to  the  land. 

Vattel  (Droit  des  G-ens,  §  288)  states  the  law  thus : 

A  nation  may  appropriate  to  itself  things,  the  free  and  common  ose  of  which  wonid 
be  hartfal  or  dangerons  to  it.  This  is  a  reason  why  ^wers  extend  their  dominion 
oyer  the  sea  as  far  as  they  can  protect  their  right.  It  is  of  importance  to  the  safety 
and  welfare  of  the  state  that  it  shonld  not  be  free  to  all  the  worid  to  come  so  near  to 

K  K  2 
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Kgg^  its  possessioiu,  Mpecially  with  ships  of  war,  which  may  impede  the  access  of  com- 

y^  mercial  nations,  and  disturb  their  navigation.    These  parts  of  the  sea  (he  goes  on  to 

Ebtn.  ^7)1  ^^^  subject  to  a  nation,  are  comprised  within  its  territory.    No  one  can  navigate 

'         therein  against  its  will Bat  then  (he  continues)  the  nation  cannot  refuse  access  to 

Xg7$.  ships  not  suspected,  or  making  innocent  use  of  its  waters,  without  a  violation  of  its 

!  *     duty.  It  is  true,  it  is  for  the  nation  to  judge  of  what  it  shall  do  in  the  particular  case. 

Jwiadietion ^  ^^  determines  wrongly,  it  errs,  but  the  others  must  put  up  with  it. 

Kr'^^ir        Coming  to  the  question  of  distance^  Vattel  lays  it  down  as  most 

^^I^Sigh    consistent  with  reason  that  the  dominion  of  the  state  over  the 

seas.        adjacent  sea  shonld  extend  "  as  far  as  is  necessary  for  its  safety, 

or  it  can  make  its  power  respected.'^    To  this  somewhat  vagae 

rule  he  afterwards  gives  more  precision : 

Nowadays  (he  says),  all  the  extent  of  sea  which  is  within  reach  of  cannon 
shot  from  the  shore  is  considered  as  forming  part  of  the  territory.  For  this  reason  a 
vessel  taken  under  the  cannon  of  a  neutral  fortress  is  not  a  good  prize. 

In  the  ^eat  French  work,  the  Repertoire  de  Jurisprudence, 
published  m  1777,  in  the  article  "Mer/'  the  writer,  after  saying 
T;i.'^4rin  >'  of  that  no  sovereign  has  the  right  of  attributing  to  himself  the 
Oookbuni,O.J.  QinpifQ  of  the  seas,  goes  on  to  say  that  as  every  sovereign  is 
entitled  to  forbid  foreign  commerce  in  his  possessions,  and  to 
protect  these  possessions  from  insult,  he  may  prevent  their  being 
approached  within  a  certain  distance.  This  principle  being 
settled,  it  remains,  the  writer  continues,  to  determine  this  distance^ 
which,  he  says,  ''  has  been  fixed  by  treaties  of  peace  and  com- 
merce at  iAvo  leagues  from  the  ooast.'^  What  the  treaties  are 
which  are  thus  referred  to  is  not  stated. 

Moser,  writing  in  1778  (Yersuch  des  neuesten  Europaischen 
Yolkerrechts,  vol.  v.  p.  486),  asserts  the  same  principle,  but  puts 
the  distance  differently. 

The  sea  (he  says)  which  borders  on  the  coast  of  a  country  is  indisputably,  according 
to  the  law  of  nations^  under  the  sovereignty  of  the  adjacent  land,  so  far  as  a  cannon- 
shot  will  reach. 

Lampredi,  writing  in  the  same  year,  while  he  concedes  the 
right  of  property  in  the  adjacent  waters,  makes  the  limit  depend 
on  convenience : 

NoUs  visum  est  singulas  gentee  earn  partem  droa  littus  snum  oooupare  posse  onjna 
usus  neoeesarius,  quamque  tuendis  littoribus  et  territorio  neoessarium  ftfbitrantnr: 
(Public  Jur.  Theor.,  vol  ii.  p.  65.) 

The  part  so  occupied  he  assimilates  absolutely  to  the  land : 

Maris  pars  quam  gens  ocoupavit  veluti  ejus  territorium  habetur,  atque  adeo  est  in 
ejus  imperio  et  dominio.  Quapropter  quisquis  in  mari  versatur  occupato,  sive  xndig^ena 
sive  jperegrinus  sit,  imperio  gentis  subjieitur,  legibusque  imperantis  tenetur,  quibus 
vel  cives  generatim,  yel  pmsertim  persona  et  res  maritim»  reguntnr:  (/6.  p.  7.) 

Galiani,  in  his  work  "  De*  Doveri  de'  Principi  Neutrali,''  pub- 
lished in  1782,  says  that  it  is  ''Cosa  ricevutissima ''  to  consider 
the  belt  of  open  sea  which  washes  the  shore  as  belonging  to,  and, 
as  it  were,  incorporated  with,  the  land  and  forming  part  of  it.  At 
the  same  time  he  observes  that  the  opinion  as  to  the  extent  of  this 
territorial  sea  has  differed  in  various  epochs.  He  seems  at  first 
prepared  to  extend  it  as  far  as  the  magistrates  can  by  the  fear  of 
the  powers  confided  to  them,  cause  their  decrees  to  be  obeyed. 
But  farther  on  he  seems  disposed  to  fix  this  at  cannon-range,  or 
the  three-mile  distance.     But  as  though  an  element  of  unoer- 
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tainiy  should  not  be  wanting^  he  proceeds  to  argne  that,  while        Rta. 

for  fixing  tolls,  or  restricting  the  freedom  of  passage  to  foreign 

ships,  or  for  Customs  purposes,  this  should  be  the  limit,  on  the 

other  hand,  if  the  purpose  is  the  benevolent  one  of  enforcing  the        1876. 

observance  of  its  neutrality  and  preventing  belligerent  cruisers  j. ^^TTT    ^ 

from  carrying  on  their  operations  within  its  waters,  the  limit   /brcwner-T" 

may  be  extended  by  the  State  to  double  the  distance.  ManSauffhter 

Martens,  who  wrote  in  1 778,  after  speaking  of  straits  and  bays;    ^^  ^  **^^ 
continues :  **^' 

So  a  nation  may  aasert  an  exolusive  right  to  the  neighbouring  portionB  of  the  sea 
capable  of  being  maintained  from  the  ahore.  At  this  day  all  European  nations  agree 
that,  as  a  mlOf  straits^  bays,  golfs,  and  the  neighbouring  sea  belong  to  the  master  of 
the  coast,  to  tiie  extent,  at  least,  of  a  cannon-shot  from  the  shore.  In  a  nnmber  of 
treaties,  the  wider  range  of  three  leagues  has  even  been  adopted. 

M.  Bayneval  (Institutions  du  Droit  de  la  Nature  et  des  G-ens, 
liv.  2,  ch.  ix.  §  10)  makes  the  horizon  the  boundary  of  the  terri- 
torial sea — a  rule  obviously  very  difficult,  if  not  incapable  of  j  , 
application  where  the  coast  of  one  country  can  be  seen  from  that  Ckxskburn  OJ. 
of  another. 

Schmalz,  a  professor  of  law  at  the  University  of  Berlin,  writing 
at  the  beginning  of  the  present  century — I  am  citing  from  the 
French  translation,  ch.  ii.  p.  144 — says  : 

The  parts  of  the  sea  which  bathe  the  coast  have  always  been  considered  to  be  the 
property  of  the  country  which  they  bound. ...  In  Europe  the  opinion  of  jurists  who  have 
treated  the  matter  philosophically,  has  been  systematically  adopted.  According  to  this 
principle  the  sea  should  belong  to  the  continent  as  far  as  the  defence  of  the  shore  can 
extend,  of  which  a  cannon-shot  was  to  be  taken  as  the  measure.  At  a  later  period  the 
distance  has  been  fixed  arbitrarily  at  three  marine  leagues. 

This,  it  will  be  observed,  would  make  the  distance  three  times 
greater  than  other  writers  fix  it  at.  According  to  this  author, 
this  alleged  property  in  the  sea  carries  with  it  criminal  jurisdiction 
in  respect  of  offences  committed  on  it ;  the  right  to  levy  tolls,  in 
consideration  of  providing  for  the  general  peace  and  security; 
and,  with  the  exception  of  the  freedom  of  navigation,  which  he 
holds  cannot  be  withheld,  the  right  of  excluding  foreigners  from 
all  use  whatsoever  of  the  sea. 

Azuni,  writing  in  1805  (Droit  Maritime  de  FEurope,  vol,  i. 
p.  252,  s.  14),  adopts  the  view  of  Galiani,  as 

Offering  the  most  just  and  only  rule  for  fixing  the  extent  of  the  territorial  sea,  a 
point  always  contested,  and  not  as  yet  decided,  at  least  not  fixed,  as  it  ought  to  be,  on 
the  basis  of  solemn  treaty  between  the  maritime  powers. . . .  Till  such  an  agreement  shall 
have  been  come  to  publicly  (adds  Azunij  everything  will  depend  on  arbitrary  usage, 
and  the  stronger  will  give  the  law  to  the  weaker. 

This  is  not  very  encouraging,  but  the  author  goes  on  to 
prescribe  as  the  safest  limit  the  space  to  which  a  shot  from  a 
cannon  can  be  carried,  the  extreme  range  of  which  he  estimates 
at  three  miles.  He,  too,  following  Guliani,  thinks  the  distance 
may  be  extended  when  the  purpose  is  one  of  benevolence  and 
peace.  As  regards  the  degree  of  dominion  which  the  state  is 
entitled  to  exercise,  he  says  : 

Any  nation  which  occupies  a  part  of  the  adjacent  sea  has  the  right  of  sovereignty  as 
well  as  the  domain  over  it :  in  other  words,  &e  same  right  that  it  has  over  the  land. 
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Bro.  It  may  bgttliiMtoiy  ^ntOni  flie  mnig^Okm  of  iti  tanitoriil  watow  to  fofeignan, 

9, '  withoat  infrnii^uig  on  graml  liberty,  or  offondhig  agUHl  the  lew  of  netianti 

Knv.  Klaber  (Droit  dee  Gens  Modeme,  Part  IL,  tit.  iL,  §  130^  pub- 

^^       hahed  in  1831)^  says : 

To  tiw  mttitiiiie  tafritoiy  QSeegebki)  of  •  etato  baioBg  tiw  Bazitime  diebiBte  or 

JurisdietuM  — -  wetan  eepeUe  of  ezdmiTe  poMMkni,  over  which  the  itete  has  aequiied,  whether  bj 

Fortmer —    occapatiop  or  eonTentioii,  and  mafntainad  aorereignty.  Among  thaae  mnat  be  nekoned 

ManJaughter  the  parte  of  the  oeean  which  adjcnii  tibe  eontfaieiital  territory  of  tibe  alate,  at  all  evented 

on  the  high     aeeovding  to  the  generally  leoeiTed  opinioQ,  to  ihe  extent  of  tibe  apeoe  which  can  be 

teas.         leeched  by  canoon-ehot  from  tiie  ahore:  (Maie pranaram — ^ricinnm — niehat  angrin- 

aendea  Meer.^ 

Wheaton^  wlioae  work  on  the  Elements  of  International  Law^ 
appeared  in  1836^  concnra  with  the  writers  who  had  preceded  him 
respecting  the  formula  of  Bynkershoek^  laying  it  down  that. 

By  the  generally  ^iproTed  nsage  of  nationa,  which  forms  the  basis  of  intamationAl 
law,  the  maritime  territory  of  eveiy  atato  extends  (among  other  things)  to  the 
disfamoe  of  a  marine  leegoe,  or  as  fiur  aa  a  cannon-shot  wDl  reach  from  the  shore, 
all  along  the  coasts  of  the  state. 

^^^^Qj      ^  ^^  French  edition  of  his  work^  he  adds : 

^^      '     Dans  ces  limites  les  droits  do  propria  et  do  jnridictbn  sont  abedns,  et  exdaent 
cenx  de  toatee  les  antres  nations. 

Pascal  Fiore^  an  Italian  jurist^  in  his  work  on  International 
Law^  published  in  1865  (vol  i.  p.  370)^  says : 

ETory  nation  has  a  domnuan  taUt  on  the  sea  which  washes  its  shores,  in  the 
interest  of  ite  preserration.  It  exercises,  besides,  a  right  of  jorisdiction  and  police, 
in  the  interest  of  ite  defence.  Upon  this  all  pnlilicists  and  treaties  agree.  Inter- 
national coDTcntions  hare  always  leguded  a  territorial  sea  as  the  property  of  the 
state.  Bat  the  paUioists  (continnes  &is  author)  axe  not  agreed  as  to  the  extent  of 
the  territorial  sea,  and  tiie  limit  of  the  Qae(dbnHuiie  att/s)  which  tiie  state  may  exercise. 

This,  he  says,  must  be  determined  "  by  the  necessity  of  the  case 
and  the  nature  of  the  particular  right  claimed/'  Thus  the  right 
of  fishing,  that  of  levying  tolls  for  the  maintenance  of  the  naviga" 
tion,  that  of  the  defence  of  the  coast,  may  come  into  question.  As 
regards  the  latter,  the  writer  seems  to  think  that  it  should  extend 
to  the  point  at  which  ''the  state  has  the  means  of  making  its 
will  respected  aud  causing  its  rights  of  sovereignty  to  be  ac- 
knowledge^/'  ''According  to  this  principle,  the  zone  of  juris- 
diction would  increase  with  the  perfection  of  artillery/'  But, 
whatever  the  right  of  the  sovereign,  M.  Fiore  denies  him  iJie 
power  of  interfering  with  the  passage  of  vessels  which  do  not 
compromise  the  safety  of  his  territory.  MM.  Pistoye  and 
Duverdy,  in  their  Trait6  des  Prises  Maritimes  (tit.  2,  chap.  iii. 
vol.  i.  p.  98),  write  as  follows  : — 

While  no  human  power  can  poesess  and  goyem  the  sea  at  large^  those  portions  of 
it  which  border  on  the  coast  may  be,  and  are,  brought  under  the  power  and 
sovereign  dominion  of  the  nations  they  adjoin.  From  the  ooast^  each  power  can,  in 
a  giren  zone,  measored  by  the  range  of  a  cannon-shot,  impose  its  laws  and  enforce 
obedience  to  them.  There  is  not,  it  is  true,  bodily  possession  of  the  waves,  which 
from  their  perpetnal  flow  and  movement,  render  any  action  of  tliis  kind  upon  them 
impossible;  bnt  there  is  a  direct  and  constant  domination,  which  places  these 
teiritorial  waters  under  the  immediate  police  of  the  local  government,  in  the  same 
manner  as  each  state  is  master  of  the  rivers,  lakes,  and  channels,  which  pass  through 
its  territory. 

There  has  been  much  discussion  (these  writers  continue),  as  to  the  extent  of  this 
territorial  sea ;  but  the  principle  upon  which  its  appropriation  rests,  serves  also  to 
determine  its  bounds,  and  it  must  be  acknowledged  that  the  range  of  cannon  from 
the  shore  is  the  only  real  and  true  limit  of  the  sea  in  question.    No  measure, 
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however,  has  been  generally  agreed  npon  between  di£ferent  nations  as  to  the  distance  Itso. 
which  cannon  range  may  be  supposed  to  cover.    Bat  the  eyes  of  experienced  sailors  y. 

and  offloars  employed  npon  the  coast  may  be  trusted  to  to  jndge  how  iar  a  given  spot  Kxz», 

is  within  the  distance.  * 

No  writer  has  carried  the  doctrine  of  the  territorial  sea  farther       ^^7^- 
thaa  M.  Hautefeuilie,  in  his  two  works,  the  ''  Histoire  des  Origines  juri^^aH-^ 
des   Progr^s,  et  des  Variations  da  Droit  Maritime/'  and  his   Foreianer^ 
treatise,  "  Des  Droits  et  Devoirs  des  Nations  Nentres/'     In  the  ^j^*?^ 
first,  at  p.  197,  he  explains  the  foundation  of  the  doctrine  : —  ^  ^  ^ 

While  (ho  says)  the  high  sea  cannot  be  possessed  ezolnsively  by  any  people,  because 
it  cannot  be  brought  or  kept  under  the  power  of  man,  the  part  of  the  sea  which 
touches  the  coast  may  easily  be  defended  by  the  riparian,  may  be  kept  under  his 
subjection  by  force,  and  held  in  his  possession.  With  a  few  instruments  of  war,  a  few 
cannons,  he,  in  fact,  commands  this  area ;  lie  can  shut  out  foreign  vessels,  or  admit 
oniy  such  as  he  pleases. 

Next,  taking  the  same  ground  as  had  been  preyiously  taken  by 
Wolff,  M.  Haatefeuille  argues  that  the  products  of  the  sea  are  not 
inexhaustible,  and  that  the  pursuit  of  them  requires  to  be  kept  Judgment  of 
under  proper  regulation ;  while  the  people  in  possession  of  the  Ooakbum,Q.J. 
shore  are  deeply  interested  in  possessing  the  adjoining  waters 
also,  in  order  to  protect  themsel7es  against  pirates.  Hence  the 
distinction  between  these  waters  and  the  open  sea;  hence  the 
former  may  be  possessed  and  considered  as  an  accessory  to  the 
shores  they  wash.     In  the  second  work  he  asserts  that — 

These  territorial  waters  are  the  property  of  the  nations  possessing  the  shores,  and, 
consequently,  that  these  nations  have  within  such  waters  all  the  rights  of  sovereignty 
without  exception,  as  though  it  were  on  so  much  land.  They  can,  therefore  (he 
asserts),  prohibit  the  vesseb  of  all  other  nations,  or  of  any  particular  nation,  from 
navigating  these  waters ;  or  they  may  prohibit  the  navigation  for  particular  pur- 
poses, as,  for  instance,  the  coasting  trade.  They  may  limit  the  number  of  ships  of 
war  Uiat  shall  be  allowed  to  enter  or  to  anchor  in  these  waters,  even  in  open  road- 
steads. They  may  subject  merchant  vessels,  not  only  to  search  in  respect  of 
customs-dues,  but  idso  to  tolls  for  anchorage,  lights,  buoys,  and  the  like.  In  a  word, 
they  may  make  whatever  regulations  it  appears  to  them  expedient  to  make  with  a 
view  to  their  own  interest.  Foreigners  entering  this  reserved  territory  must  submit 
to  the  law  of  the  sovereign  in  all  that  concerns  their  relations  with  the  land  and  its 
inhabitants,  as  though  they  were  on  the  land.  The  Umit  of  the  territorial  sea  is  fixed 
by  the  principle  from  which  its  territoriaj  character  arises.  It  extends  as  far  as  the 
sea  can  be  commanded  from  the  shore,  but  no  farther. 

Very  different  is  the  view  of  another  modern  French  writer  on 
international  law,  M.  Ortolan,  as  to  the  degree  of  dominion  which 
may  be  exercised  over  the  territorial  sea.  While  he  asserts  the 
existence  of  such  a  sea,  he  denies  any  right  of  property  in  it,  or 
of  absolute  dominion  over  it.  To  determine  this  question,  says 
M.  Ortolan  (Diplomatic  de  la  Mer,  liv.  ii.  c.  8), 

It  is  necessary  to  refer  to  the  principles  on  which  the  particular  rule  as  to  this 
portion  of  the  sea  is  founded,  and  to  the  nature  of  the  rights  which  the  nation  owning 
the  coast  can  claim  over  it.  It  signifies  little,  he  continues,  that  the  bottom  of  the 
sea  is  manifestly  a  continuation  of  the  coast.  As  soon  as  there  is  sufficient  depth  for 
navigation,  nations  are  entitled,  as  of  right,  to  the  use  of  the  sea  as  a  means  of  com- 
munication, nor  can  it  be  legitimately  denied  to  them.  While  the  nation  owning  the 
coast  is  entitled  to  refuse  access  to  its  land  territory,  it  cannot  assert  a  right  to 
prevent  ships  from  passing  in  front  of  its  shores,  or  to  declare  the  territorial  sea 
closed,  as  it  might  do  in  respect  of  one  of  its  ports.  It  cannot  impose  tolls  on  passing 
vessels  as  in  a  water  belonging  to  itself,  except  as  a  fair  indemnity  for  works  for  the 
benefit  of  the  navigation  or  for  special  services  rendered.  To  act  contrary  to  these 
rules  woidd  be  to  act  in  contradiction  to  the  essential  destination  of  the  sea,  and  to 
derive  an  advantage  from  it  which  no  man  has  a  right  to.    And  though  the  nation 


504  CBIMIHAL  L^W  CA8B8. 

Bmi.  mii^t  haTe  the  meaiiB  of  oompiilsion,  this  would  not  make  its  proeeedingB  tli« 
11.  '  mora  lawfnL    The  right,  then,  to  the  terxitorud  see  is  not  a  ri^t  of  property;  H 
K«TM  cannot  he  said  that  tiie  state,  which  is  the  proprietor  of  the  land,  is  abo  proprietor  of 
'  thisaea. 

]^'  To  make  this  good,  M.  Ortolan  refers  to  the  glands  on  whicli 

Jvritdictitm^  the  doctrino  of  the  territorial  sea  rests^  namely,  the  protection  of 
Foreianer—   the  conntry  as  regards  safety,  prosperity,  and  individual  interests, 
^"2^*^^  against  offences  of  every  kmd  by  which  these  may  be  affected. 
$eas.       With  a  view  to  this  defence  the  state  is  entitled  to  make  the 
necessary  laws  and  regnlations,  and  to  employ  force  to  insure 
their  execution.     ''Les  lois  de  police  et  de  surety,''  says  the 
author,  '^y  sent  obligatoires.''     Whether  he  thereby  means  to 
imply  that  other  laws  would  not  be  so  is  left  uncertain.     "  En  nn 
mot,''  concludes  M.  Ortolan,  ''  I'etat  a  sur  cet  espace,  non  la  pro- 
pri^tS,  mais  un  droit  d'empire ;  un  pouvoir  de  legislation,  de  sur- 
veillance, et  de  juridiction,  conformement  aux  regies  de  la  juri- 
0^f™*°aj  ^^^^^^  intemationale.''    What  is  to  be  understood  by  laws  of 
""*     • '' police  et  suret6''  is  very  uncertain,  and  what  the  rules  are  to 
which  he  refers,  and  whether  any  and  what  limitation  would  be 
thereby  imposed  on  the  rights  attaching  to  territorial  dominion 
he  fails  to  inform  us.     As  regards  distance,  M.  Ortolan  would  fix 
it  at  tlie  extreme  range  of  cannon  shot  according  to  the  improve- 
ment of  artillery,  as  varying  with  the  age. 

A  still  later  author,  M.  Galvo  (Droit  International,  liv.  v. 
§§  199-201),  takes  the  same  view  as  to  the  absence  of  any  right 
01  property  in  the  territorial  belt,  but  would  concede  a  much  larger 
and  an  exclusive  dominion  to  the  state  to  whom  the  belt  belongs. 

To  facilitate  the  defence  of  the  ooastB,  he  says,  the  general  practice  of  nations 
sanctioned  by  nmnerons  treaties,  has  drairn,  at  a  certain  distance  from  the  land,  an 
imaginary  line,  as  the  extreme  limit  of  the  maritime  frontier  of  each  country.  What- 
ever comes  within  that  line  faUs  ^no  facto  within  the  jorisdiction  of  the  state  which 
commands  it,  and  is  entitled  territorial  sea.  At  the  same  time  he  goes  on  to  say  that 
the  publicists  are  far  frem  being  agreed  as  to  the  extent  of  this  sea ;  and  that  to  soWe 
the  question  in  a  rational  and  practical  manner,  it  is  necessary  to  bear  in  mind  that, 
nations  have  not  a  right  of  property  in  the  territorial  sea — que  les  4taU  nonU  pas  sur 
la  mar  tenitoricUe  un  droit  de  proprUt^^hnt  only  a  right  of  surreiUanoe  and  juris- 
diction in  the  interest  of  their  own  defence,  or  the  protection  of  their  fiscal  interests. 
It  is  therefore  in  the  nature  of  things  that  this  right  should  extend  as  far  as  its 
ejdstenoe  can  be  Justified,  but  should  terminate  where  all  fear  of  real  danger,  or  its 
public  usefulness,  or  the  possibility  of  defence,  ceases. 

Where  this  point  is  to  be  found  the  author  fails  to  tell  us. 

Hence  it  follows  (says  M.  OaWo),  on  principle,  that  the  territorial  sea  can  only  corn- 
comprehend  the  space  capable  of  being  defended  from  the  shore,  or  of  serring  as  a 
place  from  which  to  attack  it.  Since  the  inyention  of  firearms,  an  extent  of  three  miles 
has  been  genei'ally  giyen  to  this  zone.  Within  it  the  exercise  of  the  territorial  juris- 
diction is  absolute  and  incontestable,  and  excludes  the  rights  of  every  other  nation. 

On  the  other  hand.  Professor  Heffter,  in  his  highly  esteemed 
work,  the  Public  International  Law  of  Europe  (§75),  after  assert- 
ing,  as  incontestable,  the  right  of  maritime  nations,  both  for  the 
defence  of  their  territory  against  unexpected  attack,  and  the  pro- 
tection of  their  commercial  interests  and  custom-laws,  to  establish 
an  active  surveillance  and  a  police  on  their  coasts  and  the  parts 
adjoining,  and  to  take  all  necessary  measures  to  close  the  access 
to  their  territory  to  those  whom  they  may  not  choose  to  receive. 
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or  who  do  not  oonform  to  the  established  regulations^  goes  so  far        ^^^o* 
as  to  ascribe  to  the  particular  state  the  power  of  fixing,  according       xsm 

to   circumstances^   the   limit  to   which   it^   right  shall   extend.        ' 

Adverting  to  the  generally  received  rule,  which  fixes  the  limits  of       1^76. 
the  dominion  over  the  adjoining  sea  at  three  miles,  he  is  disposed  j^grisdictim  — 
to  think,  with  Vattel,  that  this   dominion  extends  as   far  as  is    Fordgnei^^ 
necessary  for  the  safety  of  the  state,  and  the  latter  can  enforce  its  Aianehuahter 
power ;  or  even  that  the  principle  of  Ray neval  may  be  adopted,     *"*  l^^^  ^ 
which   makes  the  horizon  the  boundary  of  the  territorial  sea. 
"  The  range  of  cannon-shot  aflfords/'  he  thinks,  ''  no  invariable 
basis,  and  the  distance  may  be  fixed,  at  all  events  provisionally  *' 
— what  he  means  by  this  is  by  no  means  clear — "  by  the  law  of 
each  state.''     He  concedes  to  the  state  the  power  of  making  regu- 
lations relative  to  the  use  of  the  territorial  watery,  as  for  instance, 
in  respect  of  fishing  and  "the  right  of  jurisdiction;''  but  what  he 
includes  under  the  latter  term  he  omits  to  explain.    On  the  other  Judgment  of 
hand,  he  is  wholly  silent  as  to  any  territorial  right  of  property  in  0«>^'>'"»,0J. 
the  waters  in  question. 

Professor  Bluntschli,  in  his  work  "Das  Moderne  Volkerrecht" 
(§§  307-9),  while  he  states  that  the  open  sea  is  free  to  all  nations 
and  individuals  for  navigation  and  fishing,  affirms  that  portions 
of  the  sea  are  subject  to  a  limited  jurisdiction  ("  einer  be- 
schrankten  Gebietshoheit.")  Amongst  these  he  enumerates  the 
sea  which  washes  the  shore,  on  the  ground  that  the  close  connection 
of  such  parts  of  the  sea  with  the  land  and  state  justifies  an 
extension  of  the  territorial  jurisdiction  of  the  latter;  for  which 
reason  such  part  of  the  sea  is  considered  as  accessory  to  the 
land,  the  power  and  protection  of  the  latter  extending  over  it. 
In  the  opinion  of  this  author 

The  safety  and  order  of  the  state  is  so  manifestly  interested  in  this  particnlar  that 
the  usual  measure  of  the  oannot-shot  is  not  always  to  be  considered  as  sufficiently 
eztensiye  in  the  case  of  gulfs  and  bays.  As  incidental  to  this  limited  jurisdiction 
(says  M.  Bluntschli,  Article  810),  the  state  is  entitled  to  extend  all  measures  neces- 
sary for  the  protection  of  its  territory  and  its  laws  to  these  portions  of  the  sea ;  and 
to  make  regulations  of  police  with  reference  to  navigation  and  fishing ;  but  it  is  not 
entitled  in  time  of  peace  to  deny  the  right  of  passage,  or  the  use  of  these  waters  for 
nayigation,  or  to  exact  tolls  in  respect  of  them. 

But  the  writer  draws  a  distinction  between  ships  commorant  on 
the  territorial  waters  of  a  state  and  ships  merely  passing  through 
them.  After  laying  it  down,  that  foreign  ships  within  the  terri- 
torial waters  of  a  state  are  subject  to  its  laws,  he  goes  on  to  say  : 

Ships  which  confine  themselves  to  passing  along  the  coasts  of  a  state,  in  the  part 
of  the  sea  which  forms  a  portion  of  its  territory,  are  subject  for  the  time  to  the 
sovereignty  of  such  state,  in  this  sense,  that  they  are  bound  to  respect  the  military 
and  police  regulations  adopted  by  it  for  the  safety  of  its  territory  and  of  the  popu- 
lation of  the  coast.  The  jurisdiction  of  the  adjoining  state  extends  over  the 
neighbouring  sea  only  as  far  as  is  deemed  necessary  by  the  police  and  military 
authorities.  In  all  other  respects  the  ship  is  as  free  as  if  it  were  on  the  high  seas, 
that  is  to  say,  it  is  considered  as  a  floating  portion  of  the  country  to  which  it  belongs 
(§  822). 

Thus,  according  to  this  author,  it  is  only  with  regard  to  matters 
of  police  and  military  regulation,  that  the  jurisdiction  of  a  state 
over  its  littoral  sea  extends. 


V. 
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An  American  writer  on  International  Law,  Mr.  HaUeck  (oh. 
yi.  §  13),  after  speaking  of  porta,  bays,  and  months  of  riyers  as 
national  territory,  within  the  limits  of  which  the  rights  of  pro- 
1876.       perty  and  territorial  jurisdiction  are  absolute,  and  exclusiYe  of 
JurUdi^im  —  *^^>^  ^^  every  other  state,  goes  on  to  say  that — 

The  ganenl  vaige  of  iiationB  snpenddB  to  thii  nuritiiiie  territory  in  exoliiaiTe 
•  territoriid  jnriBdietion  over  the  see  for  the  distance  of  one  marine  league,  or  the  nage 
of  a  cannon-shot  along  all  the  shores  or  coasts  of  a  state.  And  (he  adds),  that^ 
even  beyond  this  limit  ststes  may  exercise  a  qfoalifled  jurisdiction  for  fiaoal  and 
defensire  pnrpoees,  that  is,  for  the  execution  of  their  levenne  laws,  and  to  prsfant 
horering  on  their  coasts. 

He  obseryes  that  ''  it  is  necessary  to  distinguish  between  marU 
time  territory  and  territorial  jurisdietion/'  which  he  proposes  to 
do  in  a  subsequent  chapter,  and,  indeed,  does  with  respect  to 
vessels  in  a  foreign  port ;  bat  he  is  silent  as  to  how  far  the  law 
of  the  local  state  is  applicable  to  vessels  passing  along  or 
anchoring  in  its  external  waters. 
Jndgment  of  A  writer  of  our  own  country,  Mr.  Manning,  in  his  '^  Law  of 
Cockbnm,0  J.  Nations "  (p.  1 19),  lately  edited  by  a  distinguished  jurist,  Mr. 
Amos,  thus  limits  the  purposes  as  to  which  this  right  may  be 
exercised — 

For  some  limited  porposes  a  special  right  of  jnrisdiction,  and  eren  (for  a  few 
definite  purposes)  of  dominion,  is  conceded  to  a  state  in  respect  of  the  part  of  the 
ocean  immediately  adjoining  its  own  coast  line.  The  purposes  for  which  this  joiis- 
diction  and  dominion  haye  been  recognised  are— (1)  the  reg^ilAtion  of  fisheries; 
(2)  the  prevention  of  frauds  on  Onstoms  laws;  (3)  The  exaction  of  harbour  and 
lighthouse  dues ;  and  (4)  the  protection  of  the  territory  from  riolation  in  time  of  war 
between  other  states.  The  distance  from  the  coast  line  to  which  this  qualified 
pririlege  extends  has  been  rariously  measured — ^the  most  preyalent  distances  being 
that  of  a  cannon-shot  or  of  a  marine  league  from  the  shore. 

We  have  here  a  total  silence  as  to  any  criminal  jnrisdiction 
over  foreigners.  Chancellor  Kent,  whose  opinion  we  should  have 
been  so  much  disposed  to  respect,  also  leaves  the  matter  in  doubt. 

It  is  difficult  (he  says)  to  draw  any  precise  or  determinate  conclusion,  amidst  the 
Tsriety  of  opinions,  as  to  the  distance  to  which  a  state  may  lawfully  extend  its 
exclusive  dominion  over  the  sea  adjoining  its  territories,  and  beyond  those  portions  of 
the  sea  which  are  embraced  by  harbours,  gulfs,  bays,  and  estuaries,  and  oyer  which 
its  jurisdiction  unquestionably  extends.  All  that  can  be  reasonably  asserted  is,  that 
the  donKinion  of  the  so7ereign  of  the  shore  over  the  contiguous  sea  extends  as  far  as 
is  requisite  for  his  safety,  and  for  some  lawful  end.  A  more  extended  dominion  must 
rest  entirely  upon  force  and  maritime  supremacy.  According  to  the  current  of 
modem  authority,  the  general  territorial  jurisdiction  extends  into  the  sea  as  far  as 
cannon-shot  will  reach,  and  no  farther;  and  this  is  generally  calculated  to  be  a 
marine  league.  And  the  Congress  of  the  United  States  have  recognised  this  limita- 
tion by  authorising  the  District  Courts  to  take  cognizance  of  all  captures  made  within 
a  marine  league  of  tiie  American  shores. 

Three  or  four  other  learned  authors  remain  to  be  noticed,  who, 
although  not  professing  to  treat  of  international  law,  have  never- 
theless incidentally  touched  on  this  subject,  and  whose  opinions 
may  be  deserving  of  attention.  The  subject  is  discussed  by 
M.  Mass^,  in  his  recent  work,  '^  Le  Droit  Commercial  dans  ses 
rapports  avec  le  Droit  Civil,''  of  which  the  last  edition  appeared 
in  1874  (book  ii.  tit.  ii.  ch.  i.  art.  105).  After  giving  the 
usual  reasons  for  conceding  the  right  to  the  territorial  sea,  he 
continues : — 
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Every  nation  has,  therefore,  a  right  of  police  and  of  jurisdiction  oyer  the  part  of  the  Km. 

sea  which  holders  on  its  coasts,  and  makes,  in  some  sort  a  part  of  its  territory.  It  can,  v. 

consequently,  snhject  all  ships  that  come  within  the  extent  of  the  territorial  sea  to  Kjmr. 

its  Onstoms  and  Navigation  laws ;  hut  this  right  is  not  so  absolute  as  that  the  nation  

whose  coast  the  sea  adjoins  can  prohibit  navigation  for  ^e  purposes  of  commerce.  1876. 

This  can  only  be  denied  to  ships  of  war.    So  that,  to  speak  truly,  m  all  that  concerns  

navigation,  a  people  has  not  the  full  right  of  property  over  the  littoral  sea.  It  has  only  Jurisdiction  — 

jurisdiction  over  it.    **  Quamvis  in  mari  non  sit  territorium  (says  Roccus,  cent.  2,  Formaner^ 

resp,  3f  n.  10),  tamen  in  eo  jurisdictio  ezercetur ;"  or  rather  the  right  of  property  is  Mansfaughier 

burdened  wi^  a  natural  servitude  for  the  general  benefit  of  navigation.     It  is  other-  on  the  high 

wise  in  respect  of  the  right  of  fishing,  which  is  confined  to  the  inhabitants  of  the  teas, 
coast. 

M.  Massd  then  goes  into  the  question  of  distance ;  and  after 
repeating  and  rejecting  the  views  of  the  earlier  publicists^  adopts 
the  reasoning  usually  followed^  and  fixes  the  distance  at  three 
miles^  as  being  the  range  of  cannon-shot.  At  the  same  time  he 
observes  that  this  logical  rule  is  not  always  followed^  as  nations 
sometimes  fix  their  own  limits  at  a  greater  distance^  which  is 
binding  upon  those  who  recognise  the  right.  Thus,  France  sub-  ^ '^fe™**"  ^H 
jects  fJl  vessels  to  its  Customs-laws  to  a  distance  of  five  leagues.     ^    **"' 

Von  iCaltenbom,  in  his  ^^  Private  Maritime  Law  of  Europe/' 
observes  that,  since  the  time  of  Bynkershoek,  that  is  to  say  for 
a  period  of  200  years,  the  rule  has  been  gaining  ground,  both 
in  theory  and  practice,  that  the  littoral  sea  so  far  as  cannon- 
shot  will  reach  ("quousque  mari  e  terra  imperari  potest,'') 
belongs  to  the  maritime  territory  {Seegebiet)  of  a  nation.  With 
regara  to  distance,  the  writer  contents  himself  with  repeating  the 
opinions  of  his  predecessors,  but  expresses  none  of  his  own. 

Another  writer,  Mr.  Bishop,  in  his  '*  Commentaries  on  Criminal 
Law,"  an  elaborate  and  learned  work,  published  in  1865,  says 
(book  iv.  c.  6,  §  74) : 

A  nation  bordering  on  the  sea  can  hold  actual  possession  of  it  as  far  from  the  shore 
as  cannon-balls  will  reach,  while  dominion  to  this  extent  is  necessary  for  the  safety 
of  the  inhabitants,  who  might  otherwise,  being  neutral,  be  cut  down  in  time  of  war 
by  the  artillery  of  the  belligerents  contending  on  the  water.  And  so  much  of  ocean, 
the  authorities  agree,  is  wiUiin  the  territorial  sovereignty  which  controls  the  adjacent 
shores.  A  cannon-shot  is,  for  this  purpose,  estimated  at  a  marine  league,  which  is  a 
little  short  of  three  and  a  half  of  our  English  miles,  and  exactly  84517.  But  the 
rule  of  computing  a  cannon-shot  at  a  marine  league  for  this  purpose  was  established 
before  the  late  improvements  in  guns  and  gunnery ;  and,  in  reason,  the  distance 
would  seem  now  to  require  extension,  though  the  author  is  not  able  to  refer  to  any 
sufficient  authority  showing  the  extension  to  have  been  actually  made  in  the  law  of 
nations. 

A  fourth  author.  Signer  Foramiti,  in  a  short  but  very  able 
treatise,  entitled  ''  L'Avocato  Marittimo,"  after  dividing  the  sea 
into  mare  vaato  and  mare  territoriale,  says : 

The  waters  which  bathe  the  coast  and  shores  of  a  state  form  its  natursl  boundary ; 
for  the  more  effectual  protection  and  defence  of  which  the  general  usage  of  nations 
allows  an  imaginary  line  to  be  traced  upon  the  sea  at  a  convenient  distance  from  the 
shore,  and  adapting  itself  to  the  formation  of  the  latter,  which  line  must  be 
considered  as  the  artificial  maritime  boundary  of  the  state. 

This  line  the  author,  adopting  the  language  of  Martens,  calls 
'^  Linea  di  rispetto,"  and  fixes  at  the  usual  distance  of  three  miles : 

Every  ship  (he  continues),  which  is  found  within  this  line  must  be  considered  as 
in  the  waters  of  the  state  of  which  it  bounds  the  sovereignty  and  jurisdiction,  and 
those  on  board  must  conduct  themselves  as  though  they  were  on  the  shore,  doing 
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RflO.  nothing  which  the  government  has  a  right  to  prohibit  aa  prejudicial  to  the  property 

V.  or  safety  of  the  nation. 

'  Whether,  if  the  contrary  should  happen,  they  will  be  within  the 

1876.       criminal  law  of  the  country,  the  author  does  not  proceed  to  tell  ns. 
Jvrisi^cUon^      From  the  review  of  these  authorities  we  arrive  at  the  following 
Foreigner—    results.     There  can  be  no  doubt  that  the  suggestion  of  Bynker- 


Mdnsiauohter  shoek,   that  the  sea  surrounding  the  coast  to   the   extent   of 
^  mL         cannon-range  should  be  treated  as  belonging  to  the  state  owning 
the  coast,  has  with  but  very  few  exceptions,  been  accepted  and 


adopted  by  the  publicists  who  have  followed  him  during  the  last 
two  centuries.      But  it  is  equally  clear  that,   in  the  practical 
application  of  the  rule,  in  respect  of  the  particular  distance,  as 
also  in  the  still  more  essential  particular  of  the  character  and 
degree   of   sovereignty  and  dominion  to  be    exercised,   great 
difference  of  opinion  and  uncertainty  have  prevailed,  and  still 
Judgment  of  continue  to  exist.     As  regards  distance,  while  the  majority  of 
Cockbum,O.J.  authors  have  adhered    to  the    three-miles    zone,   others,   like 
M.  Ortolan  and  Mr.  Halleck,  applying  with  greater  consistency 
the  principle  on  which  the  whole  doctrine  rests,  insist  on  extend- 
ing the  distance  to  the  modem  range  of  cannon — ^in  other  words 
doubling  it.     This  difference  of  opinion  may  be  of  little  practical 
importance  in   the  present  instance,  inasmuch  as  the  place  at 
wluch  the  offence  occurred  was  within  the  lesser  distance ;  but  it 
is,  nevertheless,  not  immaterial  as  showing  how  unsettled  this 
doctrine  still  is.    The  question  of  sovereignty,  on  the  other  hand, 
is  all-important.     One  set  of  writers,  as,  for  instance,  M.  Haute« 
feuille,  ascribes  to  the  state  territorial  property  and  sovereignty 
over  the  three  miles  of  sea,  to  the  extent  of  the  right  of  excluding 
the  ships  of  all  other  nations,  even  for  the  purpose  of  passage— a 
doctrine  flowing  immediately  from   the  principle   of  territorial 
property,  but  which  is  too  monstrous  to  be  admitted.     Another 
set  concedes  territorial  property  and  sovereignty,  but  makes  it 
subject  to  the  right  of  other  nations  to  use  these  waters  for  the 
purpose   of  navigation.       Others   again,   like   M.   Ortolan   and 
M.  Calvo,  deny  any  right  of  territorial  property,  but  concede 
"jurisdiction ; "  by  which  I  understand  the  power  of  applying 
the  law,  applicable  to  persons  on  the  land,  to  all  who  are  within 
the  territorial  water,  and  the  power  of  legislating  in  respect  of  it, 
so  as  to  bind  everyone  who  comes  within  the  jurisdiction,  whether 
subjects  or  foreigners.     Some,  like  M.  Ortolan,  would  confine 
this  jurisdiction  to  purposes  of  "  safety  and  police  " — by  which  I 
should  be  disposed  to  understand  me€tsures  for  the  protection  of 
the  territory,  and  for  the  regulation  of  the  navigation,  and  the 
use  of  harbours  and  roadsteads,  and  the  maintenance  of  order 
among  the  shipping  therein,  rather  than  the  general  application 
of  the  criminal  law.     Other  authors,  for  instance,  Mr.  Manning, 
would  restrict  the  jurisdiction  to  certain  specified  purposes  in 
which  the  local  state  has  an  immediate  interest,  namely,  the  pro- 
tection of  its  revenue  and  fisheries,  the  exacting  of  harbour  and 
light  dues,  and  the  protection  of  its  coasts  in  time  of  war.     Some 
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of  these  authors^  for  inafcance^   Professor  Blantschli^   make    a        Rao. 
most  important  distinction  between  a  commorant  and  a  passing       ^ 

ship.  According  to  this  author^  v^hile  the  commorant  ship  is  subject        ^* 

to  the  general  law  of  the  local  State^  the  passing  ship  is  liable  to       'i876. 
the  local  jurisdiction' only  in  matters  of  '^miUtary  and  police  regu-  /^T~r   ^ 
lations^  made  for  the  safety  of  the  territory  and  population  of  the    )roreiqnw-~ 
coast/'    None  of  these  writers^  it  should  be  noted^  discuss  the  Manslaughttr 
question^  or  go  the  length  of  asserting  that  a  foreigner  in  a  foreign     ^  ^  **5^* 
ship,  using  the  waters  in  question  for  the  purpose  of  navigation        '"'*' 
solely,  on  its  way  to  another  country,  is  liable  to  the  criminal  law 
of  the  adjoining  country  for  an  offence  committed  on  board. 

Now,  when  it  is  remembered  that  it  is  mainly  on  the  statements 
and  authority  of  these  writers,  and  to  opinions  founded  on  them, 
that  we  are  called  upon  to  hold  that  foreigners  on  the  so-called 
territorial  sea  are  subject  to  the  general  law  of  this  country,  the 
discrepancy  of  opinion  which  I  have  been  pointing  out  becomes  judgment  of 
very  material.  Looking  to  this,  we  may  properly  ask  those  who  Gookbaxii,O.J. 
contend  for  the  application  of  the  existing  law  to  the  littoral  sea 
independently  of  legislation,  to  tell  us  the  extent  to  which  we  are 
to  go  in  applying  it.  Are  we  to  limit  it  to  three  miles,  or  to 
extend  it  to  six  f  Are  we  to  treat  the  whole  body  of  the  criminal 
law  as  applicable  to  it,  or  only  so  much  as  relates  to  "  police  and 
safety''?  Or  are  we  to  limit  it,  as  one  of  these  authors  proposes, 
to  the  protection  of  fisheries  and  customs,  the  exacting  of  harbour 
and  light  dues,  and  the  protection  of  our  coasts  in  time  of  war  ? 
Which  of  these  writers  are  we  to  follow  ?  What  is  there  in  these 
conflicting  views  to  guide  us,  in  the  total  absence  of  precedent  or 
legal  sanction,  as  to  the  extent  to  which  we  may  subject  foreigners 
to  our  law?  What  is  there  in  them  which  authorizes  us  to  assume 
not  only  that  Parliament  can  of  right  deal  with  the  three-mile 
zone  as  forming  part  of  our  territory,  but  also  that,  by  the  mere 
assent  of  other  nations,  the  sea  to  this  extent  has  become  so  com- 
pletely a  part  of  our  territory  as  to  be  subject,  without  legislation, 
.  to  the  whole  body  of  our  existing  law,  civil  and  criminal. 
But  it  is  said  that,  although  the  writers  on  international  law 
are  disagreed  on  so  many  essential  points,  thev  are  all  agreed  as 
to  the  power  of  a  littoral  state  to  deal  with  the  three-mile  zone 
as  subject  to  its  dominion,  and  that  consequently  we  may  treat  it 
as  subject  to  our  law.  But  this  reasoning  strikes  me  as  unsatis- 
factory ;  for  what  does  this  unanimity  in  the  general  avail  us 
when  we  come  to  the  practical  application  of  the  law  in  the 
particular  instance,  if  we  are  left  wholly  in  the  dark  as  to  the 
degree  to  which  the  law  can  be  legitimately  enforced  ?  This 
unanimity  of  opinion  that  the  littoral  sea  is,  at  all  events  for  some 
purposes,  subject  to  the  dominion  of  the  local  state,  may  go  far 
to  show  that,  by  the  concurrence  of  other  nations,  such  a  state 
may  deal  with  these  waters  as  subject  to  its  legislation.  But  it 
wholly  fails  to  show  that,  in  the  absence  of  such  legislation,  the 
ordinary  law  of  the  local  state  will  extend  over  the  waters  in 
question-— which  is  the  point  which  we  have  to  determine. 
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Rw.  Not  altogether  aninflaenced,  perhaps,  by  the  diversity  of  opinion 

^^        to  which  I  have  oJled  attention,  the  argament  in  support  of  the 

'       prosecution  presents  itself — ^not  ¥rithout  some  sacrifice  of  oon- 

1876.       sistency — ^in  more  than  one  shape.     At  one  time  it  is  asserted 
Jurisdiction  —  ^^^>  ^^^  ^^^  spaco  of  three  miles,  not  only  the  sea  itself,  but  the 
Foreigner—   ^^  ou  which  it  rosts,  forms  part  of  the  territory  or  realm  of  the 
Manalaugkter  Country  owuing  the  coast,  as  though  it  were  so  much  land ;  so 
^'^  MIS         ^^*  ^®  ^g^*  of  passage  and  anchorage  might  be  of  right  denied 
to  the  ships  of  other  nations.    At  another  time  it  is  said  that, 
while  the  right  is  of  a  territorial  character,  it  is  subject  to  a  right 
of  passage  by  the  ships  of   other  nations.      Sometimes    the 
sovereignty  is  asserted,  not  as  based  on  territorial  right,  but 
simply  as  attaching  to  the  sea,  over  which  it  is  contended  that 
the  nation  owning  the  coast  may  extend  its  law  to  the  foreigner 
navigating  within  it.    To  those  who  assert  that,  to  the  extent  of 
Judgment  of  three  miles  from  the  coast,,  the  sea  forms  part  of  the  realm  of 
Cockburn,C.J.  England,  the  question  might  well  be  put.  When  did  it  become  so  ? 
Was  it  so  from  the  beginning  f    It  certainly  was  not  deemed  to 
be  so  as  to  a  three-mile  zone,  any  more  than  as  to  the  rest  of  the 
high  seas,  at  the  time  the  statutes  of  Bichard  11.  were  passed. 
For  in  those  statutes  a  clear  distinction  is  made  between  the 
realm  and  the  sea,  as  also  between  the  bodies  of  counties  and  the 
sea;  the  jurisdiction  of  the  Admiral  being  (subject  to  the  excep- 
tion ahready  stated  as  to  murder  and  mayhem)  confined  strictly  to 
the  latter,  and  its  exercise  '^  within  the  realm''  prohibited  in  terms. 
The  language  of  the  first  of  i^heee  atatatee  is  eapeciaUy  remark- 
able: 

The  Admirals  and  their  depnties  ahall  not  meddle  from  henceforth  with  anything 
done  within  the  recdm  of  England,  but  tmb/  with  things  done  tpon  the  secu 

It  is  impossible  not  to  be  struck  by  the  distinction  here  taken 
between  the  realm  of  England  and  the  sea;  or,  when  the  two 
statutes  are  taken  together,  not  to  see  that  the  term  ^' realm,'' 
used  in  the  first  statute,  and  '^  bodies  of  counties,"  the  term  used 
in  the  second  statute,  mean  one  and  the  same  thing.  In  these 
statutes  the  jurisdiction  of  the  Admiral  is  restricted  to  the  high 
seas,  and,  in  respect  of  murder  and  mayhem,  to  the  great  rivers 
below  the  bridges,  while  whatever  is  within  the  realm,  in  other 
words  the  body  of  a  county,  is  left  within  the  domain  of  the 
common  law.  But  there  is  no  distinction  taken  between  one  part 
of  the  high  sea  and  another.  The  three-mile  zone  is  no  more 
dealt  with  as  within  the  realm  than  the  seas  at  large.  The  notion 
of  a  three-mile  zone  was  in  those  days  in  the  womb  of  time. 
When  its  origin  is  traced,  it  is  found  to  be  of  comparatively 
modem  growth.  The  first  mention  of  it  in  any  Court  of  this 
country  was  made  by  Lord  Stowell,  with  reference  to  the  rights 
of  neutrality,  in  the  first  year  of  the  present  century,  in  the  case 
of  The  Twee  Gebroeders  (3  G.  Bob.  162).  To  this  hour  it  has 
not,  even  in  theory,  yet  settled  into  certainty.  For  centuries 
before  it  was  thought  of,  the  great  landmarks  of  our  judicial 
system  had  been  9et  fast — ^the  jurisdiction  of  the  common  law 
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oyer  the  land  and  the  inland  waters  contained  within  it^  forming        Rm 
togethetr  the  realm  of  England^  that  of  the  Admiral  over  English       ^2t» 
vessels  on  the  seas,  the  common  property  or  highway  of  mankind.        _' 
Bnt  I  am  met  by  an  authority ;  and  beyond  question  ancient       1876. 
authority  may  b©  found  in  abundance  for  the  assertion  that  the  j„,^,^^„  _ 
bed  of  the  sea  is  part  of  the  realm  of  England,  part  of  the   Fordmer— 
territorial  possessions   of  the   Crown.      Coke,  commenting  on  Manslaughter 
sect.  439  of  Littleton,  says,  in  explaining  the  words  ''out  of  the     ^^^^ 
realm :''  ***"' 

If  a  man  be  upon  the  sea  of  England,  he  is  within  the  kingdom  or  reahne  of 
England,  and  within  the  ligeance  of  the  King  of  England,  as  of  his  crowne  of 
England.  And  yet  altum  mare  is  ont  of  the  jurisdiction  of  the  common  law,  and 
within  the  jnrisdiction  of  the  Lord  Admiral. 

Lord  Hale,  no  doubt,  in  his  work  ''  De  Jure  Maris,'^  speaks  of 
the  narrow  seas,  and  the  soil  thereof,  as  ''part  of  the  King's 
waste,  demesnes,  and  dominions,  whether  in  the  body  of  a 
county  or  not.''  But  this  was  said,  not  with  reference  to  the  Judgment  of 
theory  of  the  three-mile  zone,  which  had  not  then  been  Oockbum,C.J. 
thought  of,  but  (following  Selden)  to  the  wild  notion  of  sove- 
reignty over  the  whole  of  the  narrow  seas.  This  pretension 
failing,  the  rest  of  thp  doctrine,  as  it  seems  to  me,  fails  with  it. 
Moreover,  Hale  stops  short  of  saying  that  the  bed  of  the  sea 
forms  part  of  the  realm  of  England,  as  a  portion  of  its  territory. 
He  speaks  of  it  under  the  vague  terms  of  "  waste/'  "  demesnes," 
or  "  dominions."  He  carefully  distinguishes  between  the  parts 
of  the  sea  which  are  within  the  boly  of  a  county  and  tW 
which  are  not.  It  is  true  that,  in  his  later  work  on  the  Pleas  of 
the  Crown,  Lord  Hale,  speaking  in  the  chapter  on  Treasons 
(vol.  i.  p.  154),  of  what  is  a  levying  of  war  against  the  King 
"within  the  realm,"  according  to  the  reauired  averment  in 
an  indictment  for  that  offence,  instances  the  hostile  invasion 
of  the  King's  ships  ("which,"  he  observes,  "are  so  many 
royal  castles ") ;  and  this,  he  says,  "  is  a  levying  of  war  within 
the  realm ; "  tiie  reason  he  assigns  being  that  "  the  narrow 
seas  are  of  the  ligeance  of  the  Crown  of  England,"  for  which 
he  cites  the  authority  of  Selden.  Here,  again,  we  have  Lord 
Hale  blindly  following  "  Master  Selden,"  in  asserting  that  the 
narrow  seas  owe  allegiance  to  the  Crown  of  England.  A  hostile 
attack  by  a  subject  on  a  ship  of  war  on  the  narrow  seas  would 
be  a  levying  of  war  against  the  sovereign,  but  it  could  not 
now  be  said  to  be  high  treason  because  done  within  the  realm. 
Blackstone  (Com.  vol.  i.  p.  110)  says  that  "the  main  or  high 
seas  "  (which  he  afterwards  describes  as  beginning  at  low- water 
mark)  "  are  part  of  the  realm  of  England  " — ^here  Mr.  Stephen, 
feeling  that  his  author  was  going  too  far,  interposes  the  words  "  in 
one  sense" — "for  thereon,"  adds  Blackstone,  "our  Courts  of 
Admiralty  have  jurisdiction;  but  they  are  not  subject  to  the 
common  law."  This  is,  indeed,  singular  reasoning.  Instead  of 
saying  that,  because  the  seas  are  part  of  the  realm  of  England, 
the  Courts  of  Admiralty  have  jurisdiction  over  them,  the  writer 
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Bm.        reverses  the  position^  and  says^  that  because  the  Admiralty  has 
^         jorisdiction  these  seas  are  part  of  the  realm — which   certainly 

'       does  not  follow.     If  it  did,  as  the  jurisdiction  of  the  Admiralty 

1876.       extended  as  regards  British  ships,  wherever  the  sea  rolls,  the 

Juris^cHo  —  ®^*^6  ocean  might  be  said  to  be  within  the  realm. 

Forewner—       ^^^  ^  what,  after  all,  do  these  ancient  authorities  amount  ?   Of 

Manslaughter  what  avail  are  they  towards  establishing  that  the  soil  in  the  three- 

on  the  high    j^\[q  ^one  is  part  of  the  territorial  domain  of  the  Crown  ?     These 


teas. 


assertions  of  sovereignty  were  manifestly  based  on  the  doctrine 
that  the  narrow  seas  are  part  of  the  realm  of  England.     But  thai 
doctrine  is  now  exploded.     Who,  at  this  day,  would  venture  to 
affirm  that  the  sovereignty  asserted  in  those  days  now  exists? 
What  foreign  jurist  is  there  who  would  not  deny — what  English 
lawyer  who  would  not  shrink  from  maintaining — ^what  foreign 
Government  which  would  not  repel  such  a  pretension  f     I  listened 
Judgment  of  Carefully  to  see  whether  any  such  assertion  would  be  made ;  but 
GookbarD,G.J.  none  was  made.     No  one  has  gone  the  length  of  suggesting,  much 
less  of  openly  asserting,  that  the  jurisdiction  still  exists.     It  seems 
to  me  to  follow  that  when  the  sovereignty  and  jurisdiction  from 
which  the  property  in  the  soil  of  the  sea  was  inferred  is  gone,  the 
territorial  property  which  was  supposed  to  be  consequent  upon  it 
must  necessarily  go  with  it.     But  we  are  met  here  by  a  subtle 
and  ingenious  argument.     It  is  said  that  although  the  doctrine 
of  the  jurisdiction  of  the  Admiral  over  foreigners  on  the  four 
seas  has  died  out,  and  can  no  longer  be  upheld,  yet  that,  as  now, 
by  the  consent  of  other  nations,  sovereignty  over  this  territoriiJ 
sea  is  coneeded  to  us,  the  jurisdiction  formerly  asserted  may  be 
revived,  and  made  to  attach  to  the  newly-acquired  domain.     I  am 
unable  to  adopt  this  reasoning.     Ex  concessis,  the  jurisdiction 
over  foreigners  in  foreign  ships  never  really  existed ;  at  all  events, 
it  has  long  been  dead  and  buried.     But  it  is  evoked  fix>m  its 
grave  and  brought  to  life  for  the  purpose  of  applying  it  to  a  part 
of  the  sea  which  was  included  in  the  whole,  as  to  which  it  is  now 
practically  admitted  that  it  never  existed.     From  the  time  the 
jurisdiction  was  asserted  to  the  time  when  the  pretension  to  it 
was  dropped,  it  was  asserted  over  this  portion  of  the  sea  as  part 
of  the  whole  to  which  the  jurisdiction  was  said  to  extend.     If  it 
was  bad  as  to  the  whole  indiscriminately,  it  was  bad  as  to  every 
part  of  that  whole.     But  why  was  it  bad  as  to  the  whole  f     Simply 
because  the  jurisdiction  did  not  extend  to  foreigners  in  foreign 
ships  on  the  high  seas.      The  waters  in  question  have  always 
formed  part  of  the  high  seas.     They  are  alleged  in  this  indict- 
ment to  be  so  now.     How,  then,  can  the  Admiral  have  the  j^ris* 
diction  contended  for  over  them  if  he  had  it  not  before  f     There 
having  been  no  new  statute  conferring  it,  how  has  he  acquired 
it  ?     To  come  back  to  the  subject  of  the  realm,  I  cannot  help 
thinking  that  some  confusion  arises  from   the   term    '^  realm " 
being  used  in  more  than  one  sense.     Sometimes  it  is  used,  as  in 
the  statute  of  Richard  II.,  to  mean  the  land  of  England,  and 
the  internal  sea  within  it,  sometimes  as  meaning  whatever  the 
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sovereignty  of  the  Crown  of  England  extended^  or  was  supposed        Rw. 
to  extend^  over.  When  it  is  used  as  synonymous  to  territory,  I  take  ^• 

the  true  meaning  of  the  term  "  the  realm  of  England  '^  to  be  the  "' 

territory  to  and  over  which  the  common  law  of  England  extends  1876. 
— in  other  words,  all  that  is  within  the  body  of  any  county — to  the  -  ."tt 
exclusion  of  the  high  seas,  which  come  under  a  different  juris-  5^e»^^ . 
diction  only  because  they  are  not  within  any  of  those  territorial  Mamhwfhter 
divisions,  into  which,  among  other  things  for  the  administration  ^  ^^  ^^^ 
of  the  law,  the  kingdom  is  parcelled  out.  At  all  events,  I  am  pre-  '^^' 
pared  to  abide  by  the  distinction  taken  in  the  statutes  of  Bichard 
II.  between  the  realm  and  the  sea.  For  centuries  our  judicial 
system  in  the  administration  of  the  criminal  law  has  been  divided 
into  two  distinct  and  independent  branches,  the  one  having  juris- 
diction over  the  land  and  any  sea  considered  to  be  within  the  land; 
the  other  over  the  sea  external  to  the  land.  No  concurrent  assent  of 
nations,  that  a  portion  of  what  before  was  treated  as  the  high  seas,  jndgment  of 
and  as  such  common  to  all  the  world,  shall  now  be  treated  as  the  Oookbnm,  C.J. 
territory  of  the  local  state,  can  of  itself,  without  the  authority  of 
Parliament,  convert  that  which  before  was  in  the  eve  of  the  law 
high  seas  into  British  territory,  and  so  change  the  law,  or  give  to 
the  courts  of  this  country,  independently  of  legislation,  a  juris- 
diction over  the  foreigner  where  they  had  it  not  before.  The 
argument  in  support  of  the  contrary  appears  to  me,  I  must  say, 
singularly  inconsistent  with  itself.  According  to  it  the  littoral 
sea  is  made  to  assume  what  I  cannot  help  calling  an  amphibious 
character.  At  one  time  it  is  land,  at  another  it  is  water.  Is  it 
desired  to  apply  the  law  of  the  shore  to  it,  so  as  to  make  the 
foreigner  subject  to  that  law — ^it  becomes  so  much  territory. 
Do  you  wish  to  keep  it  within  the  jurisdiction  of  the  admiral — 
as  you  must  do  to  uphold  this  indictment —  it  is  made  to  resume 
its  former  character  as  part  of  the  high  seas.  Unable  to  follow 
this  vacillating  reasoning,  I  must  add  that,  to  my  mind,  the  con- 
tention that  the  littoral  sea  forms  part  of  the  realm  or  territory  of 
Great  Britain  is  fatal  to  the  argument  which  it  is  intended  to 
support.  For,  if  the  sea  thus  becomes  part  of  the  territory,  as 
though  it  were  actually  intra  fauces  terrce,  it  seems  to  follow  that 
it  must  become  annexed  to  the  main  land,  and  so  become  part  of 
the  adjoining  county,  in  which  case  there  would  be  an  end  to  the 
Admiralty  jurisdiction.  The  littoral  sea  cannot  be  land  for  one 
purpose  and  high  sea  for  another.  Nor  is  anything  gained  by 
substituting  the  term  '^  territory  "  for  land.  Tne  law  of  England 
knows  but  of  one  territory — that  which  is  within  the  body  of  a 
county.  All  beyond  it  is  the  high  sea,  which  is  out  of  the  pro- 
vince of  English  law,  and  to  which  it  cannot  be  extended  except 
by  legislation.  It  does  not  appear  to  me  that  the  argument  for 
the  prosecution  is  advanced  by  reference  to  encroachments  on  the 
sea,  in  the  way  of  piers,  breakwaters,  harbours,  and  the  like,  even 
when  projected  into  the  open  sea,  or  of  forts  erected  in  it,  as  is 
the  case  in  the  Solent.  Where  the  sea  or  the  bed  on  which  it 
rests,  can  be  physically  occupied  permanently,  it  may  be  made 
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Bao.        subject  to  occupation  in  the  same  manner  as  unocoupied  territory. 
J^        In  point  of  fact^  such  encroachments  are  generally  made  for  the 
benefit  of  the  navigation ;  and  are  thereiore  readily  acquiesced 
1876.       in.     Or  they  are  for  the  purposes  ofdefence^  and  come  within  the 

J  '  '^tti  —  priiiciple  that  a  nation  may  do  what  is  necessary  for  the  protection 
Foreianm^   of  its  own  territory.     Whether,  if  an  encroachment  on  the  sea 

MaaStauahter  were  such  as  to  obstruct  the  navigation  of  the  ships  of  other 
on  the  high  nations,  it  would  not  amount  to  a  just  cause  of  complaint,  as  in- 
consistent with  international  rights,  might,  if  the  case  arose,  be 
deserving  of  serious  consideration.  That  such  encroachments 
are  occcuaionally  made  seems  to  me  to  fall  very  far  short  of  estab- 
lishii^  such  an  exclusive  property  in  the  littoral  sea  as  that  it 
can  be  treated,  to  all  intents  and  purposes,  in  the  absence  of  legis- 
lation, as  part  of  the  realm.  Again,  the  fact,  adverted  to  in  the 
course  of  the  discussion,  that  in  the  west  of  England  mines  have 

Judgment  of  heeu  run  out  under  the  bed  of  the  sea  to  beyond  low- water  mark, 

Oookbiirn,C.J.  seems  to  me  to  avail  but  little  towards  the  decision  of  the  ques- 
tion of  territorial  property  in  the  littoral  sea.  But  for  the  Act  of 
21  &  22  Vict.  c.  109,  to  which  our  attention  has  been  specially 
directed,  I  shodld  have  thought  the  matter  simple  enough. 
Between  high  and  low- water  mark  the  property  in  the  soil  is  in 
the  Grown,  and  it  is  to  be  assumed  that  it  is  by  grant  or  licence 
from  the  Grown,  or  by  prescription,  which  presupposes  a  grant, 
that  a  mine  is  carried  beneath  it.  Beyond  low-water  mark  the 
bed  of  the  sea  might  be  said  to  be  unappropriated,  and,  if  capable 
of  being  appropriated,  would  become  the  property  of  the  first 
occupier.  I  should  not  have  thought  that  the  carrying  one  or 
two  mines  into  the  bed  of  the  sea  beyond  low-water  mark  could 
have  any  real  bearing  on  a  question  of  international  law  like  the 
present.  But  the  Act  just  referred  to,  and  the  circumstances  out 
of  which  it  arose,  have  been  brought  to  our  attention  by  the  Lord 
Chief  Justice  of  the  Common  Pleas,  as  showing  that,  according  to 
parliamentary  exposition,  the  bed  of  the  sea  beyond  low-water 
mark  is  in  the  Crown.  I  cannot  help  thinkinff  that,  when  the 
matter  becomes  to  be  looked  at  a  Uttle  more  closdy,  it  will  be  found 
that  the  facts  by  no  means  warrant  this  conclusion.  The  Duchy 
of  Cornwall,  which  is  vested  in  His  Boyal  Highness  the  Prince  of 
Wales,  extends,  as  is  known,  to  low-water  mark.  Mines  existing 
under  the  bed  of  the  sea  within  the  low- water  mark  having  been 
carried  out  beyond  it,  a  question  was  raised  on  the  part  of  the 
Crown  as  to  whether  the  minerals  bevond  the  low-water  mark, 
and  not  within  the  county  of  Cornwall,  as  also  those  lying  under 
the  sea-shore  between  high  and  low-water  mark  within  the  county 
of  Cornwall,  and  under  the  estuaries  and  tidal  rivers  within  the 
county,  did  not  belong  to  the  Crown.  The  matter  having  been 
referred  to  Sir  John  Patteson,  his  decision  as  to  the  mines  and 
minerals  below  low- water  mark  was  in  favour  of  the  Crown ;  with 
reference  to  the  others,  in- favour  of  the  duchy.  Not  having  had 
the  advantage  of  seeing  Sir  John  Patteson^s  award,  I  am  unable  to 
state  the  precise  grounds  on  which  his  decision  proceeded,  but  the 
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terms  in  which  it  was  framed  may  be  gathered  with  perfect  pre-        Rw. 
cision  from  the  recitals  of  the  Act  which,  by  arrangement,  was       _fr 

Jassed  shortly  afterwards  to  give  statutory  effect  to  the  award.        
"rom  the  recitals  in  the  preamble  to  the  Act  it  appears  that  the        1876. 
award  was  very  carefully,  I  may  say  cautiously,  drawn.     -^^^  r«pi-^7 
stating  the  matter  in  dispute,  and  the  reference  to  Sir  John    Foreigner-^ 
Patteson,  the  preamble  goes  on  to  recite  that  the  arbitrator  had  Manslaughter 
decided,                                                                                                anthaOgh 

'  teas. 

First,  that  the  right  to  all  mines  and  minerals  lying  nnder  the  sea-shore  between 
high  and  low-water  marks  within  the  said  county  of  Gomwallf  and  under  estuaries  and 
tidal  riyers,  and  other  places,  eyen  below  low- water  mark,  being  in  and  part  of  the 
said  ooonty,  is  Tested  in  His  Royal  Highness  as  part  of  the  soil  and  territorial  posses- 
sions of  the  Duchy  of  GomwaU.  Secondly,  that  the  right  to  all  mines  and  minerals 
lying  below  low- water  mark,  under  the  open  sea  adjacent  to,  but  not  behig  part  of,  the 
oovnty  of  Oomwall,  is  vested  in  Her  Majesty  the  Queen  in  right  of  her  Grown 
although  such  minerals  may  or  might  be  won  by  workings  commenced  abore  low-water 
mark  and  extended  below  it. 

Judgtnent  of 

The  difference  between  the  two  parts  of  this  recital  is  at  once  Cookbum,G.J. 
apparent.  When  dealing  with  that  which  is  within  low-water 
mark,  the  award  declares  the  right  to  the  mines  and  minerals 
under  the  sea-shore  to  be  vested  in  His  Boyal  Highness  "  as  part 
of  the  soil  and  territorial  possessions  of  the  Duchy  of  Cornwall.'' 
But  when  the  arbitrator  comes  to  deal  with  the  mines  and  minerals 
below  low-water  mark,  he  stops  short  of  saying  that  the  mines  and 
minerals  belong  to  Her  Majesty  by  virtue  of  any  ownership  in  the 
soil.  He  confines  himself  to  awarding  that  the  right  to  such 
mines  and  minerals  is  vested  in  Her  Majesty  '^  in  right  of  her 
Grown.''  What  the  grounds  were  on  which  this  decision  was  based 
I  can  only  conjecture.  At  all  events,  it  was  not  that  the  bed  of 
the  sea  below  low- water  mark  was  deemed  to  belong  to  the  Grown, 
or  the  arbitrator  would  have  said  so,  as  he  had  just  Vbfore  done 
with  reference  to  the  soil  above  low- water  mark.  It  is  true  that, 
when  we  come  to  the  enacting  part  of  the  statute,  that  which  had 
been  left  unsaid  by  Sir  John  Patteson  is  supplied.  The  mines  and 
minerals  beyond  low- water  mark  are  enacted  and  declared  to  be 
in  the  Queen,  in  right  of  her  Grown,  as  part  of  the  soil  and  po8« 
sessions  of  the  Grown,  just  as  the  mines  and  minerals  within  low-* 
jrater  wark  are  stated  to  be  vested  in  the  Prince  of  Wales  as  Duke 
^f  Gomwall,  in  right  of  the  Duchy  of  Gomwall,  as  part  of  the 
soil  and  possession^  of  the  duchy.  But  it  is  expressly  declared 
that  this  is  to  be  taken  to  be  so  only  '^  as  between  the  Queen  in 
right  of  her  Grown,  and  the  Prince  of  Wales  ;in  right  of  the 
Duchy  of  Gomwall,"  and  the  rights  of  all  otiier  persons  are 
expressly  preserved.  I  am  surprised,  I  own,  that  we  should  be 
asked  to  look  on  this  piece  of  legislation  as  a  parliamentary 
recognition  of  the  right  of  the  Grown  to  the  ownership  of  the 
bed  of  the  sea  below  low-water  mark.  This  was  a  Bill  for  the 
settlement  of  the  question  of  the  right  to  mines  and  minerals 
between  the  Grown  and  the  Duchy,  a  measure  in  which  both  the 
royal  personages  and  their  respective  advisers  <conourred,  and  in 
which  no  other  person  whatever    was   interested.      To  what 
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Rm.        member  of  Parliament^  even  the  most  ecoentric,  coald  it  possibly 
^'  have  occurred  to  raise  an  objection  to  it  on  the  groand  that  it 

'       involved  an  assertion  of  the  Queen's  right  of  property  in  the 

1876.       bed  of  the  sea  ?     To-  whom  would  it  occur  that^  in  passing  it^ 

J  rtf^T        Parliament  was  asserting  the  right  of  the  Grown  to  the  bed  of 

Foreigner^  the  sea  over  the  three-mile  distance^    instead   of    settling  a 

Mamlaunhter  dispute  as  to  the  spocific  mines   which  were   in   question  f     Ifc 

on  the  high  ^^  {j^^^  appearing^  as  it  seems  to  me,  that  the  littoral  sea  bevond 

low-water  mark  did  not,  as  distineuished  from  the  rest  of  the 

high  seas^  originally  form  part  of  the  territory  of  the  realm,  the 

Suestion  again  presents  itself,  when  and  how  did  it  become  so  f 't' 
!an  a  portion  oi  the  high  seas  have  been  converted  into  British 
territory  without  any  action  on  the  part  of  the  British  Grovem- 
ment  or  Legislature— by  the  mere  assertions  of  Mrriters  on  public 
law — or  even  by  the  assent  of  other  nations  ?  And  when  in 
Judgmeni  of  support  of  this  position,  or  of  the  theory  of  the  three-mile  zone 
Oookbarn,OJ^.  in  general,  the  statements  of  the  writers  on  international  law  are 
relied  on,  the  question  may  well  be  asked,  upon  what  authority 
are  these  statements  founded  f  When  and  in  what  manner  have 
the  nations,  who  are  to  be  affected  by  such  a  rule  as  these  writers, 
following  one  another,  have  laid  down,  signified  their  assent  to 
it  f  to  say  nothing  of  the  difficulty  which  might  be  found  in 
saying  to  which  of  these  conflicting  opinions  such  assent  had 
been  given.  For,  even  if  entire  unanimity  had  existed  in 
respect  of  the  important  particulars  I  have  referred  to,  in  place 
of  so  much  discrepancy  of  opinion,  the  question  would  still 
remain,  how  far  the  law  as  stated  by  the  publicists  had  received 
the  assent  of  the  civilised  nations  of  the  world.  For  writers  on 
international  law,  however  valuable  their  labours  may  be  in 
elucidating  And  ascertaining  the  principles  and  rules  of  law, 
cannot  make  the  law.  To  be  binding,  the  law  must  have 
received  the  assent  of  the  nations  who  are  to  be  bound  by  it. 
This  assent  may  be  express,  as  by  treaty  or  the  acknowledged 
concurrence  of  governments,  or  ifiay  be  implied  from  established 
usage — an  instance  of  which  is  to  be  found  in  the  fact  that 
merchant  vessels  on  the  high  seas  are  held  to  be  subject  only  to 
the  law  of  the  nation  under  whose  flag  they  sail,  while  in  the 
ports  of  a  foreign  state  they  are  subject  to  the  local  law  as  well 
as  to  that  of  their  own  country.  In  the  absence  of  proof  of 
assent,  as  derived  from  one  or  other  of  these  sources,  no 
unanimity  on  the  part  of  theoretical  writers  would  warrant  the 
judicial  application  of  the  law  on  the  sole  authoritv  of  their  views 
or  statements.  Nor,  in  my  opinion,  would  the  clearest  proof  of 
unanimous  assent  on  the  part  of  other  nations  be  sufficient  to 
authorise  the  tribunals  of  this  country  to  apply,  without  an  Act 
of  Parliament,  what  would  practically  amount  to  a  new  law.  In 
so  doing  we  should  be  unjustifiably  usurping  the  province  of  the 
Legislature.  The  assent  of  nations  is  doubtless  sufficient  to  give 
the  power  of  parliamentary  legislation  in  a  matter  otherwise 
within  the  sphere  of  intemationsJ  law ;  but  it  would  be  powerless 
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to  confer  a  jnrisdiction  beyond  and  unknown  to  tlie  law^  such  as        Rw. 
that  now  insisted  on,  a  jurisdiction  over  foreigners  in  foreign       _*^ 

ships  on  a  portion  of  the  high  seas.     When  I  am  told  that  all        

other  nations  have  assented  to  snch  an  absolute  dominion  on  the        iflTff. 

part  of  the  littoral  state,  over  this  portion  of  the  sea,  as  that  j^^^  _ 

their  ships  may  be  excluded  from  it,  and  that,  without  any  open   Foreigner^ 

legislation,  or  notice  to  them  or  their  subjects,  the  latter  may  be  ManJmgJaer 

held  liable  to  the  local  law,  I  ask,  first,  what  proof  there  is  of    '^  ^  ^^* 

such  assent  as  is  asserted;  and,  secondly,  to  what  extent  has 

such  assent  been  carried  f   a  question  of  infinite   importance, 

when,  undirected  by  legislation,  we  are  called  upon  to  apply  the 

law  on  the  strength  of  such  assent.     It  is  said  that  we  are  to 

take  the  statements  of  the  publicists  as  conclusive  proof  of  the 

assent  in  question,  and  much  eloquence  has  been  expended  in 

impressing  on  us  the  respect  which  is  due  to  their  aufchority,  and 

that  they  are  to  be  looked  upon  as  witnesses  of  the  fact,  that  those  jadgment  of 

statements,  or  the  foundation  on  which  those  statements  rest,  we  OookbtmijOJ. 

are  scarcely  at  liberty  to  question.     I  demur  altogether  to  this 

position.      I  entertain   a  profound  respect  for  the    opinion    of 

jurists  when   dealing   with  matters  of  juridical  principle  and 

opinion;  but  we  are  here  dealing  with  a  question  not  of  opinion 

but  of  fact,  and  I  must  assert  my  entire  liberty  to  examine  the 

evidence,   and  see  upon  what  foundation  these  statements  are 

based.     The  question  is  not  one  of  theoretical  opinioTi,  but  of 

fact,  and,  fortunately,  the  writers  upon  whose  statements  we  are 

called  upon  to  act  have  afforded  us  the  means  of  testing  those 

statements  by  reference  to  facts.     They  refer  us  to  two  things, 

and  to  these  alone — treaties  and  usage.      Let  us  look  a  little 

more  closely  into  both.     First,  then,  let  us  see  how  the  matter 

stands  a?  regards  treaties.     It  may  be  asserted,  without  fear  of 

contradiction,  that  the  rule  that  the  sea  surrounding  the  coast  is 

to  be  treated  as  a  part  of  the  adjacent  territory,  so  that  the  State 

shall  have  exclusive  dominion  over  it,  and  that  the  law  of  the 

latter  shall  be  generally  applicable  to  those  passing  over  it  in  the 

ships  of  other  nations,  has  never  been  made  the  subject-matter 

of  any  treaty,  or,  tis  matter  of  acknowledged  right,  or  has  formed 

the   basis  of    any  treaty,  or   has   even    been    the    subject   of 

diplomatic  discussion.     It  has  been  entirely  the  creation  of  the 

writers  on  international  kw.     It  is  true  that  the  writers  who  have 

been  cited  constantly  refer  to  treaties  in  support  of  the  doctrine 

they  assert.     But  when  the  treaties  they  refer  to  are  looked  at, 

they  will  be  found  to  relate  to  two  subjects  only — ^the  observance 

of  the  rights  and  obligations  of  neutrality,  and  the  exclusive  right 

of  fishing.     In  fixing  the  limits  to  which  these  rights  should 

extend,  nations  have  so  far  followed  the  writers  on  internafcional 

law  as  to  adopt  the  principle  of  the  |  three-mile    range  as   a 

convenient  distance.     There  are  several  treaties  by  which  nations 

have  engaged,  in  the  event  of  either  of  them  being  at  war  with 

a  third,  to  treat  the  sea  witHin  three  miles  of  each  other^s  coasts 

as  neutral  territory,  within  which  no  warlike  operations  should 
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Bm.        be  carried  on ;  instonceB  of  wliich  will  be  found  in  the  yarioos 
—f-  treatises  on  international  law.     Thna,  for  instance^  in  the  treaties 

'       of  commerce^  between  Great  Britain  and  France,  of  September, 

1876.  1786;  between  France  and  Bnssia,  of  January,  1787;  between 
Jur^Mttia^  Great  Britain  and  the  United  States^  of  October,  1794,  each 
Fortioner-^  Contracting  party  engages,  if  at  war  with  any  other  nation,  not 
Mam&auhur  to  carry  on  hostilities  witiiin  cannon-shot  of  the  coast  of  the 
on  the  bgh  other  Contracting  party ;  or,  if  the  other  shonld  be  at  war,  not 
'^^'  to  allow  its  vessels  to  be  captured  within  the  like  distance. 
There  are  many  other  treaties  of  the  like  tenor,  a  long  list  of 
which  is  given  by  Azoni  (vol.  ii.  p.  78)  ;  and  various  ordinances 
and  laws  have  been  made  by  the  different  states  in  order  to  give 
eflfoct  to  them.  Again,  nations  possessing  opposite  or  neighbour- 
ing coasts,  bordering  on  a  common  sea,  have  sometimes  foand  it 
expedient  to  agree  that  the  subjects  of  each  shall  ezerdse  an 
Jndgme&t  of  exclusive  right  of  fishing  to  a  given  distance  from  their  own 
QookhnrnfiJ.  shores,  and  also  have  accepted  the  three  miles  as  a  con- 
venient distance.  Such,  for  instance,  are  the  treaties  made 
between  this  country  and  the  United  States  in  relation  to  the 
fishery  off  the  c^ast  of  Newfoundland,  and  those  between  tibis 
country  and.  France  in  relation  to  the  fishery  on  their  respective 
shores ;  and  4ocal  laws  have  been  passed  to  give  effect  to  these 
engagements.  But  in  all  these  treaties  this  mstance  is  adopted, 
not  as  matter  of  existing  right  established  by  the  general  law  of 
nations,  but  as  matter  of  mutual  concession  and  convention. 
Instead  of  upholding,  the  doctrine  contended  for,  the  &ct  of 
these  treaties  having  been  entered  into  has  rather  the  opposite 
tendency:  for  it  is  obvious  that,  if  the  territorial  right  of  a 
nation  Dordering  on  the  sea  to  this  portion  of  the  adjacent 
waters  had  been  established  by  the  common  assent  of  nations, 
these  treaty  arrangements  would  have  been  wholly  superfluous. 
Each  nation  would  have  been  bound,  independently  of  treaty 
engagement,  to  respect  the  neutrality  of  the  other  in  these 
waters  as  much  as  in  its  inland  waters.  The  foreigner  in- 
vading the  rights  of  the  local  fisherman  would  have  been 
amenable,  consistently  with  international  law,  to  local  legisla- 
tion prohibiting  such  infringement,  without  any  stipulation  to 
that  effect  by  treaty.  For  what  object,  then,  have  treaties  been 
resorted  to  ?  Manifestly  in  order  to  obviate  all  questions  as  to 
concurrent  or  conflicting  rights  arising  under  the  law  of  nations. 
Possibly,  after  these  precedents  and  aU  that  has  been  written  on 
this  subject,  it  may  not  be  too  much  to  say  that,  independently  of 
treaty,  the  three-mile  belt  of  sea  might  at  this  day  be  taken  as 
belonging,  for  these  purposes,  to  the  local  state.  But  it  is 
scarcely  logical  to  infer,  from  such  treaties  alone,  that,  because 
nations  have  agreed  to  treat  the  littoral  sea  as  belonging  to  the 
country  it  adjoins,  for  certain  specified  objects,  th&y  have  therefore 
assented  to  forego  all  other  rights  previously  enjoyed  in  common, 
and  have  submitted  themselves,  even  to  the  extent  of  the  ri^ht  of 
navigation  on  a  portion  of  the  high  seas,  and  the  liability  of  their 
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Bubjeots  therein  to  the  criminal  law,  to  the  will  of  the  local        Bm. 
Boyereign,  and  the  jnnBdiction  of  the  local  Btate.    Equally  illogical       -^ 

is  it,  aB  it  seems  to  me,  from  the  adoption  of  the  three-mile       ' 

distance  in  these  particular  instances,  to  assume,  independentlj  of       1876. 
everything  else,  a  recognition,  by  the  common  assent  of  nations,  r^jljT-  _ 
of  the  principle  that  the  subjects  of  one  state  passing  in  ships   pareiane!^ 
within  three  miles  of  the  coast  of  another  shall  be  in  aU  respects  Ma^auahter 
subject  to  the  law  of  the  latter.    It  may  be  that  the  maritime    ^  ^  '^^ 
nations  of  the  world  are  prepared  to  acquiesce  in  their  appro- 

Eriation  of  the  littoral  sea ;  but  I  cannot  think  that  these  treaties 
elp  us  much  towards  arriving  at  such  a  conclusion.    At  all 
events,  the  question  remains,  whether  judicially  we  can  infer  that 
the  nations  who  have  been  parties  to  them,  and  still  further  those 
who  have  not,  have  thereby  assented  to  the  application  of  the 
criminal  law  of  other  nations  to  their  subjects  on  the  waters  in 
question,  and  on  the  strength  of  such  inference  so  apply  the  judgment  of 
criminal  law  of  this  •country.     The  uncertainiy  in  which  we  are  Oockbnni,O.J. 
left,  so  far  as  judicial  knowledge  is  concerned,  as  to  the  extent  of 
such  assent,  presents,  I  think,  a  very  serious  obstacle  to  our 
assuming  the  jurisdiction  we  are  called  upon  to  exercise,  inde- 
pendently of  the,  to  my  mind,  still  more  serious  difficulty,  that 
we  should  be  assuming  it  without  legislative  warrant.     So  much 
for  treaties.     Then  how  stands  the  matter  as  to  usage  ?    When 
the  matter  is  looked  into,  the  only  usage  found  to  exipt  is  such 
as  is  connected  with  navigation,  or  with  revenue,  local  fisheries, 
or  neutrality,  and  it  is  to  these  alone  that  the  usage  relied  on  is 
confined.     Usage  as  to  the  application  of  the  general  law  of 
local   state  to  foreigners  on  the  littoral  sea,  notwithstanding 
reference  to  usage  is  frequently  made  by  the  publicists  in  support 
of  their  doctrine,  there  is  actuidly  none.     No  nation  has  arrogated 
to  itself  the  right  of  excluding  foreign  vessels  from  the  use  of  its 
external  littoral  waters  for  &e  purpose  of  navigation,  or  has 
assumed  the  power  of  making  foreigners  in  foreign  ships  passing 
through  these  waters  subject  to  its  law,  otherwise  than  in  respect 
of  matters  connected  with  the  navigation,  or  with  revenue,  local 
fisheries^  or  neutrality.    And  it  is  to  these  alone  that  the  usage 
relied  on  is  confined.     Nor  have  the  tribunals  of  any  nation  held 
foreigners    in  these  waters    amenable    generally  to    the  local 
criminal  law  in  respect  of  offences.     It  is  for  the  first  time  in  the 
annals  of  jurisprudence  that  a  court  is  now  called  upon  to  apply 
the  criminal  law  of  the  country  to  such  a  case  as  the  present. 
It  may  well  be,  I  say  again,  that,  after  all  that  has  been  said 
and  done  in  this  respect — after  the  instances  which  have  been 
mentioned  of  the  adoption  of  the  three-miles  distance,  and  the 
repeated  assertion  of  this  doctrine  by  the  writers  on  public  law — a 
nation  which  should  now  deal  with  this  portion  of  the  sea  as  its 
own,  BO  as  to  make  foreigners  within  it  subject  to  its  law,  for  the 
prevention  and  punishment  of  offences,  would  not  be  considered 
as  infringing  the  rights  of  other  na4iions.  -  But  I  apprehend  that 
as  the  ability  so  to  deal  with  these  waters  would  result,  not  from 
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RjM.        any   original    or    inherent    rights   bat   from    the    acquiescence 
^*  of  other  states^  some  outward  manifestation  of  the  national  will^ 

*       in  the  shape  of  open  practice  or  municipal  legislation^  so  as  to 

1876.        amount^  at  least  constructively^  to  an  occupation  of  that  which 

Jifild^'        was  before  unappropriated,  would  be  necessary  to  I'ender  the 
^;^J*^^J^  foreigner,  not  previously  amenable  to  our  law,  subject   to   its 

Manshuahter  general  control.  That  such  legislation,  whether  consistent  with 
on  the  high  the  general  law  of  nations  or  not,  would  be  binding  on  the 
*"**'  tribunals  of  this  country — ^leaving  the  question  of  its  consistency 
with  international  law  to  be  determined  between  the  ffovemments 
of  the  respective  nations — can  of  course  admit  of  no  doubt. 
The  question  is  whether  such  legislation  would  not,  at  all  events, 
be  necessary  to  justify  our  Courts  in  applying  the  law  of  this 
country  to  foreigners  under  entirely  novel  circumstances  in  which 
it  has  never  been  applied  before.     It  is  obviously  one  thing  to 

Jndiraientof   ^^^  *^*  *^®  Legislature  of  a  nation   may,  from   the  common 

Gockbuni,O.J.  assent  of  other  nations,  have  acquired  the. full  right  to  legislate 
over  a  part  of  that  which  was  before  high  sea,  and  as  such 
common  to  the  world;  another  and  a  very  different  thing  to  say 
that  the  law  of  the  local  state  becomes  thereby  at  once,  without 
anything  more,  applicable  to  foreigners  within  such  part,  or  that, 
independently  of  legislation,  the  courts  of  the  local  state  can 
proprio  vigore  so  apply  it.  The  one  position  does  not  follow  from 
the  other ;  and  it  is  essential  to  keep  the  two  things,  the  power 
of  Parliament  to  legislate,  and  the  authority  of  our  Courts, 
without  such  legislation,  to  apply  the  criminal  law  where  it  could 
not  have  been  applied  before,  altogether  distinct,  which,  it  is 
evident,  is  not  always  done.  It  is  unnecessary  to  the  defence, 
and  equally  so  to  the  decision  of  the  case,  to  determine  whether 
Parliament  has  the  right  to  treat  the  three-mile  zone  as  part  of 
the  realm  consistently  with  international  law.  That  is  a  matter 
on  which  it  is  for  Parliament  itself  to  decide.  It  is  enough  for 
us  that  it  has  the  power  to  do  so.  The  question  really  is  whether, 
acting  judicially,  we  can  treat  the  power  of  Parliament  to 
legislate  as  making  up  for  the  absence  of  actual  legislation.  I 
am  clearly  of  opinion  that  we  cannot,  and  that  it  is  only  in  the 
instances  in  which  foreigners  on  the  seas  have  been  made 
specially  liable  to  our  law  by  statutory  enactment  that  that  law 
can  be  applied  to  them.  Let  us,  then,  now  see  what  has  been 
done  herein  in  the  way  of  legislation.  The  statutes  relating  to 
the  sea  by  which  foreigners  may  be  affected  may  be  divided  into 
two  classes,  those  which  have  no  reference  to  the  three-mile 
zone,  and  those  which  have.  The  latter,  again,  may  be  divided 
into  those  which  expressly  refer  to  the  foreigner,  and  those  which 
are  said  to  do  so  by  implication  only.  It  is  desirable  to  dispose 
of  those  first  referred  to  before  we  come  to  the  statutes  which 
have  reference  to  the  three-miles  distance.  First  in  order  comes 
the  statute  of  the  28  Hen.  8,  c.  15,  upon  which  an  argument  has 
been  founded,  resting  on  a  broader  basis  than  that  of  the  modern 
doctrine,  and  which,  if  it  could  be  upheld,  would  dispense  with 


seas. 
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the  necessity  of  resorting  to  the  three-mile  zone  at  all.     It  has        Rio. 
been  suggested  that^  independently  of  any  legislation   having       ^' 

special  reference  to  the  three-mile  zone,  tiie  statute  of  Henry        ^' 

Vlll.,  which  transferred,  as  we  have  seen,  the  jurisdiction  of  the        187G. 
Admiral  to  the  Courts  of  Common  Law,  had  the  effect  of  making       .~t^.    ^ 
foreigners  subject  to  our  law  for  offences  committed  on  foreign   "jforeign^'^ 
ships  within  the  narrow  seas ;  the  argument,  if  I  apprehend  it  Man&laughter 
rightly,   being,  first,  that   the   language  of  the   statute,   being    ^''J^/*^'* 
general  in  its  terms,  must  be  taken  to  have  included  foreigners        ""' 
as  well  as  subjects;    secondly,  that,  inasmuch  as,  at  the  time 
when   the   statute   of  Henry  VIII.   was   passed,   the   claim  to 
dominion  over  the  narrow  seas  was  still  asserted  on  the  part  of 
the  Crown,  the  jurisdiction  given  to  the  Admiral  by  the  prior 
Admiralty  Commissions  must  be  taken  to  have  been  co-extensive 
therewith,  and  such  jurisdiction  must  therefore  be  considered  as 
having  been  transferred   by  the   statute.     It  is  true  that  the  jadgmentof 
language  of  the  statute  is  quite  general  in  its   terms.     After  Cockburn,O.J. 
reciting  the  inconveniences  arising  from  the  existing  jurisdiction, 
it  enacts  that   ''all  treasons,   felonies,  robberies,  murders,  and 
confederacies  committed  in  or  upon  the  sea,  or  in  any  haven, 
river,  creek,  or  place  where  the  admiral  or  admirals  have,  or 
pretend  to  have  '* — which  has  been  construed  to  mean  rightfully 
assert — "jurisdiction,  shall    be  inquired,  tried,  heard,  and  de- 
termined and  judged  in  such  shires  and  places  in  the  realm  as 
shall  be  limited  by  the  King's   commission,  in  like   form  and 
condition  as  if  such  offences  had  been  committed  on  land.''     No 
doubt  these  words  are  large  enough  to  include  foreigners  as  well 
as  subjects ;  but  so  they  are  to  include  the  entire  ocean  as  well 
as  the  narrow  seas.     And  it  cannot  be  supposed  that  anything  so 
preposterous  was  contemplated  as  to  maKe  foreigners  liable  to 
the  law  of  this  country  for  offences  committed  on  foreign  ships 
all  over  the  world.     The  statute  must  receive  a  reasonable  con- 
struction, and  the  construction  put  upon  it  by  the  highest  autho- 
rities has  always  been  that  all  that  it  effected,  or  was  intended 
to  effect,  was,  as  I  have  already  stated,  a  transfer  of  jurisdiction 
only.     In  the  Third  Institute,  c.  49,  p.  112,  Lord  Coke,  speak- 
ing of  this  statute,  with  reference  to  the  offence  of  piracy,  says : 

This  statate  did  not  alter  the  ofiFence  or  make  the  ofiFence  felony,  but  leayeth  the 
offence  as  it  was  before  this  Act,  viz^  felony  only  by  the  civil  law,  but  giveth  a  mean 
of  trial  by  the  common  law. 

In  Comyns'  Digest,  title  Admiralty,  B.  5,  it  is  said  : 

This  statute  does  not  alter  the  nature  of  the  ofiFence,  which  shall  be  detennined  by 
the  ciyil  law,  but  the  manner  of  trial  only. 

And  in  Hawkins'  Pleas  of  the  Crown  (vol.  i.,  s.  2,  p.  254),  it  is 
said: 

The  statute  of  28  Hen.  8,  c.  15,  does  not  alter  the  nature  of  the  ofiFence,  so 
as  to  make  that  which  was  before  a  felony  only  by  the  civil  law,  now  become  a 
felony  by  the  common  law ;  for  the  ofiFence  must  still  be  alleged  as  done  upon  the 
sea,  and  is  no  way  cognizable  by  the  common  law;  but  only  by  yiriue  of  this 
statute,  which,  by  ordaining  that  in  some  respects  it  shall  haye  the  like  trial  and 
punishment  as  are  used  for  felony  at  common  law,  shall  not  be  carried  so  far  as  to 
make  it  also  agree  with  it  in  utber  particulars  which  are  not  meuttoned. 
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Baa.  Again,  in  the  same  work  (toL  ii.,  p.  354),  Hawkins  writes : 

<'-  The  stotote  28  Hen.  8,  e.  15,  altered  not  the  nutore  of  the  offenee,  but  <Bily  the 

^*^'        meimer  of  trud. 

I87e.  Again,  before  we  can  hold  the  statute,  firom  the  ^nenJity  of 

/^.        its  terms,  to  include  foreigners,  we  have  to  consider  whetiier, 

Foreim^r^  according  to  the  law  of  nations,  the  jurisdiction  of  the  Admiral 

McmMoughter  Over  foreigners,  in  foreign  ships,  on  the  high  seas,  existed  when 

on  the  iugh    j^^  statute  was  passed.     For  where  the  language  of  a  statute  is 

'^^        general,  and  may  include  foreigners  or  not,  the  true  canon  of 

construction  is  to  assume  that  the  Legislature  has  not  so  enacted 

as  to  violate  the  rights  of  other  nations.     In  the  case  of  Le  Louis 

(2  Dodson,  239),  where,  on  an  appeal  from  the  sentence  of  a 

Vice-Admiralty   Court,   condemning   a    French   ship  for  being 

employed  in  the  slave  trade  and  forcibly  resisting  the  King's 

cruisers,  the  application  of  the  Slave  Trade  Act  to  a  foreign  ship 

Jodgment  ef  Came  into  question.  Lord  Stowell  said  : 

Cockbarn,G.J.  Neither  this  British  Act  of  Parliament,  nor  any  commission  founded  on  it,  can 
affect  any  right  or  intereet  of  foreigners,  nniess  Ihey  are  founded  on  principlee  and 
impose  regulations  that  are  consistent  with  the  law  of  nations.  That  is  the  only  law 
that  Oreat  Britain  can  apply  to  them  ;  and  the  generality  of  any  terms  employed  in 
an  Act  of  Parliament  muat  be  narrowed  in  construction  by  a  religioua  adherence 
thereto. 

This  rule  was  acted  on  by  Vice-Chancellor  Wood,  and  by  the 
Lords  Justices  Knight  Bruce  and  Turner  on  appeal  from  his 
decision,  in  a  case  of  Oope  v.  Doherty  (1  K.  &  J.  367;  on 
appeal,  2  De  G.  &  J.  614),  where  the  owners  of  one  foreign  ship 
having  sued  the  owners  of  another  for  damage  done  by  a  collision  . 
at  sea,  on  the  defendants  seeking  to  take  advantage  of  the  limita- 
tion of  liability  established  by  sect.  504  of  the  Merchant  Shipping 
Act  (17  &  18  Vict.  c.  104),  it  was  held  that,  however  general  in 
its  terms,  the  enactment  did  not  apply  to  foreign  vessels.  Lord 
Justice  Turner  says : 

This  is  a  Britieh  Act  of  Parliament,  and  it  ia  not,  I  think,  to  he  presumed  that 
the  British  Parliament  could  intend  to  legislate  as  to  the  rights  and  liabilities  of 
foreigners.  In  order  to  warrant  such  a  conclusion,  I  think  that  either  the  words  of 
the  Act  ought  to  be  express,  or  the  context  of  it  very  clear. 

This  being  the  true  rule  of  construction,  we  have  to  consider 
whether  the  jurisdiction  of  the  Admiral  extended  over  foreigners 
on  the  high  seas  consistently  with  the  rights  of  other  nations,  and 
I  take  it  to  be  perfectly  clear  that  it  did  not.  Nor  could  it,  con- 
sistently with  the  law  of  nations,  be  made  to  extend  to  them. 
For,  if  there  is  one  proposition  of  international  law  more  settled 
and  indisputable  than  another,  it  is  that  the  ships  of  each  nation 
on  the  high  seas  carry  the  law  of  their  own  nation  with  them, 
and  that  those  on  board  of  them  are  amenable,  in  respect  of 
offences   committed  in  them    (save  and    except   in   respect   of  , 

1>iracy,  which  is  an  offence  against  the  law  of  all  nations),  to  the 
aw  of  such  nation  alone :  the  only  exception  to  this  otherwise 
universal  rule  being  that  the  merchant  ships  of  one  nation,  when 
in  the  ports  and  waters  of  another,  are  subject  to  the  law  of  the 
latter.     But  this  liability  is  by  all  jurists  treated  as  the  exception. 
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to  the  general  rule.    To  argue  tliat^  because  merchant  ships  and       Baa. 
those  in  them^  when  in  the  waters  of  another  state^  are  liable  to       ^^ 

the  local  law^  this  liability  can  be  extended  to  foreign  ships  all       ' 

over  the  worlds  is  to  make  the  exception  swallow  up  the  rule.        1876. 
And  this  brings  me  to  the  second  branch  of  the  argument^  that  j   /^T. 
the  jurisdiction  having  been  asserted  as  to  the  narrow  seas  at    Foreigner— 
the  time  the  statute  passed^  it  must  be   taken   to  have  been  Mansiauahter 
transferred  by  the  statute.     The  answer  to  such  a  contention  is    ^^  '^*  ^*^* 
that^   no  reference   being   made    in   the   statute  to  this   now 
exploded  claim  of  sovereignty^  we   must   read  the    statute  as 
having  transferred — as,  indeed,  it  could   alone   transfer — such 
jurisdiction  only  as  actually  existed.    Jurists  are  now  agreed 
that  the  claim  to  exclusive  dominion  over  the  narrow  seas,  and 
consequent  jurisdiction  over  foreigners  for  offences  committed 
thereon,  was  extravagant  and  unfounded,  and  the  doctrine  of  the 
three-mile  jurisdiction  has  taken  the  place  of  all  such  preten-  judgment  of 
sions.     In  truth,  though  largely  asserted  in  theory,  the  jurisdic-  Gookburn^OJ. 
tion  was  never  practically  exercised  in  respect  of  foreigners. 
The  fallacy  of  such  an  argument  as   I  have  here  referred  to 
consists  in  supposing  the  jurisdiction  to  have  had  a  real  existence, 
BO  as  to  be    capable  of   being  transferred  without  being  first 
expressly  created  by  the  statute.    And  the  position  contended 
for  labours    under    this    further  difficulty,   that   it  supposes  a 
statutory  transfer,  by  implication,  of  a  jurisdiction  of  one  extent 
at  the  time  the  statute  was  passed,  and  of  another  at  the  present 
day.     One  or  two  other  statutes  relating  to   the    sea  may  be 
disposed  of  in  a  few  words,  as  having  little  or  no  bearing  on  the 
question  before  us.     The  Act  of  5  Eliz.  c.  5,  an  Act  for  the 
protection  of  English  shipping,  after  prohibiting,  under  penalties, 
the  importation  of  particular  articles  in  foreign  ships,  provides 
(s.  30)  that  such  of  the  offences  created  by  the  Act  as  shall  be 
done  on  the  main  sea,  or  coasts  of  the  sea,  being  no  part  of  the 
body  of  any  county  of  this  realm,  and  without  the  precincts, 

{'urisdiction,  and  liberty  of  the  Cinque  Ports,  and  out  of  any 
laven  or  pier,  shall  be  tried  according  to  the  statute  of  28 
Hen.  8.  If  done  on  the  main  sea,  or  coasts  of  the  sea,  within 
the  jurisdiction  of  the  Cinque  Ports,  such  offence  is  to  be  tried 
before  the  Lord  Warden,  or  his  lieutenant  or  judge,  or  before 
judges  of  oyer  and  terminer,  according  to  the  statute  of  Hen.  8. 
It  is  obvious  that  this  statute  only  affects  the  foreigner  who  is 
seeking  our  shores  with  the  object  of  breaking  the  law. 
Coroners  for  counties,  having  under  the  old  law  no  authority  to 
inquire  of  matters  arising  on  the  sea  unless  within  the  body  of 
the  county,  are  now,  by  a  recent  Act  of  Parliament  (6  Vict. 
c.  12)  enabled,, where  there  is  no  Admiralty  coroner,  to  hold 
inquests  on  bodies  found  on  the  sea.  That  the  Admiralty 
coroner  or  the  county  coroner  is  empowered  to  hold  an  inquest 
on  a  dead  body  found  floating  on  the  sea,  though  the  body 
should  prove  to  be  that  of  a  foreigner,  can  have  no  bearing  on 
such  a  quesbiou  as  the  present.     Again,  by  the  7  Geo.  4,  c.  38, 
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Rbo.       justioes  of  the  peace  are  empowered  to   take  any  information 

^-  upon  oath  touching  any  treason^  piracy,  felony,  robbery,  murder, 

'^^'        conspiracy,  or  other  offence,  committed  on  the  sea,  or  in  any 

1876.       haven,  river,  creek,  or  place  where  the  admiral  has  power  or 

.  "TT       jarisdiction,  and  to  commit  or  hold  to  bail.     But  this  enactment, 

^Fore^ner^  which  is  merely  in  furtherance  of  the  administration  of  justice, 

Mandcatahter  has  no  Special  reference   to  foreigners,  and    would    leave    the 

on  the  hiyh    question  of  jurisdiction  to  be  disposed  of  by  the  Court  before 

**^'        which  the  offence  would  afterwards  come    to  be  tried.     Two 

other  statutes,  passed  like  the  last  to  further  the  administration 

of  justice,  require  to  be  here  noticed.     The  Merchant  Shipping 

Act  (17  &  18  Vict.  c.  104),  s.  521,  enacts  that 

In  all  caadB  where  any  diatriot,  within  wliioh  any  court  or  jnatioe  of  the  peace,  or 
magistrate  has  jurisdiction,  either  under  this  or  any  other  Act,  or  at  common  law, 
for  any  purpose  whatever,  is  situate  on  the  coast  of  any  sea,  or  abutting  on,  or 
projecting  into  any  bay,  channel,  lake,  river,  or  other  navigable  water,  every  such 
Judgment  of  court,  justice  of  the  peace,  or  magistrate,  shall  have  jurisdiction  over  any  ship  or 
Cockburn,G.  J.  boat  being  on  'or  lying,  or  passing  off  such  coast,  or  being  in  or  near  such  bay, 
channel,  lake,  river,  or  navigable  water  as  aforesaid,  and  over  all  persons  on  board 
Buch  ship  or  boat,  or  for  the  time  being  belonging  thereto,  in  the  same  manner  as  if 
such  ship,  boat,  or  persons  were  within  the  limits  of  the  eriginal  jurisdiction  of  auoh 
court,  justice,  or  magistrate. 

The  Amending  Act,  18  &  1 9  Vict.  c.  91,  c.  2,  contains  important 
provisions  with  reference  to  offences  committed  on  the  sea.  It 
enacts  that 

If  any  person  being  a  British  subject,  charged  with  having  committed  any  crime  or 
offence  on  board  any  British  ship  on  the  high  seas,  or  in  any  foreign  port  or  harbour; 
or  if  any  person  not  being  a  British  subject,  charged  with  having  committed  any 
crime  or  .offence  on  board  any  British  ship  on  the  high  seas,  is  found  within  the 
jurisdiction  of  any  court  of  justice  in  Her  Majesty's  dominions,  which  would  have 
had  cognizuice  of  such  crime  or  offence  if  committed  within  the  limits  of  its  ordinary 
jurisdiction,  such  court  shall  have  jurisdiction  to  hear  and  try  the  case,  as  if  such 
crime  or  offence  had  been  committed  within  such  limits. 

British  subjects  may  thus  be  tried  by  the  ordinary  courts  of 
this  country  for  offences  committed  on  board  any  British  ship  on 
the  high  seas,  or  in  any  foreign  port  or  harbour,  as  if  the  offence 
had  been  committed  within  the  limits  of  the  ordinary  jurisdiction 
of  such  courts ;  but  when  the  section  proceeds  to  deal  with 
those  who  are  not  British  subjects,  it  confines  their  liability  to 
cases  in  which  the  crime  has  been  committed  on  board  a  British 
ship  on  the  high  seas,  and  the  offender  is  found  within  the 
jurisdiction  of  a  court  or  justice  in  this  country,  which  would 
have  cognizance  of  the  offence  if  it  had  been  committed  within 
its  ordinary  jurisdiction.  It  thus  appears — First,  that  the  juris- 
diction now  exercised  by  justices  and  coroners  over  matters 
occurring  on  the  high  seas  is  superadded  to  their  ordinary 
functions  by  special  statutory  authority.  Secondly,  that  no 
distinction  is  made  or  suggested  between  one  part  of  the 
high  sea  and  another.  Thirdly,  that,  while  provision  is  made 
for  trying,  wherever  he  may  be  found,  a  foreigner  who  has 
committed  a  crime  on  board  a  British  ship,  no  provision  is 
made  for  the  case  of  a  foreigner  who  has  committed  a  crime  on 
board  a  foreign  ship,    however  "near  it   may  have  been  to  the 
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British  shore.     In  the  case  in  which  there  is  andoubted  jnris-        Rio. 
diction  over  a  foreign  ship,  namely,  where  it  is  within  a  port  or  ''• 

harbour  of  this  country,  no  such  provision  was  necessary,  and        * 

none  is  made;  the  enactment  being  designed  for  cases  where        1876. 

the  offender,  at  the  time  of  committing  the  offence,  is  beyond       ."— . 

the  reach  of  the  officers  of  jastice.     I  pass  on  to  the  statutory   ^^rJgn^^ 

enactments  relating  to   foreigners  within  the  three-mile  zone.  Manslaughter 

These  enactments  may  be  divided,  first,  into   those  which  are    ^  ^*  ^*9^ 

intended  to  protect  the  interests  of  the  state  and  those  which  are        '*^* 

not;   secondly,  into  those  in  which  the  foreigner  is    expressly 

named,  and  those  in  which  he  has  been  held  to  be  included  by 

implication  only.      Hitherto,    legislation,  so   far    as    relates   to 

foreigners  in  foreign  ships  in  this  part    of  the  sea,  has  been 

•confined  to  the  maintenance  of  neutral  rights  and  obligations,  * 

the  prevention  of  breaches  of  the  revenue  and  fishery  laws,  and, 

under  particular  circumstances,  to  cases  of  collision.      In  the  jadgmentof 

two  first  the  legislation  is  altogether  irrespective  of  the  three-  Cookburn,0  J. 

mile  distance,  being   founded  on   a  totally   different   principle, 

namely,  the  right  of  a  state  to  take  all  necessary  measures  for 

the  protection  of  its  territory  and  rights,  and  the  prevention  of 

any    breach    of  its   revenue    laws.     This    principle    was    well 

explained  by  Marshall,  C.J.,  in  the  case  of  Ohurch  v.  Hubbard 

(2  Granoh,  U.  S.  234).     The  action  was  on  a  policy  of  insurance 

on  a  vessel  named  the  Aurora,  in  which  there  was  a  stipulation 

that  the  insurer  should  not  be  liable  if  the  vessel,  which  was 

insured  on  a  voyage  to  a  port  in  Brazil,  should  be  seized  for 

violation  of  the  Portuguese  revenue  laws.      She  was,  in  fact, 

engaged  on  a  smuggling  adventure,  and  was  seized  at  a  distance 

of  five  leagues  from  the  Portuguese  coast.     An  action  having 

been  brought  to  recover  for  the  loss  of  the  vessel,  the  stipulation 

in  the  policy  was  made  the  ground  of  defence.     It  was  urged  in 

answer  that  the  stipulation  must  be  taken  to  have  had  reference 

to  a  lawful  seizure;  whereas  the  seizure  had  been  illegal,  by 

reason  of  its  having  taken  place  more  than  three  miles  from  the 

coast,  and,  therefore,  out  of  the  jurisdiction  of  the  Portuguese 

authorities.     But   the    defence    prevailed.      Marshall,    C.J.,   in 

giving  the  judgment  of  the  Court,  says  : 

That  the  law  of  nations  prohibits  the  exercise  of  any  act  or  authority  over  a  vessel 
in  the  situation  of  the  Aurora^  and  that  this  seizure  is,  on  that  account,  a  mere  marine 
trespass,  not  within  the  ezceptionf  cannot  be  admitted.  To  reason  from  the  extent  of 
protection  a  nation  will  afford  to  foreigners  to  the  extent  of  the  means  it  may  use  for 
its  own  security,  does  not  seem  to  be  perfectly  correct.  It  is  opposed  by  principles 
which  are  universally  acknowledged.  The  authority  of  a  nation  within  its  own  terri- 
tory is  absolute  and  exclusive.  The  seizure  of  a  vessel  within  the  range  of  its  cannon 
by  a  foreign  force  is  an  invasion  of  that  territory,  and  is  a  hostile  act  which  it  is  its  duty 
to  repel.  But  its  power  to  secure  itself  from  injury  may  certainly  be  exercised  beyond 
the  limits  of  its  territory.  Upon  this  principle  the  right  of  a  belligerent  to  search  a 
neutral  vessel  on  the  high  seas  for  contraband  of  war  is  universally  admitted,  because 
the  belligerent  has  a  right  to  prevent  the  injury  done  to  himself  by  the  assistance  in- 
tended for  his  enemy:  so,  too,  a  nation  has  a  right  to  prohibit  any  commerce  within 
its  colonies.  Any  attempt  to  violate  the  laws  made  to  protect  this  right  is  an  injury 
to  itself  which  it  may  prevent,  and  it  has  a  right  to  use  the  means  necessary  for  its 
prevention.  These  means  do  not  appear  to  be  limited  within  any  certain  marked 
boundaries,  which  remain  the  same  at  all*  times  and  in  all  litoations.    If  they  are 
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Bw«  saoh  M  nxuiecauarily  to  t«x  and  hanat  foxvign  oommeroe,  foreign  luttfoiii  will  iwdit 

V.  their  exeroise.    If  they  are  such  m  are  roMonable  and  neoaeeary  to  saoue  their  laws 

Kmi.  from  yiolation,  they  will  be  lubmittod  to. 

In  different  seas  (oontinnes  the  Chief  Jostioe),   and  on  different  coasts,  a  wider 

1876.  or  more  oontraoted  range,  in  which  to  exeroise  the  Tigilance  of  the  government,  will 

—  be  assented  to.     Thns,  in  the  Ohannelf  where  a  Tory  great  part  of  the  commerce  to 
Jwigdietum —  and  from  all  the  north  of  Enrope  passes  through  a  very  narrow  sea,  the  seizure  of 

Foreigner —    Tcssels  on  suspicion  of  attempting  an  illicit  trade  must  necessarily  be  restricted  to  Tciy 

Matuicaiahter  narrow  limits ;  but,  on  the  coast  of  South  America,  seldom  frequented  by  vessels  but 

on  the  nigh     for  the  purpose  of  illicit  trade,  the  Tigilance  of  the  goTemment  may  be  extended  soma- 

B€a§,  what  further ;   and  foreign  nations  submit  to  such  regulations  as  are  reasonable  in 

themseWee  and  are  really  necessary  to  secure  that  monopoly  of  colonial  commerce 

which  is  claimed  by  all  nations  holding  distant  possessions. 

Indeed,  the  rig^^t  given  to  our  own  revenue  cutters  to  vint  vessels  four  leaguea 
from  our  coast,  is  a  declaration  that,  in  tiie  opinion  of  the  American  Government,  no 
such  principle  as  that  contended  for  has  a  real  existence. 

To  this  class  of  enactments  belong  the  Acts  imposing  penalties 
for  the  violation  of  nentrality^  and  the  so-called  ''Hovering 
Acts/'  and  Acts  relating  to  the  Castoms.  Thns  the  Foreign 
Judgment  of  Enlistment  Act  (33  &  34  Vict,  c.  90),  which  imposes  penalties 
urn,  .J.  £^j.  yariQ^ia  acta  done  in  violation  of  neutral  obligations,  some  of 
which  are  applicable  to  foreigners  as  well  as  to  British  sabjects, 
is  extended  in  sect.  2  to  lal  the  dominions  of  Her  Majesty, 
"including  the  adjacent  territorial  waters.''  By  the  Act  of  the 
last  session,  39  &  40  Yict.  c.  36,  for  the  consolidation  of  Acts 
relating  to  the  Customs,  it  is  enacted  by  sect.  179,  embodying 
the  provisions  of  sect.  212  of  the  previous  Act  of  the  16  &  17 
Vict.  c.  107 : 

That,  if  a  foreign  vessel,  belonging  in  part  to  any  of  Her  Majesty's  subjects,  or 
having  half  the  persons  on  board  subjects  of  Her  BCajesty,  is  found  within  four  leagues 
of  the  coast  between  the  North  Foreland  and  Beachy  Hesd,  or  within  eight  leagu  es  of 
any  other  part  of  the  coast ;  or  if  a  foreign  vessel  having  one  or  more  of  Her  S&jesty's 
subjects  on  board,  is  found  within  three  leagues,  or  a  foreign  vessel  irrespectively  of  having 
any  British  subject  on  board  is  found  within  three  miles  of  the  coast,  conveying 
spirits,  tea,  or  tobacco,  otherwise  than  in  vessels  or  paokn§as  of  certain  specified 
dimensions,  the  articles  in  question  as  well  as  the  vessel  Itself  are  made  liable  to  for- 
feiture ;  and  every  person  who  shall  be  found  or  discovered  to  have  been  on  board  any 
ship  or  boat  liable  to  forfeiture  as  aforesaid,  within  three  leagues  of  the  coast  if  a 
British  subject,  or  within  one  league  if  a  foreigner,  or  on  board  any  vessel  in  Her 
Majesty's  service,  or  on  board  any  foreign  post  o£5ce  paoket  employed  in  carrying 
mails  between  any  foreign  country  and  the  United  Kingdom,  having  on'  board  any 
spirits  or  tobacco  in  such  packages  as  aforesaid,  or  any  tobacco  stalks,  tobacco  stalk 
flour,  or  snu£P  work,  shall  forfeit  a  sum  not  exceiieding  one  hundred  pounds ;  and  every 
such  person  may  be  detained  and  taken  before  any  justice  to  be  dealt  with  as  herein- 
after directed,  provided  that  no  person  shall  be  detained  whilst  actually  on  board  any 
vessel  in  the  service  of  a  foreign  state  or  country. 

In  this  section  the  Legislature  has  also  gone  so  far  as  to  enact 
that  any  ship  or  boat  liable  to  seizure  or  examination  under  this 
or  any  Act  for  the  prevention  of  smuggling — which  would 
include  any  foreign  vessel  within  the  respective  limits  above 
mentioned— not  bringing  to,  when  required  by  any  vessel 
employed  for  the  prevention  of  smuggUn^,  may  be  fired  into. 
It  thus  appears,  no  doubt,  that,  so  far  as  the  civil  consequences 
of  smuggling  are  concerned,  the  Legislature  has  gone  the  length 
of  making  foreign  vessels  and  goods  liable  to  forfeiture  within  the 
three-mile  distance,  irrespectively  of  their  having  any  of  the 
Queen's  subjects  on  board.  And  when,  by  sect.  235,  personal  penal- 
ties are  imposed  for  breaches  of  the  Act,  while  British  subjects 
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foand  in  any  ship  liable  to  forfeiture  within  the  distances  specified        Rbg. 
in  the  section  are  liable  to  the  penalties  imposed  by  the  Act^       ^^- 

foreigners  are  made  so  only  when  found  in  such  vessels  within  a        ' 

league  of  the  coast.  We  have^  therefore,  here  an  application  of  1876. 
the  penal  law  to  foreigners  within  the  three-mile  zone;  but,  as  I  r  "TT.  _ 
have  already  observed,  a  nation  is  entitled  to  take  such  measures  Foreigner-- 
as  it  may  deem  necessary  for  the  protection  of  its  revenue,  within  Manslaughter 
a  reasonable  distance  from  its  shores ;  and  Parliament  may  have  ^  '**  ^'^* 
deemed  the  three  miles  a  reasonable  distance  within  which  to 
make  foreigners  amenable  to  penalties  under  the  customs  laws, 
without  at  all  assuming  that  the  foreigner  within  the  three-mile 
zone  should  be  subjected  generally  to  the  criminal  law.  The 
other  enactments  affecting  foreign  ships,  or  foreigners  in  such 
ships,  occur  in  the  Merchant  Shipping  Acts,  statutes  passed 
for  the  government  of  the  mercantile  marine.  The  original  Act 
(17  &  18  Vict.  c.  104),  is  divided  into  separate  parts,  and  nothing  jadgment  of 
relating  to  foreign  ships  occurs  in  the  three  first  parts.  Part  IV.,  Oockburn,O.J 
commencing  at  sect.  291,  relates  to  "  Safety  and  the  prevention  of 
incidents,''  and  is  applicable  to  British  ships  only,  with  the  ex- 
ception of  foreign  steamships  carrying  passengers  between  places 
in  the  United  Kingdom,  foreign  steamers  having,  by  a  statute 
passed  shortly  before,  been  authorised  to  be  employed  in  the 
coasting  trade  of  this  country.  Important  regulations  with  refe- 
rence to  navigation  are  made  by  the  Act,  and  parties  neglecting 
them  are  subject  to  penalties;  but  although  the  observance  of 
these  regulations  on  the  part  of  foreign  vessels  is  as  essential  to  the 
safety  of  the  navigation  as  the  observance  of  them  by  British 
vessels,  the  latter  alone  are  named,  and  tha  statute  is  silent  as  to 
the  observance  of  the  regulations  by  foreign  vessels  even  within  the 
three  miles.  Part  IV.  of  the  Merchant  Shipping  Act  has  received 
its  completion  in  the  Merchant  Shipping  Acts  Amendment  Act  of 
1878  (36  &  37  Vict.  c.  85),  and  the  Amendment  Act  of  the  last 
session  of  1876  (39  &  40  Vict.  c.  86).  By  sect.  16  of  the  former,  very 
stringent  provisions  are  made  as  to  the  duties  of  masters  of  vessels 
in  cases  of  collision ;  and  very  serious  consequences,  some  of  them 
of  a  penal  character,  attach  to  non-performance.  A  master  under 
such  circumstances  is  to  stay  by  the  other  vessel,  and  render  every 
practicable  assistance  which  may  be  necessary  for  its  safety  com- 
patible with  that  of  his  own,  and  to  give  the  master  of  the  other 
vessel  the  necessary  information  to  identify  his  own.  If  he  fails 
in  either  of  these  particulars,  the  collision  is  to  be  presumed  to 
have  arisen  through  his  neglect  or  default.  So  far  the  enactment 
is  general.  But  when  the  statute  goes  on  to  enact  that,  if  the 
master  fails  herein,  he  shall  be  guilty  of  a  misdemeanor,  it  con- 
fines the  enactment  to  the  master  of  British  vessels.  The 
Merchant  Shipping  Amendment  Act  (36  &  37  Vict.  c.  85),  as 
also  the  Act  of  the  last  session  (39  &  40  Vict.  c.  86),  which 
makes  it  a  misdemeanor  to  send  to  sea  an  unworthy  ship — and 
enacts  that  a  ship  about  to  sail  from  any  part  of  the  United  King- 
dom, being  by  reason  of  her  defective  condition,  or  overloading,  or 
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Rbq.        improper  loadings  unsafe,  may  be  provisionally  detained  in  order  to 
"•  be  surveyed,  and,  if  found  unfit,  may  be  finally  detained  by  order 

_^"       of  the  Board  of  Trade — confines  the  former  enactment  to  British 
1876.        ships  alone.     It  applies  the  latter  to  foreign  ships,  but  only  to  the 
."T":        cases  in  which  the  foreign  ship  has  taken  in  her  cargo  or  any  part 
Fc^^^~  of  it  in  a  British  port.     With  regard  to  the  "liability  of  ship- 
Mansiauahter  owners/^  which  forms  the  subject  of  Part  IX.  of  the  first-mentioned 
on  the  High    A.ct,  the  enactments  being  general  in  their  terms,  without  any 
**^**        specific  reference  to  distance,  it  has  been  held  by  judicial  con- 
struction that  the  limitation  on  such  liability  created  by  sect.  603 
applies  to  damage  done  to  foreign  vessels  by  collision  if  occurring 
within  the  distance  of  three  miles  from  the  coast.     But,  where  it 
has  been  so  held,  the  foreign  vessel  has  been  seeking  the  redress 
afforded  by  British  law,  in  a  British  court,  in  respect  of  damage 
done  by  a  British  ship.     The  strongest  instance  of  legislation 
Judgment  of  relating  to  foreign  shipping  is  the  provision  in  this  part  of  the 
Gockbnm.G.J.  Act,  which,  in  sect.  257,  enacts  that. 

Whenever  any  injury  has,  in  any  part  of  the  world,  been  caused  to  any  property 
belonging  to  Her  Majesty  or  to  any  of  Her  Majesty's  subjects  by  any  foreign  ship,  if  at 
any  time  thereafter  such  ship  is  found  in  any  port  or  river  of  the  United  Kingdom  or 
within  three  miles  of  the  coast  thereof,  it  shall  be  lawful  for  the  judge  of  any  court  of 
record  in  the  United  Kingdom,  or  for  the  Judge  of  the  High  Court  of  Admiralty,  or  in 
Scotland  the  Court  of  Session,  or  the  sherifiF  of  the  county  within  whose  jurisdiction 
such  ship  may  be,  upon  it  being  shown  to  him  by  any  person  applying  summarily  that 
such  injury  was  probably  caused  by  the  misconduct  or  want  of  skill  of  the  master  or 
mariners  of  such  ship,  to  issue  an  order  directed  to  any  officer  of  customs,  or  other 
officer  named  by  such  judge,  requiring  him  to  detain  such  ship  until  such  time  as  the 
owner,  master,  or  consignee  thereof  has  made  satisfaction  in  respect  of  such  injury, 
or  has  given  security,  to  be  approved  by  the  judge,  to  abide  the  event  of  any  action, 
suit,  or  other  legal  proceeding  that  may  be  instituted  in  respect  of  such  injury,  and  to 
pay  all  costs  and  damages  that  may  be  awarded  thereon ;  and  any  officer  of  customs 
or  other  officer  to  whom  such  order  is  directed  shall  detain  such  ship  accordingly. 

In  one  respect  this  enactment  is  independent  of  the  three-mile 
principle,  as  it  extends  the  liability  to  seizure  for  damage  done  to 
British  property  by  a  foreign  ship  in  every  part  of  the  world.  But 
it  is  undoubtedly  a  strong  assertion  of  dominion  over  foreign  ships, 
and  is  a  striking  instance  of  the  adoption  of  the  three-mile  prin- 
ciple. It  may,  however,  be  doubted  whether  the  enactment  would 
apply  to  a  ship  on  a  foreign  voyage.  The  authority  is  to  "detain/* 
not  seize,  and  would  therefore  seem  applicable  only  to  a  vessel 
voluntarily  seeking  our  waters  otherwise  than  for  the  purpose  of 
passage,  and  so  bringing  itself  within  our  jurisdiction.  Moreover, 
the  purpose  is  to  obtain  satisfaction,  not  to  punish.  There  is  here 
no  application  of  the  criminal  law  to  those  on  board.  The  enact- 
ments relating  to  pilotage  are  general  in  their  terms,  making  no 
distinction  between  British  and  foreign  ships.  The  compulsory 
obligation  to  take  a  pilot  would,  no  doubt,  attach  to  a  foreira 
vessel  seeking  or  being  within  our  ports.  But  in  the  case  of  the 
Oirolamo,  Sir  John  Nicholl  had  expressed  great  doubt  whether 
the  same  rule  would  a-pply  to  a  foreign  vessel  leaving  our  waters 
on  a  foreign  voyage.  These  being  the  instances  in  which  alone 
the  Legislature  has  applied  the  principle  of  the  three-mile  juris- 
diction, it  is  apparent  that,  with  the  exception  of  the  penalties 
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imposed  for  violation  of  neutral  duties  or  breaches  of  the  revenue        Baa. 
or  fishery  laws,  there  has  been  no  assertion  of  legislative  authority       ^^ 

in  the  general  application  of  the  penal  law  to  foreigners  within        ' 

the  three-mile  zone.  The  Legislature  has  omitted  to  adopt  the  1876. 
alleged  sovereignty  over  the  littoral  sea^  to  the  extent  of  making  j  .  T~7  _ 
our  penal  law  applicable  generally  to  foreigners  passing  through  For$igner-^ 
it  for  the  purpose  of  navigation.  Can  a  court  of  justice  take  upon  Manslauahter 
itself^  in  such  a  matter,  to  do  what  the  Legislature  has  not  thought  ^  ^^  ^^^ 
fit  to  do — ^that  is,  make  the  whole  body  of  our  penal  law  applicable 
to  foreign  vessels  within  three  miles  of  our  coasts  ?  It  is  further 
apparent  from  these  instances  of  specific  legislation  that,  when 
asserting  its  power  to  legislate  with  reference  to  the  foreigner 
within  the  three-mile  zone.  Parliament  has  deemed  it  necessary, 
wherever  it  was  thought  right  to  subject  him  to  our  law,  expressly 
to  enact  that  he  should  be  so.  We  must  take  this,  I  think,  as  an 
exposition  of  the  opinion  of  Parliament  that  specific  legislation  is  Judgment  of 
here  necessary,  and  consequently,  that  without  it  the  foreigner  in  Oookbam^CJ. 
a  foreign  vessel  will  not  come  within  the  general  law  of  this 
country  in  respect  of  matters  arising  on  the  sea.  Legislation,  in 
relation  to  foreign  ships  coming  into  British  ports  and  waters, 
rests  on  a  totally  different  principle,  as  was  well  explained  by 
Dr.  Lushington  in  the  case  of  the  Annapolis  (1  Lush.  Adm.  295.) 
A  collision  having  taken  place  in  the  Mersey,  between  the 
Annapolis,  an  American  ship,  and  the  Johanna  8toll,  a  Prussian 
barque,  and  the  Court,  assisted  by  the  Trinity  Masters,  having 
decided  on  the  facts  that  the  Annapolis  was  alone  to  blame,  the 
owners  of  that  vessel  claimed  immunity  on  the  ground  that  the 
vessel  had  been  in  charge  of  a  pilot  who  had  been  taken  on  board 
in  compliance  with  the  Local  Pilot  Acts,  which  required  that  a 
pilot  should  be  taken  on  board  by  all  vessels  entering  the  Mersey 
off  a  station  called  Point  Lynas,  and  the  pilot  had  been  takeof  on 
board  accordingly  at  a  distance  of  more  than  tliree  miles  from  the 
shore.  To  this  defence  it  was  answered,  on  behalf  of  the  owners 
of  the  damaged  vessel,  that  the  having  a  pilot  on  board  was  a  good 
defence  only  where  taking  a  pilot  was  compulsory  by  Act  of  Par- 
liament, but  that  here  there  was  no  such  compulsion,  as  Parlia- 
ment had  no  power  to  legislate  in  respect  of  foreign  vessels  at  a 
greater  distance  than  three  miles  from  the  coast.  Rut  this  was 
held  not  to  apply  to  a  vessel  voluntarily  seeking  a  British  port. 

The  Parliament  of  Great  Britain,  it  is  true  (says  Dr.  Lnshington),  has  not,  accord- 
ing to  the  principles  of  public  law,  any  authority  to  legislate  for  foreign  Teasels  on 
the  high  seas,  or  for  foreigners  out  of  the  limits  of  British  jurisdiction ;  though,  if 
Parliament  thought  fit  so  to  do,  this  Court,  in  its  instance  jurisdiction  at  least,  would 
be  bound  to  obey.  In  cases  admitting  of  doubt,  the  presumption  would  be  that  Parlia- 
ment intended  to  legislate  without  violating  any  rule  of  international  law,  and  the 
construction  has  been  accordingly.  Within,  however,  British  jurisdiction,  namely, 
within  British  territory,  and  at  sea  within  three  miles  from  the  coast,  and  within  all 
British  rivers  intra  Jauces,  and  over  foreigners  in  British  ships,  I  apprehend  that  the 
British  Parliament  has  an  undoubted  right  to  legislate.  I  am  further  of  opinion  that 
Parliament  has  a  perfect  right  to  say  to  foreign  ships  that  they  shall  not, 
without  complying  with  British  law,  enter  into  British  ports,  and  that  if  they  do  enter 
they  shall  be  subject  to  penalties,  unless  they  have  previously  complied  with  the  requi- 
sitions ordained  by  the  British  Parliament ;  whether  those  requisitions  be,  as  in  fonuer 
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B.EQ.  times,  certi£oAt6B  of  origin,  or  clearances  of  any  description  from  a  foreign  port,  or 

t^.  clean  bills  of  health,  or  the  taking  on  board  ApUot  at  any  plaoe  in  or  out  of  British 

'Sis.jv.  jurisdiction  before  entering  Britidi  waters.    Whether  the  Parliament  has  so  legislated 

is  now  the  question  to  be  considered. 

^^*  That  I  may  not  be  thought  to  have  left  any  material  part  of 

Jurisdiction—  ^^^  inquiry  untouched^  I  proceed  to  consider  the  few  judicial 
Foreigner—   decisions  which^  in  addition  to  those  already  adverted  to^  have 
^anslauahter  been  pronounced  in  connection  with  this  subject,  in  order  to  eee 
'^  seas!^      whether  authority  can  be  gathered  from  them  for  application  of 
the  law  as  contended  for.  The  case  of  the  Twee  Qebroeders  (3  Bob. 
Adm.  162)  has  been  much  relied  on,  as  showing  that  the  doctrine 
of  the  three-mile  zone  was  recognised  and  acted  upon  by  Lord 
Stowell  in  that  case.     The  question  was  eus  to  the  validity  of  the 
capture  of  a  ship  by  the  boats  of  a  ship  of  war,  the  legality  being 
dispujied  on  the  ground  that,  though  the  capture  had  taken  plaoe 
on  the  high  sea,  the  ship  itself,  by  the  boats  of  which  it  had  been 
Judgment  of  effected,  had  been  lying  in  Prussian  waters  at  the  time  of  the 
Cockbum,O.J.  capture. 

I  am  inclined  to  think  (says  Sir  William  Scott),  on  an  inspection  of  the  charts 
and  on  hearing  what  has  been  urged,  that  she  was  lying  within  the  limits  to  which 
neutral  immunity  is  usually  conceded.  She  was  lying  in  the  eastern  branch  of  the 
Eems,  within  what  may,  I  think,  be  considered  as  a  distance  of  three  miles  at  most 
from  East  Friesland.  An  exact  measurement  cannot  easily  be  obtained,  but  in  a  case 
of  this  nature  in  which  the  Court  would  not  willingly  act  with  an  unfavourable 
minuteness  towards  a  neutral  state,  it  will  be  disposed  to  calculate  the  distance  very 
liberally,  and  more  especially  as  the  spot  in  question  is  a  sand  coTered  with  water 
only  on  the  flow  of  Uie  tide,  but  immediately  connected  with  the  land  of  East  Fries- 
land,  and,  when  dry,  may  be  considered  as  making  part  of  it.  I  am  of  opinion  that 
the  ship  was  lying  within  those  limits  in  which  all  direct  hostile  operations  are  by  the 
law  of  nations  forbidden  to  be  exercised. 

Lord  Stowell  certainly  here  seems  to  have  considered — though 
it  was  scarcely  necessary  to  the  decision  of  the  case  before  him, 
as  the  place  in  question  at  low  water  became  part  of  the  adjacent 
land,  that,  to  the  extent  of  three  miles,  the  sea  adjoining  the 
shore  of  a  neutral  state  must  be  considered  as  neutral  water.  But 
it  should  be  remarked  that  the  three-miles  distance  had  at  this 
time  been  adopted  in  a  series  of  treaties  (as  has  already  been  men- 
tioned) as  the  limit  of  neutral  waters.  It  by  no  means  follows 
that  the  great  jurist  would  have  held  it  to  be  part  of  the  territory 
of  the  neutral  state  to  the  extent  to  which  the  doctrine  now  con- 
tended for  would  carry  it.  It  is  plain  tx)  anyone  who  carefully 
peruses  the  judgment  of  Lord  Stowell  that  that  judgment  was 
carefully  confined  to  the  matter  of  neutrality.  Speaking  of 
neutral  waters,  he  says :  ^^  Such  waters  are  considered  as  the 
common  thoroughfare  of  nations,  though  they  may  be  so  far  terri- 
tory as  that  any  actual  exercise  of  hostility  is  prohibited  therein.^' 
In  the  case  of  the  brig  Ann  (1  Gall.  61),  by  an  Act  of  Congress 
an  embargo  had  been  laid  on  ^'  all  ships  and  vessels  in  the  ports 
and  places  within  the  limits  and  jurisdiction  of  the  United  States.'' 
The  vessel  had  been  seized  by  the  collector  of  the  port  of  New- 
buryport,  and  libelled  in  the  district  court,  for  having  sailed  on  a 
voyage  to  Jamaica  contrary  to  the  Act.  It  appeared  that  the 
brig  had  arrived  off  the  port  and  anchored  within  two  or  three 
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miles  of  the  shore ;  and^  after  taking  in  provisions^  stores^  and  Rio. 

water,  had  sailed  with  cargo  for  Jamaica.      On  her  return  to  the  ^^ 

United  States  she  was  seized,  as  has  been  stated.      Story,  J.,  in        ! 

delivering  judgment,  says :  1876. 

As  soon  as  the  Ann  arrived  off  Newbaryport,  and  within  three  miles  of  the  shore,  Juritdietitm-^ 
it  is  clear  that  she  was  within  the  acknowledged  dominion  of  the  United  States.    Foreifftur — 
All  the  writers  npon  public  law  agree  that  every  nation  has  ezelnslTe  jurisdiction  Manslaughter 
to  the  distance  of  a  cannon-^ot  or  marine  league  over  the  waters  adjacent  to  ito      on  M«  high 
shores.  teas. 

For  which  position,  however,  he  cites  no  other  authority  than 
that  of  Bynkershoek.  "  And  this  doctrine,^'  he  continues,  "  has 
been  recognised  by  the  Supreme  Court  of  the  United  States,'' 
for  which  he  cites  the  case  of  Ohvrch  v.  Hubbwrd  (2  Cranch, 
N.  S.  234),  which  case  has  been  already  referred  to,  and  whioh, 
as  we  have  seen,  proceeded  on  a  totally  different  principle. 
^*  Such  waters,''  Justice  Story  adds,  "  are  considered  as  part  of  judgment  of 
the  territority  of  the  sovereign."  "  The  Ann  was  certainly  in  a  G<)ckbum,0  JF. 
place  within  the  jurisdiction  of  the  United  States." 

This,  it  is  true,  was  the  decision  of  a  single  judge,  but  it  was 
that  of  a  very  eminent  jurist,  whose  opinion  is  entitled  to  great 
respect.  But  it  is  to  be  observed  that  the  ship  in  question  was 
an  American  ship  which  owed  obedience  to  the  American  law. 
In  the  case  of  the  Leda  (Swa.  Adm.  42),  the  three-miles  distance 
was  held  to  be  included  in  a  provision  in  sect.  460  of  the  Merchant 
Shipping  Act  (17  &  18  Vict.  c.  104)  as  to  disputes  arising  with 
respect  to  salvage  in  ^'the  United  Eongdom."  Distinguishing 
salvage  as  referred  to  in  this  section  from  assistance  rendered  to 
any  vessel  stranded  on  the  shore,  or  in  any  way  in  distress  on  the 
shore  of  any  sea  or  tidal  water  within  the  limits  of  the  United 
Kingdom,  provided  for  by  sect.  458,  Dr.  Lushington,  in  giving 
judgment^  says : 

Then  arises  another  question, — ^what  are  the  limits  of  the  United  Kingdom,  accord* 
iog  to  the  intention  and  true  construction  of  the  statute  ?  Now,  the  only  answer  I 
can  conceive  to  that  question  is — unfortunately,  it  is  one  which  must  be  answered 
somehow  or  other — the  land  of  the  United  Kingdom  and  three  miles  from  the  shore. 
Such  I  apprehend  to  be  the  utmost  extent  to  which  I  can  ^o ;  for,  neither  in  law  nor 
in  common  parlance  is  the  high  sea  at  a  greater  distance  from  shore  than  three  miles 
called  the  United  Kingdom. 

We  have  here  to  a  certain  extent  a  judicial  recognition  of  the 
three-miles  principle,  but  the  decision  had  not,  it  should  be 
observed,  any  reference  at  all  to  foreign  ships.  The  application 
of  this  statute,  when  a  foreigner  resorts  to  the  courts  of  this 
country  for  redress,  may  be  said  to  rest  on  a  different  principle. 
In  the  case  of  the  Vernon  (1  Wm.  Rob.  316),  Dr.  Lushington 
held  that  foreigners  resorting  for  redress,  in  cases  of  collision,  to 
the  courts  of  this  country,  must  be  bound  by  the  regulations  as 
to  pilotage  by  reason  of  their  seeking  the  protection  of  English 
law.  A  Norwegian  vessel,  the  Ahen,  had  been  damaged  in  a 
collision  with  the  Vernon,  an  English  vessel,  and  it  had  been 
decided  by  Trinity  Masters  that  the  Vernon  was  alone  to  blame, 
through  the  fault  of  the  pilot  who  had  charge  of  the  ship.     Tiie 
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Hmi.        defence  was,  that  at  the  time  of  the  collimon  the  Vernon  had 

,  ^-  had  a  pilot  on  boards  in  conformity  with  the  Pilotage  Acts.     To 

^^'       this  it  was  answered  on  the  part  of  the  plamtiflh,  that  a  foreign 

1876.       shipowner  conld  not  be  prejndiced  by  the  obligation  of  the  British 

. J—-        ownerSj   the  defendants,  to  take  a  pilot,   by  the  Engtish  law. 

ForvMner—    Bnt  it  was  held  that  a  foreigner  resorting  to  a  local  court  for 

MmiLighter  rcdress  must  take  the  reme^  according  to  the  lex  fori,  as  being 

cmtheiugk    j^q  only  law  which  that  tribunal  is  anthorised  to  administer; 

'*"''        consequently,  that  what  woold  haye  been  a  good  defence  to  the 

foreign  vessel,  if  defendant  in  the  snit,  was  equally  a  defence  to 

the  owner  of  a  British  yessel  when  sued  by  the  owner  of  the 

foreign  ship. 

UpoQ  the  general  prinoiplee  of  international  law  (laTB  Dr.  Lnahington),  whooTer 
snes  in  the  court  of  any  ooontry  mnat  take  the  remedy  which  the  law  of  that  country 
allows.  If  a  contract  ie  made  abroad,  it  may  be  expounded  by  the  law  of  the 
country  where  it  was  made,  or  by  the  law  of  the  country  where  it  is  to  be  executed ; 

Judgment  of  but  where  a  remedy  is  sought  to  be  obtained,  the  party  must  take  it  according  to  the 

Qockbnm,C.J.  1*^  of  that  country  in  which  it  is  to  be  enforced. 

In  the  case  of  The  General  Iron  Screw  Colliery  Company  v.  Sch  itr- 
mcmns  (1  J.  &  H.  180),  it  was,  however,  held,  without  recurrence 
to  the  principle  of  this  decision,  that  the  limitation  on  the 
liabiUl^  of  a  shipowner  in  a  case  of  collision,  created  by  sect. 
504  of  the  Merchant  Shipping  Act  (17  &  18  Vict.  c.  104) 
applied  to  a  case  of  damage  done  by  a  British  to  a  foreign 
yessel,  where  the  collision  occurred  within  three  miles  of  the 
English  coast.  Wood,  V.C.,  who,  in  the  prior  case  of  Cope  v. 
Doherty  (4  K.  &  J.  367),  had,  as  we  have  seen,  held,  where  one 
foreign  ship  had  been  damaged  by  another  on  the  ocean,  that 
the  statute  did  not  apply,  on  the  ground  that  the  foreign  ship 
could  not  be  abridged  of  its  right  by  an  Act  of  the  ^British 
Legislature,  here  held  that  the  statute  took  effect,  the  collisiou 
having  happened  within  the  three  miles,  although  no  mention  of 
the  three-miles  distance  is  made  in  the  enactment  in  question. 
He  says : 

As  to  the  question,  how  far  our  Legislature  could  properly  affect  the  rights  of 
foreign  ships  within  the  limits  of  three  miles  from  the  coast  of  this  country,  there 
can  be  no  possible  doubt  that  the  water  below  low-water  mark  is  part  of  the  high 
seas.  But  it  is  equally  beyond  question  that  for  certain  purposes  every  country  may. 
by  the  common  law  of  nations,  legitimately  exercise  jurisdiction  over  that  portion  of 
the  high  seas  which  lies  within  the  distance  of  three  miles  from  its  shores.  Whether 
this  limit  was  determined  with  reference  to  the  supposed  range  of  cannon,  on  the 
principle  that  the  Jurisdiction  is  measured  by  the  power  of  enfon^ing  it,  is  not 
material,  for  it  is  clear,  at  any  rate,  that  it  extends  to  the  distance  of  three  miles  ; 
and  many  instances  may  be  given  of  the  exercise  of  such  jurisdiction  by  various 
nations.  This  being  so,  one  would  certainly  expect  that  tliat  recognised  limit  would 
be  the  extent  of  the  jurisdiction  over  foreign  ships  which  the  Merchant  Shipping  Act 
would  purport  to  exercise.  In  dealing  with  so  large  a  subject,  the  natural  desire  of 
the  Legislature  would  be  to  exert  all  the  jurisdiction  which  it  could  assert  with  a  due 
regard  to  the  rights  of  other  nations. 

Further  on  he  says : 

Authorities  have  been  cited  to  the  effect  that  every  nation  has  the  right  to  use  the 
high  seas,  even  within  the  distance  of  three  miles  from  the  shore  of  another  country ; 
and  it  was  contended  tliat  it  was  not  legitimate  to  interfere  with  foreigners  so  using 
this  portion  of  the  common  highway,  except  for  the  bond  fidt  purposes  of  defence, 
protection  of  the  revenue,  and  the  like.    It  is  not  questioned  that  there  is  a  right  of 
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inteiloronoe  for  defence  and  revenue  porposeB ;  and  it  is  difflcnlt  to  understand  why  Kbo. 

a  country,  haying  this  kind  of  territorial  jurisdiction  over  a  certain  portion  of  the  <;. 

high  road  of  nations,  should  not  exercise  the  right  of  settling  the  rules  of  the  road  in  Kkvn. 

the  interests  of  commerce.    An  exercise  of  jurisdiction  for  such  a  purpose  would  be,  ■ 

at  least,  as  beneficial  as  for  purposes  of  defence  and  reyenue.  1876. 

There  is  here^  no  doubt^  a  dear  recognition  of  the  three-miles  JwrUdkHtm— 
principle  for  certain  purposes;   but,  as  in  the  preceding  case,  ^^l^^httr 
the  foreigner  was  seeking  redress  by  the  application  of  the  local    on  the  Hgh 
law.     The   question  was  as  to  the  construction  of  an  Act  of       ^eas. 
Parliament,  and  whether  the  Act,  general  in  its  terms,  included 
a  foreigpi  vessel  within  the  three-miles  distance,  and  the  language 
of  the  learned  Vice-chancellor  is  certainly  very  far  from  saying 
that  the  sea  in  question,  without  the  intervention  of  the  Legis- 
lature, is  to  be  taken  to  be  the  territory  of  the  local  state  for  all 
purposes  whatsoever,  so  that,  independently  of  legislation,  the 
local  law  will  apply  universally  within  it.     This  decision  would, 
however,  appear  to  be  scarcely  reconcilable  with  those  of  Lord  oJol^rn  CJ. 
Stowell  and  Sir  John  NichoU  in  former  cases.     In  the  case  of 
The  Carl  Johann,  referred  to  by  Sir  John  Nicholl  in  the  case  of 
The  Oirolamo  (3  Hagg.  169),  where  a  Swedish  vessel  had  run 
down  an  English  one,  and  the   registrar's   report  as  to  the 
amount  of  the  damage  was  objected  to,  on  the  ground  that  the 
amount  of  the  damage  as  reported  exceeded  the  value  of  the 
ship  and  freight,  to  which,  by  the  Act  then  in  force  (53  Geo.  3, 
c.  159),  the  liability  of  the  shipowner  was  limited.  Lord  Stowell 
held— 

That  the  new  rule  introduced  by  63  Geo.  3,  was  one  of  domestic  policy ;  and  that 
with  reference  to  foreign  vessels,  it  only  applied  to  oases  where  the  adyantages  and 
disadvantages  of  such  a  rule  were  common  to  them  and  to  British  Tessels;  that  if 
all  states  adopted  the  same  rule,  tiiere  would  be  no  difficulty,  but  no  such  general  rule 
was  alleged ;  that  if  the  law  of  Sweden  adopted  such  a  rule,  it  would  apply  to  both 
countries,  but  that  Sweden  oould  not  claim  the  protection  of  the  statute  without 
affording  a  similar  protection  to  British  subjects. 

Qe  therefore  dismissed  the  petition  on  behalf  of  the  Oarl 
Johann^  and  finally  condemned  her  owners  to  make  good  the 
damage  reported. 

This  judgment  (says  Sir  John  Nicholl,  observing  upon  it)  appears  to  be  a  direct 
authority  that  these  Acta,  however  bindiiig  in  the  municipal  courts,  nay,  possibly  in 
this  court,  as  between  subject  and  subject,  cannot  be  set  up  by  a  foreign  ship  in  this 
jurisdiction. 

In  the  case  of  The  NoaU-a  Signora  de  loa  Dolores  (1  Dods.  290), 
Lord  Stowell  held  that  foreigners,  when  saing  British  subjects 
in  the  Court  of  Admiralty,  on  a  claim  arising  out  of  and  de- 

1)ending  on  the  law  of  nations,  were  not  bound  by  our  municipal 
aw.  A  suit  having  been  instituted  to  obtain  restitution  and 
damages  for  the  illegal  capture  of  a  Spanish  ship  by  an  English 
privateer,  it  appeared  that  the  name  of  a  deceased  party,  whose 
representative  was  a  defendant  in  the  suit,  though  he  was  in  fact 
a  part  owner,  had  not  been  put  on  the  register  in  conformity 
with  the  Act  (26  Geo.  3,  c.  60).     An  objectien  having  been  taken 
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Rio.        to  the  liability  on  thia  ground^  Lord  Stowell^  in  giving  jadgment^ 

Km.       ^y® ' 

JTir  It  18  oerUiiily  troe  tlutt  the  Act  of  Paiiiament,  commonly  called  Lord  LiTerpool's 

Act  (26  Geo,  3,  c.  60),  makes  it  necessary  that  the  name  of  the  owner  should  appear 
r  „-^:^fi^      in  the  register;  and  it  has  been  decided  in  a  Tariety  of  cases,  and  is  to  be  taken  aa 
Parli^n^^    clear  and  established  Uw,  thst  third  parties,  if  British  subjects,  haye  no  daim  on  any 
Mm^nwkter  ^^^  ^^  peison  registered  as  owner.    Bat  I  am  yet  to  learn  that  this  mleof  biw  is 
a^^Lgk     applicable  to  foreigners,  who  are  not  bound  by  the  municipal  regnlatioDS  of  this 
§eaM  conntry.    This  is  a  question  of  the  law  of  nations ;  and  the  party  complainant,  being 

a  foreigner,  oomes  to  a  eoort  which  has  to  administer  that  law.  The  statute  was 
passed  for  reasons  of  domestic  policy,  and  all  its  regulations  are  of  a  domeetie  de- 
scription. Being  a  British  statute,  it  may  well  bind  all  the  subjects  of  this  country, 
because  it  emanates  from  an  authority  which  all  British  subjects  are  bound  to  obey ; 
bat,  aa  against  the  subjects  of  other  countries,  it  has  no  such  force ;  nor  has  any 
authority  been  cited,  either  from  the  decisions  of  the  Courts  of  Common  Law  or  of 
Chancery,  to  show  that  it  has  been  so  considered.  I  do  not  recognise  the  applicar 
bOity  of  those  cases  which  have  been  determined  between  British  subjects  to  such 
a  case  m  this,  which  is  founded  on  the  law  of  nations,  is  brought  on  the  complaint  of 
a  person  not  subject  to  our  laws,  and  is  to  be  tried  in  a  oourt  wboae  duty  it  is  to 
Judgment  of  lAninister  the  Uw  of  nations. 
Oockbum,Orfl* 

Another  case  referred  to  as  a  jadicial  recognition  of  the  three- 
mile  zone  is  that  of  Beg.  v.  Lesley  (Bell,  C.  C.  220;  8  Cox  0.  C.  269) . 
In  this  case,  the  defendant,  a  British  subject  and  master  of  a 
British  ship,  was  indicted  for  the  false  imprisonment  of  certain 
persons,  Chilian  sabjects,  whom,  under  a  contract  with  the  Chilian 
government,  he  had  taken  on  board  his  ship,  then  lying  within 
a  mile  of  the  town  of  Valparaiso,  and  conveyed  as  prisoners  to 
Earope.  It  was  held  that,  for  so  much  of  the  imprisonment  as 
took  place  in  the  Chilian  waters,  the  defendant,  having  acted  by 
the  authority  of  the  Chilian  governmeut — the  acts  of  which 
towards  its  own  subjects  must  be  taken  to  be  lawful — could  not 
be  held  liable ;  but  that  for  its  continuance  when  beyond  those 
waters,  the  imprisonment  there  being  without  lawful  authority, 
he  was  liable  to  be  convicted.  It  was  assumed  on  the  argu- 
ment before  us  that,  as  the  vessel  in  qnesticm  was  lying  a 
mile  from  the  shore,  the  court,  in  Beg.  v.  Lesley,  must  have 
proceeded  on  the  recognition  of  the  three-mile  principle ; 
but  no  reference  to  this  principle  is  made  throughout  that  case. 
It  was  not  disputed  on  either  side  that  the  place  in  question  was 
within  Chilian  territory.  In  the  contract  between  the  Chilian 
government  and  the  defendant,  the  ship  is  to  sail  from  the 
"  port  of  Valparaiso.'^  In  one  of  the  counts  of  the  indictment 
the  place  is  described  as  the  "  port  of  Valparaiso.'*  The  pro- 
bability is  that,  though  a  mile  from  the  shore,  the  place  where 
the  ship  lay  was  within  the  port.  No  question  was  raised  as  to 
it,  and  the  three  miles  jurisdiction  is  nowhere  referred  to.  The 
case  is  therefore  no  authority  for  the  doctrine  contended  for. 
In  addition  to  the  foregoing  authorities,  one  or  two  judicial,  or 
perhaps  I  should  rather  say  extra-judicial,  dicta  are  also  cited  as 
giving  authority  to  the  doctrine.  In  the  case  of  the  Forty-nine 
Casks  of  Brandy  (3  Hagg.  Adm.  259),  in  which  there  was  a  claim  on 
the  part  of  the  lord  of  a  manor  to  wreck  beyond  the  limits  of  the 
shore  as  against  the  Crown,  Sir  John  NicoU  says : 
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As  between  nation  and  nation,  the  territorial  right  may,  by  a  sort  of  taoit  nnder-  Hbg. 

standing,  be  extended  to  three  miles.    But  that  rests  on  diflFerent  principles,  pro-  p, 

teotion  to  fishing,  to  coast  trade,  danger  from  hostilities.    Bat  no  one  erer  heard  of  Ketk 

the  body  of  a  county  extending  three  miles  into  the  sea.  ' 

Tms  can  scarcely  be  deemed  an  authority  for  the  position  that       

all  persons  within  the  three  miles,  whether  subjects  or  not,  are  '^'JJJjfi*^^*^" 
amenable  to  the  criminal  law.    In  Oammell  v.  Oommissioners  of'jj^ans^gi^ 
Woods  and  Forests  (3  Macq.  465),  in  the  House  of  Lords,  in    on  the  high 
which  the  exclusive  right  of  the  Crown  to  the  salmon  fishery  on        ***** 
the  coast  of  Scotland  was  in  question.  Lord  Wensleydale  uses 
the  expression,    "that  it  would  be  hardly  possible  to  extend 
fishing  seaward  beyond  the  distance  of  three  miles,  which,  by 
the  acknowledged  law  of  nations,  belongs  to  the  coast  of  the 
country — that  which  is   under    the   dominion  of  the  country 
by  being  within  cannon  range — and  so  capable  of  being  kept 
in   perpetual    possession/'      But    this  was    said    in    order   to  j  -^ 
meet  a  difficulty,   suggested    by  Lord   Oranworth,   as  to   the  oJJ^J^OmT. 
distance    to    which    the    claim    to    such    a    fishery    might  be 
extended.     It  was  wholly  unnecessary  to  the  question  before 
the  House,  which  had  reference  to  an  alleged   right  of  the 
Crown  of    Scotland,  as   one  of   its    prerogatives,  to  the  ex- 
clusive right  to  the  fishing  for  salmon  off  the  coast  of  that 
country,  and  had  nothing  whatever  to  do  with  distance  or  sove* 
reignty  over  a  territorial  sea.     Still,  it  shows  that  Lord  Wensley- 
dale had  adopted  the  rule  commonly  received  among  jurists  as 
settled  law.     "  Within  British  jurisdiction,''  says  Dr.  Lushington, 
in  the  case  of  The  Anncupolis  (1  Lush.  Adm.   306),   "namely, 
within  British  territory,  and  at  sea  within  three  miles  from  the 
coast,  and  within  all  British  rivers  intra  fauces,  and  over  foreigners 
in  British  ships,  I  apprehend  that  the  British  Parliament  has  an 
undoubted  right  to  legislate."     I  can  only  cite  this  as  a  dictum 
of  the  learned  judge,  as  it  was  unnecessary  to  the  decision,  which, 
as  we  have  seen,  had  reference  to  foreign  ships  entering  British 
ports,  and  thereby  voluntarUy  subjecting  themselves  to  British 
law  and  the  jurisdiction  of  British  courts.     At  the  same  time  I 
have  no  desire  whatever  to  quarrel  with  this  position,  as  it 
amounts  only  to  an  assertion  of  the  power  of  legislation,  which, 
as  I  have  more  than  once  observed,  is  not  involved  in  the  present 
controversy.     In  the  case  of  the  WhitstabU  Fishers  (11  C.  B., 
N.S.  387),  a  question  having  arisen  as  to  the  validity  of  an 
alleged  grant  by  the  Crown  of  an  oydter  fishery  in  the  bed  of  an 
arm  of  the  sea,  Erie,  C.  J.,  observes : 

The  soil  of  the  sea  shore  to  the  extent  of  three  miles  from  the  beach  is  Tested  in 
the  Grown,  and  I  am  not  aware  of  any  mle  of  law  which  preyents  the  Grown  from 
granting  that  whioh  is  Tested  in  itself. 

The  learned  Lord  Chief  Justice  overlooked  the  fact  that  the 
time  when  the  grant  was  supposed  to  have  been  made  was 
centuries  before  the  idea  of  a  three-mile  belt  .of  sea  had  been 
thought  of;  but  the  observation  shows  that  the  principle  had  been 
adopted  by  him.    On  the  other  hand,  in  the  case  of  The  SaxonM 
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iiwLi.        (1  Lush.  Adm.  310),  it  was  held  by  the  Judicial  Committee  of  the 

^'-  Privy  Council,  upholding  a  decision  of  Dr.  Lushington^  in  a  case  of 

.  collision  occurring  in  the  Solent,  within  three  miles  of  the  shore, 

187G.        that,  as  foreign  ships  had  the  right  of  navigating  through  this 

.rrj:        water,  such  a  ship  passing  through   it  was  not  affected  by  the 

F6reign»r^  rules  as  to  navigation  established  by  the  Merchant  Shipping  Act. 

ManScatakur  This  caso  is  a  very  strong  authority  for  the  position  that  a  foreign 

OH  the  nigh    yessel  having  a  right  of  passage  within  three  miles  of  the  shore, 

'^^'  and  not  being  bound  to  a  British  port,  cannot  be  held  liable  under 
the  local  law  by  an  English  Court.  One  common  observation 
arises  on  all  these  decisions^  though,  perhaps,  not  on  all  these  dicta. 
They  all  arise  on  the  construction  of  Acts  of  Parliament.  In  no 
instance  has  the  jndge  been  called  upon  to  decide  how  far  without 
legislation  the  law  of  this  country  can  be  applied  to  foreigners  on 
the  littoral  sea,  which  is  the  question  we  are  called  upon  to  decide. 
Judgment  of  They  are,  therefore,  but  of  little  avail  to  the  decision  of  this 
GockbarD,OJ.  question.  Taken  together,  decisions  and  dicta  no  doubt  show 
Uiat  the  views  and  opinions  of  the  foreign  jurists  as  to  a^territorcJ 
sea  have  been  received  with  favour  by  eminent  judicial  authori- 
ties of  this  country,  and  that  the  doctrine  respecting  it  has  been 
admitted  in  the  construction  of  statutory  enactments ;  but  none 
of  them  go  the  length  of  establishing,  or  even  suggesting,  that, 
independently  of  statute,  the  law  of  England  is  applicable  to  the 
foreigner  navigating  these  waters.  But  the  difficulties  which 
stand  in  the  way  of  the  prosecution  are  not  yet  exhausted.  A 
technical  difficulty  presents  itself,  which  appears  to  be  of  a 
formidable  character.  Assuming  everything,  short  of  the 
ultimate  conclusion,  to  be  conceded  to  the  prosecution — granting 
that  the  three-mile  zone  forms  part  of  the  territory  or  realm  of 
England,  and  that  without  parliamentary  interference  the  terri- 
torial sea  has  become  part  of  the  realm  of  England,  so  that 
jurisdiction  has  been  acquired  over  it,  the  question  arises^— in 
whom  is  the  jurisdiction  ?  The  indictment  alleges  that  the 
offence  was  committed  on  the  high  seas.  To  support  this  aver* 
ment  the  place  in  question  must  still  remain  part  of  the  high 
sea.  But  if  it  is  to  be  held  to  be  the  high  sea,  and  so  within  the 
jurisdiction  of  the  Admiral,  the  prosecution  &ils,  because,  ex 
hypotkesi,  the  Admiral  never  had  jurisdiction  over  foreigners  in 
foreign  ships :  and  no  assent  on  the  part  of  foreign  nations  to 
the  exercise  of  dominion  and  jurisdiction  over  these  waters  can^ 
without  an  Act  of  Parliament,  confer  on  the  Admiral  or  any  other 
judge  a  larger  jurisdiction  than  he  possessed  before.  If  the 
littoral  sea  is  to  be  considered  territory — ^in  other  words,  no  longer 
high  sea — the  present  indictment  fails,  and  this,  whether  the  part 
in  question  has  become  part  of  a  county  or  not.  The  only 
distinction  known  to  the  law  of  England,  as  regards  the  sea,  is 
between  such  part  of  the  sea  as  is  within  the  body  of  a  county 
and  such  as  is  not.  In  the  first  there  is  jurisdiction  over  the 
foreigner  on  a  foreign  ship ;  in  the  other,  there  is  not.  Such  a 
thing  as  sea  which  shall  bo  at  one  and  the  same  time  high  sea 
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and  also  part  of  the  territory,  is  unknown  to  the  present  law,  and        Rao. 
never  had  an  existence,  except  in  the  old  and  senseless  theory  of       ^^ 

a  universal  dominion  over  the  narrow  seas.     To  put  this  shortly.        

To  sustain  this  indictment  the  littoral  sea  must  still  be  considered        isre. 
as  part  of  the  high  seas,  and  as  such,  under  the  jurisdiction  of  ,   rzT, 
the  Admiral.   But  the  Admiral  never  had  jurisdiction  over  foreign    f'oreigner^ 
ships  on  the  high  seas.     How,  when  exercising  the  functions  of  a  Mansiaughttr 
British  Judge,  can  he,  or  those  acting  in  substitution  foi'  him,    on  the  high 
assume  a  jurisdiction  which  heretofore  he  did  not  possess,  except        *^°^ 
authorised  by  statute  ?     In  the  result,  looking  to  the  fact  that  all 
pretension  to  sovereignty  or  jurisdiction  over  foreign  ships  in 
the  narrow  seas  has  long  since  been  wholly  abandoned — ^to  the 
uncertainty  which  attaches  to  the  doctrine  of  the  publicists  as  to 
the  degree  of  sovereignty  and  jurisdiction  which  may  be  exercised 
on  the  so-called  territoral  sea — ^to  the  fact  that  the  right  of  absolute 
sovereignty  therein,  and  of  penal  jurisdiction  over  the  subjects  of  jadgment  of 
other  states,  has  never  been  expressly  asserted  or  conceded  among  Oookbani,O.J. 
independent  nations,  or,  in  practice,  exercised  and  acquiesced  in, 
except  for  violation  of  neutrality  or  breach  of  revenue  or  fishery 
laws,  which,  as  has  been  pointed  out,  stand  on  a  different  footing, 
— ^as  well  as  to  the  fact  that,  neither  in  legislating  with  reference 
to  shipping,  nor  in  respect  of  the  criminal  law,  has  Parliament 
thought  proper  to  assume  territorial  sovereignty  over  the  three- 
mile  sK)ne,  so  as  to  enact  that  all  offences  committed  upon  it,  by 
foreigners  in  foreign  ships,  should  be  within  the  criminal  law  of 
this  country,  but,  on  the  contrary,  wherever  it  was  thought  right 
to  make  the  foreigner  amenable  to  our  law,  has  done  so  by  express 
and  specific  legislation,  I  cannot  think  that,  in  the  absence  of 
all  precedent,  and  of  any  judicial  decision  or  authority  ap{)Hcable 
to  the  present  purpose,  we  should  be  justified  in  holding  an 
offence,  committed  under  such  circumstances,  to  be  punishable  by 
the  law  of  England,  especially  as  in  so  holding  we  must  declare  the 
whole  body  of  our  penal  law  to  be  applicable  to  the  foreigner 
passing  our  shores  in  a  foreign  vessel  on  nis  way  to  a  foreign  port. 
I  am  by  no  means  insensible  to  the  ai^ument  a&  ineowvementi 

Sressed  upon  us  by  the  Solicitor-G-eneral.  It  is,  no  doubt, 
esirable,  looking  to  the  frequency  of  collisions  in  the  neighbour- 
hood of  our  coasts,  that  the  commanders  of  foreign  vessels,  who, 
by  unskilful  navigation  or  gross  want  of  care,  cause  disaster  or 
death,  should  be  as  much  amenable  to  the  I  local  law  as  those 
navigating  our  own  vessels,  instead  of  i^aress  having  to  be 
sought  in  the,  perhaps,  distant  country  of  the  offender.  But  the 
remedy  for  the  deficiency  of  the  law,  if  it  can  be  made  good 
consistently  with  international  law — as  to  which  we  are  not  called 
upon  to  pronounce  an  opinion — should  be  supplied  by  the  action 
of  the  Legislature,  with  whom  the  responsibility  for  any  imper- 
fection of  the  law  alone  rests,  not  by  a  usurpation  on  our  part  of 
a  jurisdiction  which,  without  legislation,  we  do  not  judicially 
possess.  This  matter  has  been  sometimes  discussed  upon  the 
assumption  that  the  alternative  of  the  non-exercise  of  jurisdiction 
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BiQ.        on  our  part  mast  be  the  total  impunity  of  foreigners  in  respect  of 

»^        collision  arising  from  negligence  in  the   vicinity  of  oar  ooast. 

^Hl'       But  this  is  a  mistaken  view.     K  by  the  assent  of  other  nations 

1876.       the  three-mile  belt  of  sea  has  been  brought  under  the  dominion 

,    .'T".   _  of  this   country,  so  that  consistently  with  the  right  of  other 
Foreign^*—    nations   it  may  be  treated  as  a  portion  of  British  territory,  it 

Maruhughter  follows,  as  a  matter  of  course,  that  Parliament  can  legislate  in 

on  the  high    pespect  of  it.     Parliament  has  only  to  do  so,  and  the  judges  of 

'^^'        the  land  will,  as  in  duty  bound,  apply  the  law  which  Parliament 

shall  80  create.     The  question  is,  whether  legislative  action  shall 

be  applied  to  meet  the  exigency  of  the  case,  or  judicial  authority 

shall  be  strained    and  misapplied   in    order    to  overcome   the 

difficulty.     The  responsibility  is  with  the  Legislature,  and  there  it 

must  rest. 

Having  arrived  at  this  conclusion,  it  becomes  necessary  to  con- 

JodgmoDt  of  aider  the  second  point  taken  on  the  part  of  the  Crown,  namely, 

Oockbuni,o.J.  that  though  the  negligence  of  which  the  accused  was  guilty 
occurred  on  board  a  foreign  ship,  yet,  the  death  having  taken 
place  on  board  a  British  ship,  the  offence  was  committed  witJiin 
the  jurisdiction  of  a  British  Court  of  Justice.  This  is  the  point 
insisted  on  by  my  Brothers  Denman  and  Lindley,  with  the  some- 
what hesitating  and  reluctant  assent  of  the  Lord  Chief  Justice  of 
the  Common  Pleas.  I  dissent  altogether  from  their  opinion.  In 
considering  this  question  it  is  necessary  to  bear  in  mind — ^whidi 
I  am  disposed  to  think  has  not  always  been  done — ^that  we  must 
deal  with  this  part  of  the  case  without  any  reference  to  the  theory 
of  the  three-mile  zone,  and  (as  was  very  properly  admitted  by 
the  Solicitor-G-eneral)  as  though  the  two  ships  had  met,  and  the 
occurrence  had  happened,  on  the  ocean.  The  argument  rests 
mainly  on  the  authority  of  Meg.  v.  Ooombes  (1  Leach  C.  C.  388), 
in  which,  on  a  trial  for  a  murder,  under  an  Admiralty  Commisaion 
it  was  held  by  all  the  judges  that,  where  a  shot  had  been  fired 
from  the  shore  at  a  person  in  a  vessel  on  the  sea,  and  had  killed 
him,  as  the  death  took  place  on  the  sea,  the  offence  was  properly 
cognisable  under  ain  Admiralty  Commission.  The  case  of  the 
United  States  v.  Danyis  (2  Sumn.  Bep.  482)  is,  in  like  manner,  an 
authority  in  favour  of  the  view  that  where  a  person,  firing  a  gun 
from  a  ship  lying  in  the  waters  of  a  foreigpi  state,  kills  a  person 
on  board  another  ship,  Ijring  in  such  waters,  the  offence  is  in 
point  of  law  committed  on  board  the  latter;  and  that,  oonae- 
quently,  the  person  causing  the  death  is  amenable  to  the  local 
law,  and  not  to  that  of  the  country  to  which  his  ship  belongs. 
The  defendant  was  indicted  before  a  Circuit  Court  of  the  United 
States  for  manslaughter.  He  was  the  master  of  an  American 
ship,  lying  in  the  harbour  of  Baiatia,  one  of  the  Society  Islands. 
A  disturbance  having  arisen  on  board  the  ship,  the  defendant 
took  his  gun  in  hand,  and  the  gun  going  off — whether  fired 
purposely  or  not  was  uncertain — ^a  man  on  board  another  vessel 
was  umntentionally  killed.  The  Court  held,  on  the  authority  of 
Ooambw-  COM  (1  Leach  C.  C.  888)  that  the  offence,  if  any,  had 
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been  committed  on  a  foreign  vessel  in  the  jarisdiction  of  a  foreign        Rw. 
government^  and  that  an  American  Court  had,  therefore,  no  jiqris-  ^« 

diction  to  try  him.     The  ratio  decidendi  in  these  cases  does  not        1 

appear  in  the  reports ;  and  it  becomes  desirable,  therefore,  to  see        1876. 

by  what  principle  the  decision  in  such  a  CMe  should  be  governed,       .  •— 

Now,  homicide,  whether  it  takes  the  form  of  murder  or  of  man-   poreign^-^ 

slaughter,  necessarily  involves  two  things  essentially  distinct —  Manslaughter 

the  act  of  the  party  killing,  as  the  cause  of  the  death,  and  the    °^  ^  ^^* 

death  of  the  party  killed,  as  the  effect  of  such  act.     Both  are        ^^^' 

necessary  to  constitute  the  crime.     But  it  is  obvious  that  the  act 

of  the  party  killing  may  take  place  in  one  jurisdiction,  the  death 

of  the  party  killed  in  another.     A  person  may  be  wounded  on 

the  sea,  and  may  die  on  the  shore,  or  vice  versa.     He  may  be 

wounded  in  England ;  he  may  die  in  Scotland.     In  which  is  the 

offence  committed  ?     As  the  blow  was  struck  in  the  one,  while 

the  death,  without  which  the  offence  is  not  complete,  took  place  jnagmeni  of 

in  the  other,  I  answer,  in  neither ;  and  the  old  authorities  who  Oookbam,O.J. 

held  at  common  law,  before  the  difficulty  arising  from  divided 

jurisdictions  had  been  got  over  by  express  legislation,  that  where 

the  wound  was  inflicted  on  the  sea,  and  the  person  struck  died 

on  the  shore,  or  vice  versa-— or  where  the  wound  was  inflicted  in 

one  county,  and  the  death  took  place  in  another — the  offender 

could  be  tried  in  neither,  because  in  neither  had  the  entire  offence 

been   committed — reasoned,  in   my  opinion,   logically,   and,   in 

point  of  principle,  rightly.     These  cases  are  not,  however,  in 

point  to  the  one  before  us,  and,  if  I  advert  to  them,  it  is  only  to 

clear  the  way  as  I  advance.     We  have,  in  this  instance,  not  the 

case  of  the  blow  or  wound  in  one  jurisdictiou,  and  the  death  in 

another;  but  as  in  Beg.  v.  Ooombes  (1  Leach  C.  C.  388),  one  in 

which  the  act  causing  the  death  begins  in  one  jurisdiction  and 

extends  into  another,  in  which  it  inflicts  the  blow  or  wound,  from 

which,  as  its  cause,  death  ensues.     When  a  man  strikes  a  blow 

with  a  club,  or  inflicts  a  wound  by  the  thrust  of  a  sword,  or  the 

stab  of  a  knife,  or  blows  out  another's  brains  by  putting  a  pistol 

to  his  head,  the  act  takes  effect  immediately.     If  he  hurls  a  stone 

or  discharges  a  bullet  from  a  gun  or  pistol  at  another  person,  at 

a  distance,  the  instrument  he  uses  passes  from  him ;  the  stone  or 

bullet,  having  leflb  his  hand,  has  to  make  its  way  through  a  given 

space  before  it  strikes  the  blow  it  is  intended  to  inflict.     But  the 

blow  is  as  much  the  act  of  him  who  casts  the  stone,  or  fires  the 

gun,  as  though  it  had  taken  effect  immediately.     In  such  a  case 

the  act,  in  lieu  of  taking  effect  immediately,  is  a  continuing  act 

till  the  end  has  been  effected — that  is,  till  the  missile  has  struck 

the  blow,  the  intention  of  the  party  using  It  accompanying  it 

throughout  its  course.     The  act  must  be  taken  to  be  the  act  of 

the  party  in  the  effects  it  was  intended  to  produce,  till  its  agency 

has   become   exhausted  and  its   operation  has  ceased.     When, 

therefore,  a  person  being  in  one  jurisdiction  fires  a  shot  at  a 

person  who  is  in  another,  as  was  the  case  in  Beg.  v.  Ooombes 

(1  Leach  G.  C.  388),  it  may  well  be  held  that  the  blow  struck  by 
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Rb8.        the  bullet  is  an  act  done  in  the  jurisdiction  in  which  the  ballet 
»•  takes  eflFect.     Reg.  v.  Coombes  (1  Leach  C.  C.  388)  was  therefore,  in 

*        my  opinion^   rightly  decided;   and  I  think  the  same  principle 

1876.        would  apply  where  the  master  of  a  vessel  purposely  ran  down 
. "—        another,  and  by  so  doing  caused  the  death  of  a  person  on  board. 
Foreigner^  For,  though  his  immediate  act  is  confined  to  running  his  ship 
Manslaughter  against  the  other,  it  is,  nevertheless,  his  act  which  causes  the 
on  the  high    si,ip  run  down  to  Sink.     It  is  as  much  his  act  which  causes  the 
***"■        death  of  the  person  drowned,  as  though  he  had  actually  thrown 
such  person  into  the  water.     If,  therefore,  the  defendant  had 
purposely  run  into  the  Strathclyde,  I  should  have  been  prepared 
to  hold  that  the  killing  of  the  deceased  was  his  act  where  the 
death  took  place,  and,  consequently,  that  the  act — in  other  words, 
the  offence  of  which  he  has  been  convicted — ^had  been  committed 
on  board  a  British  ship.     Whether  the  same   principle  would 
Judgment  of  ^PP^7  to  a  case  of  manskughter,  arising  from  the  running  down 
Cockbnni,C.J.  of  another  ship  throagh  negligence,  or  to  a  case  where  death 
is  occasioned  by  the  careless  discharge  of  a  gun,  may,  indeed^ 
admit  of  doubt.     For,  in  such  a  case,  there  is  no  intention  accom* 
panying  the  act  into  its  ulterior  conseauences.     The  negligence 
in  running  down   a  ship   may  be  said  to  be  confined  to  the 
improper  navigation  of  the  ship  occasioning  the  mischief;  the 
party  guilty  of  such  negligence  is  neither  actually,  nor  in  in- 
tention,  and  thus    constructively,  in  the    ship  on  which  the 
death  takes  place.     But  let  us  assume  the  contrary:  let   us 
take    the    drowning  of   the  deceased  to    have    been  the   act 
of  the  defendant  done    on    board  a  British  vessel.      Is  this 
conclusive  of  the  question  ?     By  no  means.    The  subtle  argument 
which   would  extend   the    negligence  committed    in   one  ship 
to  another  in  which  it  produces  its  effect,  finds  its  appropriate 
answer  in   reasoning,   which,   though    perhaps  also    savouring 
of  subtlety,  is  yet  directly  to  the  purpose,  and  must  not  be 
overlooked.     For  the  question  is— and  this  appears  to  me  to 
have     been    lost    sight    of    in     the    argument — not   whether 
the  death  of   the  deceased,  which   no  doubt  took   place   in  a 
British  ship,  was   the  act  of  the  defendant  in  such  ship,  but 
whether  the  defendant,  at    the  time  the  act  was  done,  was 
himself  within  British  jurisdiction.      But,  in  point  of  fact,  the 
defendant  was,  at  the  time  of  the  occurrence,  not  on  board  the 
British  ship,  the  Strathclyde,  but  on  a  foreign  ship,  the  Franconia. 
And  here  we  must  remember  that,  ex  hypothesi,  we  have  to  deal 
with  the  case  on  the  assumption  that  both  the  vessels  were  on 
the  high  seaSj  and  not  in  British  waters.     Bat,  though^  as  we 
have  just  seen,  an  act,  begun  in  one  place  or  jurisdiction,  may 
extend  into  another,  it  is  obvious  that  the  person  doing  such 
continuing  act  cannot  himself  be  at  the  time  in  both.     A  man 
who,  being  in  field  A,  throws  a  stone  at  another,   who  is  in 
field  B.,  does  not  thereby  transfer  himself  to  the  latter.     A  man 
who  fires  a  shot  from  the  shore  at  one  who  is  on  the  sea  still 
remains  on  the  shore,  and  vice  versa.     One  who,  from  the  bank  of 
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a  river  dividing  two  territorieSj  fires  a  rifle  shot  at  a  person  on  the        Rao. 
opjposite  side^  cannot  be  said  to  be  in  the  territory  where  the  shot         ^' 

strikes  it  object.     One  who  firom  the  deck  of  a  vessel^  by  the        !!' 

discharge  of  a  gnxky  either  purposely  or  throuffh  negligence^  kills        I87(i. 

or  wonnds  anoUier,  is  not  thereby  transported  from  the  deck  of  ,   .  ttt 

his  own  vessel  to  that  of  the  other.    Bat,  in  order  to  render  a   ^r^^^^H 

foreigner    liable  to   the  local  law,  he  mast,   at  the   time   the  ManJauahter 

ofience  was  committed,  have  been  within  British  territory  if  on    ^'"**  ^9^ 

land,  or  in  a  British  ship  if  at  sea.     I  cannot  think  that  if  two        *^^' 

ships  of  different  nations  met  on  the  ocean,  and  a  person  on 

board  of  one  of  them  were  killed  or  wounded  by  a  shot  fired 

from  the  other^  the  person  firing  it  would  be  amenable  to  the  law 

of  the  ship  in  which  the  shot  took  effect.     According  to  the 

doctrine  of  Lord  Coke  in  Ocdvin's  case  (4  Co.  B.  1),  protection  and 

allegiance  are  co-relative ;  it  is  only  where  protection  is  afforded 

by  the  law  that  the  obligation  of  allegiance  to  the  law  arises ;  or,  judgment  of 

as  I  prefer  to  put  it,  it  is  only  for  acts  done  when  the  person  Ct^ckburn,  c. J. 

doing   them  is  within    the  area  over  which   the    authority  of 

British  law  extends,  that  the  subject  of  a  foreign  states  owes 

obedience  to  that  law,  or  can  be  made  amenable  to  its  jurisdiction. 

But  for  the  opinion  expressed  by  my  Brother  Denman,  I  should 

have  thought  it  beyond  all  dispute  that  a  foreign  ship,  when  not 

in  British  waters,  but  on  the  high  seas,  was  not  subject  to  our 

law.     Upon  this  point  I  had  deemed  all  jurists  unanimous,  and 

could  not  have  supposed  that  a  doubt  could  exist.   Upon  what  is  the 

contrary  opinion  founded  ?     Simply  upon  expediency,  which  is  to 

prevail  over  principle.     What,  it  is  asked,  is  to  happen  if  one  of 

your  officers,  enforcing  your  revenue  laws,  should  be  killed  or 

injured  by  a  foreigner  on  board  a  foreign  ship  7     What  is  to 

happen  if  a  British  and  foreign  ship  meeting  on  the  ocean,  a 

British  subject  should  be  killed  by  a  shot  fired  from  the  foreign 

ship  ?  In  either  of  such  cases  would  not  the  foreigner  guilty  of  the 

offence  be  amenable  to  the  English  law  ?     Could  it  be  endured 

that  he  should  escape  with  impunity  ?     If  brought  within  the 

reach  of  a  British  court  of  Justice,  could  he  not  be  tried  and 

punished  for  the  offence,  and  ought  he  to  be  permitted  to  escape 

with  impunity,  or  ought  he  not  to  be  tried  and  punished  for  such 

offence  ?     My  first  answer  is,  that  the  alternative  is  fallacious. 

He  will  not  escape  with  impunity.     He  will  be  amenable  to  the 

law  of  his  own  country,  and  it  is  not  to  be  presumed  that  the  law 

of  any  civilised  people  will  be  such,  or  so  administered,  as  that  such 

an  offence  should  escape  without  its  adequate  punishment.     As 

regards  the  amenability  of  the  offender  under  such  circumstances 

to  our  own  law,  it  will  be  time  enough  to  determine  the  question 

when  the  case  arises.     If  the  conviction  and  punishment  of  the 

offender  can  only  be  obtained  at  the  sacrifice  of  fundamental 

principles  of  established  law,  I,  for  one,  should  prefer  that  justice 

should  fail  in  the  individual  case,  than  that  established  principles, 

according  to  which  alone  justice  should  be  administered,  should 

be  wrested  and  strained  to  meet  it.     I  think,  therefore,  that  it  is 
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RsG.         not  enough  that  the  mnning  down  the  Strafhclyde,  and  so  cansing 
Ketn        ^^^  death  of  the  deceased^  oan  be  said  to  have  been  the  act  of  the 

'J       defendant  on  board  the  latter  vessel^  unless  it  can  be  made  out 

1876>     that  the  defendant  was  also  on  board  of  it.    But  the  defendant 

Juri  ^cHo  —  ^^^^^^7  ^^  °^*  actually,  nor  do  I  think — ^no  intention  on  his 
Foreigner-^    P^^^  having  accompanied  the  act — ^he  can  be  said  to  have  been^ 

Manstauahter  in  any  sense,  constructively,  on  board  the  Strathclyde.  If^ 
on  the  high  therefore,  his  own  vessel  was  not  within  British  waters,  but  on 
the  high  seas,  he  owed  no  obedience  to  the  law  of  this  country,  and 
cannot  be  punished  for  an  infraction  of  it.  In  the  case  of  UwUed 
States  V.  Davia  (2  Sumn.  Rep.  482),  no  such  difficulty  presented 
itself.  Both  ships  were  in  the  harbour,  and  therefore  in  the  water 
of  the  local  state,  and  the  defendant  was  consequently  amenable  to 
the  local  law.  I  am  aware  that  this  view  is  not  in  accordance  with 
the  decision  in  the  American  case  of  Adams  v.  The  People  (1 

Judgment  of  Comstock^s  Bep.  173).     In  that  case  a  fraud  had  been  committed 

CookburuiCJ.  at  New  York  by  the  defendant,  a  citizen  of  the  state  of  Ohio,  and 
residing  in  it,  through  an  agent  at  New  York,  who  was  wholly 
innocent  and  ignorant  of  the  fraud.  The  accused  set  up  as  a 
defence  that  he  was  a  citizen  of  another  state,  and  residing  in  it 
when  the  alleged  offence  was  committed,  and  therefore  not  subject 
to  the  law  of  New  York ;  but  the  objection  was  overruled,  on  the 
ground  that  a  criminal  act  done  through  the  instrumentality  of 
an  innocent  agent  is  in  law  the  act  of  the  principal,  who  may^ 
therefore,  be  held  to  have  committed  the  offence  in  the  state  in 
which  the  act  was  done,  and,  being  found  in  that  state,  will 
be  liable  to  be  there  tried  and  punished.  Both  exceptions  taken 
on  the  part  of  the  Crown  to  the  general  rule  that  a  foreigner^ 
committing  an  offence  out  of  the  jurisdiction  of  a  country  which 
is  not  his  own,  cannot  be  brought  to  trial  in  the  courts  of  the 
former,  thus  failing,  it  appears  to  me  that  the  general  rule  must 
prevail,  and  that  the  defendant,  having  been  a  foreign  subject,  on 
board  a  foreign  ship,  on  a  foreign  voyage,  and  on  the  high  seas  at 
the  time  the  offence  was  committed,  is  not  amenable  to  the  law  of 
this  country ;  that  there  was,  therefore,  no  jurisdiction  to  try  him, 
and  that,  consequently,  the  conviction  was  illegad,  and  most 
be  quashed. 

In  the  conflict  of  opinion,  which  unfortunately  exists,  it  is 
a  great  satisfaction  to  me  to  be  able  to  add  that  the  late 
Mr.  Justice  Archibald,  whose   loss  the   whole   profession,  and 

f  especially   those  who    had   the  advantage  of   his  intimacy   or 

acquaintance,  must  deeply  lament,  and  whose  loss,  as  a  moat 
learned,  enlightened,  and  conscientious  Judge,  the  public  has  so 
much  reason  to  deplore,  having  seen  my  proposed  judgment, 
communicated  to  me  his  entire  concurrence,  both  in  the  conclu- 
sion at  which  I  had  arrived,  and  the  grounds  on  which  it  is 
founded.  His  opinion,  as  he  is  no  more,  cannot  of  course  be  ot 
any  avail  to  the  defendant ,  but,  as  without  it,  the  majority  of  the 
Court  are  of  opinion  that  the  conviction  should  be  quashed,  it 
must  be  quashed  accordingly. 
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LusH^  J. — I  have  already  announced  that^  alfchongh  I  have        Rn. 
prepared  a  separate  judgment^  I  did  not  feel  it  necessary  to       ^^ 

deliver  it,  because,  having  since  perused  the  judgment  which  the        ' 

Lord  Chief  Justice  has  just  read,  I  found  that  we  agreed  entirely        1876. 
in   our   conclusions,  and  that  I  acrreed  in  the  main  with  the  j   .  TTT 
reasons  upon  which  those  conclusions  are  founded.     I  wish,  how-    Foreimer^^ 
ever,  to  guard  myself  from  being  supposed  to  adopt  any  words  Manslamhter 
or  expressions  which  may  seem  to  imply  a  doubt  as  to  the  com-     **"  ^*  ^*^* 
potency  of  Parliament  to  legislate  as  it  may  think  fit  for  these 
waters.     I  think  that  usage  and  the  common  consent  of  nations 
which  constitute  international  law  have  appropriated  these  waters 
to  the  adjacent  state  to  deal  with  them  as  the  state  may  deem 
expedient  for  its  own   interests.      They  are,  therefore,  in  the 
language   of    diplomacy   and   of  international  law,   termed  by 
a  convenient  metaphor  the  territorial  waters  of  Great  Britain, 
and  the  same  or  equivalent  phrases  are  used  in  some  of  our  Judgment  of 
statutes  denoting  that  this  belt  of  sea  is  under  the  exclusive  Cockbupn,O.J. 
dominion  of  the  state.      But  the  dominion  is  the  dominion  of 
Parliament,  not  the  dominion  of  common  law.     That  extends  no 
further  than  the  limits  of  the  realm.     In  the  reign  of  Richard  II. 
the  realm  consisted  of  the  land  within  the  body  of  the  counties. 
All  beyond  low  water  mark  was  part  of  the  high  seas.     At  that 
period  the  three-mile  radius  had  not  been  thought  of.     Inter- 
national law,  which  upon  this  subject  at  least,  has  grown  up  since 
that  period,  cannot  enlarge  the  area  of  our  municipal  law,  nor 
could  treaties  with  all  the  nations  of  the  world  have  that  e£fect. 
That  can  only  be  done  by  Act  of  Parliament.     As  no  such  Act 
has  been  passed,  it  follows  that  what  was  out  of  the  realm  then 
is  out  of  the  realm  now,  and  what  was  part  of  the  high  seas  then 
is  part  of  the  high  seas  now ;  and  upon  the  high  seas  the  Admi- 
ralty jurisdiction   was   confined    to    British   ships.      Therefore, 
although  as  between  nation  and  nation  these  waters  are  British 
territory,  as  being  under  the  exclusive  dominion  of  Great  Britain, 
in  judicial  language  they  are  out  of  the  realm,  and  any  exercise 
of  criminal  jurisdiction  over  a  foreign  ship  in  these  waters  must 
in  my  judgment  be  authorised  by  an  Act  of  Parliament. 

Conviction  quashed. 
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Lnrooia  Spbiso  Awoxt,  1877. 

ThundUuf,  March  8,  ami  Friday,  March  9. 

(Before  Mr.  JusncB  DmuH.) 

BsQ.  V.  MooftB.(a) 

Bigamy — Bona  fide  belief  of  death — Absence  for  lees  than  seven 

years— 24  ^  25  Vid.  c.  100,  s.  67. 

To  an  indictment  for  bigamy  it  is  a  good  defence  thai,  at  the  time 
of  the  bigamous  marriage,  the  prisoner  had  a  reasonable  and 
bond  fide  belief  that  her  htisband  was  decul,  although  seven  years 
had  not  elapsed  since  she  last  heard  of  him. 

EMMA  LOUISA  ATTERSALL  MOORE  was  indicted  for 
that  she,  on  the  14th  day  of  December,  1875,  at  Throssing- 
ton,  in  the  connty  of  Leicester,  feloniously  did  marry  one  Morris 
Tonge,  her  former  husband,  Robert  Moore,  then  being  alive. 

Brogden  prosecuted ;  Horace  Smith  appeared  for  the  prisoner. 

It  was  proved  that  the  prisoner,  whose  maiden  name  was 
Emma  Louisa  Attersall  Thorold,  was  married  under  that  name  to 
Robert  Moore  at  St.  Pancras  Church  on  May  11th,  1 857 ;  and  that 
on  the  l4th  December,  1875  she  went  through  the  ceremony  of 
marriage  at  Thrussington,  in  Leicestershire,  with  Morris  Tonge. 
The  prisoner  had  for  nine  months  previously  been  living  in  Thrus- 
sington as  housekeeper  to  the  said  Morris  Tonge.  The  banns  had 
been  duly  published  in  the  names  given  in  the  certificate,  in  which 
the  prisoner  was  described  as  Emma  Louisa  Moore,  widow,  and 
the  ceremony  was  performed  in  the  parish  church  at  ThrussingtoD. 

When  before  the  committing  magistrates  the  prisoner  said : 
"  I  believed  my  first  husband  was  dead.  At  the  close  of  the 
case  Mr  Horace  Smith  proposed  to  call  evidence  to  show  that 
the  prisoner  bond  fide  and  reasonably  believed  that  her  first  hus- 
band was  dead,  citing  R.  v.  Turner  (9  Cox  C.  C.  145),  and 
JB.  V.  Horton  (11  Cox  C.  C.  670),  and  pointing  out  that  a  decision 
of  Sir  Baliol  Brett  in  B.  v.  Oibbons  to  the  contrary  is  said  in 
a  note  to  the  last  edition  of  Russell  on  Crimes  (5th  edit.  Vol. 

(^0  Rt^ported  by  G.  G.  KRHNSDr,  Esq.,  Barrister-at-Law. 
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3^  p.  265)  to  be  inconsistent  with  the  view  taken  by  the  same        Baa. 
learned  jad^e  in  his  iudfinnent  in  R.  v.  Prince,  (a)  _,  ^' 

The  learned  coanael  Lving  addressed  the  juiy  in  (his  sense,      ""^ 
called  witnesses  who  stated  that  Robert  Moore  had  deserted  his        1877. 
wife  about  four  or  five  years  ago,  and  that  since  the  desertion  a  ^.    "■""«,• 
sister  of  the  first  husband  had  written  to  say  he  was  dead,  and  JS^^^DeaVk 
that  a  general  belief  of  his  death  existed,  which  belief  was  shared    of  husband. 
by  Morris  Tongue  and  all  who  were  connected  with  the  parties 
in  the  neighbourhood.    No  inquiry  was  made  by  the  prisoner  as 
to  the  truth  of  the  statement  said  to  have  been  made  in  the 
letter,  and  the  letter  was  not  produced. 

Dbnman,  J.,  in  summing  up  the  case  to  the  jury  said :  The 
section  of  the  Act  of  Parlmment  (24  &  25  Vict.  c.  57)  is  perfectly 
simple  until  you  come  to  the  exception  "  provided  that  nothing 
in  this  section  contained  shall  extend  to  any  person  marrying  a 
second  time  whose  husband  or  wife  shall  have  been  continually 
absent  from  such  person  for  the  space  of  seven  years  then  last 
past,  and  shall  not  have  been  known  by  such  person  to  be  living 
within  that  time/'  Now,  this  case  is  not  within  the  exception ; 
but  does  this  general  principle  apply,  that  if  at  the  time  of  con- 
tracting the  second  marriage  the  prisoner  has  a  bona  fide  and 
reasonable  belief  that  the  first  husband  or  wife,  as  the  case  may 
be,  is  dead,  in  such  case  is  the  prisoner  entitled  to  an  acquittal  ? 
Two  judges  have  separately  decided  that  such  belief  is  a  good 
defence  (Martin,  B.,  in  B.  v.  Turner,  9  Cox  C.  0.  145,  and 
Cleasby,  B.,  in  B.  v.  BorUm,  11  Oox  C.  0.  670),  and  two  judges 
after  solemnly  consulting  together  have  decided  that  it  is  no 
defence  (Brett,  J.  and  Willes,  J.,  in  B.  v.  Oibbona,  12  Oox  0,  0. 
237).  If  you  think  that  the  prisoner,  having  a  bad  husband, 
without  any  real  belief  of  his  death,  took  the  risk  of  marrying 
again,  acting  upon  what  she  thought  she  might  appeal  to  as  a 
defence  hereafter,  then  you  should  find  against  her.  But  if  you 
think  she  believed,  and  reasonably  believed,  her  first  husband  to 
be  dead  before  she  married  again,  then  you  should  say  so  and  I 
would  consider  whether  I  would  reserve  a  case  for  the  Court  of 
Grown  Cases  Reserved. 

The  jury  found  that  the  prisoner  married  under  a  bona  fide 
and  reasonable  belief  that  her  husband,  Robert  Moore,  was  dead. 

DsNifAN,  J. — ^I  will  consider  whether  a  point  be  reserved. 

Friday,  March  9.— Dknman,  J. — I  adjourned  this  case  yesterday 
in  order  that  I  might  consult  my  brother  judge  (Lord  Justice 
Amphlett),  as  to  the  effect  of  the  finding  of  the  jury  on  the  ques- 
tion left  to  them.  The  question  upon  which  thev  gave  their 
opinion  was  this.  They  found  that  the  prisoner,  at  the  time  when 
she  went  through  the  ceremony  of  marriage  with  Morris  Tonge, 

(a)  It  is  suggested  in  Sir  Fitzjames  Stephens  Digest  of  the  Oriminal  Law  that 
/Z.  T.  GUtbons  is  dlstingnishable  on  the  gronnd  Uiat  there  was  no  eridence  in 
that  case  on  which  to  found  a  bondjide  belief  of  the  death  of  the  husband  beyond  the 
negative  fact  that  he  had  not  been  heard  of  for  six  years,  whereas  in  R.  ▼.  Turner 
and  R,  t.  Hortonj  there  was  some  eyidence  on  which  banA  Jide  .belief  might  be  . 
reasonably  proyided. 
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bona  fide  and  reasonably  believed  that  her  husband  was  dead. 
^  ^'  Owing  to  the  great  conflict  of  decisions  of  different  jadges  as  to 

whether  that  finding  constitutes  a  defence  in  law  or  not^  I  thought 

1S77.  T  ought  to  take  time  before  stating  what  course  ought  to  be 
nrJZTZE  '  *^®^*  *^^  ^  consult  my  brother  jn^e  as  to  what  he  thought 
d^^Dt^^^^  right  to  do.  Two  very  learned  judgjes-^ne  the  late 
ofhutbtrnd.  BaroUj  now  Sir  Samuel,  Martin,  a  jnd^  of  long  experience, 
who  some  time  since  retired  from  the  Bench,  and  the  other 
Baron  Cleasby — ^held  in  two  different  cases  (fi.  v.  Tvmer, 
9  Cox  0.  0.  145 ;  E.  v.  EorUm,  11  Cox  0.  0.  670)  that  such  a 
finding  as  this  constituted  a  defence.  Two  other  learned  judges 
— Sir  Balliol  Brett  and  the  late  Mr.  Justice  Willes — considered 
another  case  (E.  v.  Oibbons,  12  Cox  C.  C.  237)  subsequently  to 
the  two  I  have  mentioned,  and  held  that  when  such  facts  were 
found  by  a  jury  they  did  not  constitute  a  defence.  Under  almost 
any  circumstances,  where  there  was  such  a  conflict  of  decisions, 
a  Judge  would,  I  think,  be  reluctant  to  take  upon  himself  to 
decide  the  point,  and  what  he  would  do  in  the  interests  of  justice, 
in  order  that  the  law  might  be  finally  settled,  would  be  to  reserve 
the  case  for  the  Court  of  Criminal  Appeal  to  say  whether  the 
finding  of  the  jury  did  or  did  not,  in  the  opinion  of  the  Court, 
constitute  a  defence.  If  this  had  been  a  case  in  which,  supposing 
the  Court  of  Criminal  Appeal  had  thought  the  finding  of  the  jury 
did  not  constitute  a  defence,  I  should  have  felt  it  my  duty  to  have 
passed  a  substantial  punishment,  I  should  have  felt  bound  to 
adopt  that  course;  but,  having  consulted  my  brother  judge,  and 
finding  that  he  had  on  a  former  occasion  very  carefully  con- 
sidered this  very  Question,  and,  so  far  as  his  opinion  was  concerned 
it  was  in  favour  of  this  being  a  valid  defence,  I  must  say  that, 
subject  to  all  the  diffidence  and  doubt  caused  by  the  strong 
opinion  formed  bv  Sir  Balliol  Brett  and  the  late  Mr.  Justice 
WiUes — ^who  would  not  reserve  the  point  because  they  felt  so 
strongly  that  it  was  no  defence — my  own  opinion  goes  with  my 
colleague  at  these  assizes,  and  I  tmnk  I  should  hold,  after  fuU 
argument,  that  the  finding  of  the  jury  did  constitute  a  defence. ' 
I  bear  in  mind  the  case  of  £.  v.  Prince  (L.  Rep.  2  C.  C.  B.,  154 ; 
44  L.  J.,  M.  C.  122),  but  in  this  case  the  tiling  done  was  not 
unlawful  and,  therefore,  its  legality  or  illegality  entirely  depended 
on  the  question  whether  the  prisoner  knew  she  contracted  the 
second  marriage  during  the  lifetime  of  her  former  husband,  and 
on  the  principle  of  common  law  that  no  person  should  be  deemed 
guilty  of  an  offence  unless  he  or  she  knew  that  it  was  wilfiiUy 
committed,  a  great  deal  might  be  said  in  favour  of  the  view  that 
with  such  a  finding  of  the  jury  the  prisoner  ought  not  to  be 
deemed  guilty.  I  do  not  wish  to  give  a  final  judgment  and  if 
the  case  had  been  one  which  merited  a  severe  punishment  I 
should  have  reserved  it  for  the  decision  of  the  Court  of  Criminal 
Appeal.  The  case,  however,  is  one  which,  under  any  circum- 
stances,  after  such  a  finding  of  the  jury  in  which  I  see  no  reason 
to  disagree,  I  should  only  have  passed  a  nominal  sentence  :  and. 
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therefore^  as  I  do  not  think  it  fair  to  the  prisoner^  in  order  that  a        Rao. 
point  of  law  may  be  settled  for  the  benefit  of  the  country,  to  put      ..  ^• 

her  to  the  expense  of  arffuinj;  the  case  before  the  full  Court,  my        * 

own  and  my  colleague's  judgment  being  in  favour  of  the  finding        1877. 
of  the  jury  constituting  a  defence,  I  shall  hold  that  the  finding  „.   "^^  . 
amounts  to  a  verdict  ox  not  guilty,  and  order  the  prisoner  to  be  J^Loe^ 
discharged.  cfhuband. 

Solicitors  for  the  prosecution,  Tweed  and  Stephens,  of  Lincoln. 

Solicitors  for  the  defence,  Page,  of  Lincoln. 


WESTERN    CIRCUIT. 

CoBNWALL  Lent  Assizes. 

Ma/rch  7, 1877. 

(Before  Sir  A.  J.  Cogkbubn,  C.J.) 

Big.  v.  Willuv  nBNKAH.(a) 

AAimmdraHon/^^Noxious  thing. 

Prisoner  was  indicted  for  wilfully  and  maliciously  administering 
to  one  A.  B,  "  a  certain  destructive  and  noxious  thing,  to  wit, 
cantharides,"  with  intent,  8fc, 

To  constitute  this  offence,  the  thing  administered  m/ust  he  noxious 
in  itself  and  not  merely  when  taken  in  excess,  and  that,  although 
it  may  ha/oe  been  administered  with  intent  to  injure  or  a/nnoy. 

WILLIAM  HENNAH  was  charged  under  24  &  25  Vict, 
c.  180,  8.  24,  with  unlawfully  and  maliciously  administer- 
ing to  Mary  Ann  Bowe  "  a  poison,''  to' wit,  *^  a  certam  destructive 
or  noxious  thing,''  called  oantharides,  with  intent  to  injurcj 
aggrieve,  or  annoy,  at  Mevagissey,  on  the  2l8t  October,  1876. 

8t,  Aiibin  for  the  prosecution. 

Carter  for  the  prisoner. 

The  prisoner  was  a  shoemaker,  and  the  prosecutrix  the  daughter 
of  a  blacksmith,  living  just  opposite  each  other  in  the  same  street, 
and  from  the  evidence  it  appeared  that  the  prisoner  spoke  to  her 
while  talking  to  another  young  woman  at  her  father's  door,  and 
offered  her  a  ''  broad  fig,"  which  she  declined,  but  afterwards 
accepted,  and  he  gave  her  two.  Walking  indoors  she  put  a  part 
of  one  into  her  mouth,  and  offered  the  residue  to  her  father,  who, 

(a)  Reported  by  S.  Oaxtib,  Esq.,  Barrister-at-Lftw. 

N  N  2 
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Rbo.       observing  sometliiiig  '' glistening ''  in  it  made  an  observation; 
V*  upon  which  she  spat  out   what  she   had  been  chewing,   and 

^     the  father  took  the  other  fig  to  a  chemist,  who  found  some 

1877.       portion  of  a  Spanish  fly  had  been  inserted  into  it. 
rr*   .        The  father  then  went  after  the  prisoner,  and  accused  him  of 
— Aoartotf  ^  applying  this  trick  upon  his  daughter,  saying  that  it  was  *'  enough 
thina^Em-   to  poison  the  whole  family.^' 
^""^  Prisoner  at  first  denied,  but  afterwards  came  to  the  father's 

house  to  apologise,  and  ask  him  to  overlook  it,  saying  it  was  not 
intended  for  his  daughter  but  another  girl  named  Kobins.  In 
answer  to  counsel,  the  father  said  he  did  not  know  at  the  time 
what  the  nature  or  qualities  of  "  Spanish  fly ''  were,  but  he  was 
suspicious  of  what  appeared  to  be  glistening^  and  he  made  sub- 
sequent inquiries. 

T.  C.  Browne  produced  the  remaining  fig,  which  was  handed 
to  him  by  the  last  witness. 

Mr.  Mitchell,  chemist  of  St.  Austell,  examined  the  fig,  and 
found  it  to  contain  Spanish  fly,  weighing  from  a  grain  to  a  grain 
and  a  half,^'  a  quantity  insufficient  to  produce  any  effect  upon  the 
human  system.  According  to  Dr.  Taylor,  and  other  authorities, 
oantharides  would  not  produce  the  effect  popularly  supposed 
unless  it  was  given  in  quantity  suffi^cient  to  produce  death. 

In  cross-examination  witness  said  there  were  other  flies  besides 
Spanish  fly  that  had  the  appearance  of  the  one  now  produced. 
A  fatal  dose  would  amount  to  about  twenty-four  grains. 

This  being  the  evidence  for  the  prosecution.  Carter  submitted 
there  was  no  case  to  go  to  the  jury. — To  sustain  this  indictment 
it  must  be  shown  that  there  had  been  a  sufficient  quantity  of  the 
drug  administered  to  cause  the  effect  alleged  to  be  desired,  so 
that,  whatever  the  intent  was,  it  would  not  in  law  amount  to 
administering  a  noxious  thing  if  what  was  administered  could 
produce  no  effect.  Many  substances  were  noxious  or  harmless, 
and  depended  for  their  consequences  upon  the  quantity  applied. 

OocKBURN,  C.J. — ^What  things  would  you  name,  Mr.  Carter,  as 
coming  in  that  category  7 

Oarter. — ^I  think,  my  Lord,  I  might  mention  opium,  tobacco, 
and  brandy  or  alcohol.  There  are  many  bon-bons  and  con- 
fectionary, for  instance,  that  contain  prussic  acid,  a  deadly 
poison,  yet  in  such  minute  quantities  as  to  be  innoxious. 

CoGKBURN,  C.J. — I  cannot  help  thinking  that,  supposing  the 
thing  was  not  capable  of  doing  mischief,  if  it  were  used  for  the 
purpose  of  doiug  mischief,  then  the  person  administering  it  must 
take  the  consequences.  There  were  three  points  for  considera- 
tion. Did  the  prisoner  administer  the  thing  ?  Was  it  a  noxious 
thing  ?  Or  was  it  administered,  being  a  noxious  thing,  with  the 
intent  to  injure  or  annoy  ? 

Oarter. — There  must  be  both  the  power  and  intent  to  injure. 
There  are  many  matters  in  law  and  fact  (in  questions  of  assault 
for  instance),  that  even  where  the  intent  was  clear,  if  the  power 
were  wanting,  it  would  not  amount  legally  to  an  assault. 
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After  some  iiirtlier  discussion  his  Lordship  retired  to  consult       Rwj- 
with  the  learned  judge.  Sir  H.  Hawkins,  in  the  other  Court,  upon     HBraAH. 
the  points  raised,  and  after  an  absence  of  half-an-hour  returned.  

CocKBUEN,  C.J. — My  learned  brother  and  I  have  ffiven  this  case       1877. 
great  attention.    We  feel  it  is  a  question  of  considerable  impor-  ^ji^^J^arion 
tance  and  we  are  of  opinion  that  Mr.  Carter's  point  is  a  good    ^Noxious 
one  and  that  the    prisoner  must  be  acquitted.      The  statute   thing—Em- 
requires,  in  order  to  constitute  an  offence,  that  there  shall  have       *"** 
been  the  administration  of  a  noxious  thing,  and  we  think,  in  order 
to  make  out  an  offence,  the  thing  administered  must  be  of  such  a 
character  as  to  satisfy  rigorously  the  requirement  of  the  law, 
namely,  that  it  must  be  a  noxious  thing.     I  think  there  must  be 
a  distinction  between  a  thing  only  noxious  when  given  in  excess, 
and  a  thing  which  is  a  recognised  poison  and  is  known  to  be  a 

thing  noxious  and  pernicious  in  effect Upon  the  medical 

evidence  before  us,  cantharides,  or,  as  it  is  commonly  called, 
Spanish  fly,  is  administered  medicinally,  and  in  small  quantities, 
and  up  to  a  certain  extent,  is  incapable  of  producing  any  effect. 
What  is  important  to  the  present  case  is  that  the  quantity 
administered  was  incapable  of  producing  any  effect.  The  statute 
makes  it  an  offence  to  administer,  although  not  with  the  inten- 
tion of  taking  life  or  of  doing  any  serious  bodily  harm,  any 
noxious  thing  with  intent  to  cause  injury  or  annoyance.  But 
unless  the  thing  is  a  noxious  thing  in  the  quantity  administered, 
it  seems  exceecQngly  difficult  to  say  logically  there  has  been  a 
noxious  thing  administered.  The  thing  is  not  noxious  in  the 
form  in  which  it  has  been  taken;  it  is  not  noxious  in  the  de^ee 
or  quantity  in  which  it  has  been  given  and  taken.  We  think, 
therefore,  the  indictment  will  not  hold.  It  would  be  very  different 
if  the  thing  administered,  as  regards  either  its  character  or 
degree,  were  capable  of  doing  mischief.  But  because  it  happens  to 
fail  in  a  particular  instance,  from  any  collateral  or  unforeseen 
cause,  owing,  may  be,  to  the  vigour  of  the  constitution  of  the 
person  to  whom  it  is  administered,  or  some  cause  of  that  descrip- 
tion, if  it  was  capable  of  doing  mischief  at  all  it  would  be  within 
the  statute.  But  here  the  quantity  was  incapable  of  doing  an^ 
mischief,  and,  therefore,  we  shall  not  be  justified,  although  it 
was  administered  with  the  intent  of  producing  inconvenience  or 
annoyance,  in  saying  that  it  is  within  the  statute,  seeing  the 
thing  is  not,  in  the  form  administered,  noxious.  Therefore,  under 
those  circumstances  the  case  is  not  made  out  against  the  prisoner 
and  you  are  bound  to  find  him 

Not  QutiUy. 
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N(w.  17  and  23, 1876,  and  /«».  16, 1877. 

(Before  Mobbis,  C.J.,  Pallbs,  CJ3.,  KaoGH,  J.,  O^Bbibit,  J., 
PrrzoBBALD,  B.,  PrrzoBBALD,  J.,  Dbasy,  B.,  Lawsob,  J.,  Babbt, 
J.,  and  DowsB,  B. 

BbO.  v.  PAnLKNBB.(a) 

Arson — 24  ^  25  Vict.  c.  97,  s,  42 — Consequence  of  a  la/rceny — 
Burning  a  vessel — Natural  resuU  of  a  felonious  a>ct. 

Where  a  sailor  on  boa/rd  a  ship  entered  a  part  of  the  vessel  where 
spirits  were  h^t,  for  the  purpose  of  stealing  rum,  a/nd,  while 
ia/pping  a  cask  of  rum,  a  lighted  match^  held  by  Idm,  came  in 
contact  with  the  spirits  which  were  flowing  from  the  cask  tapped 
by  him,  and  a  conflagration  ensued,  which  destroyed  the  vessel; 

It  was  held  per  cwriam  {Keogh,  J.,  dissentiente),  that  a  conviction 
for  arson  of  the  ship  could  not  be  upheld. 

CASE  roBorved  by  Lawson,  J.,  at  the  Cork  Summer  Assizes, 
1876,  the  prisoner  was  indicted  for  setting  fire  to  the  ship 
Zemindar,  on  the  high  seas,  on  the  26th  day  of  June,  1876.  The 
indictment  was  as  follows :  '^  That  Robert  Facdkner^  on  the  26th 
day  of  June,  1876,  on  board  a  certain  ship  called  the  Zemindar, 
the  property  of  Sandback,  Tenne,  and  Co.,  on  a  certain  voyage  on 
the  high  seas,  then  being  on  the  high  seas,  feloniously,  unlawfully, 
and  maliciously,  did  set  fire  to  the  said  ship  ^with  intent  thereby 
to  prejudice  the  said'^  (these  words  were  struck  out  at  the  trial  by 
the  learned  judge,  and  the  following  words  inserted,  ^'  called  the 
Zemindar,  the  property  of,'')  Sandback,  Tenne,  and  Co.,  and  that 
the  said  Robert  Faulkner,  on  the  day  and  year  aforesaid,  on  board 
a  certain  ship  called  the  Zemindar,  being  the  property  of  Sand- 
back, Parker,  and  others,  on  a  certain  voyage  on  the  high 
seas,  then  being  upon  the  high  seas,  feloniously,  unlawfully,  and 
maliciously,  did  set  fire  to  the  said  ship,  with  intent  thereby  to 
prejudice  the  said  Sandback,  Parker,  and  other,  the  owners  of 

(a)  Reported  by  Cboq.  R.  Rochb,  Esq.,  BarriBter-at-Ijaw. 
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certain  goods  and  oliattels  then  laden,  and  being  on  board  said       ftao. 
'  ship/'    It  was  proved  that  the  Zemindar  was  on  her  voyage    „    "• 
home  with  a  cargo  of  rum,  sugar,  and  cotton,  worth  50,000Z,      -^^J^"* 
That  the  prisoner  was  a  seaman  on  board,  that  he  went  into  the       1877. 
forecastle  hold,  opened  the  sliding  door  in  the  bulk  head,  and        — '    . 
so  got  into  the  hold  where  the  rum  was  stored;   he  had  no  ^(^l^^iJ^t, 
business  there,  and  no  authority  to  go  there,  and  went  for  the 
purpose  of  stealing  some  rum,  that  he  bored  a  hole  in  the  cask 
with  a  gimlet,  that  the  rum  ran  out,  that  when  trying  to  put  a 
spile  in  the  hole  out  of  which  the  rum  was  runnmg,  he  had  a 
lighted  match  in  his  hand ;  that  the  rum  caught  fire ;  that  the 
prisoner  himself  was  burned  on  the  arms  and  neck ;  and  that  the 
ship  caught  fire  and  was  completely  destroyed.    At  the  close  of 
the  case  for  the  Crown,  counsel  for  the  prisoner  asked  for  a 
direction  of  an  acquittal  on  the  ground  that  on  the  facts  proved 
the  indictment  was  not  sustained,  nor  the  allegation  that  the 
prisoner   had  unlawfully  and  maliciously  set  fire  to  the  ship 
proved.     The  Crown  contended  that  inasmuch  as  fche  prisoner 
was  at  the  time  engaged  in  the  commission  of  a  felony,  the 
indictment  was  sustained,  and  the  allegation  of  the  intent  was 
immaterial. 

At  the  second  hearing  of  the  case  before  the  Court  for  Crown 
Cases  Reserved,  the  learned  judge  made  the  addition  of  the 
following  paragraph  to  the  case  stated  by  him  for  the  court. 

'^  It  was  conceaed  that  the  prisoner  had  no  actual  intention 
of  burning  the  vessel,  and  I  was  not  asked  to  leave  any  question 
to  the  jury  as  to  the  prisoner's  knowing  the  probable  conse- 
quences of  his  act,  or  as  to  his  reckless  conduct/' 

The  learned  judge  told  the  jury  that  although  the  prisoner 
had  no  actual  intention  of  burning  the  vessel,  still  if  they  found 
he  was  engaged  in  stealing  the  rum,  and  that  the  fire  took  place  , 

in  the  manner  above  stated,  they  ought  to  find  him  guilty.  The 
jury  found  the  prisoner  guilty  on  both  counts,  and  he  was 
sentenced  to  seven  years  penal  servitude.  The  question  for  the 
court  was  whether  the  direction  of  the  learned  judge  was  right, 
if  not,  the  conviction  should  be  quashed. 

Peter  O^Brien,  for  the  prisoner. — The  broad  propositions  con- 
tended for  by  the  Crown  counsel  at  the  trial  was  that  once  it 
was  proved  the  prisoner  had  set  out  to  commit  a  felony,  he  was 
responsible  for  everything  which  would  not  have  occurred  but 
for  his  having  done  so;  that  no  matter  how  remotely  or 
indirectly  connected  with  the  felony  he  had  resolved  upon 
perpetrating  the  act  imputed  as  a  crime  might  be,  still  he  was 
criminally  answerable.  Whether  the  committing  of  the  felony 
was  the  caiisa  causans,  or  merely  the  cavsa  sine  qua  non  of  the 
alleged  criminal  result,  that  the  prisoner  was  equally  responsible, 
and  they  relied  upon  2  East,  P.  C.  1019,  where  it  is  stated 
that  if  a  person  shoot  a  fowl  with  the  intention  to  steal  it,  the 
first  attempt  being  felonious,  the  party  must  abide  all  the  con- 
sequences.    This  was  the  wide  proposition  pressed  by  the  Crown 
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Rn.       below^  and  accepted  with  hesitation  by  the  jadge,  who  stated  he 
FAuuum.    ^^^^  reserve  the  case  for  this  court.    It  was  conceded  by  the 

Crown  that  the  prisoner  did  not  in  fsct  intend  to  bom  the  ship^ 

1877.  and  I  may  say  it  was  also  conceded  that  he  did  not  know  it  was 
J,  p.  the  probable  consequence  of  anything  done  by  him  that  the  ram 
dem»^lntmL  shoiud  take  fire  and  the  ship  be  burned.  No  such  question  was 
submitted  to  the  jury,  and  the  Crown  counsel  had  too  much 
professional  savoir  faire  to  contend  before  the  jury  that  the 
prisoner  knew  the  probable  consequence  of  his  act  would  be 
that  the  rum  should  take  fire  and  explode  and  the  ship  burned, 
when  he  himself  might  be  either  instantaneously  destroyed  by 
the  explosion,  or  ultimately  burned  to  death  by  the  burning  of 
the  ship  which  was  at  the  time  in  mid  ocean.  Now  having 
ascertained  what  position  the  Crown  assumed  at  the  trial,  I 

Sropose  to  test  the  case  by  the  analogy  of  the  common  law 
efinition  of  arson — ^the  definition  of  the  term  '^  malice/'  and 
by  cases  decided  in  the  particular  statute  and  upon  sections  of 
it  where  the  very  words  used  in  the  present  indictment  are  used, 
that  is  to  say,  the  words  "  unlawfully  *'  and  ''  maliciously."  The 
definition  of  arson  at  common  law  is  "  the  wilful  and  malicious 
burning  of  the  house  of  another''  (3  Inst.  66-67;  Hale,  P.  C. 
566).  Coke  says  that  it  should  be  done  voluntarie  et  ex 
malitia  prcecogitatd  ;  and  it  is  laid  down  in  Archbold,  p.  586-7, 
that  the  burning  must  be  wilful  and  malicious  to  be  an 
offence  either  at  common  law  or  under  the  statute,  for 
which  he  cites  Coke  and  Blackstone;  and  that  a  burning 
arising  firom  negligence  or  mischance  is  not  sufficient.  Taking, 
then,  the  definition  of  arson  at  common  law,  can  it  be  said 
that  the  case  for  the  Crown  is  supported  by  any  analogy 
it  affords,  it  could  never  be  contended  here  that  the  burning 
was  •'  voluntarie  " — ^the  contrary  was,  in  fact,  conceded.  Again, 
take  what  was  so  strongly  pressed  by  the  Crown,  and  for 
which  position  they  cited  East,  2  P.  C.  Ch.  21,  and  Poster, 
258,  that  a  man  shooting  at  a  fowl  with  the  intention  of  stealing 
it,  and  killing  a  man,  is  liable  for  murder.  Now  that  case  is 
distinguishable  from  the  present,  because  there  the  person  firing 
the  gun  did  intentionally  an  act  malvm  in  se — of  itself  calculated 
to  do  the  particular  mischief ;  while  here  the  act  done  was  not 
of  itself  calculated  to  do  the  damage,  irrespective  of  the  extensive 
and  fortuitous  circumstance  of  the  jet  of  rum  shooting  out  in 
the  very  line  of  the  lighted  match.  The  pressure  of  the^  rum  to 
make  it  shoot  out  as  it  did,  was,  so  to  speak,  an  external  agent, 
and  the  fiu)t  of  its  coming  upon  the  line  of  the  lighted  match 
was  a  mere  chance.  Besides,  there  is  no  case  which  shows  that 
this  constructive  doctr^ie  of  transferring  the  malice  with  which 
one  act  is  done  to  another,  so  as  to  render  that  other  a  felony, 
is  applicable  where  that  other  act  would  not,  though  done 
maliciously,  be  a  felony  at  common  law,  and  burning  a  ship  out 
at  sea  is  a  felony  created  by  statute  and  not  one  hi  common  law. 
But  the  Crown  contended  that,  no  matter  whether  the  putting 
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the  spill  in  the  cask  was  done  before  or  after  the  ram  had  bedn        R>g. 
abstracted,  the  legal  result  was  the  same — ^no  matter  whether    YAmkvKSL 

the  prisoner  was  putting  the  spill  in  the  cask  for  the  purpose        

of  more  conveniently  tapping  the  rum,  or  having  taken  some  1877. 
of  the  rum  for  the  purpose  of  stopping  the  flow  or  waste  of  the  ^^,^3^,^- 
rum.  Certainly,  if  the  spill  was  being  put  in  to  stop  the  further  denoe^  Intent, 
waste  of  the  rum,  the  felony  of  taking  having  been  completed, 
the  prisoner  would  not  be  liable  for  the  arson  of  the  ship,  which 
is  a  felony,  because,  in  that  case,  the  act,  which  was  the  imme- 
diate cause  of  the  burning,  was  not  done  felleo  animo  :  (Butler's 
Coke  Litt.  p.  391,  where  it  is  stated,  "Felony  ex  vi  termini 
significat  quodlibet  capitale  crimen  felleo  animo  perpetratum/') 
Besides  the  principle  ''  actus  non  facit  reum  nisi  sit  mens  rea  '^ 
(which  Cockourn,  C.J.,  says,  in  the  Queen  v.  Sleep,  L.  &  C. 
45-54,  is  the  foundation  of  all  our  criminal  procedure)  would 
apply.  Actios  means  the  act  which  is  the  immediate  cause  of  the 
thmg  done.  Take  the  definition  of  malice :  "  A  wrongful  act 
done  intentionally,  without  just  cause  or  excuse  : ''  {M^Pherson  v. 
Daniells,  10  B.  &  C.  272;  Bromage  v.  Prosser,  4  B.  &  C.  255). 
On  examining  these  cases,  and  the  instances  given  to  illustrate  the 
definitions,  it  will  be  found  that  the  wrongful  act  is  one  malum 
in  ae,  unintentionally  done,  and  one  calculated  of  itself,  inde- 
pendently of  extrinsic  agency,  to  do  the  particular  mischief. 
But  take  the  cases  on  the  very  statute  on  which  the  prisoner  is 
indicted,  and  in  particular  the  case  of  Beg.  v.  Pembliton  (12 
Cox.  C  C.  607).  In  that  case  a  prisoner  was  indicted  for  un- 
lawfully and  maliciously  committing  damage  above  the  value  of 
51.  to  a  window  in  a  house,  and  the  iury  found  that  the  prisoner 
threw  a  stone  which  broke  the  window,  but  that  he  threw  it  at 
some  people  with  whom  he  had  been  fighting,  with  intention 
to  strike  one  or  more  of  them,  but  not  intending  to  break  the 
window,  and  returned  a  verdict  of  guilty.  It  was  held  that 
upon  this  finding  the  conviction  should  be  quashed.  The  Court 
at  the   same  time  intimated  that  if  the  jury  found  that  the 

Srisoner  was  aware  the  window  was  where  it  was,  and  that 
e  was  likely  to  break  it,  and  was  reckless  whether  he  did 
so  or  not,  he  might  have  been  in  that  event  properly  convicted. 
Now  in  that  case  there  is  a  much  stronger  case  than  the  present, 
for  there  the  prisoner  deliberately  throws  a  stone,  and  threw 
intending  to  strike,  and  threw  it  also  in  a  place  in  a  street 
opposite  a  house  where  it  was  very  probable  that  it  would 
do  injury,  and  nevertheless  the  conviction  was  quashed.  Here 
it  is  conceded  that  he  did  not  intend  to  burn  the  rum  or  ship, 
and  there  is  no  finding  by  the  jury,  for  it  was  not  left  to  them 
to  determine,  and,  indeed,  the  contention  could  not  be  seriously 
made,  that  the  prisoner  knew  that  the  probable  consequence  of 
his  act  would  be  to  set  fire  to  the  ship,  and  that  he  was  reckless 
as  to  whether  it  was  set  fire  to  or  not.  This  case  is  conclusive 
in  the  prisoner's  favour,  and  to  the  like  effect  is  the  principle 
of  the  judgments  in  Beg.  v.  Ohild  (L.  Bep.  1  Cr.  Cas.  Bes.  309), 
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Bm.        and  in  Beg.  y.  Welch  (13  Cox  C.  C.  121).    In  the  last  case,  the 

^'         juiy  found  as  a  matter  of  fact  that  the  prisoner  knew  that  the 

Faulkner.    ppQ^able  consequence  of  his  act  might  be  to  kill  the  mare,  and 

1877.       that  he  was  reckless  as  to  whether  she  was  killed  or  not.     Here 

_  .    it  was  not  contended^  nor  could  it  be^  that  the  prisoner  knew 

dmce^Inunt.  ^^  ^^^  *  probable  consequence  of  his  act  that  the  ship  would  be 
burned,  and  that  he  was  reckless  whether  the  ship  was  burned  or 
not.  But  some  of  the  Court  seem  to  think,  and  it  may  now  be 
contended,  on  the  part  of  the  Crown,  that  it  was  a  natural  and 
probable  consequence  of  the  prisoner's  act,  having  brought  the 
lighted  match  near  the  rum,  that  the  rum  should  take  fire,  and 
that,  therefore,  he  should  be  held  responsible  for  what  was  the 
.  natural  consequence  of  his  act.  Even  if  this  be  so,  it  cannot 
now  be  relied  upon,  because  the  question  what  was  a  natural 
and  probable  consequence  of  the  prisoner's  act  was  a  question 
of  fact  to  be  determined  by  the  jury,  and  this  question  was  never 
submitted  to  them.  Conceding,  for  the  sake  of  the  argument, 
that,  even  in  construing  the  particular  statute,  it  is  a  presumption 
of  law,  a  prestmptio  juris  et  de  jure,  that  a  man  intends  the 
natural  consequence  of  his  act,  surely  it  must  be  antecedently 
determined  by  the  jury,  as  a  matter  of  fact,  whether  or  not  the 
thing  complained  of  was  or  was  not  a  natural  or  probable 
consequence  of  the  prisoner's  act. 

The  Attoimey 'General  (May),  with  him  Oreen,  Q.C.,  for  the 
Crown. — If  a  man,  intending  to  commit  a  felony,  by  accident  set 
fire  to  another's  house,  this  would  be  arson  at  common  law,  and 
also  within  the  statute  :  (Archb.  Cr.  Law,  536 ;  Poster  Cr.  Law 
258-9 ;  2  East,  P.  C.  1019, 1031.)  In  this  case  the  prisoner  went 
to  a  place  he  had  no  business  to  go  to.  He  brought  the  match 
with  him,  to  enable  him  to  commit  the  larceny,  and  while  in  the 
very  act  of  committing  the  felony  set  fire  to  a  portion  of  the 
inflammable  material  which  he  was  stealing,  and  the  immediate 
consequence  was  the  burning  of  the  ship  The  felonious  inten- 
tion "  must  be  applied  to  the  consequential  act,"  and  the  prisoner 
must  be  held  responsible  for  the  burning  of  the  ship.  Reg.  y. 
Ward  (12  Cox  C.  C.  123),  Cockburn,  C.J.  said,  ^^  Where  a 
man  does  an  act  malicious  of  itself,  but  without  intending  larger 
consequences,  are  not  the  limited  results  sufficient  to  make  him 
responsible  for  all  ?  To  support  an  indictment  for  murder  it  is 
enough  to  prove  that  the  act  causing  death  was  done  maliciously, 
and  it  is  not  necessary  to  show  an  intention  to  kill."  And 
Mellor,  J.,  said,  "In  Foster,  p.  257,  we  read  that  the  terms 
malice  and  malicious  are  used  in  a  general  sense,  as  denot- 
ing a  wicked,  perverse,  and  incorrigible  disposition."  Here  the 
felonious  act  of  the  prisoner  showing  a  wicked,  perverse,  and 
incorrigible  disposition  supplies  the  malice  required  by  the  words 
of  the  statute.  Reg.  v.  Pemblitoii  (12  Cox  C.  C.  607),  is  so 
completely  rested  on  the  finding  of  the  jury,  which  negatived 
the  existence  of  malice,  that  it  does  not  touch  the  question  upon 
which  this  conviction  must  be  upheld,  unless  this  court  is  prepared 
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to  overrule  tiie  proposition  stated  as  law  by  Foster^  Hale^  and       Rv. 
East^  and  adopted  in  aU  modem  text  books.  „    ^' 

Dowse,  B.,  gave  judgment  to  the  effect  that  the  conviction      ^ 

shonld  be  qoashed.  1877. 

Babbt,  J. — ^A  very  broad  proposition  has  been  contended  for  "^«»  • 
by  the  Crown,  namely,  that  if,  while  a  person  is  engaged  in  com-  dmu'-Inumt. 
mittin^  a  felony,  or,  having  committed  it,  is  endeavouring  to 
conceal  his  act,  or  prevent  or  spoil  waste  consequent  on  that 
act,  he  accidently  does  some  collateral  act,  which  if  done  wilfully 
would  be  another  felony  either  at  common  law  or  by  statute,  he 
is  guilty  of  the  latter  felony.  I  am  by  no  means  anxious  to 
throw  any  doubt  upon,  or  limit  in  any  way,  the  legal  responsi* 
bility  of  those  who  engage  in  the  commission  of  felony,  or  acts 
mala  in  se ;  but  I  am  not  prepared  without  more  consideration 
to  give  my  assent  to  so  wide  a  proposition.  No  express  authority 
either  by  way  of  decision  or  dictwm  from  judge  or  text  writer  has 
been  cited  in  support  of  it.  The  authorities  mainlv  relied  upon 
are  those  which  lay  down  that  if  homicide  or  the  burning  of  a 
house  be  the  direct,  though  unintended  result  of  an  act  felonious 
or  malv/m  in  se,  the  perpetrator  will  be  guilty  of  murder  or  man- 
slaughter or  arson,  as  the  case  may  be.  As  regards  the  case  of 
homicide  they  mav  be  referred  to  principles  applicable  to  that 
class  of  offence,  the  authorities  as  to  arsons  are  more  in  point, 
but  they  all  put  the  case  of  an  act  felonious  or  malum  in  se, 
wilfully  done  and  directly  causing  the  ultimate  injury.  As  to 
whether  there  may  be  any  substantial  distinction  between  the 
act  of  lighting  the  match  in  the  present  case,  and  the  shooting 
at  the  deer  with  the  felonious  intent  in  the  authorities  cited,  or 
whether  this  doctrine  of  construction,  wilfulness  or  malice  extends 
to  any  but  felonies  at  common  law,  Z  shall  not  pronounce  any 
opinion,  as  I  shall  consider  myself  bound  for  the  purpose  of  this 
case  by  the  authority  of  Beg.  v.  Pembliton  (12  Cox  C.  C.  607). 
That  case  must  be  taken  as  deciding  that  to  constitute  an 
offence  under  the  Malicious  Injuries  to  Property  Act,  sect.  51, 
the  act  done  must  be  in  fact  intentional  and  wilful,  although  the 
intention  and  will  may  (perhaps)  be  held  to  exist  in,  or  be  proved 
by,  the  t&ct  that  the  accused  knew  that  the  injury  would  be  the 
probable  result  of  his  unlawful  act,  and  yet  did  the  act  reckless 
of  such  consequences.  The  present  indictment  charges  the 
offence  to  be  under  the  42nd  section  of  the  same  Act,  and  it  is 
not  disputed  that  the  same  construction  must  be  applied  to  both 
sections.  I  confess  that,  as  at  present  minded,  I  am  not  alto- 
gether satisfied  with  that  decision  so  far  as  it  seems  to  be  rested 
upon  the  construction  to  be  given  to  the  words  "  unlawfully  and 
maliciously^'  in  that  particular  statute.  To  constitute  the  crime 
of  arson  at  common  law,  the  setting  fire  to  the  house  must  be  un- 
lawful and  malicious,  yet  it  is  not  disputed  that  a  person  firing 
a  shot  with  a  felonious  intent,  and  thereby  unintentionally 
burning  a  house,  is  guilty  of  feloniously  burning  it;  and  cer- 
tainly it  seems  difficult  to  see  why  the  words  **  unlaNvful  and 
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Reo         malicioas^''  wlien  used  to  describe  the  essential  attributes  of  the 
p    ^'  burning  of  a  house  as  an  offence  at  common  law  are  to  receive  a 

different  interpretation  for  the   same  words  when  used  in  the 

1877.  statute^  the  object  of  which  is  simply  to  place  the  burning  of  a 
s  "^p  •  house  and  the  burning  of  a  ship  in  the  same  legal  category. 
dtnc^— Intent.  Perhaps  the  true  solution  of  the  difficulty  is  that  the  doctrine  of 
constructive  malice  or  intention  only  applies  to  cases  where  the 
mischief  with  which  the  accused  stonds  charged  would  be^  if 
maliciously  committed^  an  offence  at  common  law.  The  case  of 
Reg,  V.  Pembliton  has  been  since^  in  some  degree,  confirmed  in 
Reg.  V.  Welch  (2  Q.  B.  D.  23).  I  shall,  as  I  have  said,  under  the 
circumstances  of  the  case  before  us,  act  on  the  authority  of  Reg.  v. 
Pembliton,  without  pledging  myself  to  adopt  its  reasoning  or  con- 
clusion under  a  different  state  of  facts.  It  has  been,  however, 
contended  that  Reg.  v.  Pembliton  is  distinguishable  from  the 
present  case.  It  was  said,  first,  that  the  original  act  of  the 
prisoner  in  that  case  was  not  felonious,  and  secondly,  that  the 
offence  charged  was  not  a  felony,  and  that  therefore  the  old 
authorities  upon  which  the  Crown  now  relies  did  not  apply  in 
that  case.  How  far  both  or  either  of  these  distinctions  are  to  be 
'  regarded  at  the  present  day  I  do  not  stop  to  consider ;  it  is  suffi- 
cient to  say  that  the  decision  of  the  Court  of  Criminal  Appeal  in 
England  was  based  upon  no  such  distinction.  But  it  was 
secondly  contended  that,  as  in  that  case  it  was  suggested  by  the 
judge  that  a  reckless  disregard  by  the  prisoner  of  tiie  obviously 
probable  consequences  of  his  own  act  might  constitute  the 
requisite  '^  malice,*'  and  justify  a  jury  in  finding  that  such  act 
was  wilful  and  malicious  within  the  statute:  so  it  was  here  shown, 
and  the  wording  of  the  case  as  originally  stated  assumed  that  this 
question  of  recklessness  and  so  forth  was  left  by  the  judge  to  the 
jury,  or  spontaneously  considered  by  them,  and  decided  in  the 
affirmative  against  the  prisQ^er.  It  was  perhaps  possible  that 
upon  a  critical  analysis  of  the  very  words  of  the  original  case 
they  were  consistent  with  a  possibility  that  such  a  question  was 
presented  to  the  jury;  but,  reading  the  case,  I  was,  upon  its  con- 
struction, convinced  that  no  such  question  was  considered  by  the 
jury.  It  was  not  pretended  by  the  Crown  counsel  that,  as  a 
matter  of  fact,  such  a  question  was  even  suggested  at  the  trial, 
and  we  have  sitting  here  with  us  the  judge  who  tried  the  case  to 
tell  us  that  no  such  issue  was  raised.  If  such  an  issue  had  been 
raised,  it  would  have  been,  according  to  Mr.  Justice  Blackburn, 
whether  the  prisoner  ^'knew  that  the  i^tural  conseauenoes  of 
his  act  would  be  to  fire  the  ship;  and  whether,  although  that  was 
not  his  wish,  yet  he  was  reckless  whether  he  did  it  or  not;  ^'  and 
I  am  of  opinion  that  the  evidence  would  probably  not  have  justi- 
fied the  jury  in  finding  the  issue  against  the  prisoner.  I  would 
therefore  have  declined  to  sustain  the  conviction  upon  the  as- 
sumption (based  upon  the  phraseology  of  the  case  originally 
stated)  that  an  issue  was  considered  by  the  jury  which  I  know, 
as  a  fact,  was  not  considered  by  them,  and  which,  if  considered 
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by  them,  ought  probably  to  have  been  determined  in  favour  of       Rm. 
the  prisoner.    All  difficulty,  however,  on  this  branch  of  the    «  ^,^jj^- 

argument  is  removed  by  the  amendments  made  in  the  case  by  the       

learned  judge  who  reserved  it  for  our  consideration.    The  jury        1877. 
were,  in  fact,  directed  to  give  a  verdict  of  guilty  upon  the  simple    ,  ''He  ,-. 
ground  that  the  firing  of  the  ship,  though  accidental,  was  caused  dence^IntenL 
by  an  act  done  in  the  course  of,  or  immediately  consequent  upon, 
a  felonious  operation,  and  no  question  of  the  prisoner's  malice, 
constructive  or  otherwise,  was  left  to  the  jury.     I  am  of  opinion 
that,  according  to  Beg.  v.  Pembliton,  that  direction  was  erroneous, 
and  that  the  conviction  should  be  quashed. 

FrrzGE&AU),  J. — ^I  concur  in  opinion  with  my  brother  Barry, 
and  for  the  reasons  he  has  given,  that  the  direction  of  the  learned 
judge  cannot  be  sustained  in  law,  and  that  therefore  the  con- 
viction should  be  quashed.  Z  am  further  of  opinion  that  in  order 
to  establish  the  charge  of  felony  under  sect.  42,  the  intention  of 
the  accused  forms  an  element  in  the  crime  to  the  extent  that  it 
should  appear  that  the  defendant  intended  to  do  the  very  act 
with  which  he  is  charged,  or  that  it  was  the  necessary  conse- 
quence of  some  other  felonious  or  criminal  act  in  which  he 
was  engaged,  or  that  having  a  probable  result  which  the  defen- 
dant foresaw,  or  ought  to  have  foreseen,  he,  nevertheless,  perse- 
vered in  such  other  felonious  or  criminal  act.  The  prisoner  did 
not  intend  to  set  fire  to  the  ship — the  fire  was  not  the  necessary 
result  of  the  felony  he  was  attempting;  and  if  it  was  a  probable 
result,  which  he  ought  to  have  foreseen,  of  the  felonious  trans- 
action on  which  he  was  engaged,  and  from  which  a  malicious 
design  to  commit  the  injurious  act  with  which  he  is  charged 
might  have  been  fairly  imputed  to  him,  that  view  of  the  case 
was  not  submitted  to  tibe  jury.  On  the  contrary,  it  was  excluded 
from  their  consideration  on  the  requisition  of  the  counsel  for  the 
prosecution.  Counsel  for  the  prosecution  iu  efifect  insisticd  that 
the  defendant,  being  engaged  in  the  commission  of,  or  in  an 
attempt  to  commit  a  felony,  was  criminally  responsible  for  every 
result  that  was  occasioned  thereby,  even  though  it  was  not  a 
probable  consequence  of  his  act  or  such  as  he  could  have  reason- 
ably foreseen  or  intended.  No  authority  has  been  cited  for  a 
proposition  so  extensive,  and  I  am  of  opinion  that  it  is  not 
warranted  by  law.  Beferring  to  the  statute  on  which  the  prisoner 
is  charged,  it  is  to  be  observed  that  in  several  instances  the 
sections  creating  substantive  felonies  are  followed  by  others 
making  an  attempt  to  do  the  same  thing  also  a  felony.  Now,  it 
is  obvious  that  an  attempt  to  do  a  particular  thing  necessarily  in- 
volves the  intention  to  commit  the  act.  If,  in  the  case  before  us, 
the  burning  rum  had  been  extinguished  before  the  ship  took  fire, 
could  it  be  contended  that  an  indictment  for  a  wilful  and  malicious 
attempt  to  set  fire  to  the  ship  could  have  been  maintained  f 

FiTzaiBRALD,  B. — I  am  of  opinion  that  the  direction  of  the 
learned  judge  at  the  trial  was  wrong,  and  that  the  conviction  can- 
not be  sustained.     There  can,  I  think,  be  no  doubt  that  malice 
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iiKo.        or  malicious  intent  (whioh  seem  to  me  to  mean  the  same  thing)  is 
^    ^-  an  essential  part  of  the  character  of  the  felony  charged  in  the 

^^"^  indictment.  In  this  case^  I  am  of  opinion  that,  while  the  question 

1877.  of  the  particular  malicious  intent  of  burning  the  vessel  was  ex- 
.  "~ZV  •  pressly  withdrawn  from  the  jury,  the  question  of  malice  or  mali- 
thnre^IntmL  cious  intention  was  not  left  to  the  jury  at  all.  Upon  the  matters  of 
fact  stated  in  the  case  to  have  been  proved,  I  am  of  opinion  that 
the  jury  might,  though  the  question  of  such  particular  malicious 
intent  was  withdrawn  from  it,  most  reasonably  have  found  the 
malice  or  malicious  intent  necessary  as  an  element  of  the  crime 
charged ;  but  I  do  not  think  that  the  judge  was  warranted  in 
affirming  it  as  an  inference  of  law.  This,  it  appears  to  me,  the 
judge  has  done  in  directing  the  jury,  that ''  if  the  fire  took  place 
in  the  manner  above  stated,^'  which  I  understand  to  mean  if  over 
and  above  believing  that  the  prisoner  ''  was  engaged  in  stealing 
the  rum,''  the  jury  also  believed  to  be  true  the  matters  of  fact 
stated  in  the  case  to  have  been  proved,  the  jury  "  ought  to  find 
him  guilty.''  The  utmost  which  I  can  conceive  the  jury  to  have 
found  over  and  above  the  facts  stated  is,  that  at  the  time  when 
the  prisoner  set  fire  to  the  ship  he  was  actuated  by  a  felonious 
intent,  which  no  doubt  is  malice ;  but  I  must  take  this  not  to 
have  been  the  particular  malicious  intent  of  burning  the  vessel, 
but  the  particular  felonious  intent,  which  is  an  element  of  larceny. 
Its  whole  force,  therefore,  in  the  present  case  (if  any)  is  as 
evidence  of  malice  in  general — that  is  to  say,  as  showing  the 
mens  mala  or  fellea,  any  particular  malicious  intent  is  eviaenoe 
conclusive  of  the  m^ens  mala  or  malice,  though  the  msns  mala 
may  exist  in  the  absence  of  innumerable  particular  malicious  in- 
tent. In  my  opinion,  this  general  msJice  might  have  been 
sufficiently  connected  with  the  overt  act  in  this  case,  from  which 
the  injury  resulted,  if  the  jury  had  found  that  the  injury  was  a 
rc;v3onable  consequence — ^that  is  to  say,  a  consequence  which  any 
man  of  reason  might  have  anticipated  as  probable  of  an  act  or 
acts,  or  some  or  one  of  them,  which  formed  the  res  gestce  of  the 
felony  which  the  prisoner  is  found  to  have  been  committing, 
since  the  consequence  is  not  to  be  remote.  The  very  object  of 
the  amendment  which  has  been  made  in  this  case,  as  I 
understand  it,  is  to  show  that  this  question  was  not  left  to 
the  jury.  Now,  however  clearly  I  mav  be  satisfied  that 
the  jury  ought,  as  a  matter  of  fact,  if  the  question  had 
been  left  to  it,  to  have  found  that  the  injury  was  the  reason- 
able consequence  of  an  act  or  acts  done  with  a  felonious 
intent,  I  cannot  draw  the  conclusion  as  a  matter  of  law. 
I  am  only  anxious  that  it  should  be  understood  that  this  case 
cannot  be  understood  as  deciding  that  general  malice,  if  con- 
clusively proved  and  found  by  the  jury  to  apply  to  the  overt  act, 
which  is  the  corpus  delicti,  will  not  give  it  the  form  of  crime 
which  is  the  subject  of  indictment  in  a  case  like  the  present, 
even  though  the  particular  malicious  intent  of  effecting  the 
injury  alleged  is  not  proved.     I  believe  that  no  such  position 
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was  established,  or^  so  far  as  I  can  see,  intended  to  be  established        Rbs. 
by  the  case  of  Beg.  v.  Perribliton ;  and  for  myself  I  am  quite    „     ^' 

satisfied  that  in  cases  like  the   present,  if  the  overt  act  irom      ^ 

which  injury  resulted  be  actuated  by  any  malice^  and  the  injury  1877. 
is  the  reasonable  consequence  of  such  overt  act  so  actuated,  .  "j^  . 
malice  would  be  sufficiently  established.  As  for  Mr.  O^Brien's  datc^— Intent. 
argument  that  an  act  done  by  the  thief^  while  a  larceny  is  beiug 
effected^  for  the  purpose  of  economising  its  effect,  so  that  the 
amount  of  property  being  abstracted  shall  be  no  more  than 
exactly  what  the  tiiief  wants^  is  not  an  act  affected  by  the 
felonious  intent^  which  makes  the  whole  thing  done  a  felony. 
I  think  it  must  be  left  for  the  jury^  to  whom  it  may  be  addressed. 
It  is  sufficient  for  me  to  say  that  a  jury  might  reasonably  take  a 
different  view.  On  the  whole,  though  I  am  clearly  of  opinion 
that  there  was  evidence  on  which  the  jury  might  have  found  the 
malice  necessary  to  sustain  the  indictment^  and  that,  notwith- 
standing the  question  expressly  withdrawn  from  it,  yet  I  think 
the  question  of  malice  was  not  left  tio  the  jury  at  all — ^the 
conviction  cannot  be  sustained. 

O'Brien,  J. — I  am  also  of  opinion  that  the  conviction  should 
be  quashed,  and  I  was  of  that  opinion  before  the  case  for  our 
consideration  was  amended  by  my  brother  Lawson.  I  had 
inferred  from  the  original  case  that  his  direction  to  the  jury  was 
to  the  effect  iiow  expressly  stated  by  amendment,  and  that,  at 
the  trial,  the  Crown's  counsel  conceded  that  the  prisoner  had  no 
intention  of  burning  the  vessel,  or  of  igniting  the  rum ;  and 
raised  no  questions  as  to  prisoner's  imagining  or  having  any 
ground  for  supposing  that  the  fire  would  be  the  result  or  conse- 

Juence  of  his  act  in  stealing  the  ruip.  With  respect  to  Beg.  v. 
^embliton  (12  Cox  C.  C.  607),  it  appears  to  me  there  were 
much  stronger  nounds  in  that  case  for  upholding  the  convic- 
tion than  exist  in  the  case  before  us.  In  that  case  the  breaking 
of  the  window  was  the  act  of  the  prisoner.  He  threw  the  stone 
that  broke  it ;  he  threw  it  with  the  unlawful  intent  of  striking 
some  one  of  the  crowd  about,  and  the  breaking  of  the  window,  ' 
was  the  direct  and  immediate  result  of  his  act.  And  yet  the 
Court  unanimously  quashed  the  conviction  upon  the  ground  that, 
although  the  prisoner  threw  the  stone  intending  to  strike  some 
one  or  more  persons,  he  did  not  intend  to  break  the  window. 
The  courts  above  have  intimated  their  opinion  that  if  the  jury 
(upon  a  question  to  that  effect  being  left  to  them)  had  found 
that  the  prisoner,  knowing  the  window  was  there,  might  have 
reasonably  expected  that  the  result  of  his  act  would  be  the 
breaking  of  the  window,  that  then  the  conviction  should  be 
upheld.  During  the  argument  of  this  case  the  Crown  counsel 
required  us  to  assume  that  the  jury  found  their  verdict  upon  the 
ground  that  in  their  opinion  the  prisoner  may  have  expected  that 
the  fire  would  be  the  consequence  of  his  act  in  stealing  the  rum, 
but  nevertheless  did  the  act  recklessly,  not  caring  whether  the 
fire  took  place  or  not.    But  at  the  trial  there  was  not  even  a 


560  CaiMIKAL  LAW  CA8£B. 

^■Q.        saggestion  of  any  sach  ground^  and  we  cannot  assmne  that  Uie 
Fauianxb.    i^^y  formed  an  opinion  which  there  was  no  evidence  to  snstainj 

and  which  would  be  altogether  inconsistent  with  the  circam- 

1877.        stances    under    which    the  fire   took  place.      The    reasonable 
Arton^Evi-  i^^rence  from  the  evidence  is  that  the  prisoner  lighted    the 
dence— Intent,  match  for  the  purpose  of  putting  the  spile  in  the  hole  to  stop  the 
further  running  of  the  rum^  and  that  while  he  was  attempting  to 
do  so  the  rum  came  in  contact  with  the  lighted  match  and  took  fire. 
The  recent  case  of  Reg,  v.  Welch  (13  Cox  C.  C.  121)^  has  been  also 
referred  to^  and  has  been  relied  on  by  the  Crown  counsel  on  the 
ground  that,  though  the  jury  found  that  the  prisoner  did  not,  in 
fact,  intend  to  kill,  maim,  or  wound  the  mare  that  had  died  from 
the  injury  inflicted  by  the  prisoner,  the  prisoner  was,  neverthe- 
less,   convicted  on  an  indictment  charging  him   with  having 
unlawfully  and  maUciously  killed,  maimed,  or  wounded  the  mare, 
and  such  conviction  was  upheld  by  the  Court.     But  on  referring 
to  the  circumstances  of  that  case  it  will  be  seen  that  the  decision 
in  it  does  not  in  any  way  conflict  with  that  in  the  previous  case  of 
Beg,  V.  Pembliton,  and  furnishes  no  ground  for  sustaining  the 
present  conviction.    Mr.  Justice  Lindley,  who  tried  that  subse- 
quent case,  appears  to  have  acted  in  accordance  with  the  opinion 
expressed  by  the  judges  in  Beg.  v.  Pembliton,    Besides  leaving 
to  the  jury  the  question  of  prisoner's  intent,  he  also  left  them  a 
second  question,  namely,  whether  the  prisoner,  when  he  did  the 
act  complained  of,  knew  that  what  he  was  doing  would  or  might 
kill,  maim,  or  wound  the  mare,  and  nevertheless  did  the  act  reck- 
lessly, and  not  caring  whether  the  mare  was  injured  or  not.     The 
jury  answered  that  second  question  in  the  afEirmative.     Their 
finding  was  clearly  warranted  by  the  evidence,  and  the  conviction 
was  properly  affirmed.     By  those  two  questions  a  distinction  was 
taken  between  the  case  of  an  act  done  by  a  party  with  the  actual 
intent  to  cause  the  injury  inflicted,  and  the  case  of  an  act  done  by 
a  party  knowing  or  believing  that  it  would  or  might  cause  such 
injury,  but  reckless  of  the  result  whether  it  did  or  did  not. 
In  the  case  now  before  us  there  was  no  ground  whatever  for 
submitting  to  the  jury  any  question  as  to  the  prisoner  believing 
or  supposing  that  the  stealing  of  the  rum  woula  be  attended  with 
a  result  so  accidental  and  so  dangerous  to  himself.    During  the 
argument  doubts  were  suggested  as  to  the  soundness  of  the 
decision  in  Beg.   v.   Pembliton;   but  in  my  opinion  that  case 
was  rightly  decided,  and  should  be  followed.     Its  authority  was 
not   questioned  in  Beg,  v.    Welch,  in  which  the  judges  who 
constituted  the  Court  were  different  from  those  who  had  decided 
Beg.  V.  Pembliton,  with  the  exception  of  Lord  Coleridge,  who 
delivered  the  judgments  of  the  Court  on  both  occasions. 

Keogh,  J. — I  have  the  misfortune  to  differ  from  the  other 
members  of  the  Court.  I  think  it  very  fortunate  for  the 
prisoner  that  this  case  has  lasted  so  long,  and  has  received  such 
elaborate  consideration,  for  I  cannot  be  considered  as  violating 
judicial  confidence  when  I  state  that  if  the  case  were  decided  when 
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the  argaments  closed  the  conyiotion  would  stand.     With  regard        Rbq. 
to  the  alteration  made  by  the  learned  Jndge  who  tried  the  case,  I  *• 

have  read  it,  and  I  do  not  understand  it  to  make  a  particle  ^^"'""'' 
of  difference,  from  what  we  had  so  clearly  and  distinctly  stated  1877. 
during  the  progress  of  the  argument.  With  regard  to  the  .  ~~Zf  • 
decision  of  the  English  Court  of  Criminal  Appeal  in  the  case  of  db^T/n^/. 
Reg,  y.  Pembliton,  so  much  relied  on  for  the  prisoner,  there 
appeared  to  be  considerable  hesitation  among  the  members  of 
the  Bench  whether  they  would  venture  to  overrule  that  decision. 
Baron  Deasy,  indeed,  mentioned  that  he  would  not  hesitate 
to  do  so,  and  in  doing  so  he  would  be  only  following  suit  to 
the  Court  of  Criminal  Appeal  in  England,  for  that  Court  over- 
ruled the  decision  of  this  Court  in  Beg.  v.  Fanmn^.  Probably,  I 
would  not  have  the  same  cause  for  not  hesitating  to  overrule  . 
them,  for  in  that  case  I  was  in  the  minority  whose  opinion 
they  affirmed ;  but  in  this  particular  case  I  see  no  reason  why, 
having  a  very  clear  and  distinct  opinion  in  favour  of  a  conviction 
I  should  not  express  it,  notwithstanding  that  I  have  the  mis- 
fortune to  differ  from  my  learned  brethren  and  also  have  in  some 
way  to  run  at  cross  purposes  with  the  decision  in  Beg,  v. 
Pembliton,  I  am,  therefore,  of  opinion,  that  the  conviction 
should  stand,  as  Z  consider  all  questions  of  intention  and  malice 
are  closed  by  the  finding  of  the  jury,  that  the  prisoner  committed 
the  act  with  which  he  was  charged  whilst  engaged  in  the 
commission  of  a  substantive  felony.  On  this  broad  ground, 
irrespective  of  all  refinements  as  to  '' recklessness ''  and 
^'  wilfulness,''  I  think  the  conviction  is  sustained  ;  and  although, 
if  necessary,  prepared  to  decide  this  case  irrespective  of  Beg,  v. 
Pembliton,  1  think  I  could  distinguish  this  case  from  Beg. 
V.  Pembliton,  in  which  the  Judges  appear  to  have  been  carried 
away  by  the  very  specific  and  negative  findings  of  the  juiy  as  to 
the  intention  of  the  defendant. 

Palles,  C.B. — ^I  concur  in  the  opinion  of  the  majority  of  the 
Court,  and  I  do  so  for  the  reasons  already  stated  by  my  brother 
Fitzgerald.  I  agree  with  my  brother  Eeogh  that  from  the  facts 
proved  the  inference  miffht  have  been  legitimately  drawn  that 
the  setting  fire  to  the  ship  was  malicious  within  the  meaning  of 
the  24  &  25  Vict.  c.  97.  I  am  of  opinion  that  that  inference 
was  one  of  fact  for  the  jury,  and  not  a  conclusion  of  law  at  which 
we  can  arrive  upon  the  case  before  us.  There  is  one  fact  from 
which,  if  found,  that  inference  would,  in  my  opinion,  have  arisen 
as  matter  of  law,  as  that  the  setting  fire  to  the  ship  was  the 
probable  result  of  the  prisoner's  act  in  having  a  lighted  match  in 
the  place  in  question;  and  if  that  had  been  found  I  should  have 
concurred  in  the  conclusion  at  which  Mr.  Justice  Keogh  has 
arrived.  In  my  judgment  the  law  imputes  to  a  person  who 
wilfully  commits  a  criminal  act  an  intention  to  do  everything 
which  is  the  probable  consequence  of  the  act  constituting  the 
corpus  delicti  which  actually  ensues.  In  my  opinion  this  inference 
arises  irrespective  of  the  particular  consequence  which  ensued 

VOL.  XIII.  o  0 
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Rao.        being  or  not  being  foreseen  by  the  criminal,  and  whether  his 
F  uucnR    ^^^^^^  ^  reckless  or  the  reverse.    This  much  Z  have  deemed  it 

right  to  say  to  prevent  misconception  as  to  the  grounds  imon 

1877.  which  my  opinion  is  based.  I  wish  to  add  one  word  as  to  aeg. 
At  Eo'  ^'  -P^^^^*^^^  (12  Cox  C.  0.  607).  In  my  opinion  the  learned 
denc^-lntent.  i^^g^  who  were  parties  to  that  decision  never  intended  to 
decide,  and  did  not  decide,  anything  contrary  to  the  views  I  have 
expressed.  That  they  did  not  deem  actoal  intention,  as  distin- 
guished  from  implied  intention,  essential  is  shown  by  the  sabse- 
quent  case  of  Beg.  v.  Welch,  in  which  an  indictment  under  the 
40th  section  of  the  same  Act  was  upheld,  althongh  actual  intention 
was  negatived  by  the  juiy.  The  facts  found  in  answer  to  the 
second  question  in  that  case  cannot  have  been  relied  upon  as 
evidence  of  actual  intention.  As  evidence  they  would  have  been 
valueless  in  face  of  the  finding  negativing  the  fact  which  in  this 
view  they  would  have  but  tended  to  prove.  Their  value  was  to 
indicate  a  state  of  £&cts  in  which  intention  was  imputed  by  an 
irrefutable  inference  of  law.  It  was  not  germane  to  the  actual 
decisions  in  Beg.  v.  PemblUon  and  Beg.  v.  Welch  to  determine 
whether  the  state  of  facts  from  which  this  inference  of  law  arises 
is  that  suggested  in  the  first  case  and  acted  upon  by  the  second, 
or  the  circumstance  of  one  act  being  the  natural  consequence  of 
the  other.  Some  of  the  learned  judges,  no  doubt,  during  the 
arguments  and  in  their  judgments  in  the  first  case  indicate  a 
state  of  facts  from  which  this  inference  would  arise.  They  do 
not  decide  that  the  same  inference  might  not  arise  in  the  other 
state  of  facts  to  which  I  have  alluded.  If,  contrary  to  my  own 
view  of  that  case,  it  shall  be  held  to  involve  that  intention  to  do 
that  which  is  a  necessary  consequence  of  a  wrongful  act  wilfully 
committed  is  not  an  inference  irrefutable  as  matter  of  law,  I 
must  say,  with  unfeigned  deference,  that  I  shall  hold  myself 
free  hereafter  to  decline  to  follow  it.  The  Lord  Chief  Justice  of 
the  Common  Pleas,  who,  in  consequence  of  illness,  has  been  unable 
to  preside  to-day,  has  authorized  me  to  state  that  he  considers 
that  the  case  before  us  is  concluded  by  Beg.  v.  PemblUon. 
Deast,  B.,  and  Lawson,  J.,  concurred. 

Conviction  quashed. 
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Sittings   at   Westminstbb. 
(Before  Mbllish^  L.J.,  Bbstt  and  AkfelbtTj  JJ.A.) 

Nov.  27  cmd  Dec.  21, 1876. 

BeO.  v.  AsFINALL  and  OTfll!SS.(a) 

Oonapiracy-^Indictment — Intent  to  deceive  persons  buying  shares 
in  a  compcmf-^Bules  of  Stock  Excha/nge — Error. 

The  defendo/nts  were  indicted  for  a  criminal  conspiracy  amd  found 
guilty  on  the  first  two  counts  of  the  indictment. 

The  second  count  alleged  that  the  defendants,  who  were  directors, 
Sfc,  of  a  new  compamy,  had  conspired  to  deceive  the  members  of 
the  committee  of  the  Stock  Excha/nge,  and  to  induce  them,  con^ 
trary  to  the  intent  of  certain  of  their  rules,  to  order  a  quotation 
of  the  shares  of  the  compa/ny  in  the  official  Kst  of  the  Stock 
Exchange,  and  ''  thereby  to  persuade  divers  liege  subjects j  who 
should  thereafter  buy  and  sett  the  sha/res  of  the  said  company,  to 
believe  that  the  said  company  was  duly  formed,  amd  had  com^ 
plied  vdth  the  said  rules,  so  as  to  entitle  the  compa/ny  to  have 
their  sha/res  quoted  in  the  offi/Aal  Ust  of  the  Stock  Exchanged* 

The  defenda/nts  assigned  error. 

Held  {affirming  the  decision  of  the  Queen^s  Bench  Division  below), 
that  the  second  covmi  conta/ined  a/verments  which,  if  taken  to  be 
proved  in  a  sense  adverse  to  the  defend-a/nts,  suffidenth/  supported 
the  charge  of  crimi/nal  conspiraoy. 

THE  defendants  were  indicted  for  a  criminal  conspiracy,  and 
were  fonnd  g^ty  on  the  first  two  counts  of  the  indictment. 

The  defendants  afterwards  moved  in  arrest  of  judgment  in  the 
Qneen^s  Bench  Division,  and  the  Court  discharged  the  rule. 
Judgment  was  thereupon  entered  up  and  sentence  pronounced, 
and  the  defendants,  Aspinall  and  Elnocker,  then  brought  error. 

The  case  in  the  court  below  will  be  found  reported  in  13  Cox 
C.  C.  230. 

The  two  counts  of  the  indictment  upon  which  error  was 
assigned  are  fully  set  out  in  that  report. 

(a)  Reported  by  W.  AppunoN,  Esq.,  Barrister-at-Law. 

O  O  2 
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Reg.  The  defendants^  Aspinall  and  C.  Knocker,  assigned  as  error : 

^'  1.  That  neither  the  first  nor  the  second  count  of  the  indictment 

discloses  any  criminal  offence. 

1876.  2.  That  the  first  count  charges  merely  a  conspiracy  to  deceive 

T~        and    defraud  the  committee  of  the    Stock  Exchange,  and    to 

Iv^nmT  induce  them  to  appoint  a  settling  day,  and  does  not  go  on  to 

aver  an  intent  to  defraud  them  or  anyone  of  goods,  money,  or 

otherwise,  or  that  any  fraud  was  intended  to  result  or  would 

probably  result  from  such  appointment. 

3.  That  the  second  count  charges  only  a  conspiracy  to  injure 
and  deceive  the  committee,  and  to  induce  them  to  order  a 
quotation  of  the  shares  of  the  company,  and  thereby  induce 
persons  who  should  iliereafter  buy  and  sell  such  shares  to  believe 
that  the  company  was  duly  formed  and  had  complied  with  the 
rules  of  the  otock  Exchange,  so  as  to  be  entitled  to  have  the 
shares  quoted.  That  it  contains  no  averment  that  it  was  to 
defraud  the  committee  of  money,  goods,  chattels,  or  otherwise, 
or  that  it  was  intended  thus  to  defraud  such  prospective  buyers 
or  sellers,  or  that  any  fraud  would  probably  result  therefrom. 

4.  That  fraudulently  and  deceitfully  to  induce  the  committee 
to  appoint  a  settling  day,  or  to  order  a  quotation  of  shares,  is 
not  necessarily  unlawful  by  an  averment  that  criminal  fraud  was 
intended  or  would  probably  result  therefrom. 

5.  That  to  render  a  conspiracy  indictable,  either  the  means 
used  or  the  object  of  the  conspiracy  must  be  unlawfril,  that 
neither  of  the  counts  shows  either  the  means  or  the  object  to  be 
criminally  unlawfrd. 

6.  That  it  is  quite  consistent  with  the  averment  in  both  the 
counts  that  the  company  was  good  financially,  and  that  the 
defendants  Aspinall,  Whyte,  Muir,  and  Enocker,  only  induced 
by  irregular,  but  not  by  criminal  or  unlawful  means,  the  com- 
mittee to  appoint  a  settling  day  and  to  order  a  quotation  of 
shares,  without  intending  ultimate  fraud  being  a  necessary  or  a 
probable  result ;  and  that  an  inference  of  such  fi^ud  ought  not 
to  be  drawn,  especially  as  it  is  negatived  by  the  fact  that  the  said 
defendants  were  acquitted  and  found  not  guilty  upon  the  last 
count,  which  avers  an  intent  thus  to  defraud  the  public  of 
money. 

7.  That  the  only  objects  of  the  conspiracy  averred  in  the 
first  and  second  counts  are  to  induce  the  committee  to  appoint  a 
settling  day  and  to  order  a  quotation  of  shares,  and  to  induce 
probable  buyers  and  sellers  to  believe  that  the  rules  of  the  Stock 
Exchange  had  been  complied  with,  and  that  the  quotation  of 
shares  was  properly  made;  but  no  inference  of  an  intended 
fraud  upon  the  public  ought  to  be  drawn  therefrom,  because  it  is 
too  remote,  and  because  the  jury  negatived  all  the  suggestions  of 
intended  fraud  made  in  the  other  counts  by  finding  the  said 
defendants  not  guilty  thereon. 

Benjamin,  Q.C.  and  Metcalfcy  Q.C.,  for  the  defendant  Aspinall. 
— The  first  count  of  the  indictment  is  clearly  bad,  as  it  only 
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avers  that  the  defendants  conspired  together  to  tell  lies  in  order 
to  induce  the  committee  to  give  them  a  settling  day  in  violation 
of  their  rules.  It  does  not  aver  a  conspiracy  to  cheat  anyone  out 
of  anything^  or  to  do  any  appreciable  mjury  to  anyone.  At  law 
nothing  can  be  inferred  in  criminal  cases  against  the  accused 
which  is  not  plainly  averred  in  the  indictment.  A  statute  is 
required  to  make  a  conspiracy  to  cheat  generallv  an  indictable 
offence.  That  is  an  argument  that  a  general  legation  of  an 
intention  to  defraud  would  not  be  good  unless  by  statute.  The 
second  count  is  also  bad.  The  words  '^  quotation  of  the  shares 
of  the  new  company  in  the  official  list  '^  have  no  legal  meanings 
and  the  count  does  not  explain  them  in  common  l^jraage.  A 
dealing  with  the  shares  is  averred  only  in  the  case  oi  Ejiocker, 
who  was  found  not  guilty.  The  court  will  therefore  infer  that  a 
siuular  averment  could  not  be  made  against  the  other  defendants. 
The  court  below  held  the  second  count  sufficient  upon  the  allega- 
tion "to  induce  divers  of  the  liege  subjects^  &o.,  who  should 
thereafter  huj"  &c.  It  is  not  allegea  that  the  defendants 
induced  the  public  to  buy  upon  a  false  belief.  It  is  consistent 
with  the  allegations  in  the  count  that  persons  might  buy  the 
shares,  and  having  bought  be  deceived  into  believinff  that  the 
regulations  of  the  Stock  Exchange  had  been  comj^ed  with. 
There  is  no  allegation  of  anyone  being  in  fact  deceived;  no 
averment  that  the  shares  would  be  worth  any  more  by  being 
quoted  in  the  official  list.  Rex  v.  De  Berenger  (3  M.  &  S.  67) 
is  distinguishable  from  this  case;  there  the  indictment  was 
for  conspiracy  to  raise  the  public  fiinds  on  a  particular  day^  and 
thereby  injure  all  the  Uege  subjects  who  should  buy  on  that  day. 
BlackburUj  J.^  in  the  court  below,  decided  on  the  authority  of 
that  case.  A  conspiracy  becomes  indictable  in  two  cases  only : 
first,  when  the  means  used  are  unlawful  in  the  sense  that  those 
using  them  could  be  made  civilly  or  criminally  responsible; 
secondly,  when  the  end  to  be  obtained  is  unlawful.  Thus  the 
mere  telling  of  Ues  is  not  indictable,  but  if  those  lies  are  told  to 
lead  up  to  tne  accomplishment  of  a  criminal  end,  the  conspiracy 
is  complete.  Rex  v.  Dixon  (3  M.  &  S.  11)  was  the  case  of  a 
baker  selling  bread  with  alum  in  it  for  children,  and  the  natural 
consequence  of  the  act  charged  was  to  injure.  It  was  not  neces- 
sary in  that  case  to  infer  a  criminal  intent.  Here  you  have  to 
infer  by  ratiocination  and  syUogpbsm  that  the  object  of  the 
defendcmts^  conspiracy  was  to  injure  and  deceive  the  persons 
who  might  buy  the  shares.  No  such  inferences  can  be  drawn  in 
criminal  cases.  The  names  of  the  buyers  of  the  shares  should 
have  been  alleged,  as  in  King  v.  The  Queen  (7  Q.  B.  795,  in 
error).  In  Beg.  v.  Wa/rhwrton  (11  Cox  0.  C.  584)  Cockbum, 
C.  J.,  said  it  had  been  doubted  whether  the  law  of  England 
had  not  ffone  too  far  in  extending  the  offence  of  conspiracy.  In 
all  the  SaoYQ  cases  there  was  alleged  an  intent  to  defraud; 
there  is  no  such  allegation  here.  If  all  the  averments  relating 
to  the  Stock  Exchange  are  omitted  from  the  indictment,  and  it  ia 
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Rw.       taken  that  the  representatioiiB  were  made  direct  to  intended 
An^njs,    W®r8>  *^®re  is  no  allegation  of  injury  to  those  buyers. 

0.  Bowen  for  C.  Knocker. — ^The  second  count  does  not  aver 

1870.  that  the  belief  which  the  defendants  are  accused  of  conspiring 
^  "T"  ^  to  induce  in  the  public  is  incorrect.  This  is  analogous  to  an 
M^inSa.  indictment  for  obtaining  by  false  pretences^  where  it  is  not 
sufficient  to  allege  simply  that  the  defendant  falsely  pretended 
without  going  on  to  aueg^e  that  the  pretence  was  in  fact  false. 
It  is  a  nile  of  criminal  hkw  that  no  inferences  can  be  drawn 
against  the  accused.  Here  everything  must  be  assumed  against 
them,  which  cannot  be  done  even  after  verdict.  The  court  can 
only  infer  after  verdict  that  which  it  can  see  must  have  been 
proved.  He  cited  and  referred  to  Beg.  v.  Wheailey  (2  Burr. 
1125);  Spiers  v.  Parker  (1  T.  R.  141);  Bishop  v.  Hayward 
(4  T.  R.  470,  472) ;  Bern  v.  Fuller  (1  Raym.  509) ;  Beg.  v.  Peek 
(9  A.  &  B.  686) ;  Bex  v.  Fowler  (4  G.  &  P.  592) ;  Heynumn  v. 
The  Q^e&n  (L.  Rep.  8  Q.  B.  102;  I  Ghitty  on  Grimes,  172); 
Bex  V.  Perrot  (2  M.  &  S.  379). 

The  SoUcUor-Oeneral  (Sir  H.  Gi&rd),  Poland  and  Besley  with 
him,  for  the  Grown. — There  is  no  distinction  between  the  intend- 
ment the  court  wiU  make  after  verdict  in  a  civil  and  in  a 
criminal  case.  That  is  decided  in  Heymann  v.  The  Queen  {ubi 
em.),  and  the  principle  is  affirmed  in  Beg.  v.  Ooldsmith  (L.  Rep. 
2  U.  G.  R.  74).  See  also  as  to  imperfect  averments  being  cured 
by  verdict,  Stennel  v.  Hogg  (1  Wm.  Saund.  228),  and  the 
judgments  of  Bramwell,  B.  and  Grove,  J.  The  analogies  drawn 
for  the  defondants  between  indictments  for  conspiracy  and 
obtaining  money  by  false  pretences  do  not  apply.  The  latter  is 
an  offence  under  a  statute,  and  the  essentials  are  that  the  state- 
ment must  be  of  an  existing  fact  and  false  to  the  knowledge  of 
the  party  making  it ;  but  in  conspiracies  the  guilty  concert  is  the 
gist  of  the  offence.  It  is  not  even  necessary  to  set  out  specifi- 
cally the  unlawful  purpose ;  the  conspirators  may  not  have 
agpreed  upon  it.  ^e  offence  is  complete  when  the  criminal 
concert  is  complete.  Here  the  offence  is  sufficiently  set  out  in 
the  second  count.  The  ordinary  and  natural  consequence  of 
what  the  defendants  are  alleged  to  have  done  was  to  induce 
people  to  gplve  more  for  the  shares  of  the  company  through  a 
belief  that  they  had  been  quoted  in  the  official  list  of  the  Stock 
Exchange.  It  is  common  knowledge  which  the  court  may  take 
notice  of  that  the  belief  would  give  a  greater  value  to  the 
shares.  Sydserfe  case  (11  Q.  B.  Rep.  245),  and  OUVs  case 
(2  B.  &  Aid.  204)  show  that  the  conspiracy  is  the  offence  and  not 
the  overt  act  done  in  pursuance  of  it.  In  the  present  case  the 
overt  act,  as  laid  in  the  indictment,  explains  the  object  of  the 
conspiracy,  although  it  is  true  it  is  not  alleged  [!^ecifically  that 
no  one  of  the  rules  of  the  Stock  Exchange  was  complied  with. 
The  second  count  alleges  that  the  defendants,  in  pursuance  of 
their  conspiracy,  '^  unlawfully  and  knowingly  did  falsely  pre* 
tend  '^  certain  things.    This  amounts  to  the  same  thing  as  if  it 
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had  been  alleged  that  in  tmUi  and  in  fact  the  oompany  was  not 
dnly  constitated. 
Befijamin,  Q.C.^  replied. 

Our.  adv*  vult.  1676. 


AMFWAUm 


The  followinir  iadflrments  were  deUyered  on  the  2lBt  of  Decern-    i^^l^S^ 
ber,  1876. 

Brbtt^  J.A. — ^Every  pleadings  civil  or  criminal^  mnst  contain 
allegations  of  the  existence  of  all  the  facts  necessary  to  snpport 
the  charge  or  defence  set  np  by  snch  pleading.  An  indictment 
must^  therefore,  contain  an  allegation  of  every  {fact  necessary  to 
constitute  the  criminal  charge  preferred  by  it.  As  in  order  to 
make  acts  criminal  they  mnst  always  be  done  with  a  criminal 
mind,  the  existence  of  that  criminality  of  mind  mnst  always  be 
alleged.  If,  in  order  to  support  the  charge,  it  is  necessary  to 
show  that  certain  acts  have  been  committed,  it  is  necessary  to 
allege  that- those  acts  were  in  fact  committed.  If  it  is  necessary 
to  show  that  those  acts,  when  they  were  committed,  were  done 
with  a  particular  intent,  it  is  necessary  to  ayer  that  intention.  If 
it  is  necessary,  in  order  to  support  the  charge,  that  the  existence 
of  a  certain  fact  should  be  negatiyed,  that  negatiye  must  be 
alleged.  The  first  allegation  thus  mentioned  is  always  contained 
in  the  preliminary  assertion  that  the  focused  did  the  thing  or 
things  complained  of  '^ fipaudulently,^^  "falsely,^'  " unlawfully,^' 
or  "  feloniously,'^  &o.  And  that  is  the  whole  effect  of  this  pre* 
liminary  allegation.  The  necessity  and  the  form  of  the  allega- 
tions may  be  exemplified  in  an  indictment  for  false  pretences  or 
perjury.  To  support  a  charge  of  obtaining  money,  &c.,  by  false 
pretences  it  is  necessary  to  show,  and  therefore  to  alleffe,  that  the 
prisoner  with  a  wicked  or  criminial  mind  stated  something  which, 
if  true,  would  be  an  existing  fact;  that  he  did  so  with  intent  to 
procure  the  possession  of  money,  &c. ;  that  he  knew  his  state- 
ment was,  that  is  to  say,  that  so  &r  as  his  mind  was  concerned  he 
intended  that  his  statement  should  be  false ;  that  by  the  state- 
ment he  did  so  act  on  the  mind  of  the  prosecutor  as  that  he  did 
thereby  obtain  money,  &c. ;  that  the  statement  was  in  £act  untrue 
in  the  sense  of  being  incorrect.  And  both  the  last  allegations 
are  necessary  facts  of  the  charge ;  for  although  the  accused  had 
a  criminal  intent,  and  believed  that  his  statement  was  false,  yet  if 
in  fact  either  the  prosecutor  was  not  thereby  persuaded,  or  by 
chance  the  statement  was  not  incorrect,  the  charge  is  not  supported, 
the  crime  is  not  committed.  And  it  was  for  want  of  the  allega- 
tion, that  the  pretences  relied  on  by  the  prosecutor  as  the  material 
false  ones  were,  in  fskct,  untrue,  that  the  indictment  was  held  bad 
in  Bex  v.  P&rrot  (2  M.  &  S.  379).  So  in  perjury,  it  is  a  necessary 
allegation  that  the  statement  on  oath  relied  upon  as  the  perjury 
was  false  in  fact,  in  the  sense  of  being  incorrect  in  &ct.  Though 
the  accused  believed  he  was  swearing  a  falsehood,  and  was 
thereby  morally  perjured,  yet,  if  by  chance  his  statement  were 
true  in  fact^  he  oomd  not  be  convicted  of  perjury.     There  is 
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another  role  with  regrard  to  pleading  which  most  be  ennnciated, 

V*  the  mle  with  regard  to  the  effect  to  be  given  to  pleadings  after 

_^     verdict.     It  is  thas  stated  in  Heymann  ▼•  The  Qaeen  (L.  Bep.  8 

1876.       Q.  B.  102) :  "  Where  an  averment^  which  is  necessary  for  the 

Q^^^        support  of  the  pleading,  is  imperfectly  stated,  and  the  verdict  on 

iH^^Sa^  an  issue  involving  that  averment  is  found,  if  it  appears  to  the 

court  after  verdict  that  the  verdict  could  not  have  been  found  on 

this  issue  without  proof  of  this  averment,  there,  after  verdict^ 

the  defective  averment,  which  might  have  been  bad  on  demurrer^ 

is  cured  by  the  verdict.''     Upon  this  it  should  be  observed  that 

the  averment  spoken  of  is  an  averment  imperfectly  stated,  t.6.^  an 

averment  which  is  stated  but  which  is  imperfecidy  stated.    The 

rule  is  not  appHcable  to  the  case  of  the  total  omission  of  an 

essential  averment.     K  there  be  such  a  total  omission,  the 

verdict  is  no  cure.     And  when  it  is  said  that  the  verdict  could 

not    have    been    found  without  proof    of   the    averment,   the 

meaning  is  that  the  verdict  could  not  have  been  found  without 

finding  this    imperfect    averment  to  have  been    proved   in   a 

sense    adverse    to   the    accused.      Another    rule    is,    that   in 

considering  an  indictment  on  a  writ  of  error,  and  therefore 

after  verdict,  it    is    not    necessary    for    and  is    not  open    to 

the  court  to  inquire  what  fsMsts  were  proved  at  the  trial.    The 

auestion  is,  whether,  assuming  the  facts  which  are  accurately 
Ueged  in  the  indictment  to  have  been  proved  as  alleged,  and  the 
facts  which  are  imperfectly  alleged  to  have  been  proved  in  a  sense 
adverse  to  the  accused,  the  charge  would  be  supported.  If  it 
would,  the  indictment  on  error  after  verdict  is  sufficient.  But,  if, 
assuming  both  the  above  mentioned  allegations  of  facts,  the 

Eerfect  and  imperfect  allegations  to  be  proved  reepectivdy  as 
efore  stated,  the  charge  would  not  be  supported  for  want  of  the 
existence  of  some  other  allegation,  affirmative  or  negative,  which 
has  been  totally  omitted,  then  the  indictment  is  bad  notwith- 
standing the  verdict.  The  verdict  is  only  to  be  taken  as  con- 
clusive evidence  that  the  facts  alleged  in  the  indictment  accurately 
and  inaccurately  were  proved  in  a  sense  adverse  to  the  accused. 
1i  those  fihcts,  so  proved,  would  not  support  the  charge,  the 
indictment  is  bad  on  a  writ  of  error.  In  order  to  apply  these 
rules  to  the  present  case,  it  is  necessary  next  to  determine  what 
are  the  essential  £M>ts  to  be  alleged  in  order  to  support  a  charge 
of  conspiracy.  Now^  first,  the  crime  of  conspiracy  \a  completely 
committed,  if  it  is  committed  at  all,  the  moment  two  or  more 
have  agreed  that  they  will  do,  at  once  or  at  some  future  time, 
certain  things.  It  is  not  necessary,  in  order  to  complete  the 
offence^  that  any  one  thing  should  be  done  beyond  the  agreement. 
The  conspirators  may  repent  and  stop,  or  may  have  no  oppor- 
tunity, or  may  be  prevented,  or  may  £ul.  Nevertheless  the  crime 
is  complete ;  it  was  completed  when  they  agreed.  It  is  not,  of 
course,  every  agreement  which  is  a  criminal  conspiracy.  It  is 
difficult,  perhaps,  to  enunciate  an  exhaustive  or  a  complete 
definition;  but  agreements  may  be  described  which  are  un- 
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doabtecQy    criminal.      An    agreement    to    accomplish    an  end        RMk 
forbidden  by  law,  though  by  means  which  wonld  be  harmless  if    ^^ 

used  to  accomplish  an  unforbidden  end,  is  a  ci*iminal  conspiracy.        

An  agreement  to  accomplish,  by  means  which  are,  if  done  by  them-  1876. 
selves,  forbidden  by  law,  an  eud  which  is  harmless  if  accomplished  ^  ~r~ 
by  unforbidden  means,  is  a  criminal  conspiracy.  An  agreement  jlSd^StT 
made  with  a  fraudulent  or  wicked  mind  to  do  that  which,  if  done, 
would  give  to  the  prosecutor  a  right  of  suit  founded  on  fraud,  or 
on  violence  exercised  on  or  towards  him,  is  a  criminal  conspiracy : 
(see  Beg,  y.  Wa/rburton,  L.  Rep.  1  C.  C.  274.)  There  may  be, 
and  probably  are,  others.  If  the  second  count  in  this  indictment 
contains  averments  sufficiently  stated  which  are  enough  to  show 
sufficiently  that  the  defendants  unlawfully,  t.  e»  with  minds 
intending  to  do  wrong,  agreed,  by  fidse  pretences,  to  cheat  and 
defraud  those  who  might  buy  shares  in  the  company,  it  sufficiently 
alleges  a  criminal  conspiracy  within  the  last  rule  above  enunciated ; 
for,  if  any  person  were  cheated,  by  false  pretences,  into  purchas- 
ing a  commodity  which,  but  for  such  fiBJsehood,  he  would  not 
have  purchased,  it  is  undoubted  that  he  could  maintain  some  suit 
for  relief  or  remedy  founded  on  the  falsehood  and  fraud  thus 
perpetrated  on  him.  This  is  the  case  of  Bex  v.  De  Berenger 
(8  M.  &  S.  67).  It  was  there  held  that  it  was  a  criminal  con- 
spiracy to  agree  to  endeavour  to  raise  the  price  of  the  public 
funds  on  a  particular  day  by  false  rumours.  This  was  not  because 
it  is  an  injury  to  the  public  to  raise  the  value  of  the  public  funds ; 
but  because  it  is  fraudulent  against  those  who  purchase  a  vendible 
commoditv  to  raise  the  price  of  it,  at  the  time  they  purchase  it, 
by  fraudulent  falsehood  on  which  they  are  intended  to  act.  The 
conspiracy  was  held  to  be  criminal,  not  because  the  articles 
to  be  dealt  in  was  the  public  funds,  but  because  the  public 
funds  were  a  vendible  commodity.  And  it  was  held  that 
the  offence  was  complete  the  moment  the  agreement  was 
made,  and  that  it  was  unnecessary  to  specify  the  persons 
who  became  purchasers.  It  may  be  well  to  notice,  too,  tnat  the 
judges  did  not  shrink  from  acting  judicially  on  the  knowledge 
that  the  public  funds  were  a  vendiole  commodity.  The  question 
therefore  is,  whether  there  are,  in  the  second  count  of  this  indict- 
ment, allegations,  some  accurately  and  some  inaccurately  stated, 
which,  assuming  them  to  be  proved  in  a  sense  adverse  to  the 
defendants,  show  that  there  was  an  agreement  to  cheat  and 
defraud,  by  means  of  false  pretences,  those  who  might  buy  shares 
in  the  company  named.  The  wicked  mind  or  intention  of  the 
defendants  is  alleged  in  the  usual  form,  namely,  that  they 
'^  unlawfully  agreed.'^  There  is  an  allegation  that  they  agreed 
to  use  ''fake  pretences.^^  It  was  urged  that  this  was  too 
general  and  therefore  unjust.  The  same  argument  was  used  and 
overruled  in  Bex  v.  Oill  (2  B.  &  Aid.  204) ;  Beg,  v.  Oompertz 
(9  Q.  B.  824),  and  in  Sydaerff  y.  The  Qiieen  (11  Q.  B.  245). 
There  is  an  allegation  that  the  defendants  agreed  by  talae  pre- 
tences "  to  deceive  the  members  of  the  committee  of  the  Stock 
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Bm^  Exohange,  and  to  indnoe  tbem^  '  contrary  to  the  tme  intent  and 
AfmAu..  °^^^^^S  ^^  ^®  ^^  rnles  hereinbefore  in  this  connt  and  in  the 
_  first  connt  mentioned^'  to  order  a  quotation  of  the  shares  of  the 
1876.  company  in  the  official  list  of  the  Stock  Exchange/'  Mnch 
Cmmiraaf  ^^^^^^  Criticism  was  exercised  on  this  allegation ;  but  it  seems 
L3Zn€nL  certainly  capable,  if  found  to  be  proved  in  a  sense  adverse  to  the 
defendants,  of  bearing  this  constrnction,  ''that  the  defendants 
agreed  to  make  such  false  pretences  as  might  appear  necessary 
to  deceive  the  committee,  when  the  time  for  them  to  order  should 
come,  into  ordering  a  quotation  as  if  the  rules  authorising  such 
a  quotation  had  been  fulfilled,  although  in  fact  the  rules  should 
not  have  been  fulfilled.  You  do  not  deceive  a  person  into  doing 
a  thing  contrary  to  rules  if  the  rules  have  been  fulfilled.  It  was 
said  that  it  was  unfair  and  unjust  not  to  point  out  to  the  defen- 
dants which  of  the  rules,  or  what  part  of  the  rules^  it  was  sug- 
gested they  intended  should  not  be  observed.  This  is  the 
argument  which  was  urged  in  OUVs  case  and  the  others  against 
the  general  allegation  that  the  defendants  agreed  to  use  ''  fidse 
pretences.'^  The  answer  to  such  an  objection  is^  that  the  agree- 
ment in  those  cases  may  not  have  determined  what  the  pretences 
should  be,  or  in  this  case  which  rule  or  which  part  of  a  rule 
should  not  be  observed.  The  agreement  may  have  been  to 
deceive  the  committee,  by  any  falsehood  which  would  do  so,  into 
behoving  that  whatever  part  of  the  rules  should  turn  out  to  be 
in  fact  incapable  of  being  fulfilled  had  been  fulfilled.  As^  for 
instance,  if  two-thirds  of  the  whole  nominal  capital  proposed  to 
be  issued  should  not  in  fact,  when  the  time  K>r  procuring  the 
order  for  quotation  should  arrive,  have  been  applied  for  and 
unconditionally  allotted  to  the  public,  to  deceive  tne  committee 
by  false  pretences  into  believing  that  they  had  been,  and  so 
that  rule  128  had  been  complied  with.  The  next  allegation  isj 
''  and  thereby  to  induce  and  persuade  divers  of  the  liege  subjectir 
who  should  thereafter  buy  and  sell  the  shares  of  the  said  com- 
pany to  believe  that  the  said  company  was  duly  formed  and  con- 
stituted^ and  had  in  all  respects  complied  with  the  rules  and 
regulations  of  the  Stock  Exchange,  so  as  to  entitie  the  said 
company  to  have  their  shares  quoted  in  the  official  list  of  the 
said  Stock  Exchange.^'  Take  this  to  be  proved  in  a  sense 
adverse  to  the  defendants,  and  it  is  certainly  capable  of  this 
construction,  that  the  defendants  agreed  to  deceive  the  committee 
into  granting  a  quotation  as  if  the  rules  authorising  a  quotation 
had  been  compUed  with,  although  such  rules  should  not  have 
been  complied  with,  in  particulars  which,  if  the  committee  had 
not  been  deceived,  wouJd  have  prevented  them  from  ordering 
the  quotation^  and  that  the  agreement  of  the  defendants  further 
was,  that  they  would  thereby,  if  they  could,  induce  purchasers 
of  shares  to  believe  that  the  rules  had  been  com^ied  with, 
although  they  should  not  have  been  in  essential  particulars. 
It  is  not  sensible  to  suppose  that  they  agreed,  by  deceiving  the 
committee,  to  induce  purchasers  to  believe  that  the  rules  had 


CRIMINAL  LAW  CASES.  571 

been  fulfilled  only  wben  the  rules  had  in  fact  been  fulfilled.    In       Has. 
such  case  there  could  be  no  need  to  deceive  or  use  fake  pre-     ^^jjjjjj^ 

tences.     It  was  objected  that  the  court  could  not  take  judicial       

notice  that  a  non-compliance  with  the  rules  set  out  in  the  count  1S76. 
would^  if  known,  depreciate  the  price  of  shares.  That  is  like  ^  "^^i^c»— 
suggesting  that  the  judges  in  Bex  y.  Berenger  ought  not  to  hare  hauetmiaiL 
taken  judicial  notice  that  the  public  funds  were  vendible  com-  ^ 
modities.  But  judges  are  entitled  and  bound  to  take  judicial 
notice  of  that  which  is  the  common  knowledge  of  the  great 
majority  of  mankind,  or  of  the  great  majority  of  men  of  business. 
They  are  therefore,  in  these  days,  bound  to  take  notice  that 
shares  in  limited  companies  are  a  vendible  commodity,  and  that 
a  purchaser  of  ordinary  intelligence  would  prefer  to  purchase 
shares  in  a  limited  company  which  had  fulfilled  the  requirements 
of  rule  128,  rather  than  in  the  same  company  when  it  had  not 
fulfilled  those  requirements.  They  must,  if  that  be  true,  also 
take  notice  that  a  quotation  of  a  company  by  persons  entrusted 
to  examine  whether  such  requirements  had  been  fulfilled,  and 
further  entrusted  not  to  allow  such  a  quotation  unless  those 
requirements  have  been  fulfilled,  must  have  some  effect  on  the 
mind  of  an  ordinary  purchaser  of  shares  as  to  whether  he  would 
or  would  not  purchase,  or  as  to  the  price  he  would  give.  And 
therefore,  the  court  may  or  must  take  judicial  notice  that  the 
agreement  imputed  in  the  count  to  the  defendants  is  an  agree- 
ment to  deceive  the  committee,  and  thereby,  that  is  to  say,  by 
such  deceit,  to  induce  and  persuade  a  purchaser  to  believe,  at 
the  moment  he  is  making  up  his  mind  to  purchase,  in  the 
existence  of  circumstances  which  do  not  in  fact  exist,  the 
existence  or  non-existence  of  which  must  affect  his  decision  if 
he  be  of  ordinary  intelligence.  It  is  not  stated  that  this  agree- 
ment was  made  with  intent  to  cheat  and  defraud.  The  state- 
ment, therefore,  may  be  said  to  be  imperfect.  But  to  come  to 
such  an  agreement  with  an  evil  mind  is  to  agree  to  cheat  and 
defraud,  and  the  finding  by  a  jury  in  a  sense  adverse  to  the 
accused  that  such  an  agreement  to  induce  such  a  belief  was  come 
to,  is  to  find  that  the  agreement  was  come  to  with  a  wicked  mind, 
that  is  to  say,  with  an  intent  to  cheat  and  defraud.  K  that  be 
so,  the  count  is,  as  has  been  said,  sufficient  on  error  after  verdict. 
The  case  of  King  v.  The  Queen  (7  Q.  B.  782)  was  strongly  relied 
on  by  the  defendants ;  but  it  does  not  sQem  to  us  to  be  appli- 
cable. The  defect  on  which  the  Court  of  Exchequer  Chamber 
acted  in  that  case  was,  that  the  indictment  charged  a  conspiracy 
to  cheat  and  defraud  "  certain  liege  subjects  being  tradesmen.^' 
It  was  held  that  such  an  allegation  in  such  form  in  pleading 
meant  "  certain  definite  tradesmen  alleged  to  be  known  to  the 
defendants  at  the  time  of  the  criminal  agreement,^'  and  therefore 
that  such  definite  tradesmen  ought,  in  describing  the  conspiracy, 
to  be  named  or  an  excuse  be  averred  for  not  naming  them.  If 
the  second  count  in  the  present  case  had  not  averrod  that  the 
persons  intended  to  be  induced  to  believe,  &c.,  were  those  "  who 
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Rao.        should  thereafter  bny  and  sell  shares/'  the  case  would  have  been 
V*  applicable^  bat  as  this  indictment  has  such  an  allegation  the  case 

'""^'^     is  not  applicable.     If  in  that  case  there  had  been  added  after 
1876.       the  words  ''  being  tradesmen ''  the  phrase,  ''  who  should  there- 
"7"  ^  after  deal  with  the  defendants/'  the  indictment  in  that  case 
l^t^mt.    would  have  been  sufficient  according  to  Beg.  v.  CHll,  Beg.  v. 
Oompertzj  and  Sydserff  v.  The  Queen.    We  are  of  opinion,  there- 
fore, that  the  second  count  in  this  case  is  sufficient  after  verdict. 
We  give  no  opinion  whatever  as  to  the  first  count.     The  judg- 
ment of  the  Court  of  Queen's  Bench  must  be  affirmed. 

Amphlett,  J.A. — ^The  only  question  which  we  considered 
necessary  to  have  fully  ar^ed  before  us  was  the  sufficiency  of 
the  second  count  of  the  indictment  to  support  the  conviction  of 
the  plaintiffs  in  error  (thereinafter  called  the  defendants)  of  a 
criminal  conspiracy.  This  count  begins  by  stating  that  the  defen- 
dants were  durectors  or  persons  aiding  in  the  establishment  of  the 
Eupion  Fuel  and  Gas  Company  (Limited),  and  that  application 
had  been  made  to  the  committee  for  general  purposes  of  the 
London  Stock  Exchange  to  order  the  quotation  of  tne  shares  of 
the  said  new  company  in  the  official  list  of  the  said  Stock 
Exchange  under  a  certain  rule  No.  129,  duly  issued  and  published^ 
by  which  the  committee  were  to  order  the  quotation  of  a  new 
company  in  the  official  list,  provided  that  the  company  was  of  a 
bona  fide  character  and  of  sufficient  magnitude  and  importance, 
and  tiiat  the  requirements  of  rule  128  set  out  in  the  first  count, 
and  the  further  requirements  of  the  said  rule  129,  were  complied 
with.  Those  requirements  were  evidently  calculated  and  intended 
to  insure  as  far  as  possible  the  respectability  and  solvency  of  any 
new  company  before  it  was  allowed  to  be  quoted  in  the  official 
list;  and  amongst  others  there  were  the  following  important 
requirements,  viz.,  that  in  case  of  limited  companies  the  memo- 
randum of  association  provided  for  the  issue  of  not  less  than  one 
half  of  the  nominal  capital,  and  for  the  payment  of  10  per  cent, 
upon  the  amount  subscribed,  and  that  two-thirds  of  the  whole 
amount  of  the  capital  proposed  to  be  issued,  with  certain  excep- 
tions not  necessary  to  be  here  stated,  should  have  been  applied 
for  and  unconditionally  allotted  to  the  public.  Now,  as  the  rules 
of  a  public  body  of  such  celebrity  as  the  London  Stock  Exchange 
must  be  widely  known  to  brokers  and  others  dealing  with  shares, 
it  is  plain  that  to  obtain  a  quotation  of  their  shares  in  the  official 
list  must  be  advantageous  to  companies  and  enhance  the  value  of 
their  shares.  Purchasers,  on  seemg  the  shares  so  quoted,  would 
have  a  right  to  believe  that  the  requirements  of  the  Stock 
Exchange  had  been  complied  with,  and  that  the  company  had 
therefore  satisfied  an  independent  body  like  the  committee  of  its 
respectability  and  solvency,  and  it  cannot  be  doubted  that  they 
would  be  willing  to  give  a  higher  price  for  the  shares  in  con- 
sequence. This  being  so,  I  think  it  is  established  by  the  case  of 
Bex  V.  De  Berenger  (3  M.  &  S.  67),  that  a  conspiracy  to  procure 
by  fraud  and  falsehood  the  shares  of  a  company  to  be  quoted  in 
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the  official  list^  and  thus  ffive  a  fictitions  valae  to  the  shares        Rho. 
beyond  what  they  would  otherwise  bring  in  the  market^  is  a  fraad  ^^ 

npon  the  pnbHc  and  an  indictable  offence.  This,  in  fact,  was  not  __^ 
denied  on  the  part  of  the  defendants ;  bat  it  was  contended  that  1876. 
the  averment  of  the  conspiracy  in  the  second  count  was  not  ""T" 
sufficient,  even  afler  verdict,  to  sustain  the  charge.  That  aver-  i^^^a^ 
ment,  omitting  for  the  moment  the  overt  acts  subsequently 
charged,  was  as  follows — [read  the  count.]  In  the  first  place,  it 
was  objected  that  there  is  no  allegation  of  any  design  to  injure 
and  deceive  purchasers,  but  only  the  members  of  the  committee  of 
the  Stock  Exchange;  that  omission,  however,  appears  to  me 
immaterial  if  the  natural  and  probable  effect  of  deceiving  the 
committee  in  the  mode  alleged  would  be  to  injure  and  deceive 
purchasers.  It  was  further  objected  that  there  is  no  allegation  of 
any  design  to  give  a  fictitious  value  to  the  shares,  and  that  it 
ought  not  to  be  inferred  in  a  criminal  case;  but  here  again  I  think 
that,  if  the  design  alleged  was  to  induce  purchasers  to  believe  that 
the  position  and  prospects  of  the  company  were  better  than  they 
really  were,  the  further  design  of  inducing  such  purchasers  to  give 
a  higher  price  for  the  shares,  being  the  natural  and  probable  con- 
sequence, ought  to  be  inferred :  (see  Rex  v.  Dixon,  3  M.  &  S. 
15.)  But  then  it  was  argued  with  great  force  by  Mr.  Bowen  that 
there  is  no  allegation  that  what  the  purchasers  were  to  be  induced 
to  believe  was,  in  any  respect  that  could  effect  the  price  of  the 
shares,  untrue,  in  which  case  it  must  be  admitted  that  there  could 
be  no  fraud  upon  the  purchasers.  Now  the  facts  which  the  pur- 
chasers were  to  be  induced  to  believe  are  as  follows :  first,  that 
the  said  company  was  duly  formed  and  constituted,  which  certainly 
is  not  negatived ;  and  secondly,  that  they  had  in  all  respects  com- 
plied with  the  rules  and  regulations  of  the  Stock  Exchange,  so  as 
to  entitle  the  company  to  have  their  shares  quoted  in  the  official 
list,  and  this  is  not  in  any  way  negatived,  except  by  the  allegation 
that  the  design  was  by  false  pretences  to  induce  the  committee, 
contrary  to  the  true  intent  and  meaning  of  the  said  rules  in  the 
second  count  and  in  the  first  count  mentioned,  to  order  the 
quotation ;  and,  looking  at  those  rules,  it  will  appear  that  some 
of  them  relate  merely  to  the  convenient  transaction  of  business 
by  the  committee  of  the  Stock  Exchange,  and  whether  complied 
with  or  not,  could  have  no  effect  upon  the  value  of  the  shares  in 
the  market.  It  would  therefore,  it  was  argued,  be  consistent 
with  all  the  allegations  of  the  conspiracy  that  the  only  rules  which 
the  purchasers  were  to  be  induced  to  believe,  contrary  to  the 
fact,  had  been  complied  with,  were  such  as  could  not  by  possi- 
bility affect,  in  the  mind  of  the  purchasers,  the  value  of  the 
shares.  This  appears  to  me  a  serious  objection ;  and  I  have  con- 
siderable doubt  whether  it  is  cured  by  the  overt  acts  alleged  in 
the  subsequent  part  of  the  count ;  for,  in  the  first  place,  it  was 
held  in  the  case  of  Hex  v.  Perrott  {uhi  sup.)  that  an  indictment 
for  obtaining  money  under  false  pretences  must  negative  by 
special  averment  the  truth  of  the  pretences,  and  that  it  is  not 


574  OBIMINAIi  LAW  CAfiOBS. 

Baa.  enough^  even  after  verdict^  to  charge  that  the  defendants  fidsely 
v*  pretended  a  number  of  different  facts ;  and  I  think  that  the 
^"^^'^  reasoning  of  the  judges  in  that  case  applies  as  much  to  an  indict- 
1876.  ment  for  conspiracy  as  to  an  indictment  for  false  pretences,  where, 
-r~  as  in  this  case,  the  unlawfulness  of  the  end  depends  upon  the 
/n^^c^w^r  ^i^^^'ire  of  the  false  pretences  employed  to  attain  it,  and  where, 
therefore,  the  ordinary  rule,  that  the  &ise  pretences  need  not  be 
specially  alleged  in  an  indictment  for  conspiracy,  does  not,  in  my 
opinion,  apply.  And  in  the  next  place,  the  fiJse  pretences 
alleged  are  not  necessarily  inconsistent  with  full  complifuoice  with 
the  rules :  since,  for  instance,  it  may  have  been  falsely  asserted, 
as  is  alleged,  that  the  number  of  shares  allotted  unconditionally 
was  34,865,  and  that  10  per  cent,  had  been  paid  thereon,  and  that 
no  shares  had  been  conditionally  alloted,  yet  it  may  be  true,  for 
anything  that  appears,  that  two-thirds  of  the  whole  amount  of  the 
nominal  capital  has  been  applied  for  and  allotted  unconditionally, 
and  10  per  cent,  paid  thereon,  which  was  all  that  the  rules 
required.  Under  the  circumstances  I  am  by  no  means  sure  that 
this  defect  would  not  have  been  fatal  to  the  count  on  demurrer  or 
a  motion  to  quash  it ;  but  it  appears  to  me  to  be  one  of  those 
defects  which,  according  to  the  rule  laid  down  in  Serjeant 
Williams'  notes  to  Saunders  (vol.  1.  p.  261)  and  acted  upon  in 
the  two  cases  cited  by  the  Solicitor-General,  Reymann  v.  The 
Queen  and  Bex  v.  Ooldsmith  {ubi  sup.)  is  cured  by  verdict.  No 
injustice  can  be  done  to  the  defendant  by  acting  upon  this  rule, 
because  it  must  be  assumed  that  the  judge  properly  directed  the 
jury  as  to  what  false  pretences  must  be  proved  to  justify  a  con- 
viction. Upon  the  whole,  therefore,  I  am  of  opinion  that  the 
count  is  sufficient  to  sustain  the  conviction,  and  that  the  error 
assigned  cannot  be  allowed.  Having  arrived  at  this  conclusion, 
it  is  not  necessary  for  me  to  express,  and  I  abstain  from  e3:preB- 
sing,  any  opinion  upon  the  validity  of  the  fii'st  count. 

Bbstt,  J.A. — ^Lord  Justice  Mellish  concurs  in  the  judgment 
which  I  have  delivered.  Judgment  affirmed. 

Solicitors  for  the  prosecution,  Abrahams  and  Boffey. 

Solicitor  for  Aspinall,  Oolding. 

Solicitors  for  Knocker,  Wontner  Q,nA  Sons, 
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COURT  OF  APPEAL. 
(Before  Mslush^  L.J.,  Baoqallat  and  Bbbtt^  JJ.A.) 

Feb.  9  amd  10,  1877. 

MiLlSSIOH  V.  LliOTDS.  (o) 

Libel — Report  of  criminal  trial — Privilege — Question  for  the  jury 
-^Order  XL.,  rule  10,  of  the  JudiccUwre  Act  1875 — Entering 
judgment, 

O,  was  tried  and  convicted  for  conspiracy  vrith  the  plaintiff  to 
defraud  wnderwriters. 

The  plaintiff  was  abroad  at  the  time  of  the  trial,  and  the  defence 
for  O.  was  that  the  plaintiff  was  really  the  guilty  party. 

The  defendants  published  a  report  of  the  trial  in  a  pamphlet  con^ 
taining  the  speech  of  the  prosecuting  counsel  and  the  judge's 
summing  up,  but  not  the  whole  evidence  nor  the  speech  of  QJs 
counsel  in  defence. 

The  plaintiff  brought  an  action  against  the  defendants  for  libel 
contained  in  the  pamphlet.  On  the  action  being  tried,  the  jury 
fownd  against  the  defendants  on  their  plea  of  justification,  with 
lOOOJ.  da/mages,  and  the  judge  expressing  an  opinion  that  the 
report  could  not  be  a  fair  one,  becaitse  the  whole  of  the  evidence 
was  not  set  out,  left  bothpa/rties  to  move  to  enter  judgment  under 
Order  XL.,  rule  10,  of  the  Judicature  Act,  1875. 

The  Court  of  Appeal  {affirming  the  decision  of  the  Oommon  Pleas 
Division)  directed  a  new  trial,  on  the  ground  that  the  question  of 
whether  the  report  was  fair  or  not  shoydd  have  been  left  to  the 
jury. 

Under  Order  XL.  of  the  Judicature  Act,  1875,  the  court  has  power 
to  order  judgment  to  be  entered  in  the  same  way  as  the  judge  ai 
the  trial,  as  a  matter  of  law,  should  have  directed  it  to  be 
entered;  but  the  court  has  no  power  to  withdraw  questions  of 
fact  from  the  jury  which  are  properly  for  their  consideration. 

THIS  was  an  appeal  from  a  decision  of  the  Common  Pleas 
Division. 
At  the  Bodmin  Summer  Assizes,  1873,  one  Gaerra  was  tried 

{a.  Reported  by  W.  Afpubtoh,  Esq^  Baniater-at-Law. 
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II1LI88ICB     before  Kelly^  0.6.^  on  a  charge  of  conspiring  with  the  plaintiff 
^'         to  defraud  underwriters.     Grnerra's  defence  was  that  the  plaintiff, 

and  not  he,  was  the  guilty  party.     Gnerra  was  convicted  and 

1877.        sentenced  to  four  months'  imprisonment. 
L'hli^Rp  ^^®  plaintiff  was  absent  from  England  when  the  trial  took 

o/a-iminata  P^^^Q>  a^d  appears  to  have  been  assumed  to  be  guilty  all  through 
trial.        the  proceedings. 

The  defendants  afterwards  published  and  circulated  a  pamphlet 
purporting  to  contain  a  report  of  the  proceedings  at  the  trial. 
The  pamphlet  contained  the  speech  of  the  prosecuting  counsel 
and  the  summing  up  of  the  judge,  but  not  the  evidence  in  full, 
or  the  speech  of  counsel  for  the  prisoner.  The  plaintiff  there- 
upon brought  an  action  for  libel  against  the  defendants. 
Pleas  :  Not  guilty  and  justification. 

The  action  was  tried  before  Lord  Coleridge,  C.J.  The  jury 
found  for  the  plaintiff,  with  lOOOZ.  damages,  on  the  issues  of 
justification.  Lord  Coleridge,  C.J.,  expressed  his  opinion  that 
the  report  could  not  be  a  fair  one,  as  the  proceedings  at  the 
criminal  trial  were  only  partially  reported,  and  he  left  botii 

Jarties  to  move  for  judgment  nnder  Qrd.  XL.,  r.  10,  of  the 
udicature  Act,  1875. 

A  rule  was  obtained  for  the  defendants  in  the  Common  Pleas 
Division  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  evidence  and  the  damages  excessive,  or  to  enter  judg- 
ment for  the  defendants,  on  the  ground  that  the  publication  was 
privileged,  and  the  judge  should  so  have  directed  the  Jtir7. 

The  Common  Pleas  Division  (Lord  Coleridge,  C./.,  Uenman 
and  Lindley,  JJ.)  refused  to  enter  the  verdict  for  the  defendants, 
but  directed  a  new  trial. 

The  defendants  appealed  from  this  decision. 

Benjamin,  Q.C.  (/.  0,  Matthew  with  him)  for  the  defendants.— 
The  pamphlet  was  a  fair  report  of  Guerra's  trial,  and  therefore 
privileged.  The  Chief  Baron  went  through  the  evidence  in  sum- 
ming up  and  his  abstract  of  the  evidence  is  published.  It 
cannot  be  for  the  jury  to  say  whether  his  charge  to  the  jury 
on  Guerra's  trial  was  fair  or  not.  [Mellish,  L.J. — ^It  is  not  a 
question  whether  the  summing  up  is  fair  as  regards  the  man  who 
was  being  tried,  but  whether  it  was  fair  as  regards  a  man  who 
was  not  being  tried.]  The  incompleteness  consists  in  omitting 
evidence  iujurious  to  Milissich.  [Baogallay,  J.A. — ^Might  not  the 
part  omitted  possibly  have  shown  how  slight  the  evidence 
against  Milissich  really  was,  and  would  not  that  be  a  question  for 
the  jury  ?]  No  doubt  the  question  whether  a  report  is  fair  or 
not  is  for  the  jury,  but  all  questions  for  the  jury  presuppose  a 
foundation  in  the  existence  of  some  evidence,  and  here  there  was 
no  evidence  to  go  to  the  jury  that  it  was  not  a  fair  report.  The 
only  important  evidence  which  was  not  referred  to  in  the  sum- 
ming up  of  the  Chief  Baron,  and  was  therefore  omitted  from  the 
pamphlet,  was  that  of  Richards,  the  average  stater,  and  his 
evidence  told  strongly  against  Milissich.     The  jury  stopped  the 


CRIICIKAL  LAW  CASBS.  577 

samming  ap  before  the  Chief  Baron  got  so  far  as   Bichards'     Milusioh 
evidence,  and  convicted  Guerra.     The  three  witnesses  examined  "•  , 

after  Richards,  and  whose  evidence  was  omitted,  merely  proved        *' 

formal  matters.     Everyone  has  a  right  to  know  what  passes  in       1877. 
court,  and,  therefore,  reports  of  trials  are  privileged ;  but  it  is      tj"^ 
impossible,  in  giving  reports  of  trials,  to  insert  every  word  of  the   o/a^ilZl 
evidence.     If  the  court  feel  that  a  verdict  for  the  plaintiff  could         trial 
not  be  sustained,  but  judgment  should  be  entered  for  the  defen- 
dants, under  Order  XL.,  the  case  ought  not  to  be  sent  back  for  a 
new  trial. 

-Day,  Q.C.,  and  Macleod,  for  the  plaintiff. — This  point  was  not 
properly  raised  at  the  trial ;  the  true  issue  tried  was  on  the  justi- 
fieation,  and  that  was  found  against  the  defendants.  When  the 
libel  is  proved  the  proof  of  privilege  is  on  the  defendants,  and  it 
is  not  satisfied  by  showing  that  the  pamphlet  was  headed 
"  Report  of  trial,  &o.'^  It  ought  in  all  cases  to  be  left  to  the 
jury  to  say  whether  the  report  was  fair  or  not ;  if  they  find 
against  the  evidence,  their  finding  may  be  set  aside;  but  a 
verdict  ought  not  to  be  entered  contrary  to  the  finding.  [Bkett, 
J.A. — There  is  a  difference  between  no  evidence  and  a  verdict 
against  evidence.  Mbllish,  L.J. — By  the  Judicature  Act,  where 
the  judge  ought  to  have  nonsuited,  the  court  can  enter  the 
verdict  for  the  defendants  without  leave  reserved.]  Here  there 
was  clearly  a  question  for  the  jury,  for  the  comparison  of  the 
evidence  given  on  Guerra^s  trial  and  the  pamphlet  was  for  them. 
We  rely  on  Richards'  evidence  as  in  favour  of  Milissich.  A 
verdict  against  Guerra  is  not  necessarily  a  verdict  against 
Milissich.  The  remarks  of  the  Chief  Baron  in  passing  sentence 
on  Guerra,  which  are  published,  are  very  damaging  to  Milissich. 
This  differs  from  ordinary  reports  of  trials,  because  the  publi- 
cation is  not  for  the  purpose  of  conveying  information  to  the 
public,  but  for  the  benefit  of  the  business  of  underwriters ;  see 
Starkie  on  Libel,  3rd  edit.,  p.  222.  Lewis  v.  Walter  (4  B.  &  A. 
605),  Flint  v.  Pike  (4  B.  &  C.  478),  and  Saunders  v.  Mills  (6  Bing. 
213)  are  strong  authorities  for  the  plaintiff.  The  latter  case  is 
very  like  this. 

ienjamin,  Q.C.,  in  reply. — Lloyd's  Act,  1871  {34  &  35  Vict, 
c.  21),  s.  32,  recognises  the  duty  of  Lloyd's  to  investigate  cases 
of  fraud  on  underwriters.  He  cited  also  Duncan  v.  Thwaites 
(3  B.  &  C.  556) ;  Lewis  v.  Levy  (B.  B.  &  E.  537)  ;  Heuwood  v. 
Harrison  {26  L.  T.  Rep.  N.  S.  938 ;  L.  Rep.  7  C.  P.  606  ;  41  L.  J. 
206,  C.  P.). 

Mellish,  L.J. — In  this  case  the  defendants  have  appealed 
from  a  decision  of  the  Common  Pleas  Division,  ordering  a  new 
trial  on  the  ground  that  the  verdict  given  for  the  plaintiff  was 
against  the  weight  of  evidence.  They  are  not  satisfied  with  that 
order,  but  they  come  before  us  to  have  judgment  entered 
for  themselves.  The  question  for  us  is  an  important  one,  as 
to  the  power  of  the  court  to  enter  judgment  under  the  Judicature 
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HiusnoR     Acts.     Now^  althoagh  the  Jadicatare  Acts  do  undoabtedly  giro 
L,^,,      very  general  powers  to  the  court  as  to  entering  of  judgment,  it 

is  clearly  not  intended  by  the  Legislature  that  the  court  should 

1877.  take  advantage  of  that  general  rule  to  remove  questions  from 
HUiZh  t  *^®  consideration  of  the  jury  which  are  questions  of  fact 
of  a  critSnal  properlv  for  their  consideration.  The  action  was  brought  by  the 
triaL  plaintiff  against  Lloyd's  for  an  alleged  libel  published  by  Lloyd's 
in  a  pamphlet.  At  the  trial,  no  doubt,  the  defence  of  pri- 
vileged communication  was  raised  and  Lord  Golerid^  expressed 
an  opinion  that  Lloyd's  would  not  have  the  same  privilege  as  an 
ordinary  newspaper;  and  he  also  expressed  an  opinion  that, 
inasmuch  as  only  the  speech  of  the  prosecuting  counsel  and  the 
Bumming  up  of  the  judge,  and  not  the  speech  of  the  counsel  for 
the  defence,  at  the  criminal  trial  was  published,  the  report 
could  not  be  a  fair  one  of  the  trial.  I  cannot  agree  with  either 
of  these  doubts.  I  cannot  think  there  is  any  difference  between 
the  privilege  attaching  to  a  report  in  a  newspaper  or  in  a 
pamphlet,  unless  some  Question  of  malice  is  raised.  Of  course^ 
if  actual  malice  is  alleged,  the  fact  that  the  libel  was  published  in 
a  pamphlet  and  not  in  a  newspaper  might  be  very  material,  but 
when  no  such  allegation  is  made  I  cannot  conceive  there  is  any 
difference.  I  also  cannot  agree  that  the  mere  fact  that  the 
publisher  did  not  publish  the  evidence  in  full,  but  only  the 
summing  up  of  the  judge  and  the  speech  of  the  prosecuting 
counsel,  maiae  the  report  of  the  trial  an  unfair  one.  1  think  that 
proposition  implies  tnat  proceedings  at  trials  cannot  be  reported 
at  all  unless  the^  are  reported  in  full.  It  must,  therefore,  be 
suflSoient  to  publish  a  fair  abstract  of  the  evidence.  Now,  I  do 
not  know  how  the  reporter  could  do  better  than  take  the  judge's 
summing  up  to  get  that  fair  abstract,  although  I  do  not,  of 
course,  lay  down  as  a  matter  of  law  that  the  summing-up  of  a 
judge  is  necessarily  a  correct  summary  for  the  report.  I  think 
this  report  may  be  fair  or  it  may  be  unfair ;  but  then,  is  it  a 
question  of  fact  or  law  whether  the  report  is  fair  or  unfair  ?  I 
think  that  it  is  a  question  of  fact  and  should  be  left  to  the  jury 
to  determine.  Then  the  argument  is  that  the  evidence  is  all  one 
way  and  that  it  is  useless  sending  the  case  down  to  a  new  trial 
because  no  jury  could  reasonably  find  the  other  way.  In  my 
opinion,  the  court  must  be  very  cautious  not  to  take  upon  itself 
the  functions  of  a  jury.  Notwithstanding  the  great  powers 
given  by  the  Judicature  Acts,  it  is  still,  of  course,  the  province 
of  the  jury  to  determine  between  the  credibility  of  witnesses  on 
either  side.  Here,  however,  the  question  is  more  what  is  the 
inference  to  be  drawn  from  the  facts  proved  in  evidence.     The 

feneral  inference  to  be  drawn  from  all  the  facts,  as  in  Lewis  v. 
evy  [sup.) J  is  for  the  jury.  There  the  whole  proceedings  before 
the  magistrates  were  put  in  evidence,  in  order  to  judge  of  the 
fairness  of  the  report.  Here  a  full  shorthand  note  is  produced, 
and,  being  placed  in  the  hands  of  the  jury,  they  are  to  draw  the 
inference,   and  not   the  court.      Now,   although   I  think   that 
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persons  might  draw  very  unfair  inferences  against  a  man  who^     Milimich 
like  the  plaintiff^  did  not  appear  at  the  trial  himself  and  could         ^*' 
not  defend  himself  irom  the  charges  which  were  made  against  ^    ' 

him  on  both  sides^  stilly  if  the  report  is  a  fair  one  of  what  took        1877. 
place  the  defendants  will  be  privileged.     The  question  for  the  t-iSZrmm 
jury  will  be  at  the  new  trial — was  the  report  a  fair  one  and  ofacrfmmcu 
would  it  give  a  fair  notion  to  people  who  were  not  there  of  what         trial 
took  place  ?     That  question  is  one  for  the  jury  and  I  think  the 
case  should,  therefore,  be  sent  for  a  new  trial. 

Baggallat,  J.A. — The  statements  in  the  report,  as  &r  as  they 
go,  are  admittedly  correct,  but  they  also  admittedly  do  not 
include  the  whole  of  what  took  place.  I  abstain  from  giving  any 
opinion  whether  the  report  was  a  fair  one  or  not,  but  I  think  that 
the  fairness  or  unfairness  of  it  is  essentially  a  question  for  the 
jury.  The  Common  Pleas-Division  have  decided  that  the  case 
should  be  submitted  to  a  jury  and  I  agree  with  them. 

Bbett,  J.A. — This  case  must  be  taken  as  if  the  plaintiff  was 
asking  that  judgment  should  be  entered  for  him  and  the  defen- 
dants were  asking  us  to  enter  it  for  them.  At  the  trial  the  judge 
declined  to  enter  judgment  for  either  side,  but  left  both  parties 
to  move  for  judgment.  Then  it  is  suggested  that,  although 
there  may  be  some  evidence  to  go  to  the  jury,  the  Court  ought 
not  to  send  the  case  to  trial  again  if  it  is  satisfied  that  the 
evidence  on  one  side  is  so  strong  that  no  jury  ought  to  find 
against  it.  This  raises  a  question  of  the  interpretation  of 
Order  XL.  of  the  Judicature  Act,  1875,  and  the  rules  of  that 
order.  Now,  certain  rules  of  that  order  have  been  altered  by 
the  rules  ot  1876,  but  not  so  as  to  make  any  difference  in  the 
points  before  us  in  this  case,  because  the  10th  rule  is  not  altered, 
and  under  that  rule  it  seems  to  me  the  court  has  been  required 
to  enter  judgment.  The  court  has  authority  to  direct  judgment 
to  be  entered  according  to  law  and  therefore,  if  at  the  trial  the 
judge  according  to  law  was  bound  to  direct  the  verdict  to  be 
entered  for  the  plaintiff,  we  are  bound  to  direct  it  to  be  entered 
in  the  same  way.  In  other  words,  we  ought,  even  if  a  question 
has  been  improperly  left  to  the  jury  and  answered  by  tnem,  to 
direct  judgment  to  be  entered  as  the  judge  should  have  directed 
it  to  be  entered.  I  am,  therefore,  of  opinion  that  if  the  judg- 
ment ought  to  have  been  entered  for  the  defendants  as  a  matter 
of  law  we  ought  now  so  to  direct  it  to  be  entered.  This  is 
an  action  of  libel  and  the  defence  is  that  the  defendants  were 
privileged  in  publishing  what  is  complained  of.  Now,  there  are 
different  grounds  of  privilege  and  amongst  them  there  is  this, 
that  the  matter  complained  of  is  contained  in  a  fair  report  of  a 
trial  in  a  court  of  justice,  but  it  is  for  the  person  publishing  the 
report  to  show  that  he  is  privileged  and  that  the  report  is  a  fair 
one  of  a  trial  which  has  taken  place  in  a  court  of  law ;  so  that, 
when  a  plaintiff  brings  his  action  for  libel  and  the  privilege  I 
have  described  is  set  up,  the  question  is  whether  or  not  the 
report  was  or  not  a  fair  one  of  a  trial  which  took  place  in  a  court 
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MiusncH     Acts.     Now^  although  the  Judioature  Acta  do  ondoobtedly  gyre 
Lj^.        very  general  powers  to  the  court  as  to  entering  of  judgment,  it 

is  clearly  not  intended  by  the  Legislature  that  the  court  should 

1877.  take  advantage  of  that  general  rule  to  remove  questions  from 
liiJrrZgDort  ^^^  consideration  of  the  jury  which  are  questions  of  feet 
of  a  cH^al  property  for  their  consideration.  The  action  was  brought  by  the 
trial,  plaintiff  against  Lloyd^s  for  an  alleged  libel  published  by  Lloyd's 
in  a  pamphlet.  At  the  trial,  no  doubt,  the  defence  of  pri- 
vileged communication  was  raised  and  Lord  Colerid^  expressed 
an  opinion  that  Lloyd's  would  not  have  the  same  privilege  as  an 
ordinary  newspaper;  and  he  also  expressed  an  opinion  that, 
inasmuch  as  only  the  speech  of  the  prosecuting  counsel  and  the 
summing  up  of  the  judge,  and  not  the  speech  of  the  counsel  for 
the  defence,  at  the  criminal  trial  was  published,  the  report 
could  not  be  a  fair  one  of  the  trial.  I  cannot  agree  with  either 
of  these  doubts.  I  cannot  think  there  is  any  difference  between 
the  privilege  attcMshing  to  a  report  in  a  newspaper  or  in  a 
pamphlet,  unless  some  Question  of  malice  is  raised.  Of  course, 
if  actual  malice  is  allegea,  the  fact  that  the  libel  was  published  in 
a  pamphlet  and  not  in  a  newspaper  might  be  very  material,  but 
when  no  such  allegation  is  made  I  cannot  conceive  there  is  any 
difference.  I  also  cannot  agree  that  the  mere  fact  that  the 
publisher  did  not  publish  the  evidence  in  full,  but  only  the 
summing  up  of  the  judge  and  the  speech  of  the  prosecuting 
counsel,  made  the  report  of  the  trial  an  unfair  one.  I  think  that 
proposition  implies  that  proceedings  at  trials  cannot  be  reported 
at  all  unless  they  are  reported  in  full.  It  must,  therefore,  be 
sufficient  to  publish  a  fair  abstract  of  the  evidence.  Now,  I  do 
not  know  how  the  reporter  could  do  better  than  take  the  judge's 
summing  up  to  get  that  fair  abstract,  although  I  do  not,  of 
course,  lay  down  as  a  matter  of  law  that  the  summing-up  of  a 
judge  is  necessarily  a  correct  summary  for  the  report.  I  think 
this  report  may  be  fair  or  it  may  be  unfair ;  but  then,  is  it  a 
question  of  fact  or  law  whether  the  report  is  fair  or  unfair  ?  I 
think  that  it  is  a  question  of  fact  and  should  be  left  to  the  jury 
to  determine.  Then  the  argument  is  that  the  evidence  is  all  one 
way  and  that  it  is  useless  sending  the  case  down  to  a  new  trial 
because  no  jury  could  reasonably  find  the  other  way.  In  my 
opinion,  the  court  must  be  very  cautious  not  to  take  upon  itself 
the  functions  of  a  jury.  Notwithstanding  the  great  powers 
given  by  the  Judicature  Acts,  it  is  still,  of  course,  the  province 
of  the  jury  to  determine  between  the  credibility  of  witnesses  on 
either  side.  Here,  however,  the  question  is  more  what  is  the 
inference  to  be  drawn  from  the  facts  proved  in  evidence.     The 

feneral  inference  to  be  drawn  from  all  the  facts,  as  in  Lewis  v. 
evy  («tfp.),  is  for  the  jury.  There  the  whole  proceedings  before 
the  magistrates  were  put  in  evidence,  in  order  to  judge  of  the 
fairness  of  the  report.  Here  a  full  shorthand  note  is  produced, 
and,  being  placed  in  the  hands  of  the  jury,  they  are  to  draw  the 
inference,  and  not  the  court.      Now,   although  I  think   that 
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persons  might  draw  very  unfair  inferences  against  a  man  who^     Miusbicb 
like  the  plaintiff^  did  not  appear  at  the  trial  himself  and  could      ^^^-^ 
not  defend  himself  from  the  charges  which  were  made  against 
him  on  both  sides^  stilly  if  the  report  is  a  fair  one  of  what  took        1877. 
place  the  defendants  will  be  privileged.     The  question  for  the  ^.,  "T"^^ 
jury  will  be  at  the  new  trial — was  the  report  a  fair  one  and  qfa^inwmi 
would  it  give  a  fair  notion  to  people  who  were  not  there  of  what         trio/. 
took  place  ?     That  question  is  one  for  the  jury  and  I  think  the 
case  should,  therefore,  be  sent  for  a  new  trial. 

Baogallat,  J.A. — The  statements  in  the  report,  as  far  as  they 
go,  are  admittedly  correct,  but  they  also  admittedly  do  not 
include  the  whole  of  what  took  place.  I  abstain  from  giving  any 
opinion  whether  the  report  was  a  fair  one  or  not,  but  I  think  that 
the  £Eiimess  or  unfairness  of  it  is  essentially  a  Question  for  the 
jury.  The  Common  Pleas-Division  have  decidea  that  the  case 
should  be  submitted  to  a  jury  and  I  agree  with  them. 

Bbett,  J.A. — This  case  must  be  taken  as  if  the  plaintiff  was 
asking  that  judgment  should  be  entered  for  him  and  the  defen- 
dants were  asking  us  to  enter  it  for  them.  At  the  trial  the  judge 
declined  to  enter  judgment  for  either  side,  but  left  both  parties 
to  move  for  judgment.  Then  it  is  suggested  that,  although 
there  may  be  some  evidence  to  go  to  the  jury,  the  Court  ought 
not  to  send  the  case  to  trial  again  if  it  is  satisfied  that  the 
evidence  on  one  side  is  so  strong  that  no  jury  ought  to  find 
against  it.  This  raises  a  question  of  the  interpretation  of 
Order  XL.  of  the  Judicature  Act,  1875,  and  the  rules  of  that 
order.  Now,  certain  rules  of  that  order  have  been  altered  by 
the  rules  ot  1876,  but  not  so  as  to  make  any  difference  in  the 
points  before  us  in  this  case,  because  the  10th  rule  is  not  altered, 
and  under  that  rule  it  seems  to  me  the  court  has  been  required 
to  enter  judgment.  The  court  has  authority  to  direct  judgment 
to  be  entered  according  to  law  and  therefore,  if  at  the  trial  the 
judge  according  to  law  was  bound  to  direct  the  verdict  to  be 
entered  for  the  plaintiff,  we  are  bound  to  direct  it  to  be  entered 
in  the  same  way.  In  other  words,  we  ought,  even  if  a  question 
has  been  improperly  left  to  the  jury  and  answered  by  them,  to 
direct  judgment  to  be  entered  as  the  judge  should  have  directed 
it  to  be  entered.  I  am,  therefore,  of  opinion  that  if  the  judg- 
ment ought  to  have  been  entered  for  the  defendants  as  a  matter 
of  law  we  ought  now  so  to  direct  it  to  be  entered.  This  is 
an  action  of  libel  and  the  defence  is  that  the  defendants  were 
privileged  in  publishing  what  is  complained  of.  Now,  there  are 
different  grounds  of  privilege  and  amongst  them  there  is  this, 
that  the  matter  complained  of  is  contained  in  a  fair  report  of  a 
trial  in  a  court  of  justice,  but  it  is  for  the  person  publishing  the 
report  to  show  that  he  is  privileged  and  that  the  report  is  a  fair 
one  of  a  trial  which  has  taken  place  in  a  court  of  law ;  so  that, 
when  a  plaintiff  brings  his  action  for  libel  and  the  privilege  I ' 
have  described  is  set  up,  the  question  is  whether  or  not  the 
report  was  or  not  a  fair  one  of  a  trial  which  took  place  in  a  court 
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MiuBsicH     of  law.    In  the  present  case  it  has  been  said  that  the  report 
nrr^      Cannot  be  privileged  because  it  is  not  published  by  a  newspaper 

1 •      but  by  a  private  body.     I  cannot  agree  to  this ;  the  privilege 

1877.        seems  to  me  precisely  the  same  in  either  case,  and  I  think  it  is 
~j       precisely  the  same  as  a  matter  of  law.     In  both  cases  it  seems  to 
ofaVritZl  °^®  ^^^  although  the  report  might  be  fair,  yet,  if  published  with 
/;/(//.       express  malice  it  would  not  be  protected,  because  if  pablished 
with  a  malicious  intent,  however  accurate  the  report,  the  pri- 
vilege would  be  lost.     Then  it  was  said  that  judgment  should  be 
entered  for  the  plaintiff  because  only  part  of  the  proceedings  at 
the  trial  was  published.     I  cannot  agree  that  that  is  so  because, 
if  it  was  a  fair  description  of  what  happened,  I  think  it  would  be 
privileged.     I  do  not  think  that  the  summing  of  the  judge  is 
necessarily  a  fair  report  of  the  evidence.     It  may  only  be  a  fair 
report  of  the  speech  of  the  prosecating  counsel.     It  seems  to  me 
that  it  can  make  no  difference  that  the  report  is  of  what  the 
judge  has  said,  but  the  defendant  must  go  further  and  satisfy  the 
tribanal  that  it  was  in  fact  an  accurate  account  of  what  took 
place  at  the  trial,  and  I  think  that  must  be  taken  to  mean  a  fair 
report  with  reference  to  its  effect  upon  the  plaintiff's  character. 
The    evidence    upon   which    to    decide    the   question    may    be 
parol  evidence  of  what  took  place  within  the  court.     If  so,  the 
question  for  the  jury,  if  they  believe  the  witnesses,  is  whether  the 
report  is  fair.     Bat  if  the  evidence  is  not  parol,  but  a  shorthand 
writer's  note,  admitted  to  be  correct  by  both  sides,  is  produced, 
the  fairness  of  the  report  is  tested  by  a  comparison  of  it  with  the 
shorthand  writer's  note.     Now,  supposing  it  to  be  admitted  that 
what  was  published  was  a  verbatim  report  of  what  took  place,  I 
should  have  said  that  it  would  be  proved  beyond  all  doubt  that 
the  report  was  privileged,  and  that  the  judge  would  have  been 
bound  to  direct  that  it  was  privileged ;  out  if  the  matter  com- 
plained of  differs  from  that  which  took  place  at  the  trial,  then  if 
it  differs  so  little  that  no  reasonable  man  could  say  that  what  was 
omitted  could  affect  the  minds  of  the  jury,  I  think  the  judge 
ought  to  direct  the  jury  that  privilege  was  proved  and  that  they 
ought  to  find  for  the  defendant ;  but  when  it  is  not  absolutely 
certain  that  what  is  omitted  could  not  affect  the   mind  of  a 
reasonable  man,  then  it  is  for  the  jury  to  say  whether  it  could  or 
not.     It  is  a  recognised  rule  that  where  there  is  some  evidence 
judges  will  not  interfere  with  the  verdict,  but  when  there  is  no 
evidence   they   will.     If   the  matter  is  so  conclusive  that  no 
reasonable  man  could  find  otherwise  than  in  one  way,  then  the 
court,  as  a  matter  of  law,  should  direct  the  jury  to  find  that 
way ;  but  the  moment  a  reasonable  man  might  say  that  what  was 
omitted  might  have  an  effect  in  favour  of  the  plaintiff,  then  the 
question  is  for  the  jury.      Now,  I  cannot  say  that  what  was 
omitted  here  could  not  possibly  influence  the  mind  of  a  reason- 
able man.      I  may  have  a  strong  opinion  to  which   side  the 
balance  of  evidence  inclines,  but  I  cannot  say  that  a  reasonable 
man  might  not  think  otherwise.    I  therefore  think  that  the  judg- 
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ment  of  the  Common  Pleas  DiyiBion  ordering  a  new  trial  (although  Mtliwiob, 

given^  I  may  be  permitted  to  observe,  on  other  grounds),  should  ll^^'s. 

be  afi&rmed.     I  may  add  that  I  think  the  case  of  Lewis  v.  Levy  

{sup,),  which  was  cited  for  the  defendants,  is  an  authority  for  1877. 

whatever  we  have  held  in  this  case.  Libd^^^luDort 

Judgment  helow  affirmed,  of  a  crUtwaal 

Solicitors  for  the  plaintiflf,  Sunpson  and  Go.  trial 

Solicitors  for  defendants,  WaltonSf  Buhh,  and  Walton. 
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Tuesday,  Jan.  23,  1877. 
(Before  Cockburn,  C.J.,  Mellish,  L.J.,  Bbamwell  and 

Baqgallay,  J  J.  a.) 

* 

Bullock  v,  Ddnlap.  (a) 

Prapei'ty  found  on  person  suspected  of  liaving  stolen  it — Action  of 
detinue  against  constable — Lemv/rrer — 2  8f  3  Vict,  c.  71,  s,  29. 

TKe  plaintiff  was  committed  for  trial,  tried,  a?td  acquitted  on  a 
charge  of  stealing  a  dia/m>ond  pin  and  ring,  which  were  found  in 
his  possession.  The  defendant,  a  superintendent  of  police,  into 
whoso  possession  the  pin  and  ring  had  lawfully  come  in  the 
course  of  tlie  criminal  proceedings,  did  not  deliver  them  to  the 
plaintiff  on  his  acquittal;  hut  within  a  reasonable  time  after^ 
wards  applied  to  a  magistrate  under  sect,  29  of  the2  ^  S  Vict, 
c.  71,  for  an  order  '^for  the  delivery  of  the  said  goods  to  the 
party  who  should  appear  to  the  magistrate  to  be  the  rightful 
owner  thereof,  or  such  other  order  as  to  the  magistrate  should 
seem  meet.*'  The  magistrate,  on  the  application  being  made, 
heard  evidence  which  was  tendered  both  for  the  plaintif  and 
the  defendant  and  adjourned  the  further  hearing  to  a  distant 
day.  Before  the  expiration  of  that  doAf  the  plaintiff  brought 
his  action  against  ike  defendant  for  the  detention  of  the  goods. 
The  defendant  set  out  the  above  facts  in  his  statement  of  defence, 
and  that  no  order  had  yet  been  made  by  the  magistrate.  The 
plaintiff  demurred. 

{a)  Reported  by  W.  Apple  roN,  Esq.,  Barriafcer-at-Law. 
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Bullock      Held   {affirming   the  decision   of  Cleasby,   B.,  in   the  Exchequer 

^J^  Division  below)  that,  no  order  having  been  made  by  the  magis^ 

'  trate  under  sect.  29,  the  plaintiff* s  a^ion  was  not  mmntainable. 


1877. 


THIS  was  an  appeal  from  a  decision  of  Cleasby,  B.,  giving 
judgment  for  the  defendant  on  the  plaintiff's  demurrer  in 
^^f^"  an  action  of  detinue  in  the  Exchequer  Division. 
offoinst  the        The  case  in  the  court  below  is  fully  reported,  35  L.  T.  Rep. 

constaMe.      N.  S.  635. 

The  facts  sufficiently  appear  from  the  head  note  above. 
Sect.  29  of  the  2  &  3  Vict.  c.  71,  enacts : 

That  if  Any  goods  or  money  charged  to  be  stolen  or  frandnlently  obtained,  shall  be 
in  the  custody  oJF  any  constable,  by  Yirtne  of  any  warrant  of  a  jostace,  or  in  proaeeatioQ 
of  any  charge  of  felony  or  misdemeanonr  in  regard  to  the  obtaining  thereof,  and  the 
person  chaiged  with  stealing  or  obtaining  possession  as  aforesaid,  shall  not  be  foiind, 
or  shall  haTe  been  summarily  convicted  or  discharged  or  shall  haTo  been  tried  and 
acquitted,  or  if  such  person  shall  have  been  tried  and  found  guilty,  but  the  property 
so  in  custody  shall  not  haye  been  included  in  any  such  indictment  upon  which  he 
shall  haTe  been  found  guilty,  it  shall  be  lawful  for  any  magistrate  to  make  an  order 
for  the  deUvery  of  such  goods  or  money  to  the  party,  who  shall  appear  to  be  the 
rightful  owner  thereof,  or,  in  case  the  owner  cannot  be  ascertained,  then  to  make 
such  order  with  respect  to  such  goods  or  money  as  to  such  magistrate  shall  seem 
meet.  Provided  always,  that  no  such  order  shaQ  be  any  bar  to  the  right  of  any 
person  or  persons  to  sue  the  party  to  whom  such  goods  or  money  shall  be  delivered, 
and  to  recover  such  goods  or  money  from  him  by  action  at  law,  so  that  such  action 
shall  be  commenced  within  six  calendar  months  next  after  such  order  shall  be  made. 

Olyn,  for  the  plaintiff  (with  him  Talfourd  Salter,  Q.C.). — The 
object  of  sect.  29  is  to  enable  a  police  constable  having  unowned 
property  in  his  possession  to  get  rid  of  it  under  a  magistrate's 
order.  It  frequently  happens  that  a  prisoner^  on  being  acquitted, 
goes  away  leaving  property  which  he  was  accused  of  stealing  in 
the  hands  of  the  police^  who  do  not  know  the  owners.  [Melush, 
L.J. — Under  the  section^  the  action  must  be  brought  six  months 
after  the  magistrate's  order^  which  might  be  in  your  favour.  Is 
not  the  object  of  the  section  to  protect  the  constable  from  an 
action  like  this  f  ]  It  is  submitted  not ;  the  magistrate  can  hear 
the  application,  but  having  heard  it  anyone  can  bring  his  action. 

CocKBUEN,  O.J.  (without  calling  on  The  Solicitor-Oeneral, 
Sir  H.  Giffard,  with  whom  were  jP.  3f.  White  and  Paine  for  the 
defendant),  said  that  the  case  was  so  clear  that  it  was  not  neces- 
sary to  deliver  a  formal  judgment ;  the  appeal  was  dismissed. 

Judgment  below  affirmsd* 

Solicitors  for  the  plaintiff^  /.  C.  Fisher  and  Go, 

Solicitors  for  the  defendant,  Ellis  and  Ellis^ 
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Sittings  at  Wkstminstkk. 

Dec.  2,  1876,  ami  Jan.  22,  1877. 

(Before  Hellish,  L.J.,  and  Brett  and  Auphlett,  J.A.) 

Lindsay  v.  Oundy.  (a) 

Fraxidulent  obtaining  of  goods — Sale  to  third  pei'son — Passing  of 
Property — Restitution — 24  ^  25  Vict.  c.  96,  ss.  1  and  10. 

Tli€  plaintiffs^  who  were  manufacturers,  received  orders  for  goods 
from  one  Alfred  Blenkarn.  The  letters  were  dated  37,  Wood' 
street,  and  signed  ''  A.  Blenharn  and  Go./*  in  such  a  way  as  to 
deceive  persons  into  the  belief  that  the  signature  was  ^^  A.  BlenJc' 
iron  and  Company. ''  The  plaintiffs,  knowing  that  there  was  a 
respectable  firm  in  Wood-street  named  Blenkiron,  supplied  tlieir 
goods,  addressing  their  letters  and  making  out  invoices  to  '^  Messrs^ 
Blenkiron  and  Co.,  37,  Wood-street.'* 

The  fraud  was  discovered  and  A.  Blenkarn  wa^  ti-ied  and  couvided 
for  obtaining  goods  by  falsely  pretending  to  be  "  Blenkiron  anif 
Co,"  Before  the  conviction  the  defendants  purchased  some  of 
the  goods  from  an  agent  of  Blenkarn* s,  bona  fde  and  without 
notice  of  the  fraud. 

The  plaintiffs  su^d  the  defendants  for  the  conversion  of  the  goods. 

Held  {reversing  the  decision  of  tlie  Queen's  Bench  iHvision),  that 
the  plaintiffs  were  entitled  to  maintain  their  action. 

Hardman  v.  Booth  (1  H.  ^  C.  803;  32  L.  J.  105,  Ex.)  was 
followed: 

APPEAL  from  a  decision  of  the  Queen^s  Bench  Division, 
ordering  judgment  to  be  entered  for  the  defendants. 
The  case  in  the  Court  below  is  fully  reported,  34  L.  T.  Bep» 
N.S.  314. 

The  facts  are  fully  stated  in  the  judgment. 
Wills,  Q.C.  and   Thesiger,  Q.C.  {Besley  with  them),  for  the 
plaintiflFSk— -There  are  two  questions  for  the  decision  of  the  Court. 
First,  was  there  any  contract  between  the  plaintiffs  and  Blenkarn 

((t)B6ported  by  W.  Applito!!,  Esq.,  Barrister^ftt-Lftw. 
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LmMAT      at  all^  and  did  the  property  ever  pass  from  the  plaintiffs  ?     It  is 
CuNDT       fliibniitted  there  was  no  contract^  and  the  property  never  passed. 

J '      If  the  person  deceived  intends  to   deal  with  the  person  who 

1877.       deceives  him^  although  that  person  falsely  pretends  some  fact. 
Restitution  of  *^®  Credit  is  given  in  the  first  instance  to  the  latter,  and  a  void- 
gooda  ^obtained  ^^^^  Contract  is  Created ;  but  where  the  person  deceiving  fidsely 
by  fal^pre-   pretends  to  be  someone  else^  there  is  no  contract,  for  the  parties 
tenets,       j^^  never  ad  idem.    In  other  words,  it  is  the  essence  of  the  con- 
tract that  the  persons  who  sold  the  goods  should   know  with 
whom  they  are  dealing.      The  jury  have  found  in  this  case  that 
the  plaintiffs  did  not  intend  to  adopt  Blenkam  as  their  debtor, 
but  Blenkiron  and  Company.     Hardman  v.  Booth  (1  H.  &  C. 
803 ;  32  L.  J.  105,  Ex.)  is  directly  in  point.     It  was  distinguished 
by  Blackburn,  J.,  in  the  Court  below,  on  the  ground  that  in  that 
case  the  goods  were  sent  to  the  premises  on  which  they  were 
ordered.      But  here  the  finding  of  the  jury  in  the  criminal  case  is 
that  the  credit  was  given  to  the  firm  of  Blenkiron  and  Co.,  for 
they  convicted  Blenkam  of  obtaining  the  goods  by  the  false  pre- 
tence that  he  was  Blenkiron  and  Company.      Secondly,  if  the 
property  did  pass  from  the  plaintiffs  they  are  entitled,  under 
24  &  25  Vict.  c.  96,  to  recover  them  from  the  defendants  who 
bought  them  from  Blenkam.     By  sect.  100,  it  is  enacted  that  if 
any  person  guilty  of  (amongst  other  offences)  obtaining  property 
by  false  pretences,  shall  be  indicted  on  behalf  of  the  owner  of  such 
property,  and  convicted,  "  the  property  shall  be  restored  to  the 
owner  or  his  representative,  and  the  Court  has  power  to  order 
restitution  by  writ  or  in  a  summary  manner.^'     By  the  interpre- 
tation  clause  to  the  Act  (sect.  1),  ''property*'  includes  "not only 
such  property  as  shall  have  been  originally  in  the  possession  or 
under  the  control  of  any  party,  but  also  any  property  into  or  for 
which  the  same  may  have  been  converted  or  exchanged,  and  any- 
thing acquired  by  such  conversion  and  exchange,  whether  imme- 
diately or  otherwise.'*     It  may  be  assumed  that  this  Act,  which  is 
the  last  of  a  long  series  to  the  same  end,  enlarged  the  definition 
of  property  for  the   very   purpose   of  practically  reversing  the 
decisions  on  the  point  prior  to  the  Act.      In  MicJcling  v.  Heaps 
(21  L.  T.  Hep.  N.  S.  754)  it  was  held  that  the  effect  of  a  con- 
viction was  to  revest  the  property  in  the  prosecutor,  as  though  it 
had  never  been  out  of  him.      They  referred  also  to  Horwood  v. 
Smith  (2  T.  R.  750) ;  Foivler  v.  Hollins  (L.  Rep.  7  Q.  B.  616;  27 
L.  T.Rep.N.  S.  168.) 

The  Solicitor-General  (Sir  H.  Giffard)  and  jB.  F,  Williams,  for 
the  defendants,  were  asked  to  argue  the  first  point  only. — The 
decision  in  Hardman  v.  Booth  (ubi  sup,)  went  on  the  ground  that 
the  person  who  obtained  the  goods  falsely  professed  to  be  autho- 
rised to  act  for  a  firm.  .Here  the  vendors  intended  to  sell  their 
goods  to  the  persons  who  intended  to  buy  them.  The  property 
passed  subject  to  the  election  of  the  defrauded  vendor  to  recover 
possession.  The  facts  in  Hardman  v.  Booth  are  therefore 
distinguishable  from  the  facts  in  this  case.      It  is  contended  that 
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if  there  was  no  contract  there  were  materials  out  of  which  an  Lovmat 

election  could  be  made^  and  that  the  property  did  pass  from  the  n  ^'  r 

plaintiffs.     The  plaintiffs   intended  to  sell  to  the  person  at  37,  * 

Wood-street,  and  they  accordingly  sent  the  goods  there.      The  1877. 

fact  that  they  thought  that  Blenkam  was  the  old-established  firm  n^pTT-     f 
of  Blenkiron  and  Company  does  not  prevent  there  having  been  a  ^oo(/«  obtained 

contract  under  which  the  property  would  pass :  {Clough  v.  London  by  false  pre- 

and  North'Westem  Railway  Company,  L.  Rep.  7  Ex.  26.)  tences. 

Wills,  Q.C.,  replied. 

The  judgment  of  the   Court   (Hellish,   L.J.,  and  Brett  and 
Amphlett,  JJ.A.)  was  delivered  on  Jan.  22nd,  1877,  by 

MiLLiSH,  L.J. — This  was  an  appeal  from  a  judgment  of 
the  Queen's  Bench  Division  ordering  judgment  to  be 
entered  for  the  defendants  on  a  motion  for  judgment.  The 
action  was  brought  by  Messrs.  Roberts,  Lindsay,  and 
Co.,  who  are  lin^i  manufacturers  at  Belfast,  against  Messrs. 
Cundy  for  the  conversion  of  250  dozen  handkerchiefs.  At 
the  trial  before  Mr.  Justice  Blackburn  it  appeared  that  one 
Alfred  Blonkarn,  in  1873,  hired  a  third  floor  at  No.  37,  Wood- 
street  and  5,  Little  Love-lane,  Cheapside.  There  was  a  well- 
known  firm  of  William  Blenkiron  and  Sons,  which  had  for  many 
years  carried  on  business  at  No.  123,  Wood-street.  Blenkam 
wrote  letters  at  the  end  of  1873  to  the  plaintiffs,  by  the  first 
proposing  to  order,  and  by  the  others  ordering,  a  large  quantity 
of  handkerchiefs  from  the  plaintiffs.  Those  letters  had  a  printed 
heading,  ''  37,  Wood -street,  Cheapside,  London,  entrance  second 
door  in  Little  Love-lane,"  and  were  signed  "  A.  Blenkam  and 
Co.,'^  written  in  such  a  way  that  it  was  evidently  intended  to  be 
read  "A.  Blenkiron  and  Co.^'  One  of  the  plaintiffs  had  known 
the  firm  of  Blenkiron  and  Sons  several  years  before  and  knew 
they  were  respectable.  The  plaintiffs  wrote  several  letters 
addressed  to  '^  Messrs.  Blenkiron  and  Co.,  37,  Wood-street,"  and 
they  forwarded  several  lots  of  handkerchiefs  to  the  same  address, 
heading  the  invoices  "Messrs.  Blenkiron  and  Co.,  London.*' 
The  fraud  was  afterwards  discovered,  and  Blenkarn  was,  in 
April,  1874,  convicted  of  obtaining  the  goods  by  the  false  pre- 
tence of  being  Blenkiron  and  Sons.  In  the  meantime  the 
defendants  had  bought  of  Blenkarn  250  dozen  cambric  handker- 
chiefs and  had  resold  them  all  to  different  persons  before  the 
fraud  of  Blenkarn  was  discovered.  The  jury  found  that  the 
defendants  were  bond  fide  purchasers  of  the  handkerchiefs  and 
that  they  were  part  of  the  handkerchiefs  sold  by  the  plaintiffs  to 
Blenkarn.  The  learned  judge  reserved  the  question  for  the 
court,  whether  on  the  facts  and  findings  the  action  was  main- 
tainable. The  Queen's  Bench  Division  held  that  the  action  could 
not  be  maintained,  upon  the  ground  that  there  was  a  sale  of  the 
handkerchiefs  by  the  plaintiffs  to  Blenkam,  which  could  not  be 
set  aside  as  against  the  defendants,  who  were  bond  fide  pur- 
chasers from  Blenkam  without  notice  of  his  fraud,  and  that  the 


586  CBIMINAL  LAW  CASEd. 

LnriMAT      case  was  not  within  24  &  25  Vict.  c.  96,  s.  100.     In  giving 
^  ^'         judgment  Mr.  Justice  Blackburn  says :  '^  The  first  question  that 

*      arises  is  one  of  fact :  were  these  goods^  which  were  originally  the 

1877.        property  of  the  plaintiffs^  Messrs.  Lindsay  and  Co.,  obtained  from 
Rt  tTT     f  ^^®™  ^y  fraud,  so  that  the  property  passed  from  them  under  a 
<7oodt'  o6/m'nerf  Contract,  though  a  contract  under  certain  circumstances  liable  to 
hf  false  pre-  be  avoided;  or  did  the  property  never  pass  from  the  plaintiffs  at 
temes.       j^j|  y     XJpon  that  question  reliance  was  placed  on  the  case  of 
Hardman  v.  Booth  (1  H.  &  0.  803;  32  L.  J.  105,  Ex.),  and  that 
case  unquestionably  lays  down  very  good  law.     The  question  for 
us  is  whether  the  facts  are  the  same,  and  whether  we  ought  to 
draw  the  same  inference  from  the  facts  that  the  Court  of  Exche- 
quer did  in  Hardman  v.  Booth.     That  case  lays  down  the  law 
that  where  a  person  has  sold  goods  to  A.  B.^  and  delivered  them, 
as  he  supposes,  to  A.  B.,  and  the  person  who  had  led  him  into 
that  belief  received  and  carries  off  the  goods  and  disposes  of 
them  to  another,  there  has  not  been  a  selling  to  the  person  who 
fraudulently  represents  himself  to  be  a  servant  or  agent  of  the 
supposed  purchaser,  A.  B.,  and  he  cannot  confer  a  good  title  on 
anyone  else,  the  property  never  having  vested  in  him.**    We 
entirely  agree  with  this  statement  of  the  law,  but  we  cannot 
agree  with  the  conclusion  which  the  court  below  has  drawn  from 
the  facts.     The  true  result  of  the  facts  seems  to  us  to  be  that 
Blenkam  falsely  pretended  that  the  firm  writing  the  letters  and 
ordering  the  goods  was  the  well-known  firm  of  Blenkiron  and 
Sons,  and  that  the  plaintiffs,  believing  this  pretence  to  be  true 
and  that  they  were  delivering  the  goods  to  the  well-known  firm 
of  Messrs.  Blenkiron  and  Sons,  delivered  them  to  Blenkam,  and 
if  this  is  a  correct  description  of  the  facts  the  case  is  brought 
directly  within  the  rule  established  by  Hardman  v.  Booth.     Now, 
in  the  first  place,  the  jury  who  convicted  Blenkarn  of  obtaining 
goods  by  false  pretences  must  have  taken  this  view  of  the  facts. 
They  must  have  found  both  that  Blenkam  falsely  pretended  that 
Blenkiron  and  Sons  were  the  firm  giving  the  orders  and  that  the 
plaintiffs  delivered  the  handkerchiefs  to  him  believing  he  was 
Blenkiron.      If  the  jury  had   thought  that  the  plaintiffs  had 
intended  to  deliver  the  goods  to  the  persons  who  carried  on 
business  at  37,  Wood-street,  whether  they  were  the  well-known 
firm  of  Blenkiron  and  Sons  or  not,  they  surely  ought  not  to  have 
convicted  Blenkam.      Unless  the  plaintiffs  intended  to  deliver 
the  goods  to  the  well-known  firm  of  Blenkiron  and  Sons,  they 
were  not  deceived  by  the  false  pretence,  and  if  they  did  intend 
to  deliver  the  goods  to  the  well-known  firm  of  Blenkiron  and 
Sons  there  was  no  sale  by  them  to  Blenkarn.     It  may  not  be 
unimportant  to  observe  that  the  resemblance  between  the  words 
"Blenkam'*  and  "Blenkiron**  is  wholly  immaterial.     If  the 
signatures  of  the  orders  were  intended  by  the  writer  to  be  read 
"Blenkiron**  andwereread  "Blenkiron,** theymustberead  "Blenk- 
iron** for  the  purpose  of  determining  the  question  with  whom,  if 
with  anyone,  the  plaintiffs  contracted,  and  it  cannot  matter  what 
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Was  the  real  name  of  the  man  who  fraudulently  signed  the  letters  in     Lindiat 
the  name  of  "  Blenkiron/'    The  court  below  admit  that  Blenkarn  ''• 

was  properly  convicted  of  obtaining  the  goods  by  false  pre-        * 

tences^  but  at  the  same  time  came  to  the  conclusion  that  there  1877. 
was  a  valid  sale  by  the  plaintiffs  to  him.  This  seems  to  us  to  ^  7~7 
involve  a  contradiction^  because,  the  false  pretence  being  that  ^^,0^*  ^/^J^„^ 
the  firm  giving  the  order  were  the  well-known  firm  of  Blenkiron  hyfakepre- 
and  Sons,  it  is  impossible  that  he  could  have  obtained  the  goods  temxs. 
by  that  false  pretence  and  at  the  same  time  be  the  purchaser  of 
them.  He  does  not  by  fraud  induce  the  plaintiffs  to  sell  goods 
to  him,  but  by  fraudulently  pretending  that  different  persons 
are  giving  the  orders  from  the  person  who  really  is  giving  them,  he 
induces  the  plaintiffs  to  deliver  the  goods  to  him  under  the 
belief  that  they  are  selling  them  to  the  persons  whose  names  he 
had  assumed.  The  whole  question  really  is,  whom  did  the 
plaintiffs  mean  to  describe  by  "  Blenkiron  and  Co.,  London,^'  in 
their  invoices  ?  Their  case  is  that  they  meant  to  describe  the 
well-known  firm  of  "  Blenkiron,*^  though  they  did  not  kuow  the 
precise  style  of  that  firm,  nor  the  number  in  Wood-street  at 
which  that  firm  carried  on  their  business.  The  jury  who  con- 
victed Blenkarn  must  have  believed  that  the  plaintiffs  intended 
to  sell  to  the  well-known  firm  of  Blenkiron  and  Sons.  The 
jury  in  the  present  case  were  not  asked  to  whom  the  plaintiffs 
intended  to  sell  the  handkerchiefs,  but  it  was  admitted  that 
Blenkarn  had  obtained  the  handkerchiefs  by  false  pretences. 
We  think  it  necessarily  follows  that  the  property  in  the  hand- 
kerchiefs never  passed  from  the  plaintiffs  and  that  the  plaintiffs 
are  entitled  to  recover  their  value  from  the  defendants.  The 
judgment  for  the  defendants  must  be  reversed  and  judgment 
entered  for  the  plaintiffs  for  the  value  of  the  handkerchiefs,  with 
costs  both  in  the  court  below  and  here. 

Judgment  reversed  and  entered  for  the  plaintiffs. 

Solicitors  for  plaintiffs,  Ashurst,  Morris,  and  Co. 
Solicitors  for  defendants,  0.  0.  Humphreys. 
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COURT     OP     APPEAL. 

Saturdwy,  Feb.  10,  1877. 

(Before  Eillt,  C.B.,  Mbllob,  J.,  Lush,  J.,  Dsnxan,  J.^  and 

HUBDLBSTON,  B.) 

Bbo.  V.  Olivbb  and  Austin,  (a) 

Indictment — Amendment  after  verdict^Debtors  Act,  1869. 

The  Debtors  Act,  1869  (32  ^  33  Vict.  c.  62),  s.  11,  subs.  15, 
enacts  that  any  person  adjudged  bankrupt  shall  be  guilty  of  a 
misdemeanor  if  within  four  months  before  the  presentation  of  a 
bankruptcy  petition  against  him,  he  being  a  trader,  pawn^, 
pledges,  or  disposes  of,  otherwise  than  in  the  ordinary  way  of 
his  trade,  any  property  which  he  has  obtained  on  credit  and  hcts 
not  paid  for,  unless  the  jury  is  satisfied  that  he  had  no  intent  to 
defraud. 

An  indictment  stated  that  heretofore  and  before  the  committing  of 
the  offence  next  hereinafter  mentioned,  to  wit,  on,  Sfc,  A.  and  B. 
were  adjudicated  bankrupts,  and  that  the  said  A.  and  B.  after* 
wards,  with  intent  to  defraud  their  creditors,  unlawfully,  within 
four  months  next  befoi'e  the  prese^itation  of  a  bankruptcy  peti* 
tion  against  tlicm,  they  being  traders,  did  pawn,  pledge  a^id 
dispose  of,  otherwise  than  in  the  ordinary  way  of  their  trade, 
cei'tain  property  which  they  had  obtained  upon  credit,  and  h-ad 
not  paid  for. 

Held,  on  objection  after  verdict,  that  the  indictment  did  not  show 
substantially  an  offence  under  the  above  enactment  {Mellor,  J. 
and  Huddleston,  B.,  doubting),  and  that  an  amendment  could 
not  then  be  made. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder  of 
Hastings. 
At  the  Quarter  Sessions  of  the  peace  for  the  borough  of 
Hastings,  held  before  me  as  Recorder,  on  the  27th  October, 
1876,  an  indictment  came  on  to  be  tried  against  the  defendants 
framed  under  sub-sects.  3,  9,  12,  14,  and  15  of  sect.  11  of  32  &  33 
Vict.  c.  62  (The  Debtors'  Act,  1869). 

(a)  ileported  by  John  Tbompbon,  Esq.,  Barrister-at-Law. 
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The  defendants  were  acquitted  on  the  first  foar  coantSj  and        R«o. 
convicted  on  the  5th^  which  was  as  follows ;  ^' 

And  the  jurors  aforesaid^  on  their  oath  aforesaid,  do  further     ^nix.^ 
present  that  heretofore  [and  before  the  committing  of  the  ofifenoe         — 
next  hereinafter  mentioned]  to  wit  on  the  6th  of  March^  in  the        ^^^^- 
year  of  our  Lord,  1876,  James  Oliver  and  Thomas  Austin  were    Pi-antice^ 
adjudicated  bankrupts,   and   that  the    said   James   Oliver  and  Amendment  of 
Thomas  Austin  [afterwards]  with  intent  to  defraud  their  credi-    i''f"''"*f*'_ 
tors,  unlawfully,  within  four  months  next  before  the  presentation  ^'iJlit^^s'  ^c7* 
of  a  bankruptcy  petition  against  them,  they  being  traders,  did        1809. 
pawn,  pledge,  and  dispose  of  otherwise  than  in  the  ordinary  way 
of  their  trade,  certain  property  which  they  had  obtained  upon 
credit,  and  had  not  paid  for,  against  the  form,  &c. 

A  motion  was  then  made  in  arrest  of  judgment  to  quash  the 
count,  on  the  ground  that  it  was  bad  upon  the  face  of  it,  and 
repugnant,  inasmuch  as  it  stated  in  the  first  part  of  it  that  the 
offence  was  committed  after  the  bankruptcy,  which  it  could  not 
be ;  and  in  the  other  part  of  the  count  that  it  had  been  committed 
before  the  bankruptcy. 

I  held  that,  supposing  the  count  as  it  originally  stood  to  be 
bad  after  verdict,  which  I  doubted,  I  had,  at  all  events,  power  to 
amend  it,  and  I  did  amend  it  by  striking  out  the  words  in 
brackets  as  above,  but  I  reserved  the  point  for  the  opinion  of 
the  Court  for  the  Consideration  of  Crown  Cases  Reserved,  and 
bound  the  defendants  over  to  come  up  for  judgment  at  the  next 
sessions. 

If  the  Court  should  be  of  opinion  that  the  count  is  bad  afber 
verdict  as  it  originally  stood,  and  that  I  had  no  power  to  amend 
it  as  above,  then  the  count  is  to  be  quashed.  But  if  the  Court 
should  be  of  a  contrary  opinion  on  either  of  these  points,  then 
the  verdict  is  to  stand,  and  the  defendants  are  to  come  up  for 
judgment  accordingly. 

B.  H.  HuEST,  Recorder  of  Hastings. 

J.  P.  Orain,  for  the  prisoner. — This  conviction  cannot  be 
sustained.  First,  there  is  no  power  to  amend  after  verdict  under 
the  13  &  14  Vict.  c.  100,  s.  25 :  (Beg.  v.  Larkin,  Dears.  C»  C. 
365;  6  Cox  C.  C.  377 ;  Reg.  v.  Frost,  Dears.  C.  C.  474;  6  Cox 
C.  C.  526.)  Secondly,  the  5th  count  of  the  indictment  is  bad ; 
it  is  framed  upon  the  Debtors  Act,  1869  (32  &  33  Vict,  c.  62), 
s.  11,  sub-s.  15.  The  section  begins  "Any  person  adjudged 
bankrupt  shall,  in  each  of  the  cases  following,  be  deemed  guilty 
of  a  misdemeanor^^;  and  then  the  15th  sub-section  describes  this 
case  in  the  words  following  :  "  If  within  four  months  next  before 
the  presentation  of  a  bankruptcy  petition  against  him,  he,  being 
a  trader,  pawns,  pledges,  or  disposes  of  otherwise  than  in  the 
ordinary  way  of  his  trade,  any  property  which  he  has  obtained 
on  credit  and  has  not  paid  for,  unless  the  jury  is  satisfied  that  he 
had  no  intent  to  defraud/'  The  words  "  Any  person  adjudged 
bankrupt'*  run  through  each  of  the  sub-sections,  and  it  would 
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Rbo.        not  be  sufficient  merely  to  aUege  in  tbe  indictment  that  **  the 

^'  prisoners  with  intent^  ftc,  nnlawfolly,  within  four  months  next 

^Auniif^   before  the  presentation  of  a  bankruptcy  petition  against  them 

did/'  &c.     That  woald  disclose  no  offence^  as  very  often  snch. 

1877.        petitions  are  not  proceeded  with  or  are  dismissed^  and  no  adjudi- 

Pra^—    cati<^ii  of   bankruptcy  takes  place  upon  them.     The  averment. 

Amendment  o/ therefore^  that  the  prisoners  were  adjudicated  bankrupt  ia   a 

Indictment    material  and  necessary  averment^  and  reading  the  indictment 

^'^BoJim'^^Aei   '^^'^^^  ^^  amendment,  it  stands  thus,  that  before  the  offence 

1869.  the  prisoners  were  adjudicated  bankrupts,  and  they  afterwards, 
within  four  months  next  before  the  presentation  of  a  petition 
of  bankruptcy,  committed  the  offence,  which  could  not  be,  as 
the  offence  must  be  committed  before  the  adjudication  of  bank- 
ruptcy. 

WiUoughby,  for  the  prosecution. — ^The  introductory  paragraph 
in  the  indictment  as  to  the  adjudication  of  bankruptcy,  is  mere 
inducement,  and  may  be  rejected  as  surplusage.  It  is  only 
necessary  to  set  forth  the  substance  of  the  offence  in  the  worcUi 
of  the  Act  (32  &  33  Vict.  c.  62,  s.  29),  without  alleging  or 
setting  forth  any  debt,  act  of  bankruptcy,  trading,  adjudication, 
or  any  proceedings  in,  or  order,  warrant,  or  document  of  any 
court  acting  under  the  Bankruptcy  Act,  1869.  Afber  striking 
out  the  introductory  paragraph,  a  sufficient  description  of  the 
offence  would  remain.  [Lush,  J. — What,  though  the  petition 
may  have  been  dismissed  ?  This  indictment  would  be  proved  if 
the  prisoners  had  been  adjudicated  bankrupts  ten  years  ago,  and 
afterwards  a  second  petition  in  bankruptcy  were  fUed  which  was 
ultimately  dismissed,  and  within  four  months  of  the  second 
petition  they  pawned  their  property.  But  that  would  be  no 
offence.]  In  such  a  case  as  that  supposed  there  would  be  no 
conviction,  as  the  evidence  would  be  insufficient.  But  here  the 
objection  arises  after  verdict,  when  the  offence  must  be  taken 
to  have  been  proved.  The  11  &  12  Vict.  c.  100,  s.  24,  and 
Reg.  V.  Parker  (L.  Rep.  1  0.  C.  R.  228 ;  11  Cox  C.  0.  478)  were 
then  cited. 

Kkllt,  C.B. — ^I  am  always  desirous  to  sustain  a  conviction 
when  it  is  one  of  which  the  person  convicted  is  undoubtedly 
guilty,  but  to  hold  this  count  to  be  a  good  count  afber  verdict 
woald,  in  my  opinion,  be  opposed  to  the  rules  of  criminal 
pleading.  The  offence,  under  the  statute,  is  substantially  this : 
When  a  trader  has  committed  a  fraud  by  pawning,  pledging,  or 
disposing  of,  otherwise  than  in  the  ordinary  way  of  his  trade, 
property  obtained  on  credit  within  four  months  before  a  petition 
in  bankruptcy  against  him,  and  that  petition  has  been  followed 
in  due  course  by  adjudication  of  bankruptcy,  the  offence  is 
complete.  Now  the  question  is  whether  such  an  offence  is  stated  in 
the  fifth  count  of  the  indictment  ?  The  count  begins  by  alleging 
that  *'  heretofore  and  before  the  committing  of  the  offence  here- 
inafter mentioned,  these  traders  were  adjudicated  bankrupts,  and 
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that  the  said  traders  aflerwards,  that  is^  after  the  adjudication  of        Rm. 
bankraptcy  was  pronoanced  against  them^  with  intent  to  defraud  *'• 

their  creditors  within  four  months  next  before  the  presentation     "dotin.^^ 

of  a  bankraptcy  petition/'  did  the  act  which  constitutes   the        

offence.     Taking  the  whole  count  together  it  amounts  to  this^        ^^77- 
that  after  these  traders  had  been  adjudicated  bankrupts^  it  may    Practice^ 
be  a  year  or  many  years  afterwards^  they  committed  a  frauds  and  Amendment  of 
that  was  followed  by  a  petition  in  bankruptcy  against  them^  and    ^«dictmnt 
there  the  count  stops.     Now,  it  is  said  that  we  are  to  presume  "jMt^a^^AcT 
after  verdict  that  there  had  been  an  adjudication  in  bankruptcy        1869. 
upon  this  petition  against  these  traders.     If  so,  that  would  be  to 
supply  an  allegation  of  an  adjudication  in  bankruptcy  upon  a  new 
petition,  which  we  cannot  do.     I  know  of  no  authority  for  intro- 
ducing such  a  statement  by  way  of  presumption  after  verdict. 
It  was  further  said  that  we  might  strike  out  the  words  in  the 
introduction  "  before  the  committing  of  the  offence  next  herein- 
after mentioned,^'  and  then  the  count  would  stand  thus,  ''  that 
heretofore,  to  wit  on  the  6th  March,  these  traders  were  adjudi- 
cated bankrupts,^'  and  that  then  we  might  strike  out  the  word 
"  afterwards,''  and  it  would  proceed  "  and  the  said  traders,  with 
intent  to  defraud  their  creditors  within  four  months  next  before 
the  presentation  of  a  bankruptcy  petition  against  them,''  com- 
mitted the  offence.     Then  we  must  make  this  farther  amendment 
of  changing  the  presentation  of  '^  a  bankruptcy  petition  against 
them  "  into  '^  the  presentation  of  the  bankruptcy  petition  against 
them."     Now,  where  is  the  authority  for  making  these  alterations 
and  amendments  7     I  am  of  opinion  that  no  such  amendment  or 
intendment  as  suggested  can  be  made  after  verdict,  when  the 
.contrary  is  alleged  as  here.     The  only  clause  in  the  Debtors  Act 
which  can  raise  a  doubt  on  the  point,  is  sect.  19,  but  that  has  no 
application  to  a  case  like  the  present.     I  think,  therefore,  that 
the  conviction  must  be  quashed. 

Mellor,  J. — I  cannot  quite  agree  in  the  judgment  of  the  Chief 
Baron.  I  do  not  wish  to  express  a  dissent  from  it,  but  rather  a 
doubt  upon  it.  I  am  inclined  to  think  that  we  may  read  the 
count  by  the  usual  intendments  after  verdict,  so  that  enough  will 
remain  on  the  face  of  it  to  show  that  within  four  months  after  the 
presentment  of  a  petition  in  bankruptcy  against  these  traders,  and 
their  being  adjudicated  bankrupts  upon  it,  they  committed  the 
offence.  I  admit  that  the  words  I  have  to  reject  in  so  reading 
the  count  are  difficult  to  deal  with.  But  I  think  I  can  see,  not- 
withstanding the  allegation  ^'  that  before  the  committing  of  the 
offence  hereinafter  mentioned,  the  prisoners  were  adjudicated 
bankrupts,"  an  allegation  that  the  prisoners  were  traders,  and 
within  four  months  before  the  presentation  of  a  petition  in  bank- 
ruptcy against  them  they  committed  the  offence,  and  that  we  may 
intend  they  were  adjudicated  bankrapts  upon  that.  If  I  can  do 
that  the  offence  is  complete.  After  verdict,  as  we  hold  now,  I 
think  that  the  principle  of  sect.  19  countenances  that  intendment, 
and  that  we  may  and  ought  to  reject  words  which  are  repugnant. 
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Rbg.         or  which  if  taken  literally  would  displace  the  effect  of  the  whole 

^'  count.     These  are  the  doubts  I  feel. 

AuBTiK.  Lush,  J. — I  agree  with  the  Lord  Chief  Baron,  and  think  that 

the  conviction  should  be  quashed.     The  32  &  33  Vict.  c.  62,  s.  11, 

1877.        Bub-s.  15,  creates  the  offence  in  these  terms  [His  Lordship  then 

Practice-'    Teod  the  enactment],  and  sect.  19  enacts  that  ''in  an  indiptment 

Amendment  of  for  an  offeuce  under  the  Act  it  shall  be  sufficient  to  set  forth  the 

tndictmtut    substancc  of  the  offence  charged  in  the  words  of  the  Act  specifying 

Debtors*  *Act  ^he  offencc  or  as  near  thereto  as  circumstances  admit,  without 

1869.  alleging  or  setting  forth  any  debt,  act  of  bankruptcy,  trading, 
adjudication,  or  any  proceedings  in,  or  order,  warrant,  or  docu- 
ment of  any  Court  acting  under  the  Bankruptcy  Act,  1869.'* 
The  substance  of  the  enactment  is  that  the  trader  who  commits 
the  offence  within  four  months  of  the  presentation  of  a  bankruptcy 
petition  against  him  should  be  afterwards  adjudicated  a  bankrupt 
upon  that  petition — that  the  act  done  while  in  a  state  of  insolvency 
should  be  followed  up  by  bankruptcy.  Does  this  count  state 
that  7  It  states  that  before  the  committing  of  the  offence  herein- 
after mentioned  the  prisoners  were  adjudicated  bankrupts,  and 
that  afterwards,  with  intent  to  defraud  their  creditors,  within  four 
months  before  the  presentation  of  a  petition  in  bankruptcy  against 
them,  they  did  the  acts  charged.  A  man  may  be  a  bankrupt  more 
than  once,  and  the^count  may  be  read  thus,  that  after  a  first  bank- 
ruptcy, and  within  four  months  before  the  presentation  of  a  petition 
in  bankruptcy  against  them — that  must  be  taken  to  be  a  new  petition 
— they  did  the  acts  charged.  And  as  petitions  in  bankruptcy  some- 
times come  to  nothing,  and  it  is  not  alleged  in  the  count  that 
there  was  any  adjudication  in  bankruptcy  upon  this  petition,  why 
is  it  to  be  intended  that  there  was  such  an  adjudication  7  If  such 
an  intendment  cannot  be  made  the  count  discloses  no  offence. 
To  make  the  offence  we  must  alter  the  indictment  by  intending 
that  a  bankruptcy  adjudication  occurred  afterwards.  I  do  not 
feel  justified  in  making  these  alterations  in  the  count.  After 
verdict  we  may  reject  all  superfluous  averments,  and  if  the  aver- 
ment ''before  the  commission  of  the  offence  hereinafter 
mentioned ''  were  struck  out,  no  offence  would  be  stated  in  the 
count,  unless  it  can  be  intended  that  the  presentation  of  a 
petition  in  bankruptcy  alleged  in  the  count  was  followed  by  an 
adjudication  in  bankruptcy.  I  do  not  think  that  we  can  fill  up 
that  omission  by  intendment,  because  a  verdict  of  guilty  has  been 
found.  Sect.  19  of  the  act  only  makes  an  indictment  good  when 
it  states  the  offence  in  substance.  But  here  it  does  not  state  that 
the  presentation  of  a  bankruptcy  petition  was  followed  by  an 
adjudication  in  bankruptcy,  which  is  necessary  to  complete  the 
offence. 

Dknman,  J. — I  agree  with  the  Lord  Chief  Baron  and  my 
brother  Lush,  J. 

HuDPLESTON,  B. — I  concur  with  my  brother  Mellor,  J.  in  enter- 
taining doubts  in  this  case.  I  doubt  whether  all  that  is  necessary 
after  verdict  to  constitute  the  offence  does  not  appear  on  the  face 
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of  this  count  of  the  indictment.     I  am  inclined  to  think  that        Rko 
sect.  24  of  14  &  15  Yict.  c.  100^  which  says  that  no  indictment  ^     ** 
shall  be  held  insufficient  {inter  alia)  for  omitting  to  state  the  time      aubtin. 
at  which  the  offence  was  committed  in  any  case  where  time  is  not        — 
of  the  essence  of  the  offence^  nor  for  stating  the  time  imperfectly,        ^^^^- 
may  cure  the  objection  that  by  the  introdaction  of  the  words    Practice^ 
"  before ''  and  '^  afterwards "  in  this  count  the  time  has  been  Amendment  of 
improperly  stated.     But  on  the  point  that  this  count  is  good  after   /J^f!!^'^ 
verdict^  I  am  inclined  to  think  that  enough  appears  on  the  face  of  2>e&for«*  Act 
the  indictment  to  show  the  offence  substantially,     I  agree  that       18G9. 
the  offence  must  be  committed  within  four  months  before  the 
presentation  of  a  petition  in  bankruptcy  which  is  followed  by  an 
adjudication  in  bankruptcy.    But  could  the  defendants  have  been 
convicted  upon  this  indictment  if  after  having  been  bankrupts  ten 
years  previously  they  had  done  the  act  charged  within  four  months 
next  before  the  presentation  of  a  new  petition  in  bankruptcy  not 
followed  up  by  an  adjudication  of  bankruptcy  against  them  ?    I 
think  not^  and  if  not,  may  we  not  after  verdict  reject  the  words 
'^  before  the  commission  of  the  offence  hereinafter  mentioned '' 
and  the  word  *'  afterwards  *'  as  surplusage  ?     I  entertain  some 
doubt  upon  this  point.  Ccrnviction  qtiashed. 


VOL.  XIII.  Q   Q 
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COURT  FOR  CROWN  CASES  RESERVED. 

Saturday,  April  21,  1877. 

(Before  Cockburn,  C.J.,  Mellor,  J.,  Grovi,  J.,  Lindlkt,  J.,  and 

Hawkins,  J.) 

Rbo.  i;.  J.  S.  Soott.  (a) 

Indictment — Perjury — Avermei^d  of  materiality. 

An  indictment  for  p&rjury  stated  that  an  action  was  brought  in  the 
Chancery  Division,  in  which  the  prisoner  was  the  plaintiff  and 
W,  ilie  defenda/nt ;  that  it  came  on  for  hearing  before  the  Vice~ 
Chancellor ;  that  the  prisoner  did  appear  as  a  witness,  and  did 
falsely  swear  that  he  never  did  employ  0.  and  H,  a^  his  . 
solicitors,  and  that  he  never  executed  any  mortgage  or  deed 
relating  to  the  property  claimed  in  the  action;  and  that  the 
allegation  in  the  statement  of  defence  in  the  action  that  he 
executed  the  deeds  in  the  statement  of  defence  mentioned  was 
untrue ;  '^  and  the  said  false  statem,ents  so  upon  oath  m^de  by 
the  prisoner  were  material  to  the  matters  then  i/n  issue  before  the 
Court.'' 

Held,  upon  motion  in  arrest  of  judgment,  that  the  indictment  was 
good,  and  that  the  averment  of  the  materiality  of  the  perjwry 
assigned  was  sufficient. 

To  prove  that  the  action  was  pending,  the  copy  of  the  vmt  of 
summons  filed  under  the  I'ules  of  the  Judicature  Act,  and  a 
copy  of  the  pleadings  in  the  action,  and  the  order  dismissing  the 
action,  were  produced. 

Held  sufficient  without  producing  the  original  writ  of  summons. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder  of 
the  City  of  London. 
At  a  session  of  the  Central  Criminal  Court,  on  Monday,  the  9th 
April,  1877,  James  Stanford  Scott  was  tried  before  me  on  an 
indictment  of  perjury,  of  which  the  following  is  9.  copy  : 

Central  Criminal  Court  to  wit:  The  jarors  for  oar  Lady  the  Qaeen  upon  their  oath 
present  that  heretofore  an  action  was  brought  in  the  Chancery  Division  of  the  High 

((/)  Reported  by  John  Thompson,  Esq.,  Ban-ister-at-Law. 
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OoTurfe  of  Jnatioe,  in  which  Junes  Stanford  Soott  wis  the  plaintiff,  and  William  Wood,         Bm. 
John  Wood,  and  others,  were  defendants,  and  the  said  aotien  oame  on  for  hearing  npon  «. 

the  16th  February,  1877,  before  the  Hon.  Sir  James  Bacon  Knighti  one  of  the  Vice-    j.  g.  Soon. 

Chancellors  of  the  Ohanceiy  Division  of  the  High  Oonrt  of  Jnstaesv  at  his  Oonrt  at         

Lincoln's  Inn,  in  the  conntj  of  Middlesex,  and  that  the  said  James  Stanford  Scott  did         1877. 
npon  the  16th  February  aforeeaid  appear  as  a  witness  upon  the  hearing  of  such  action,  * 

and  was  duly  swom  to  give  true  CTidenoe  therein,  and  the  naid  James  Stanford  Scott  Paytny-^ 
did  then  upon  his  oath  so  taken  as  aforesaid  falwly,  oorruptly,  knowingly,  malicionsly,  Imkctmeni^ 
and  wilfully  depose  and  swear,  amongst  other  things,  in  substance  and  to  the  effect  MaUriaUiM, 
following,  that  is  to  say,  that  he^  the  said  James  Stanford  Scott,  never  did  in  any  way 
employ  or  consult  as  his  solicitors  Messrs  Overton  and  Hughes,  who  carried  on  business 
as  solicitors  at  25,  Old  Jewry ;  that  he  never  executed  any  mortgage  or  deed  rating 
to  the  property  claimed  by  him  in  the  said  action,  and  tnat  the  aUegation  in  the  state- 
ment of  defence  in  such  action  that  he  executed  tibe  deeds  in  such  statement  of  defence 
mentioned  was  an  untrue  statement,  and  that  he  did  not  execute  any  of  such  deeds. 
Whereas  in  truth  and  in  fact  the  said  James  Stanford  Soott  did  employ  and  consolt  the 
said  Messrs.  Overton  and  Hughes  as  his  solicitors,  and  did  execute  divers  mortgage 
and  other  deeds  relating  to  the  property  claimed  by  him  in  such  action,  and  the  said 
allegation  in  the  said  stotement  of  defence  was  a  true  statementi  and  the  said  James 
Stanford  Scott  did  execute  some  or  all  of  sncfa  deeds^  and  the  said  falsa  statements  so 
npon  oath  made  by  the  said  James  Stanford  Scott  were  material  in  the  matter  then 
in  issue  before  the  Court,  and  the  said  James  Stanford  Scott  did  thereby  commit 
wilful  and  corrupt  perjury  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

There  were  three  other  coantg  in  the  indictment  also  objected 
to^  but  as  the  Court  expressed  no  opinion  upon  them^  it  ia 
unnecessary  to  set  them  out^ 

To  prove  that  the  action  mentioned  in  the  indictment  waa 
pending^  and  was  tried  aa  alleged^  the  documents  annexed  to  the 
case  were  tendered  in  evidence.  No.  1  was  the  copy  (filed  under 
the  Rules)  of  the  original  writ  of  summons.  No.  2  a  copy  of  the 
pleadings  in  the  action.  No.  3  the  original  order  to  dismiss  the 
action.  Nos.  1  and  2  were  produced  from  the  Record  and  Writ 
Clerks'  office,  and  No.  3  was  produced  by  the  solicitor  for  the 
defendants  in  the  action. 

It  was  objected  by  counsel  for  the  prisoner  that  the  original 
writ  of  summons  in  the  action  was  the  necessary^  and  in  fact  the 
only  evidence  receivable  to  prove  that  any  action  was  pending, 
and  that  as  there  was  no  evidence  that  it  was  lost,  and  no  notice 
to  produce  the  original  writ  had  been  given  to  the  prisoner,  who 
was  the  plaintiff  in  the  action,  the  document  produced  was  no 
evidence,  even  if  it  had  been  signed  according  to  rule  7 ;  and  it 
was  also  objected  that  it  was  not  so  signed. 

It  was  also  objected  that  the  other  documents  produced,  viz., 
Nos.  2  and  3,  were  in  the  absence  of  the  writ  not  receivable  in 
evidence  as  proof  of  the  pending  or  trial  of  any  action. 

I  received  the  evidence  tendered,  and  the  jury  found  the 
prisoner  guilty. 

Thereupon  the  prisoner's  counsel  moved  in  arrest  of  judgment 
upon  the  ground  that  the  indictment  was  bad,  because  upon  the 
authority  of  the  case  of  Reg.  v.  Ooodfellow  (Carr.  &  Mar.  569)  the 
allegation  of  the  materiality  of  that  which  the  prisoner  swore  was 
bad.  Secondly,  because  even  if  held  sufficient  to  allege  the 
materiality  in  such  a  manner,  the  indictment  was  defective  and 
bad,  for  the  allegation  in  the  first  count  alleged  that  the  false 

Q  Q  2 
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Rtc.        statements  of  the  prisoner  were  '^  material  to  the  matter  then  in 
J  g  ^        issue  before  the  court/*  and  the  count  did  not  allege  what  issue 

' '   or  matter  was  then  before  the  Court. 

1877.  For  the  purposes   of  the  day  I  held  the  indictment  to  be 

p".    _^     sufficient^  but  I  respited  judgment,  and  ordered  the  prisoner  to 

imfi^iiM9i<—  remain  in  gaol  unless  he  entered  into  recognizance  in  500Z.,  with 

MatmiaUUf,   two  sureties  in  250J.  each  for  his  appearance  to  receive  judgment, 

and  reserved  for  the  Court  for  the  Consideration  of  Crown  Cases 

Reserved  the  questions : 

First,  whether  the  evidence  of  the  pending  and  trial  of  the 
action  was  lawfully  and  properly  received  by  me. 

Secondly,  whether  the  indictment  was  good  upon  motion  for 
the  reasons  aforesaid  in  arrest  of  judgment. 

If  the  evidence  was  properly  received  by  me,  and  the  indictment 
is  sufficient,  the  conviction  is  to  be  affirmed.  If  the  evidence  was 
not  properly  received,  the  conviction  is  to  be  reversed ;  or  if  the 
indictment  is  insufficient,  judgment  is  to  be  arrested. 

(Signed)  Busssll  Gubnet. 

Willis,  Q.C.  {Oill  with  him)  for  the  prisoner. — The  indictment 
is  defective.  The  averment  in  the  count,  ''the  said  false  state-* 
ments  so  upon  oath  made  by  the  said  J.  S.  Scott  were  material  in 
the  matters  then  in  issue  before  the  Court**  is  insufficient,  for  it 
cannot  be  collected  from  it  what  the  issue  was.  The  ordinary  and 
usual  form  of  pleading  is  to  allege  first,  that  there  was  an  action 
pending,  and  then  that  it  became  and  was  a  material  question  in 
such  action,  setting  out  the  material  question.  The  effect  of  the 
authorities  is  this,  that  the  indictment  must  contain  an  allegation 
that  a  question  (stating  what  it  was)  became  material,  that  certain 
statements  were  made  by  the  defendant,  that  the  statements 
deposed  to  by  the  defendant  were  false,  and  that  they  were  material 
to  the  question  in  issue.  The  averments  must  be  such  that  the 
Court  may  be  able  to  judge  from  them  whether  the  answers  were 
material  to  the  issue.  The  question  of  materiality  is  one  for  the 
Court,  not  for  the  jury  to  determine.  Suppose  a  defendant  had 
falsely  sworn  that  he  had  not  been  convicted  of  felony,  the  indict^ 
ment  must  state  that  it  became  a  material  question  whether  the 
defendant  had  been  convicted  of  a  felony.  In  3  Russ.  on  Crimes, 
63  (edit.  1865),  it  is  thus  stated  :  ''It  is  necessary  that  it  should 
appear  on  the  face  of  the  indictment  that  the  oath  taken  was 
material  to  the  question  depending.  But  it  is  not  necessary  to  set 
forth  in  the  indictment  so  much  of  the  proceedings  of  the  former 
trial  as  will  show  the  materiality  of  the  question  on  which  the 
perjury  is  assigned,  and  it  will  be  sufficient  to  allege  generally 
that  the  particular  question  became  a  material  question.'' 
[Mbllob,  J. — In  Roscoe  on  Criminal  Evidence,  826  (edit.  1874)  it 
is  stated  :  "  It  must  either  appear  on  the  face  of  the  facts  set  forth 
in  the  indictment  that  the  matter  sworn  to  and  upon  which  the 
perjury  is  assigned  was  material,  or  there  must  be  an  express 
averment  to  that  effect.**]     In  Reg,  v.  BentieU  (2  Den.  C.  C.  240, 
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and  20  L.  J.  217^  M.  C.)  the  indictment  averred  "that  upon  the  Baa. 
trial  of  the  said  indictment^  the  following  questions  became  and  *  a  ^(^, 
were  material/'  and  then  it  stated  the  questions.  All  that  this  '  '  ^"^' 
indictment  avers  is  at  the  conclusion^  that  the  false  statements  of  1877. ' 
the  prisoner  were  material  to  the  matters  then  in  issue.  In  Reg.  „": — 
V.  Ooodfellow  (Carr.  &  Mar.  569),  it  was  held  that  in  an  indict-  7n(2«Sm7— 
ment  for  perjury  an  averment  ''that  it  became  and  was  material  Materiality. 
to  ascertain  the  truth  of  the  matter  hereinafter  alleged  to  have 
been  sworn  to  and  stated  by  the  said  J.  G.  upon  his  oath  '^  was 
not  a  good  averment  of  materiality.  In  that  case,  Patteson,  J., 
after  consulting  with  Gresswell^  J.,  said :  ''  As  to  the  allegation  of 
materiality,  I  am  of  opinion  that  that  allegation  is  clearly  bad ; 
it  seems  to  me  to  be  quite  absurd  to  say  that  it  became  material 
to  ascertain  the  truth  of  what  the  witness  stated.  The  witness's 
statement  itself  must  be  given  to  ascertain  the  truth  of  something 
which  has  become  material  to  the  inquiry  before  that  statement 
has  been  made.  Therefore,  if  the  materiality  of  the  evidence  did 
not  appear  from  the  other  allegations  of  the  count,  I  should  hold 
the  allegation  to  be  quite  insufficient.  I  am  inclined  to  think  the 
materiality  does  so  appear,  but  it  is  unnecessary  to  decide  that 
question,  since  the  first  objection  is  of  itself  fatal  to  the  count.'' 
In  Bex  V.  Nicholl  (1  B.  &  Ad.  24),  Bayley,  J.,  said :  "  In  the  case 
of  perjury  the  indictment  must  show  either  by  a  statement  of  the 
proceedings^  or  by  other  averments,  that  the  question  to  which  the 
offence  related  was  material."  That  was  a  writ  of  error,  and 
Bayley,  J.,  said :  ''  We  know  nothing  of  the  merits  of  the  case 
except  from  the  indictment."  In  Reg.  v.  Dowlin  (5  T.  B.  811), 
it  was  held  that  the  averment ''  that  at  and  upon  the  said  trial  it 
then  and  there  became  and  was  made  a  material  question 
whether,"  &c.  was  a  sufficient  averment  of  materiality ;  but  in  the 
present  indictment  there  is  nothing  equivalent  to  such  an  aver- 
ment. In  Lane's  case  (Gro.  Eliz.  148)  the  prisoner  was  "  indicted 
for  perjury  for  that  upon  an  issue  in  such  a  matter  between  parties 
he  did  falsely  depose,  &c.,  but  showed  not  how  the  issue  was,  nor 
bow  the  deposition  trenched  to  the  point  of  the  issue,  and  he  was 
discharged."  For  all  that  appears  the  prisoner  in  this  case  may 
have  executed  a  deed  which  may  have  been  altogether  immaterial 
to  the  issue.  Reg.  v.  Aylett  (1  T.  R.  68)  shows  the  proper  way  in 
which  the  averment  of  materiality  should  be  framed,  ''that  it  then 
and  there  became  and  was  a  material  question  on  the  hearing  of 
the  i»aid  complaint  before,  &c.,  whether  the  said  A.  was  taken  and 
arrested."  Reg.  v.  Oidts  (4  Cox  G.  C.  435)  was  also  cited  upon 
this  point.  The  second  question  is,  whether  the  evidence  of  the 
pending  and  trial  of  the  action  was  sufficient.  It  was  insufficient, 
as  the  original  writ  was  not  produced. 

OoTst,  Q.C.,  for  the  prosecution. — The  statement  of  claim  in 
the  action,  which  was  in  evidence,  states  the  writ  to  have  been 
issued  on  such  a  day. 

GocKBUBN,  C.J. — We  must  assume  everything  up  to  the  trial 
to  have  been  regular  unless  the  contrary  was  proved.     But  here 
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Raa.        we  have  all  the  prooeedingpi  and  cannot  fail  to  see  that  an  action 

J  S  Scow    ^^  pending. 

*  1 '       Oorst,  Q.O.  {E.  Clcurhe  with  him),  for  the  prosecution,  was  not 

1877.       called  upon  to  argue. 

in^Zii^  CocKBURN,  C.J. — ^I  am  of  Opinion  that  the  first  count  is  suffi- 
MaunaH^  cient,  and  that  the  conviction  must  be  aJEfirmed.  In  all  the 
counts  it  is  alleged  that  the  false  statements  so  upon  oath  made 
by  the  prisoner  were  material  to  the  matter  then  in  issue  before 
the  Court.  It  has  been  contended  before  us  that  that  averment 
is  not  sufficient,  and  that  it  must  appear  on  the  record  that  the 
false  statements  were  material  to  the  matter  in  issue  by  showing^ 
what  the  matter  in  issue  was,  so  that  the  Court,  in  case  of  a 
demurrer,  should  have  the  means  of  judging  whether  such  false 
statements  were  material  or  not.  There  is  a  distinction  between 
the  first  count  and  the  three  other  counts.  In  the  first  count  I 
think  that  the  proposition  of  law  for  which  Mr.  Willis  has  con- 
tended is  satisfied,  and  that  there  is  enough  on  the  face  of  that 
count  to  show  what  the  issue  before  the  yice-Chancellor  was,  and 
how  far  the  evidence  of  the  prisoner  was  material  to  that  issue. 
My  judgment  is  not  founded  on  the  last  three  counts,  which  it  is 
unnecessary  to  consider,  as  I  think  that  the  first  count  is  good. 
The  first  count  is  free  from  difficulty,  as  we  can  gather  from  it 
what  the  issue  before  the  Vice-Chancellor  was,  and  form  oor 
opinion  as  to  the  materiality  of  the  prisoner's  false  evidence 
upon  it.  Now  I  gather  from  the  first  count  that  the  prisoner 
was  plaintiff  in  an  action  before  the  Vice-Chancellor,  and  that 
he  sued  therein  to  recover  certain  property,  and  that  he  had 
executed  a  mortgage  relating  to  that  property;  and  I  further 
infer  from  the  count  that  the  answer  to  the  action  was  that  he 
had  executed  some  deed  by  which  he  had  divested  himself  of  the 
present  right  to  that  property ;  and  that  on  being  asked,  when 
giving  his  evidence  in  the  action,  whether  he  had  ever  executed 
such  a  deed,  and  employed  Messrs.  Overton  and  Hughes  as  his 
solicitors  to  prepare  such  deed,  be  swore  that  he  had  not,  and 
that  that  evidence  was  false  and  untrue,  and  that  it  was  material 
to  the  issue.  That  appears  to  be  the  substance  of  the  defence  to 
the  action,  and  the  prisoner  by  his  evidence  negatived  the  fact  of 
his  having  executed  the  deed.  That  evidence  was  material  to 
the  issue,  and  therefore  I  think  that  sufficient  appears  in  the 
first  count  of  the  indictment,  though  it  is  stated  in  an  inartificial 
way.  As  to  the  second  question  reserved  for  our  opinion,  that 
was  disposed  of  in  the  course  of  the  argument. 

Mellob,  J. — I  am  of  the  same  opinion.  It  must  not  be  for- 
gotten that  this  objection  was  taken  in  arrest  of  judgment  and 
after  the  verdict.  Upon  the  whole,  I  think  that  sufficient 
appears  in  the  first  count  to  show  that  there  was  an  action  in  the 
Vice-Chancellor's  Court  in  which  the  prisoner  was  the  plaintiff, 
and  claimed  certain  property,  and  was  a  witness,  and  that  he 
deposed  to  the  following  effect,  that  he  never  employed  Messrs. 
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Overton  and  Haghes  as  his  solicitors^  and  that  he  never  executed        Rao. 
any  mortgage  deed  relating  to  the  property  claimed  by  him,  and   j  g  ^^ 

that  the  allegation  in  the  statement  of  defence  in  such  action     '  1 

that  he  did  employ  Messrs.  Overton  and  Haghes  as  his  solicitors,        1877. 
and  did   execute  the  deeds  therein  mentioned,  was  an  untrue     p'^.    ^__ 
statement,  and  that  he  did  not  execute  any  of  such  deeds.     The  indictment— 
count  then  negatives  the  truth  of  the  prisoner's  evidence,  and   Materiality. 
contains  an  averment  that  the  said  false  statements  were  material 
to  the  matters  then  in  issue.     The  count  seems  to  me  to  contain 
all  the  necessary  elements,  though  it  is  to  be  regretted  they  are 
alleged  in  an  inartificial  form. 

Grove,  J. — I  am  of  the  same  opinion. 

LiNDLKY,  J. — I  am  of  opinion  that  the  first  count  of  the  in- 
dictment is  sufiicient.  The  objection  is  that  the  count  does  not 
show  with  sufficient  certainty  for  the  court  to  judge  whether  the 
untrue  statements  of  the  prisoner  were  material  to  the  issue  in 
the  action  before  the  Vice- Chancellor.  The  count,  as  I  think, 
says  first  that  the  prisoner  was  plaintiff  in  an  action ;  secondly, 
that  in  the  action  he  claimed  certain  property ;  thirdly,  that  it 
was  intended  to  set  up  by  way  of  defence  to  the  claim  that  certain 
deeds  were  executed  by  him ;  fourthly,  that  the  prisoner  denied 
on  his  oath  that  he  executed  any  such  deeds ;  fifthly,  that  such 
denial  was  untrue ;  and,  sixthly,  that  such  denial  was  material  to 
the  issue.  The  statement  that  he  executed  certain  deeds,  which 
the  prisoner  denied,  was  the  very  thing  relied  on  in  support  of 
the  defence. 

Hawkins,  J. — I  am  of  the  same  opinion. 

Conviction  affinncd. 
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COURT  FOR  CROWN  CASES  RESERVED. 

Satmday,  April  28,  1877. 

(Before  Cockburn,  C.J.,  Mbllob^  J.,  Gaovb,  J,,  Lindley,  J.,  and 

Hawkins,  J.) 

Req.  v.  TnoKEB.(a) 

Skating  rink — Music  licence— ^25  Cfeo.  2,  c.  36,  8.  2. 

A  skating  rink,  in  London,  was  open  to  the  public  on  payment  of 
la.  each  person,  and  6d.  for  the  use  of  skates,  A  band  of  six 
musicians  performed  in  the  evening  from  7  p.m.  to  10  p,m. 

Held,  that  a  music  licence  was  required  by  the  25  Oeo,  2,  c.  36,  s.  2, 
and  that  the  person  who  kept  the  rink  without  such  licence  was 
subject  to  an  indictment  for  keeping  a  pUice  for  public  music 
and  for  pvilic  entertainment  of  a  like  kind  to  dancing. 

CASE  reserved  for  the  opinion  of  this  Coart  at  the  Surrey 
Sessions. 
At  the  General  Quarter  Sessions  of  the  Peace,  holden  at  St. 
Mary,  Newington,  in  and  for  the  county  of  Surrey,  on  Tuesday, 
the  2nd  January,  1877,  John  Mann  and   Robert  Tucker  were 
tried  on  an  indictment  of  which  the  following  is  a  copy  : 

Surrey  to  wit:  The  jnrors  for  our  lady  the  Queen  upon  their  oath  present  that 
John  Mann  and  Rohert  Tucker,  on  the  let  day  of  October,  1876,  and  on  diverB  other 
days  between  that  day  and  the  day  of  taking  this  inquisition,  in  the  Black  friars-road, 
in  the  parish  of  St.  George  the  Martyr,  Southwark,  in  the  said  county  of  Surrey,  and 
within  twenty  miles  of  the  cities  of  London  and  Westminster,  unlawfully  did  keep 
and  maintain  a  certain  place  for  public  dancing  and  music,  situate  in  the  said  road 
and  parish  aforesaid,  and  within  twenty  miles  of  the  cities  of  London  and  West- 
minster, without  a  licence  had  for  that  purpose  from  the  last  preceding  Michaelmas 
Quarter  Sessions  of  the  Peace  for  the  county  aforesaid  signified  under  the  hands  and 
scab  of  four  or  more  of  the  justices  there  assembled  at  such  sessions  according  to  the 
directions  of  the  statute  in  such  case  made  and  provided ;  the  said  dancing  and  music 
not  being  lawfully  exercised  and  carried  on  under  or  by  yirtue  of  any  letters  patent, 
or  licence  of  the  Grown,  or  licence  of  the  Lord  Ohamberlain  of  Her  Majesty's  house- 
hold ;  to  the  great  damage  and  common  nuisance  of  all  the  liege  subjects  of  our  said 
Lady  the  Queen,  contrary  to  the  form  of  statute  in  such  case  made  and  provided  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Second  count.  That  the  said  John  Mann  and  Robert  Tucker,  on,  &c.,  and  on 
divers  other  days  between  that  day  and  the  day  of  taking  this  inquisition,  in  the 

(a)  Reported  by  John  Thompson,  Esq..  Barrister-at-Law. 
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Blackfriars-road,  &c.,  nnlawfally  did  keep  and  maintain  a  certain  place  for  public         'Rwi, 
masic  withoat  a  licence  had  for  that  purpose  from  the  last  preceding  Michaelmas            j;. 
Quarter  Sessions  of  the  Peace  holden  for  the  said  county  in  which  the  said  place  is       Tuokisk, 
situate  as  aforesaid.  

Third  count.    That  the  said  John  Mann  and  Robert  Tucker,  on  the  1st  day  of  1877. 

October,  1876,  and  on  divers  other  days  between  that  day  and  the  day  of  taking  this  _ 

inquisition,  in  Uie  Bkckfriars-road  in  the  parish  of  St.  Oeorge  the  Martyr,  Southwark,  Place  of  public. 
in  the  said  county  of  Surrey,  and  within  twenty  miles  of  the  cities  of  London  and    entertainment 

Westminster,  unlawfully  did  keep  and  maintain  a  certain  place  for  public  entertain-    Licence 

ment  of  a  like  kind  to  an  entertainment  for  public  music  and  dancing,  without  a   Skating  rink, 
licence  had  for  that  purpose  from  the  last  preceiding  Michaelmas  Quarter  Sessions  of 
the  peace  holden  for  the  said  county,  in  which  the  said  place  is  situate  as  aforesaid. 

Fourth  count.  That  the  said  John  Mann  and  Robert  Tucker  on,  &c.,  and  on  divers 
other  days  between  that  day  and  the  day  of  taking  this  inquisition,  in  the  Blackfriars- 
road,  &c.,  unlawfully  did  keep  and  maintain  a  certain  room  for  public  dancing,  music, 
and  other  entertainment  of  a  like  kind,  without  a  licence  had  for  that  purpose  from 
the  last  preceding  Michaelmas  Quarter  Sessions  of  the  peace  holden  for  the  said 
county  in  which  the  said  room  is  situate  as  aforesaid. 

Fifth  count.  That  the  said  John  Mann  and  Robert  Tucker  on,  &c.,  and  .on  divers 
other  days  between  that  day  and  the  day  of  taking  this  inquisition,  in  the  Blackfriars- 
road,  &c..  unlawfully  did  keep  and  maintain  a  certain  house  for  public  music  and 
dancing  and  other  entertainments  of  the  like  kind,  without  a  licence  had  for  that 
purpose  from  the  last  preceding  Michaelmas  Quarter  Sessions  of  the  peace  holden  for 
the  said  county  in  which  the  said  place  is  situate. 

Sixth  count.  That  the  said  John  Mann  and  Robert  Tucker  on,  &c.,  and  on 
divers  other  days  between  that  day  and  the  day  of  taking  this  inquisition,  in  the 
Blackfriars-road,  &o.,  unlawfully  did  keep  and  maintain  a  certain  ill-governed  and 
disorderly  house  and  place  for  public  music  and'other  entertainment,  and  in  the  said 
house  and  place  for  his  own  lucre  and  gain  did  cause  and  procure  divers  persons,  as 
well  men  and  women,  of  evil  fame  and  name,  and  of  dishonest  conversation,  to 
frequent  and  come  together,  to  the  great  damage  and  common  nuisance,  &c. 

From  the  evidence  it  appeared  that  the  defendant  Tucker  kept 
a  skating  rink  in  the  Blackfriars-road^  in  the  parish  of  St. 
George  the  Martyr,  Southwark,  in  the  county  of  Surrey,  and 
therefore  within  twenty  miles  of  the  cities  of  London  and  West- 
minster, as  defined  by  the  2nd  section  of  the  25  Geo.  2,  c.  86, 
intituled  "An  Act  for  the  better  preventing  thefts  and  robberies, 
and  for  regulating  places  of  public  entertainment,  and  punishing 
persons  keeping  disorderly  houses,'^  without  a  licence  from  the 
last  preceding  Michaelmas  Quarter  Sessions  of  the  peace  for  the 
said  county  for  "  public  dancing,  music,  and  other  public  enter- 
tainment of  the  like  kind,*'  or  by  virtue  of  letters  patent  or 
licence  of  the  Crown,  or  the  licence  of  the  Lord  Chamberlain. 

The  rink  was  inclosed  by  a  high  wall,  and  was  partly  covered 
by  a  canvas  roof,  and  was  partly  open  to  the  air. 

An  orchestra  was  built,  and  there  was  a  band  of  six  persons 
who  performed  upon  two  violins,  a  harp,  a  double  bass,  a  cornet, 
and  a  flute.  Selections  of  operatic  and  dance  music  were  played 
while  the  people  skated  on  Plimpton's  roller  skates. 

The  rink  was  open  to  the  public  for  some  hours  during  the 
day,  and  also  at  night  from  7  p.m.  to  10  p.m.  No  music  was 
played  during  the  day;  but  at  night  the  band  played  between 
7  and  10  p.m. 

About  fifty  persons  were  present,  some  of  whom  were  skating, 
and  some  were  sitting  round  the  rink. 

Each  person  was  charged  Is,  on  admission,  and  6d.  for  the  use 
of  the  skates. 
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Rb9.  The  following  handbill  was  distributed  inside  and  outside   the 

T«^.      buUding: 

1877  SOUTH    METROPOLITAN    SKATING   RINK, 
^'                          TemperaDce  Hall,  Blaokfriare-road,  next  to  Peabody's  Buildings, 

Place  of  vubHc  ^^^  Open 

entertainment  ^''^^  ^^'^^  '^^'  ^  ^  P'™'*  ^'^  ^^  ^'^  ^^  ^'^^  7  to  10  p.m. 

^Licence Admission  Is. 

Skating  rink.  ^      ^?'P*^'^*«  «^**<«»  ^• 

will  be  in  attendance  each  evening,  and  discourse  some  of  the  choicest  aeleotions 

of  operatic  and  dance  mnsio,  inclading  the  celebrated  Shadow 

Dance,  so  suitable  for  the  skating  rink. 

There  was  no  case  against  the  defendant  Mann^  and  I  therefore 
directed  the  jury  to  acquit  him. 

It  wa^  contended  by  counsel  that  the  music  was  not  a  main 
part  of  the  entertainment^  but  only  subsidiary  to  the  skating^ 
{OuagKeni  v.  Matthews^  34  L.  J.  116,  M.  C.) ;  that  skating  was 
not  dancing  within  the  statute ;  nor  did  the  entire  performanoe 
in  any  sense  come  within  the  words  of  the  above  statute,  as 
being  a  "  public  entertainment  of  the  like  kind/'  i.«.,  to  public 
dancing  or  music. 

On  the  part  of  the  prosecution,  the  case  of  Hall  v.  Oreen 
(9  Ex.  247 ;  s.  c.  23  L.  J.  15,  M.  C.)  was  relied  on  as  showing 
that  the  music  need  not  be  a  principal  or  essential  part  of  the 
entertainment. 

In  explaining  the  indictment  to  the  jury,  I  left  it  to  them  to 
say  whether  music  was  the  main  part  of  the  entertainment,  or 
only  subsidiary  thereto ;  whether  skating  with  music  in  the  manner 
described  by  the  witnesses,  and  in  the  published  handbill,  was  or 
was  not  dancing  and  music  within  the  meaning  of  the  statute,  or 
if  not,  whether  it  was  or  was  not  a  public  entertainment  of  the 
like  kind  to  public  dancing  or  music. 

The  jury  found  the  defendant  guilty  on  the  first  and  third 
counts  of  the  indictment. 

Counsel  on  behalf  of  defendant  objected  that  skating  was  not 
dancing,  and  that  the  evidence  did  not  disclose  any  entertainment 
within  the  meaning  of  the  statute. 

Judgment  was  respited  for  the  purpose  of  taking  the  opinion 
of  the  Court  for  the  Consideration  of  Crown  Cases  Reserved  on 
these  objections. 

If  the  Court  shall  be  of  opinion  that  the  objections  of  counsel 
for  the  defendant  are  valid,  the  conviction  will  be  quashed,  if  not 
the  conviction  will  be  affirmed. 

The  defendant  was  admitted  to  bail  on  his  own  recognizances 
in  the  sum  of  1002. 

(Signed)         Wm.  Habdman, 

Chairman  of  the  Court  of  Quarter  Sessions. 

Lane  for  the  defendant. — The  indictment  is  framed  upon  the 
25  Geo.  3,  c.  36,  s.  2,  which  enacts  "that  any  house,  room, 
garden,  or  place  kept  for  public  dancing,  music,  or  other  public 
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entertainment  of  the  like  kind  in  the  cities  of  London  and  West-        Rao. 
minster^  or  within  twenty  miles  thereof,  without  a  licence  had  for      xrcm 

that  purpose  from  the  quarter  sessions,  &g.,  shall  be  deemed  a       

disorderly  house  or  place  ....  and  every  person  keeping  such  1877. 
house,  room,  garden,  or  other  place,  without  such  licence,  shall  pi^^^  ^g^, 
forfeit  the  sum  of  lOOZ.  to  such  person  as  will  sue  for  the  same,  entertainment 
and  be  otherwise  punishable  as  the  law  directs  in  case  of  dis-  — Z^cwice— 
orderly  houses.^'  It  is  conceded  that  the  statute  must  be  con-  ^^'"V  '^"^ 
strued  distributively,  and  that  a  person  keeping  a  house,  &c., 
either  for  public  dancing  or  public  music,  is  within  the  statute. 
In  this  case  the  defendant  was  acquitted  upon  the  third  count, 
which  charged  him  with  keeping  a  place  for  public  music  without 
a  licence.  To  bring  a  person  within  the  statute  for  keeping  a 
place  for  public  music,  the  music  must  be  a  principal  and  inde- 
pendent part  of  the  entertainment.  In  Chiaglieni  v.  Mattheios, 
the  appellant  kept  a  circus  constructed  of  wood  for  equestrian 
and  gymnastic  performances,  including  tight  rope  dancing. 
There  was  a  brass  band  of  six  performers,  which  played  the 
usual  circus  music,  and  waltzes,  polkas,  quadrilles,  and  galops. 
The  local  Act  upon  which  the  appellant  was  proceeded  against 
was  in  the  same  terms  as  the  25  Geo.  2,  c.  36,  s.  2,  and 
Cockburn,  C.  J.,  said :  ''  There  are  ample  facts  upon  which  the 
magistrates  can  arrive  at  a  conclusion  one  way  or  the  other ;  but 
from  the  way  they  have  stated  and  left  the  case  to  the  Court,  I 
doubt  whether  they  have  not  proceeded  to  convict  on  an 
erroneous  view  of  the  statute.  There  can  be  no  doubt  that  this 
was  a  public  entertainment^  but  the  magistrates  have  not  found 
whether  the  music  was  merely  subsidiary  or  formed  a  substantial 
part  of  it.  Although  there  was  some  music  or  dancing,  if  it  was 
merely  subsidiary  they  ought  not  to  have  convicted ;  but  if  it 
was  a  principal  or  essential  part  of  the  entertainment,  the  con- 
viction would  be  right.''  [Cockbuen,  C.J. — If  this  place  is  not 
kept  for  public  music,  it  will  make  no  difference  that  the  music 
played  happened  to  be  dance  music]  The  principal  and  main 
purpose  of  this  rink  was  that  people  might  come  and  skate. 
[MsLLOR,  J. — ^The  music  is  advertised  as  an  additional  attraction, 
and  the  expense  is  greatly  increased  by  having  a  band,  which  was 
no  doubt  intended  as  a»means  of  attracting  persons  to  come  to 
the  rink.]  But  the  music  is  not  the  main  thing,  it  is  subservient 
to  the  skating,  and  was  intended  to  facilitate  and  aid  persons  in 
using  the  skates.  In  a  circus  it  may  be  said  that  the  music  is  an 
additional  attraction  equally  as  much  as  in  a  skating  rink.  The 
case  of  Hall  v.  Oreen  was  not  a  decision  upon  the  point,  and  the 
observation  of  Parke,  B.,  amounts  to  no  more  than  a  dictum.  As 
to  the  words  in  the  25  Geo.  2,  c.  36,  s.  2,  "  other  entertainment 
of  a  like  kind,*'  they  are  very  general  words,  and  if  this  case  is 
not  within  the  words  "  music  or  dancing,"  it  would  be  difficult 
to  bring  it  within  those  general  words. 

Besley  (Tiekell  with  him)  for  the  prosecution. — The  offence  is 
for  keeping  a  house  or  place  for  public  dancing,  music,  or  other 
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Rsa.  entertainment  of  a  like  kind.      The  cases  suggested  of  music  at  a 

^-    **  public  dinner  or  in  a  barrack  yard  and  similar  cases  are  not  within 

'  the  Act^  as  in  those  cases  the  place  is  not  kept  for  pablic  music. 

1877.  It  is  now  settled  that  the  words  of  the  Act^  for  public  dancing;, 
music^  or  other  public  entertainment  of  a  like  kind,  are  distriba* 

tntatmmnent  ^*^®>  *^^  *^**  ^^^  justices  may,  if  they  think  fit,  grant  a  licence 
—Licence—   for  music  Only.     It'  the  place  is  kept  for  the  performance  of  pablic 
Skating  rink,  music,  the  number  of  performers  is  not  material.     In  Bellis  v.  Bedl 
(2  Esp.  592)  the  defendant  kept  a  tavern,  and  had  a  large  tea 
room  in  which  was  an  organ,  and  the  evidence  was,  that  one 
Lowndes,  an  organist,  usually  played  upon  it,  but  that  other  per- 
sons were  permitted  to  play  if  they  chose.     It  was  contended  that 
there  was  no  offence  against  the  25  Geo.  2,  c.  36,  b.  2,  and   that 
the  music  was  but  a  secondary  consideration.    Lord  Kenyon^  C.  J., 
who  tried  the  case,  said :  *^  The  construction  ought  to  correspond 
with  the  intention  of  the  Legislature.      It  is  not  like  the  case  of 
an  inn,  or  place  of  that  description.     Here  there  was  a  regular 
opening  of  the  room  from  Easter  to  Michaelmas ;   there  was  an 
organist  who  attended  regularly;  whether  he  was  paid  or  not 
makes  no  difference.     The  true  construction  of  the  Act  of  Parlia- 
ment is,  that  this  is  a  room  for  musical  entertainments,  and  the 
defendant  is  therefore  subject  to  the  penalty.'*     In   Gregory  v. 
Tuffs  (6  Car.  &  P.  271)  a  man  was  seated  on  an  elevated  seat  in 
the  tap  room  of  the  defendant's  house,  and  persons  danced^  bat 
no  money  was  taken  for  admission.     This  occurred  on  more  than 
twelve  different  nights  between  the  1st  July  and  the  21st  Sep- 
tember.    In  summing  up  the  case  to  the  jury,  Lyndhnrst^  C.B., 
said :  '^  I  agree  that  the  mere  occasional  or  accidental  nse  of  a 
room  for  the  purpose  of  music  or  dancing  is  not  within  this  Act  of 
Parliament,  but  the  case  cited  does  not  apply,  as  the  room  there 
was  hired  by  a  gentleman  of  the  Jewish  persuasion  for  the  use  of 
his  friends  during  the  Passover,  and  it  was  therefore,  for  the  time, 
his  private  room.     I  am  of  opinion,  that  to  bring  a  case  within 
this  Act  of  Parliament  it  is  not  essential  that  the  room  should  be 
used  exclusively  for  this  purpose,  nor  is  it  necessary  that  money 
should  be  taken  for  admission.     One  can  easily  understand  that 
a  person  keeping  a  public-house  would  find  it  to  his  interest  to 
have  an  attraction  to  draw  persons  in  grgat  numbers  to  his  house, 
as  it  would  remunerate  him  without  his  receiving  money  specially 
for  admission  into  the  room  .  .  .  The  case  comes  to  this,  are  you 
satisfied  that  this  room  was  kept  by  the  defendant  for  the  purpose 
of  public  dancing  ?  **     In  Oregory  v.  Tavernor  (6  Car.  &  P.  280) 
there  was  a  room  in  the  defendant's  public-house,  from  40ft.  to 
50ft.  long,  with  a  bar  at  one  end,  and  about  fifty  persons  were 
dancing  on  eleven  different  nights,  the  music  consisting  of  two 
violins  and  a  bass,  the  musicians  being  seated  on  elevated  seats. 
Gurney,  6.,  in  summing  up,  said :  "  It  is  not  by  any   means 
necessary  that  the  room  should  have  been  kept  for  the  purpose  of 
music  or  dancing  only.     If  it  was  continuaUy  used  for  those  par- 
ppses  it  would  be  for  you  to  consider  whether  it  was  not  kept  for 
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tkem.     A  room  may  be  kept  for  drinking^  mnsic^  and  dancings  but        Rrg. 
if  mnsic  was  one  of  the  purposes  for  which  it  was  kept  it  is  a  case      _  ^- 
within  the  Act  of  Parliament/'     In  Hall  v.  Green  (9  Ex.  247)  an      ^1^ 
action  against  the  proprietor  of  Evans's  Hotels  Corent  Garden,  to        1877. 
recover  a  penalty  for  keeping  a  room  for  pablic  music  and  other        — - 
entertainments  without  a  licence,  Parke,  B.,  said :  "  My  present  g!^Zimnment 
impression  is,  if  the  jury  had  been  merely  instructed  that  if  they   ^  Licence^ 
should  be  of  opinion  that  the  principal  object  for  which  the  place  i^^i»9  '•'«^*- 
was  kept  open  was  to  supply  refreshments,  the  musical  entertain- 
ment being  only  accessory  thereto,  then  the  case  would  not  fall 
within  the  meaning  of  the  Act  of  Parliament.     If  there  be  musical 
entertainment  regularly  carried  on  in  a  house  to  which  the  public 
have  admittance,  my  present  opinion  is  that  such  a  place  is  within 
the  Act  of  Parliament,  although  the  place  be  used  principally  for 
supplying  meat,  drink,  and  so  forth,  and  the  musical  entertain- 
ment is  merely  collateral   to  that   purpose/*     Frayling  v.  Mes- 
nenger  (16  L.  T.  Rep.  N.  S.  332)  and  Oarrett  v.  Messenger  {ibid. 
414)  were  then  cited.     In  Brown  v.  Nugent  (L.  Bep.  6  Q.  B.  693) 
it  was  held  that  under  the  25  Greo.  2,  c.  36,  ss.  2,  3,  justices  may 
grant  a  licence  for  music  only,  and  that  such  licence  will   not 
extend  to  dancing.     Upon  the  authorities  it  is  submitted  that  a 
licence  was  required,  as  the  place  was  kept  for  the  purpose  of 
music  as  well  as  skating.     Secondly,  rinking  is  clearly  an  enter- 
tainment of  a  like  kind  to  dancing. 

CocKBURN,  C.J. — Whatever  may  be  our  opinion  as  to  the 
merits  of  this  piece  of  legislation,  we  must  interpret  and  apply  it 
as  we  find  it.  According  to  the  Act  every  house,  room,  garden, 
or  other  place,  should  be  licensed  if  kept  for  public  dancing, 
music,  or  other  entertainment  of  a  like  kind,  in  the  cities  of 
London  and  Westminster,  or  within  twenty  miles  thereof.  Now, 
the  jury  have  found  the  defendants  guilty  of  keeping  a  place  for 

Eublic  dancing  and  music  as  charged  in  the  first  count,  and  of 
eeping  a  place  for  public  entertainment  of  a  like  kind  to  an 
entertainment  for  public  music  and  dancing  without  a  licence 
within  the  prescribed  limits.  Rinking  may  or  may  not  assume 
the  form  and  character  of  dancing,  but  there  is  nothing  stated  in 
the*  case  to  show  what  was  the  course  pursued  in  this  particular 
rink.  Rinking  in  itself,  I  think,  is  not  dancing,  unless  it  is 
converted  into  dancing  by  the  persons  engaged  in  it.  I  think, 
therefore^  that  the  conviction  cannot  be  sustained  on  the  first 
count,  on  the  ground  that  there  is  nothing  to  show  that  dancing 
was  carried  on  at  this  rink,  the  first  count  charging  that  the 
defendant  kept  a  place  for  public  dancing  and  music.  The  jury, 
however,  may  have  thought  that  rinking  was  dancing,  and 
therefore  returned  their  verdict  against  the  defendant  on  the 
first  count.  But  then  there  is  this  difficulty,  the  jury  have 
acquitted  the  defendant  on  the  second  count,  which  charges  the 
defendant  with  having  kept  a  place  for  public  music  without  a 
licence,  and  the  first  count,  as  I  have  said,  is  for  keeping  a  place 
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Rw.        for  public  dancing  and  mnaio.    I  am  of  opinion  that  tibey  oogiil 
To(acsB.      ^^  have  found  the  defendant  guilty  upon  the  second  comit  for 

keeping  a  place  for  public  music  without  a  licence^  and  acquitted 

1877.        him  upon  that  count  which  charges  him  with  keeping  a  place  for 
PhcToFubr  P'^'^^*^  dancing  and  music  without  a  licence.     If  the  music  was 
entertainment  &^  independent  part  of  the  entertainment  it  is  within  the  statute 
—Licence—  which  prohibits  the  keeping  of  a  place  for  public  music  virithin 
Skating  nnk.  ^j^^  limits  of  the  Act  without  a  licence.     We  do  not,   by  oar 
decision,  overrule  the  decision  in  Otuiglieni  y.  Mattkews,  for  it  is 
not  necessary  for  the  present  case  either  to  affirm  or  question 
that  decision,  which  proceeded  on  the  ground  that  if  music  was 
not  a  thing  for  which  the  place  was  kept  open,  but  was  altogether 
a  subordinate  thing,  that  was  not  within  the  contemplation  of  the 
Legislature  in  this  statute.     But  that  does  not  apply  when  mosio 
is  an  integral  part  of  the  entertainment,  and  if  it  is  so,  it  is  then 
within  the  statute.     Looking  at  the  facts  stated  in  the  case  I  do 
not  find  that  the  music  was  subordinate  to  skating,  or  necessary 
to  assist  it.      Music  was  resorted  to  as  a  means  of  attracting 
people  to  the  rink,  and  as  an  inducement  to  them  to  pay  for 
admission,  and  that  being  so  the  case  is  within  the  statute*     The 
jury  having  found  the  defendant  not  guilty  of  keeping  a  place 
for  public  music,  I  should  not  like  to  uphold  the  conviction  upon 
the  first  count,  which  is  inconsistent  with  the  acquittal  upon  the 
other,  inasmuch  as  rinking  is  not  necessarily  dancing,  and  there 
is  nothing  to  show  that  rinking  as  carried  on  in  the  present  case 
was   of   that  character.     Then,   as  to   the  third  count,   which 
charges  the  defendant  with  keeping  a  place  for  public  entertain- 
ment of  a  like  kind  to  an  entertainment  for  public  music  and 
dancing,  the  entertainment  must  be  of  a  like  kind  to  dancing  or 
music.     If  rinking  is  analogous  to  either  it  is  within  the  statute. 
It  certainly  is  not  analogous  to  music,  but  it  is  said  to  be  analo- 
gous to  dancing.     If  the  skates  are  used  for  dancing,  and  the 
music  is  subsidiary  to  it,  then  rinking  is  analogous  to  dancing. 
If  you  want  music  to  facilitate  persons  while  rinking  to  imitate 
dancing,  then  it  assumes  the  character  of  dancing,  and  if  the 
place  is  kept  open  for  such  entertainment  from  7  p.m.  to  10  p.m., 
or  any  other  hours,  it  is  within  the  mischief  provided  against  by 
the  Act.     In  this  case  music  was  resorted  to  as  something  in 
addition  to  rinking.    I  think,  therefore,  that  the  conviction  should 
be  affirmed  on  the  third  count. 

Mellor,  J. — ^I  agree  in  almost  all  that  has  been  said  by  the 
Lord  Chief  Justice ;  but  at  the  same  time,  having  regard  to  the 
rule  applied  to  the  construction  of  indictments,  I  do  not  see  why 
the  conviction  may  not  be  sustained  on  the  first  count,  if  the 
defendant  has  been  guilty  of  keeping  a  place  for  either  public 
dancing  or  music  without  a  licence.  I  agree  that,  in  order  to 
sustain  the  conviction  on  the  third  count,  the  entertainment  must 
be  of  a  like  kind  to  public  music  or  dancing.  Here  the  rinking 
was  accompanied  by  music,  which,  we  are  told,  affects  the 
action  of  the  rinkers,  and  it  was  therefore  analogous  to  dancing. 
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I  also  think  that  the  masic  had  independent  attractions  in  this        ^^* 
case.     I  therefore  think  the  conviction  may  be  sustained  both      tuckeh. 

on  the  first  and  third  coonts  of  the  indictment.  

Grove,  J. — I  also  am  of  opinion  that  the  conviction  may  be        ^^77. 
sustained  upon  the  first  count  as  well  as  upon  the  third  count,  jp/^  of  public 
Kinking,  per  se,  may  be  more  analogous  to  dancing  than  skating,  entertainment 
At  first  rinking  was  merely  skating  on  roller  skates,  but  by  ^^^"T 
degrees  it  has  come  to  bear  a  close  proximity  to  dancing.     It  can      "  ''^  "'*  * 
be  pei'formed  on  boards,  and  quadrilles,  waltzes,  &c.,  are  now 

1)erformed  on  skates  with  rollers  to  assist  the  motion.  We  must 
ook  to  the  nature  and  character  of  the  entertainment.  Kinking 
to  music  on  an  asphalte  surface  or  boards  seems  to  me  more 
analogous  to  dancing  than  to  skating  on  ice.  If  the  first  count 
had  stood  alone  I  should  have  thought  the  conviction  good,  as 
the  words  of  the  statute  are  in  the  disjunctive,  though  in  the 
indictment  they  are  put  in  the  copulative.  If  the  defendant  was 
guilty  of  keeping  a  place  either  for  public  music  or  dancing,  he 
was  guilty  of  the  offence  created  by  the  statute.  It  is  said  there 
is  a  difficulty  in  sustaining  the  conviction  on  the  first  count,  as 
that  would  be  inconsistent  with  the  verdict  of  acquittal  on  the 
count  which  charges  the  defendant  with  keeping  a  place  for 
public  music  only.  That  verdict  seems  to  me  to  have  arisen 
from  some  misapprehension  by  the  jury  of  the  direction  to  them. 
Technically,  however,  I  think  the  conviction  was  right  on  the 
first  count. 

LiNDLET,  J. — I  agree  that  the  conviction  was  right  on  the  third 
count,  if  not  also  on  the  first  count.  The  statute  prohibits  the 
keeping  without  licence,  within  certain  limits,  three  classes  of 
places,  (1)  for  public  dancing,  (2)  for  public  music,  (3)  for  enter- 
tainments of  a  like  kind  to  public  dancing  or  music.  As  to  the 
first  count,  if  the  jury  thought  that  rinking  was  dancing  in 
skates  on  wheels,  the  conviction  might  be  upheld.  But  the 
finding  of  the  jury  on  the  first  count  may  be  taken  distribu- 
tively,  and  the  conviction  upheld  if  the  defendant  was  guilty  of 
keeping  a  place  either  for  public  dancing  or  music. 

Hawkins,  J. — I  agree  with  the  Lord  Chief  Justice,  and  have 
nothing  to  add. 

Conviction  affirmed. 
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COURT    FOR    CROWN    CASES    RESERVED. 

Saturday,  April  21,  1877. 

(Before  Cockbubn,  C.J.,  Msllob,  J.,  Grove,  J.,  Linblbt^  J.^  and 

Hawkins,  J.) 

Rio.  v.  J.  F.  Bull,  (a) 

False  pretences — Master  and  servant — Obtaining  payment  of 

wa,ges  due,  hy  fraud. 

The  prisoner,  on  entering  the  service  of  a  railway  company,  signed 
a  booh  of  rules,  a  copy  of  which  was  given  to  him.  One  of  the 
rules  was,  "  No  servant  of  the  company  shall  be  entitled  to  claim 
payment  of  any  wagas  due  to  him  on  leaving  the  company's 
service  until  he  shall  have  delivered  up  his  uniform  clothing/' 
On  leaving  the  service,  the  prisoner  knoioingly  and  fraudulently 
delivered  up  to  an  officer  of  the  company,  as  part  of  his  own 
uniform,  a  great  coat  belonging  to  a  fellow  servant,  and  so 
obtained  the  wages  due  to  him. 

Held,  that  he  was  properly  convicted  of  obtaining  the  money  by 
false  pretences. 

CASE  stated  for  the  opinion  of  this  Court  by  the  chairman  of 
the  Second  Court  of  the  Surrey  Sessions. 
At  the  General  Quarter  Sessions  of  the  peace,  holden  by 
adjournment  at  St.  Mary,  Newington,  in  and  for  the  county  of 
Surrey,  on  Wednesday,  the  7th  day  of  March,  1877,  John  Frederick 
Bull  was  tried  by  me  in  the  Second  Court  upon  the  following 
indictment. 

Sarrej.  The  jurors  for  our  Lady  the  Queen  upon  their  oath  present  that  John 
Frederick  Bull,  on  the  ISth  day  of  December,  in  the  year  of  our  Lord  1876,  unlaw- 
fully and  knowingly  did  falsely  pretend  unto  Samuel  Olark,  a  station  master  in  the 
employment  of  the  London,  Brighton,  and  South  Ooast  Railway  Company,  that  the  great 
coat  which  he  the  said  John  Frederick  Bull  then  handed  to  the  said  Samuel  Clark  was 
the  same  great  coat  and  part  of  the  uniform  clothing  which  had  been  supplied  to  him 
the  said  John  Frederick  Bull  by  the  said  company.  By  means  of  which  said  false 
pretences  the  said  John  Frederick  Ball  did  then  unlawfully  obtain  from  the  said 
Samuel  Clark  one  pound  in  money  with  intent  to  defraud.  Whereas,  in  truth  and  in 
fact,  the  said  great  coat  was  not  the  same  great  coat,  nor  did  it  form  part  of  the 

(a)  Reported  by  John  Thompbon,  Esq.,  Barrister-at-Law. 
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uniform  elothlng  which  had  been  snppUed  to  him  the  said  John  Frederick  BnU  by  Rbo. 

the  said  oompanyi  against  the  form  of  the  statute  in  such  caae  made  and  proyided.  v. 

The  evidence  adduced  by  the  prosecution  was  as  follows  ;  '  1 

1877 
Albert  Stnart. — I  am  clerk  in  the  traffic  manager^s  office  of  the  London,  Brighton,         ' 

and  South  Coast  Railway  Company,  at  London  Bridge  Station.    It  is  part  of  my  duty  /^j&e  pretences 

to  give  ont  books  of  onr  mles  and  regulations  to  persons  on  entering  the  company's    Obtaining 

service.    I  produce  an  application  for  a  copy  of  the  rules  and  a  receipt  for  them,     ^anes  due, 

signed  by  the  defendant  and  countersigned  by  myself.    One  of  those  rules  is  that  no 

servant  of  the  company  shall  be  entitled  to  claim  payment  of  any  wages  due  to  him  on 

leaving  the  company's  service  until  he  shall  have  delivered  up  his  uniform  clothing. 

That  rule  is  not  one  of  the  company's  bye-laws.    Defendant  entered  the  company's 

service  10th  May,  1875. 

Samuel  Clark. — I  am  a  station  master  at  the  Norwood  Junction  Station  of  the 
company,  at  which  station  the  defendant  was  employed  as  a  shunter  at  weekly  wages. 
On  the  22nd  day  of  December  defendant  gave  me  notice  in  writing  of  his  intention  to 
leave  the  service  on  the  29th.  On  the  morning  of  the  80th  he  brought  a  portion  of 
two  suits  of  old  uniform,  consisting  each  of  a  jacket,  vest,  and  trousers.  I  said, 
**  Where's  the  great  coat  ? "  He  replied,  *^  Perhaps  it  may  have  been  stolen,"  or 
words  to  that  effect.  He  then  went  away,  and  returned  in  a  few  minutes  with  the 
coat  produced.  I  asked  him  for  his  rule  book,  and  he  said  he  had  never  had  one.  I 
remarked  that  it  was  very  strange  that  a  person  who  had  been  two  years  in  the 
company's  service  should  not  have  a  rule  book,  and  told  him  he  must  produce  it 
before  I  paid  him.  He  went  away  again,  and  in  a  few  hours  rotumed  with  the  rule 
book,  and  believing  all  to  be  as  be  stated,  I  paid  him  his  wages,  amounting  to  1^  It 
was  owing  to  his  having  brought  in  his  uniform  and  rule  book,  as  I  believed,  that  I 
paid  him  the  1/.    The  coat  issued  to  the  defendant  has  not  been  returned  to  me. 

Samuel  Hanmoro. — I  am  a  labourer  in  the  company's  service  at  Norwood  Junction. 
On  the  SOth  day  of  December  I  went  into  the  lobby  at  breakfast  time  about  eight, 
and  seeing  Bull  there,  said  to  him,  "  So  you're  off  this  morning."  He  said,  "  Tes, 
but  the  governor  won't  pay  me."  I  asked  him,  why  ?  and  he  replied,  "  Because  I 
haven't  got  all  my  clothes  to  send  in,-'  and  I  understood  him  to  say  he  had  lost  his 
coat.  He  then  picked  up  the  coat  produced,  saying,  "  I'm  not  going  to  lose  my  wages 
for  a  coat,  I  shall  take  this,"  and  he  took  it,  adding  that  he  had  lent  his  own  to  some 
one  at  New  Cross.  He  then  went  away.  I  can't  say  whose  coat  he  took,  but  I  have 
since  heard  that  one  was  missing. 

James  South  wick.— I  am  a  shunter  at  Norwood  Junction,  and  had  a  coat  issued  to 
me  as  part  of  my  uniform  about  ten  months  ago.  I  bad  it  last  on- the  29th  day  of 
December,  when,  it  being  wet,  I  left  it  in  the  lobby  to  dry.  Next  morning  I  missed 
it  and  reported  the  loss.    The  coat  produced  is  the  one ;  it  is  numbered  twelve. 

This  was  the  whole  of  bhe  evidence  for  the  prosecution. 
The  defendant^  who  was  not  represented  by  counsel,  called 

WiUiam  Caryer,  who  proved  that  he  was  a  shunter  at  Norwood  Junction,  and  that 
some  time  before  the  defendant  left,  but  the  witness  could  not  say  how  long,  he  told 
witness  that  some  one  had  taken  his  dry  coat  out  of  his  locker  and  put  a  wet  one  in 
its  place,  but  that  he  never  told  the  witness  the  number  of  his  coat,  and  the  witness 
did  not  know  the  number. 

Upon  this  evidence  I  left  the  four  following  questions  to  the 
jury,  viz. : 

1.  Did  the  defendant  hand  over  the  coat  to  the  station 
master,  knowing  that  it  was  not  the  coat  supplied  to  him  by  the 
company  ? 

2.  Did  he  do  so  for  the  purpose  of  obtaining  his  wages  from 
the  station  master,  knowing  it  was  necessary  to  do  so  before  the 
wages  could  be  obtained  ? 

8.  Did  the  station  master  believe  that  the  coat  was  the  one 
supplied  to  the  defendant,  and  was  it  in  consequence  of  that 
belief  that  the  station  master  gave  the  wages  to  the  defendant  ? 

4.  Did  the  defendant  intend  to  defraud  the  railway  company  ? 

VOL.  xin.  E  B 
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Rw.  And  I  directed  them  that  if  their  answers  to  all  fonr  qneations 

J  F^BuLk    ^^^  ^°  ^^^  affirmatiye^  they  ought  to  find  the  defendant  guilty; 

'  J bat  that  if  they  answered  any  one  of  them  in  the  negative^  they 

18/7.       should  acquit  him. 
Fal^'preieneeM     '^^  ^^^  returned  a  Yordict  of  guilty;  but  as  the  defendant 
—oit^ning  ^^  undefended  by  counsel^  and  as  I  doubted  whether  my  direc- 
wagtB  due,    tion  to  the  jury  was  right  in  point  of  law,  I  respited  judgment, 
and  allowed  the  defendant  to  go  at  large  on  bail,  and  I  now  state 
this  case  for  the  opinion  of  this  Honourable  Court,  whether,  on 
the  above  evidence,  the  defendant  was  rightly  convicted  of  obtain- 
ing money  by  false  pretences. 

if  the  Court  should  be  of  that  opinion,  the  conviction  is  to 
be  affirmed ;  if  not,  it  is  to  be  quasheid. 

(Signed)  Wk.  Fsbdk.  Habbisok,  Chairman  of  the 

Second  Court. 
No  counsel  appeared  for  the  prisoner. 
B.  L.  Moseley  appeared  for  the  prosecution. 

CocEBTTEN,  C.  J.*-It  is  uot  ueccssary  in  this  case  to  call  on  the 
counsel  for  the  prosecution.  It  appears  that  the  prisoner  was  in 
the  service  of  the  London,  Brighton,  and  South  Coast  Bailway 
Company,  and  that  it  was  one  of  the  rules  of  that  company, 
which  were  signed  by  the  prisoner,  that  no  servant  of  the  com- 
pany should  be  entitled  to  claim  payment  of  any  wages  due  to 
him  on  leaving  the  company's  service  until  he  should  have 
delivered  up  his  uniform  clothing.  The  prisoner  signed  the 
rules,  was  aware  of  this  rule,  and  in  fact  d6)ivered  up  his  copy  of 
the  rules  on  leaving  the  service.  Ho  gave  notice  to  leave,  and 
went  to  the  station  master  and  gave  up  part  of  his  uniform. 
The  station  master  then  asked  him  for  his  great  coat.  He  went 
away  and  some  time  afterwards  brought  one,  and  so  obtained 
his  wages.  It  turned  out  that  the  great  coat  belonged  to  another 
servant  of  the  company,  as  the  prisoner  well  knew.  I  take  it 
that  this  was  not  an  act  of  theit,  but  that  he  took  it  for  the 
purpose  of  obtaining  his  wages.  Now  we  must  take  it  that  it 
was  part  of  his  contract  with  the  company  that  he  was  not  to  be 
entitled  to  the  wages  due  to  him  on  leaving  the  service  until  he 
had  returned  to  the  company  all  the  articles  of  uniform  that  he 
received  from  the  company.     It  is  clear  that  the  prisoner  per- 

Eetrated  a  fraud  on  the  officer  of  the  company  and  so  got  from 
im  the  money  due  to  him;  in  other  words,  he  obtained  the 
money  by  the  false  pretence  that  the  great  coat  he  produced  to 
the  company's  officer  was  the  one  he  had  received  from  them. 
The  conviction  will  therefore  be  affirmed. 
The  rest  of  the  Court  concurred. 

Conviction  affirmed. 
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COURT  FOR  CROWN  CASES  RESERVED. 

Satv/rday,  April  21, 1877. 

(Before  Cockburn,  C.J.,  Mellob,  J.,  Gbovb,  J.,  Lindlby,  J.,  and 

Hawkins,  J.) 

Rxa.  V.  Q.  Richards  and  J.  Richards,  (a) 

Accessories   after   the  fact — Indicted  with  principal — Murder — 

Manslaughter, 

m 

Four  prisoners  were  indicted  together  for  murder,  and  the  indict- 
ment vmit  on  to  charge  two  other  prisoners  with  having,  well 
knowing  the  other  four  to  have  committed  the  said  murder, 
afterwards  feloniously  received  and  harboured  them.  On  the 
trial  the  prisoners  charged  with  murder  were  found  guilty  of 
manslaughter  only,  and  the  other  two  guilty  of  having  been 
accessories  after  the  fact  to  manslaughter. 

Held,  on  motion  in  arrest  of  judgment,  that  the  other  two  were 
properly  found  guilty  upon  this  indictment  as  accessories  after 
the  fact  to  manslaughter, 

CASE  reserved  for  the  opinion  of  this  Court  by  Cock- 
burn,  C.J. 

The  prisoners  were  tried  before  me  at  the  last  Assizes  for  the 
coanty  of  Somerset,  on  an  indictment,  which,  after  charging 
one  George  Baker,  and  three  persons  named  George  Hntchmgs 
the  elder,  Giles  Hatchings,  and  George  Hutchings  the  younger, 
with  the  wilful  murder  of  one  Nathaniel  Cos,  went  on  to  charge 
the  two  prisoners  George  and  James  Richards  with  having,  well 
knowing  the  said  George  Hutchings  the  elder,  Giles  Hutchings, 
and  George  Hutchings  the  younger,  to  have  committed  the  said 
murder,  afterwards  feloniously  received,  comforted,  harboured, 
assisted,  and  maintained  them. 

On  the  trial  the  prisoners  charged  with  murder  were  found 
guilty  of  manslaughter. 

The  two  Richards  were  found  guilty  as  accessories  after  the 
fact. 

(a)  Reported  by  John  Thohpbon,  Esq.,  BarriBter-at-Law. 
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Rw.  Whereupon  it  was  objected  in  arrest  of  jadgment  that  the 

Q  Ri^ABDB  P^s^^®^  being  charged  in  the  indictment  as  accessories  afbor 
AND        the  fact  to  murder  could  not  be  found  guilty  of  haying  been 
J.  RioHABDs.  accessories  after  the  fact  to  manslaughter. 

^^  I  was  of  opinion  that  as^  according  to  the  established  law^  the 

!       offence  of  manslaughter  is  involved  in  that  of  murder^  and  a 

Accessory-^  person  indicted  for  murder  may  be  convicted  under  such  an 
^^l^Yt  i^^^^tment  of  manslaughter^  so  a  person  charged  as  accessory  to 
'  murder  may  be  found  guilty  on  such  an  indictment  of  having 
been  accessory  to  manslaughter.  But  cks  the  point  i^peared  to 
have  never  before  presented  itself  for  decision^  I  reserved  it  for 
the  consideration  of  this  Courts  and  request  their  decision 
upon  it.  A.  E.  CocEBUBN. 

JT.  T,  Oole,  Q.C.,  for  the  prisoners.*— It  is  submitted  that  the 
conviction  cannot  be  sustained.  The  point  has  not  been  expressly 
decided^  but  there  are  som6  old  cases  bearing  on  the  subject. 
Ooff  V.  Byhy  and  others  (Cro.  Eliz.  540)  was  the  case  not  of  an 
indictment  but  of  an  appeal  for  murder  against  divers  persons, 
one  as  principal  and  the  rest  as  accessories.  The  principal  was 
found  guilty  of  manslaughter  only.  The  court  held  that  the 
accessories  before  the  fact  ought  to  be  discharged,  for  the  verdict 
for  the  principal  found  that  there  was  not  any  precedent  intent 
to  kill;  but  that  the  accessories  after  the  fact  should  answer. 
[MsLLOB,  J. — Did  not  the  declaration  in  appeal  for  murder  set 
forth  the  indictment?]  No,  but  as  appears  from  Ashforth  v. 
Thornton  (1  B.  &  Aid.  405),  it  contained  similar  averments.  The 
case  of  Ooff  v.  Byby  as  far  as  it  goes  is  in  favour  of  the  prisoners. 
It  was  not  until  the  recent  statute  24  &  25  Vict.  c.  94,  s.  3,  that 
an  accessory  after  the  fact  could  be  indicted  along  with  the  prin- 
cipal.    Sect.  3  enacts : 

Whosoever  shall  become  an  accessory  after  the  fact  to  any  felony,  whether  the  same 
be  a  felony  at  common  law  or  by  virtue  of  any  Act  passed  or  to  be  passed,  may  be 
indicted  and  convicted  either  as  an  accessory  after  the  fact  to  the  principal  felony, 
together  with  the  principal  felon,  or  after  the  conviction  of  the  principal  felon ;  or 
may  be  indicted  and  convicted  of  a  substantive  felony,  whether  the  principal  felon 
shaJl  or  shall  not  have  been  previously  convicted,  or  shall  or  shall  not  be  amenable  to 
justice,  and  may  thereupon  be  punished  in  like  manner  as  any  accessory  after  the 
fact  to  the  same  felony,  if  convicted  as  an  accessory,  may  be  punuhed. 

But  for  that  enactment  the  two  Richards  could  not  have  been 
indicted  along  with  the  principal.  In  Bex  v.  Oreenacre  and 
Sarah  Oale  (8  Car.  &  P.  35)  the  two  prisoners  were  indicted 
together,  Greenacre  for  murder,  and  Gtde,  for  that  she,  well 
knowing  that  the  said  Greenacre  had  committed  the  felony  and 
murder  aforesaid,  feloniously  did  receive,  harbour,  and  assist  him. 
Tindall,  C.  J.,  in  summing  up,  said  :  ''  It  will  not  be  necessary,  in 
order  to  find  the  prisoner  Gale  guilty  of  the  offence  with  which 
she  is  charged,  that  the  prisoner  Greenacre  should  have  been 
guilty  of  murder,  but  if  he  was  guilty  of  another  felony,  viz.,  the 
offence  of  manslaughter,  if  she  consorted  with  him,  and  knowing 
that  he  had  coipmitted  the  offence,  assisted  in  any  way  to  screen 
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him  from  the  hand  of  justice,  it  will  be  sufficient/'    No  doubt        Rao. 
the  dictum  of  Tindal,  0.  J.,  is  against  the  prisoners,  but  his  ruling  ^  ri^^«d« 
was  not  questioned.     Great  prejudice  may  arise  to  an  accessory     '  j^^ 
if  he  is  liable  to  be  convicted  of  manslaughter  when  indicted  J.  RioHiJu>8. 
with  his  principal  for  murder.    If  there  be  a  charge  of  murder        jrzr 

against  four  persons,  two  of  whom  are  arrested  and  the  other        .' 

two  escape,  and  ail  four  are  included  in  the  same  indictment,  and  AcceMory— 
another  person  is  also  included  therein  as  an  accessory  after  the  j^j^Jl^^^^ 
fact  for  harbouring  the  four  principals,  is  the  accessory  liable  to 
be  tried  twice,  first  with  the  two  prisoners  who  are  taken,  and 
then  again  subsequently  when  the  other  two  are  taken  ?  This 
seems  very  hard  when  the  punishment  of  accessories  under  the 
24  &  25  Vict,  c,  100,  s.  67,  is  taken  into  account.  Sect  67 
provides : 

In  the  case  of  every  felony  punishable  under  this  Act,  every  principal  in  the  second 
degree,  and  every  aocessory  before  the  fact,  shall  be  pmiishable  in  the  same  manner 
as  the  principal  in  the  first  degree  is  by  this  Act  punishable ;  and  every  accessory 
after  the  fact  to  any  felony  punishable  under  this  Act  (except  murder),  shall  be 
liable  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour  $  and  every  accessory  after  the  fact  to  murder  shall  be  liable  at  the  discretion 
of  the  court  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour;  and  whosoever  shall  counsel,  aid,  or  abet  the  commission  of  any 
indictable  misdeameanor  punishable  under  this  Act  shall  be  liable  to  be  proceeded 
against,  indicted,  and  punished  as  a  principal  offender. 

So  that  not  only  may  an  accessory  after  the  fact  be  tried  twice  for 
the  one  act  of  harbouring^  but  he  may  be  convicted  and  suffer 
two  sentences.  [Oockbttrn,  C.J. — The  offence  is  of  harbouring 
each  person.  Although  the  four  persons  are  included  in  the 
indictment,  the  offence  is  separate  as  to  each,  and  the  accessory 
is  an  accessory  as  to  each.  Mbllob,  J, — ^According  to  your  con- 
tention two  could  not  be  acquitted  of  the  murder  and  found 
guilty  of  manslaughter;  but  it  is  on  the  ground  that  all  are 
separate  offenders,  that  two  may  be  found  guilty  of  manslaughter, 
and  two  of  murder.]  In  such  a  case  could  the  accessory  on  the 
second  trial  plead  autrefois  acquit  or  convict  on  the  first  trial  as  a 
bar  to  the  second  ?  [Oockbtten,  C.J.— No  ;  for  if  A.,  B.,  0.,  and 
D.  be  indicted  for  murder,  and  A.  only  be  in  custody,  and  tried, 
anitrefois  acmdt  or  convict  on  A.'8  trial  would  be  no  bar  on  the 
trial  of  B.,  0.,  or  D.] 
/.  J.  Hooper,  for  the  prosecution,  was  not  called  upon. 

CooEBusN,  C.J. — ^We  are  all  agpreed  that  the  conviction  was 
right  and  that  the  objection  taken  in  arrest  of  judgment  must 
faS.  As  to  the  diflSculty  of  the  accessory  not  knowing  how  to 
plead  upon  being  put  upon  his  trial  a  second  time,  that  was 
disposed  of  in  the  course  of  the  argument.  The  harbouring  of 
several  offenders  is  a  distinct  offence  of  harbouring  each  of  them, 
though  the  act  may  be  of  harbouring  all  jointly.  That  being  so, 
then  comes  the  question  upon  which  I  entertain  no  doubt.  Inas- 
much as  a  B|au  iudicted  for  murder  may  bo  found  guilty  of  man-^ 
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KiBo.        slaughter^  so  I  think  that  an  accessory  either  before  or  after  tlie 

G  Rich         ^^^^  ^^^  ^^  found  guilty  of  being  accessory  either  to  the  marder 

AND        or  to  the  minor  offence  of  manslaughter  of  which  the  principcJ 

J.  RioHABDs.  may  be  convicted.     Indeed  that  proposition  follows  as  a  corollary. 

J^       The  conviction  will  therefore  be  affirmed. 

^'  Mellob^  J. — I  am  of  the  same  opinion.     In  this  case  four 

Accessory^  persous  wore  jointly  indicted  for  murder,  and  the  jury  might  have 
A^nSemhter  ^"^'^^  ®*^^  ^^  them  guilty  of  murder  or  manslaughter  according' 
to  the  circumstances.  It  follows  that  an  accessory,  according  as 
the  case  turns  out,  is  liable  to  be  indicted  in  respect  of  every 
offence  contained  in  the  charge  of  murder,  and  as  the  offence  of 
manslaughter  is  included  in  the  indictment  for  murder,~in  respect 
of  manslaughter  as  well  as  of  murder,  the  offence  charged. 
Grove,  J.,  Lindlby,  J.,  and  Hawkins,  J.,  concurred. 

Conmction  affvrmed. 
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June  13, 1877, 

(Before  May,  C.J.,  O'Bbien,  J.,  Fitzgerald,  J.,  and  Babby,  J.) 

Beg.  (at  the  prosecution  of  Bbibgb)  v.  Casey,  (a) 

Practice — Ohartge  of  venue — Convenience  of  witnesses — Oriminal 
informaUon  for  libel — Suggestion  that  a  fair  i/rial  cannot  be 
had. 

In  a  criminal  case  the  venue  will  not  be  cha/nged. 

In  a  criminal  information  for  libel,  it  is  no  ground  to  enter  a 
suggestion  that  a  fair  trial  cannot  be  had  at  a  particular 
venue,  that  many  of  the  witnesses  sworn  to  be  necessary  for  the 
defence  reside  at  a  distance  from  the  locality  where  the  venue  is 
laid,  and  the  defendant  has  no  funds  to  bring  them  to  that 
venue, 

I^HIS  was  a  criminal  information  for  libel,  the  facts  of  which 
have  already  been  folly  reported  in  13  Cox  C.  C.  310. 
The  defendant  now  applied  to  change  the  venue  from  the 
County  of  the  City  of  Dublin  to  the  County  of  the  City  of  Cork. 

(a)  Reported  by  Obgil  R.  Roohb,  Esq.,  Barzister-at-Law. 
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The  affidavit  of  the  defendant^  after  setting  out  the  facts  abeady        Bao. 
reported^  proceeded  to  show  that  the  conditional  order  in  the       ^  ^' 

present  case  was  obtained  on  May  25th^  1876^  and  at  the  end  of       ' 

June  following  cause  was  shown  against  its  being  made  absolute ;        1877. 

upon  that  occasion  forty-five  affidavits  were  filed  in  support  of      y 

the  defendant's  case^  and  the  facts  stated  in  each  were  minutely  Practice, 
commented  on.  No  step  was  taken  by  the  prosecutor  until  the 
4th  of  November,  1876,  when  he  applied  for  time  to  file  affidavits 
in  reply,  and  on  November  6th  a  motion  was  made  on  behalf  of  the 
defendant  to  have  the  conditional  order  discharged.  After  a 
long  argument  on  the  19fch  of  December  the  order  was  made 
absolute.  The  criminal  information  was  filed  on  the  81st 
January  1877,  and  occupied  no  less  than  147  pages.  The  defen- 
dant was  unable  to  file  pleas  till  the  18th  of  April,  1877,  and 
from  that  time  till  June  2nd  the  prosecutor  took  no  step.  The 
defendant  deposed  that  at  the  time  he  wrote  the  letters  which- 
constituted  the  alleged  libel,  he  believed  and  still  believes 
them  to  be  true  in  substimce  and  fact,  and  that  he  did  not 
intend  to  convey  that  the  prosecutor  was  worthy  of  death. 
That  he  was  advised,  and  believed  it  would  be  necessary 
for  his  defence,  to  produce  and  examine  the  forty-five  persons 
who  had  made  affidavits  on  his  behalf,  besides  some  forty  or  fifty 
other  tenants  on  the  lands,  some  of  them  very  aged  men,  one  of 
them,  Thomas  Mahony,  sub«agent  of  the  estate,  in  delicate 
health,  and  others  farmers,  who  could  not  be  absent  from  their 
farms.  ^  That  if  the  case  were  tried  in  Cork,  Limerick,  or  Clonmel, 
a  greater  number  of  witnesses  would  attend;  besides,  the  expense 
would  be  considerably  less,  and  lodging  for  them  could  be 
obtained  far  easier  and  cheaper  than  in  Dublin.  If  the  case 
were  tried  in  the  city  of  Cork  the  defendant  deposed  he  would  be 
able  to  secure  the  attendance  of  the  witnesses  named;  but  if  the 
case  were  returned  for  trial  in  Dublin  it  would  be  impossible  to 
bring  them  forward,  as  he  had  not  sufficient  means  of  defraying 
their  expenses.  A  great  many  of  those  witnesses  were  persons  in 
humble  circumstances,  with  large  families,  and  it  would  be  im- 
possible to  get  them  to  leave  their  families  for  the  trial  in  Dublin. 
Most  of  them  lived  near  Mitchelstown,  which  was  only  a  little 
more  than  eight  miles  from  the  Fermoy  railway  station,  and  the 
fare  from  Fermoy  to  Cork  was  only  2^, 

Butt,  Q.C.  (with  him  W.  O'Brien,  Q.C.,  and  John  Boche),  for 
and  plaintiff,  moved  to  change  the  venue. 

BiJBBY,  J. — By  what  authority  can  this  court  change  the  venue 
in  a  criminal  case  ?  It  is  contrary  to  the  practice  as  laid  down  in 
Reg.  V.  Conway  (7  Ir.  Com.  Law  Eep.  507).  But  there  are  several 
cases  where  suggestions  were  entered  upon  the  record  that  a  fair 
trial  could  not  be  had  at  a  certain  place,  and  then  the  place  of 
trial  was  changed,  but  I  can  find  no  case  where  the  venue  wcks 
changed. 

(ySrien,  Q.C.*-That  is  merely  a  matter  of  form. 

Babbt,  3 . — ^We  have  the  express  decision  of  the  Court,  and  the 
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Rio.  application  to  change  the  venue  mast  be  refused.     In  the  case  of 

"•  Lard  Imcan  v.  Cavendish  (10  Ir.  Law  Rep.  536),  when  a  siniilar 

^^  application  was  made  to  have  the  case  tried  in  Mayo  instead   of 

1877.  Dublin,  on  the  ground  that  the  witnesses  were  numerous  aad.that 

_ it  would  save  expense,  the  Court  refused  the  motion  as  it  had  no 

Prfictice.     jnnsdiction. 

FiTZQBRAXD,  J. — ^Whero  it  is  alleged  by  either  party  that  a  fair 
and  impartial  trial  cannot  be  had  where  the  venue  is  laid^  upon 
motion  the  court,  being  satisfied  of  the  fact,  can  enter  a  BVLg- 
gestion  on  the  record  to  have  the  trial  appointed  in  an  adjoining 
county  or  some  other  place.  That  was  what  was  done  in  Beg,  v. 
Conway  (7  Ir.  Com.  Law  Rep.  507).  It  is  not  a  mabter  of  form 
but  a  matter  of  substance  that  is  involved  when  we  are  asked  to 
change  the  venue  in  a  criminal  case. 

May,  C.  J.— Have  you  any  case  to  cite  where  the  place  of  iarial 
was  changed  on  the  ground  of  convenience  ?     [O^Brien,  Q.O.- — ^I 
have  not.]     (At  the  suggestion  of  the  Court  counsel  for  the  defen- 
dant argued  the  case  as  if  it  were  a  motion  to  enter  a  suggestion 
on  the  record  and  not  to  change  the  venue.) 

O'Brien,  Q.C. — ^The  whole  question  of  the  defence  depends  on 
the  defendant's  justification  of  the  alleged  libels,  for  the  purpose 
of  proving  which  the  persons  named  are  necessary  witnesses. 
The  tendency  of  modem  legislation  is  that  the  trial  should 
take  place  where  the  alleged  acts  were  done.  The  evidence 
of  justification  in  a  case  of  libel  is  to  be  sought,  not  in  the 
quarters  where  the  libel  found  its  way,  but  in  the  locality 
where  the  transaction  took  place.  In  this  instance  that  locality 
is  the  county  of  Cork.  The  defendant  positively  swears  that 
by  reason  of  his  inability  to  procure  attendance  of  witnesses 
he  cannot  have  an  impartial  trial  at  Dublin.  Although  there 
is  no  authority  in  favour  of  having  a  suggestion  entered  on 
the  ground  of  convenience,  there  is  no  case  against  us,  and 
in  the  absence  of  authority  we  should  not  be  deprived  of 
the  right  of  having  the  case  tried  where  we  can  get  all  our 
witnesses. 

Armstrong,  Serjt.  (with  him  Heron,  Q.C,  and  Peter  O'Brien),  for 
the  prosecutor. — No  such  application  as  this  was  ever  made  in 
England  or  Ireland  except  in  Lord  Luccm  v.  Ca/vendish  (10  Ir. 
Law  Rep.  536),  and  there  it  was  not  granted.  It  would  be  a 
most  dangerous  principle  in  criminal  trials  if  a  person  charged 
with  an  offence  could  lay  the  venue  in  his  own  locality. 

May,  C.J. — The  application  in  the  form  it  was  originally  made, 
namely,  to  change  the  venue,  is  not  sustainable.  We  will,  how* 
ever,  consider  it  in  the  light  of  a  motion  to  have  a  suggestion 
entered  on  the  record,  to  have  the  place  of  trial  changed  on  the 
ground  that  a  fair  and  impartial  trial  cannot  be  had  in  the  present 
venue.  The  Court  does  not  see  how  the  defendant  can  establish 
that  a  fair  and  impartial  trial  will  not  be  had  in  Dublin  and  we 
refuse  the  motion.  It  appears  to  me  the  application  is  entirely 
without  precedent,  and  on  the  merits  it  seems  to  me  to  be 
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an   application  to  cliange  the    place  of   trial   firom   tlie    only  Rbo< 

venue  in   Ireland  where  there  is   any  chance  of  an  impartial  q^skt 

hearing  to   a  venue  where   it  is    most  probable  to  be   tried        ' 

partially.  1877. 

O^Beibn,  FiTzaBEALD,  and  Barby,  JJ.  concurred.  T^H^— 

Motion  refused.  Practice. 


COURT  FOR  CROWN  CASES  RESERVED. 

Satv/rday,  June  9,  1877. 

(Before  Lord  CoLEBinaE^  C.J.^  Mellor,  J.^  Lush^  J.^ 
Denman^  J.^  and  Pollock^  B.) 

Reg.  v.  W.  Cooper,  (a) 

False  pretences — Proof- — Construction  of  a  letter. 

An  indictment  for  false  pretences  alleged  thai  the  prisoner  falsely 
pretended  that  he  was  a  dealer  in  pota/toes,  and  as  sibch  dealer 
in  a  large  way  of  business,  a/nd  in  a  position  to  do  a  good  trade 
in  potatoes,  and  able  to  pay  for  large  quantities  of  potatoes  as 
and  when  the  same  might  be  delivered  to  him. 

The  only  evidence  thereof  was  the  following  letter  from  prisoner  to 
prosecutor.  '^Please  se7id  me  one  truck  of  Regents  a/nd  one 
truck  of  Bocks  as  sample,  at  yowr  prices  na/med  in  your  letter. 
Let  them  be  good  quality,  and  then  I  ami  sv/re  a  good  trade  will 
be  done  for  both  of  us.  I  will  remit  you,  the  cash  on  arrival  of 
goods  and  invoice." 

Held,  that  the  false  pretences  alleged  were  proved,  the  letter  reason* 
ably  conveying  to  the  mind  the  construction  put  upon  it  in  the 
indictment. 

CASE  reserved  for  the  opinion  of  this  Court  at  the  West 
Riding  of  Yorkshire  Quarter  Sessions. 
At  the  General  Quarter  Sessions  of  the  Peace  for  the  West 
Riding  of  the  County  of  York,  holden  at  Wakefield,  on  the  2nd 
day  of  April,  1877,  the  defendant  William  Cooper  was  indicted 
for  and  convicted  of  having  obtained  8  tons  15  cwt.  and  2  qrs.  of 
potatoes,  the  property  of  one  John  Gellatly,  by  false  pretences. 
The  indictment  and  the  letter  of  order  for  the  potatoes,  signed 

(a)  Reported  by  John  Thomfsom,  Esq.,  I3arrialer'>at  law. 
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Bm.       by  the  prisoner  and  addressed  to  John  Gellatly^  oontaininfif  the 
GooFBB.     *^l®?©d  false  pretence,  were  as  follows : 

rrrr  west  Riding  of  Yorkshire  to  wit     The  juron  for  oar  Lady  the  Qoieeii  upon  their 

^°***  oath  present  that  William  Cooper,  on  the  17th  day  of  January,  1877,  at  the  pariah  of 
„  J  "^  Sheffield,  in  the  West  Riding  of  the  county  of  York,  nnlawfolly,  knowingly,  and 
^P^r^^^  designedly  did  falsely  pretend  to  one  John  Gellatiy  that  he  the  said  William  Cooper 
Artoencf.  ^ j^^q  ^^  ^  dealer  in  potatoes,  and  as  snch  dealer  in  potatoes  then  was  in  a  large  way 
of  business,  and  that  he,  the  said  William  Cooper,  then  was  in  position  to  do  a  good 
trade  in  potatoes,  and  that  he,  the  said  William  Cooper,  then  was  able  to  pay  for  large 
quantities  of  potatoes,  as  and  when  the  same  might  be  delivered  to  him,  by  means  of 
which  said  faJse  pretences,  the  said  William  Cooper  did  then  unlawfully  obtain  frtmi 
the  said  John  Qellatly  eight  tons,  fifteen  hundredweights,  and  two  quarters  of 
potatoes,  of  the  goods  and  chattels  of  the  said  John  Gellatiy,  with  intent  thereby 
then  to  defraud,  whereas  in  truth  and  in  fact,  the  said  William  Cooper  was  not  then  a 
dealer  in  potatoes,  and  was  not  then  as  such  dealer  in  potatoes  in  a  large  way  of 
business,  and  whereas  in  truth  and  in  fact  the  said  William  Cooper  was  not  then  in  a 
position  to  do  a  good  trade  in  potatoes,  and  whereas  in  truth  and  in  fact  the  aud 
William  Cooper  was  not  then  able  to  pay  for  large  quantities  of  potatoes  as  and  when 
the  same  should  be  delivered  to  him,  as  he,  the  said  William  Cooper,  well  knew  at  the 
time  when  he  did  so  falsely  pretend  as  aforesaid ;  to  the  great  damage  and  deeeptioa 
of  the  said  John  Qellatly,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  present  that  the  said 
Williani  Cooper  afterwards,  to  wit^  on  the  17th  da^  of  January,  1877,  at  the  pariah 
aforesaid  in  the  riding  aforesaid,  did  incur  a  certain  debt  and  liability  to  one  John 
Gellatiy,  to  wit,  a  debt  and  liability  to  the  amount  of  82^  16«.  8dl,  as  and  for  the  prioe 
of  certain  potatoes  supplied  to  him,  the  said  William  Cooper,  by  the  said  John 
Gellatiy.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  thai 
the  said  William  Cooper,  in  incurring  the  said  debt  and  liability,  unlawfully,  know- 
ingly, and  designedly  did  obtain  credit  from  the  said  John  Gellatiy  under  false 
pretences,  to  wit,  by  falsely  pretending  to  the  said  John  GeUatly  that  he,  the  said 
William  Cooper,  then  was  a  dealer  in  potatoes,  and  as  such  dealer  in  potatoes  then  was 
in  a  large  way  of  business,  and  that  he,  the  said  William  Cooper,  then  was  in  a  position 
to  do  a  good  trade  in  potatoes,  and  that  he,  the  said  William  Cooper,  then  was  aUe  to 
pay  for  large  quantities  of  potatoes  as  and  when  the  same  might  be  delivered  to  hixn, 
whereas  in  truth  and  in  fact  the  said  William  Cooper  was  not  then  a  dealer  in 
potatoes,  and  was  not  then  as  such  dealer  in  potatoes  in  a  large  way  of  business,  and 
whereas  in  truth  and  in  fact  the  said  William  Cooper  was  not  then  in  a  position  to  do 
a  good  trade  in  potatoes,  and  whereas  in  truth  and  in  £hct  the  said  William  Cooper 
was  not  then  able  to  pay  for  large  quantities  of  potatoes  as  and  when  the  same  should 
be  delivered  to  him,  as  he,  the  said  William  Cooper,  well  knew  at  the  time  when  he 
did  so  falsely  pretend  as  aforesaid ;  to  the  great  damage  and  deception  of  the  said  John 
GeUatly,  to  the  evil  example  of  aU  others  in  the  like  case  offending,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

Copy  of  the  letter  of  the  prisoner  to  the  prosecutor : 

Hamerton,  Sheffield,  January  17th,  1877. 

Dear  Sir, — Please  send  me  one  truck  of  Regents  and  one  truck  of  Rocks  as  sample 
at  your  prices  named  in  your  letter.  Let  them  be  good  quality,  then  I  am  sure  a 
good  trade  will  be  done  for  both  of  us.  I  will  remit  you  cash  on  arrival  of  goods  and 
invoioe.    Yours  truly,  William  Coofbr. 

P.S. — I  may  say  if  you  use  me  well  I  shall  be  a  good  customer.  An  answer  will 
oblige  saying  when  they  are  put  on. 

It  was  amply  proved  in  evidence  that  the  prisoner  when  he 
ordered  the  Kegents  and  Books^  which  are  kinds  of  potatoes^  had 
no  intention  of  paying  for  them ;  that  he  held  from  time  to  time 
a  stall  in  the  pnbUc  market^  for  which  he  paid  by  the  day^  and 
also  dealt  as  a  huckster  carrying  about  fruit  in  a  small  cart  drawn 
by  a  donkey;  and  several  of  the  witnesses^  though  very  well 
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acquainted  with  him  and  his  trude^  were  ignorant  of  his  dealing        Rbo^ 
in  potatoes.      The  potatoes  were  sold  by  the  prisoner  in  part  at      ^' 

the  railway  station  at  a  less  cost  than  they  would  have  stood  to        

him^  and  as  to  the  other  partj  when  on  receipt  of  a  telegram  from        1877. 
the  seller  inquiries  were  made  by  the  railway  people^  the  prisoner,  „  ,  ^^te 
who  was  at  the  railway  station  filling  his  sacks,  left  the  potatoes    [Ji^^icknce. 
and  his  sacks,  and  could  not  be  heard  of  for  several  weeks,  though 
the  police  were  in  active  search  of  him. 

It  was  contended  by  the  prosecution  that  the  letter  of  order  of 
the  prisoner  amounted  to  a  representation  that  he  was  a  person 
trading  in  a  considerable  way,  and  that  the  order  given  was  on  a 
scale  consistent  with  his  ordinary  transactions,  whereas  his 
ordinary  dealings  were  on  a  very  small  scale,  to  which  the  large 
order  for  potatoes  was  disproportionate,  and  that  consequently  the 
prisoner  had  misrepresented  his  real  character  and  position,  and 
thereby  had  made  the  false  pretence  alleged  in  the  indictment; 
the  falsehood  of  the  pretence,  supposing  this  construction  to  be 
correct,  being  amply  proved  by  evidence, 

I  left  the  case  to  the  jury,  holding  that  the  contention  of  the 
prosecution  was  consistent  with  law,  but  leaving  it  to  them,  that 
if  they  thought  the  letter  did  not  prove  the  false  pretence,  as 
alleged  in  the  indictment,  the  prisoner  should  be  acquitted. 

The  jury  convicted,  and  the  prisoner  was  admitted  to  bail,  to 
appear  to  receive  sentence  at  the  next  Quarter  Sessions  to  be  held 
at  Bradford  on  the  2nd  July  next. 

The  opinion  of  the  Court  for  the  Consideration  of  Crown  Cases 
Reserved  is  requested,  whether  upon  the  facts  proved  the  defen- 
dant was  properly  convicted  upon  this  indictment. 

Wm.  Aldam, 
Chairman  of  Quarter  Sessions  for  the  West 
Biding  of  Yorkshire. 

S,  Tennant,  for  the  prisoner. — ^The  conviction  cannot  be  sus- 
tained. The  letter  of  the  17th  November  was  the  only  evidence 
in  proof  of  the  false  pretences  alleged  in  the  indictment.  There 
was  no  light  thrown  upon  that  letter  by  any  other  evidence.  It  is 
consistent  with  the  statements  in  the  letter  that  the  prisoner  never 
had,  up  to  that  time,  dealt  in  potatoes,  and  that  he  was  about  to 
commence  dealing  in  them.  The  words  "  sample  "  and  ^'  a  good 
trade  will  be  done  "  all  have  reference  to  the  future.  To  sustain 
the  conviction  the  false  pretences  charged  must  be  necessarily 
contained  by  implication  in  the  letter.  The  words  '^  I  will  remit 
you  the  cash  on  the  arrival  of  the  goods  "  do  not  necessarily 
import  present  ability  to  pay  for  them.  Where  a  person  obtained 
money  by  the  false  pretence  that  he  wcks  going  to  pay  his  rent,  it 
was  held  not  to  be  a  false  pretence  within  the  statute :  {Beg.  v.  Lee, 
L.  &  C.  309;  9  Cox  C.  C.  304.)  In  Reg.  v.  Jennison 
(L.  &  C.  157;  9  Cox  C.  C.  168),  where  a  married  man 
obtained  money  from  a  woman  by  falsely  representing  himself  to 
be  unmarried,  although  there  was  no  express  statement  by  him 
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•  

Rw.        to  the  woman  that  he  was  nnmarried^  yet  that  was  necessaiilT 
^'  conveyed  by  his  promise  to  marry  her.  •   In  Reg,  v.  Bwrroivs  (11 

'      Cox  G.  C.  258)^  on  an  indictment  for  fraudulently  obtaining 

1877.        goods  in  a  market'  by  falsely  pretending  that  a  room  had   been 
j.^      \^  taken  at  which  to  pay  the  market  people  for  their  goods,  the  jniy 
^Ev^nce.   found  that  the  well-known  practice  was  for  buyers  to  engage  a 
room  at  a  pirSlic-house,  and  that  the  prisoner  pretending  to   be  a 
buyer,  convLjed  to  the  minds  of  the  market  people  that  she  had 
engaged  such  a  roOm,  and  that  they  parted  with  their  goods  on 
such  belief;  yet  it  was  held  that,  there  being  no  evidence  that 
the  prisoner  knew  of  such  a  practice,  and  the  case  being  con- 
sistent with  a  promise  only  on  her  part  to  engage  such  a  room, 
and  pay  for  the  goods  there,  a  conviction  could  not  be  sustained^ 
The  cases  of  Beg.  v.  Giles  (L.  &.  0.  502  ;  10  Cox  0.  C.  44) ;   and 
Beg.  V-  Hasleton  (L.  Rep.  2  C.  0.  R.  134,  and  13  Cox  C.  C.  1) 
were  also  cited. 

Lochwoody  for  the^prosecution. — It  is  sufficient  if,  upon  the 
evidence  produced,  the  false  pretences  will  reasonably  bear  the 
construction  imputed  by  the  indictment.     They  need  not  be  the 
necessary  implication  from  the  acts  and  conduct  of  the  accused — 
the  test  is,  what  conclusion  would  a  man  reasonably  draw  from 
them?     In  Rex  v.  Barna/rd  (7  C.  &  P.  764)^  the  wearing  of  a 
commoner^s  cap  and  gown  at  Oxford  naturally  suggested  that  the 
person  wearing  them  was  a  student  at  the  University.      So  here, 
the  giving  of  a  large  order  by  the  prisoner,  and  the  suggestion 
that  a  good  trade  might  be  done,  naturally  conveyed  the  idea 
that  the  prisoner  was  in  a  large  way  of  business.     So  the  promise 
to  remit  cash  on  the  arrival  of  the  goods  naturally  imports  that 
the  prisoner  was  able  to  pay  for  them.     In  Beg.  v.  Oiles^  Black* 
bum,  J.  said,  ^^  It  is  not  necessary  that  the  false  pretence  should 
be  made  in  express  words,  if  the  idea  is  conveyed.'^    Taking  the 
whole  of  the  defendant's  letter  together,  the  idea  was  conveyed 
that  the  prisoner  was  a  dealer  in  potatoes,  in  a  good  way  of 
business,  and  able  to  pay  for  the  potatoes  he  ordered  on  their 
arrival. 

TeriTiant  was  heard  in  reply. 

Lord  CoLEBiDOB,  C.J. — ^The  question  for  the  Court,  as  I  under* 
stand  the  case,  is  whether  there  was  evidence  upon  which  the 
false  pretences  alleged  in  the  indictment  could  fairly  be  sustained. 
The  indictment  alleges  that«the  prisoner  falsely  pretended  that  he 
was  a  dealer  in  potatoes,  and  as  such  dealer  then  was  in  a  large 
way  of  business^  and  that  he  was  in  a  position  to  do  a  good 
trade  in  potatoes^  and  that  he  then  was  able  to  pay  for  large 
quantities  of  potatoes  as  and  when  the  same  might  be  delivered 
to  him,  and  that  a  large  quantity  of  potatoes  was  obtained  by 
means  of  those  false  pretences.  It  is  not  contended  by  the 
prisoner's  counsel  that  if  the  false  pretences  were  truly  aUeged 
m  the  indictment  they  were  not  negatived  by  the  evidence.  The 
question  is  whether  the  letter  set  out  in  the  case>  which  was  the 
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only  evidence  of  the  false  pretences^  sustains  the  allegations       Ru. 
thereof  in  the  indictment.      At  first  I  was  under  the  impression      ^^' 

that  it  was  enough  for  the  prisoner  to  show  that  the  fidse  pretences       

allied  to  be  conveyed  by  the  letter  to  the  prosecutor  did  not       1877. 

necessarily  arise  from  the  letter,  but  that  if  the  letter  would  bear  ^^ — 

an  innocent  construction  the  charge  would  not  be  made  out ;  but   ^E^iSev^ 

upon  consideration  I  am  satisfied  that  that  was  a  mistaken  view, 

and  that  it  was  a  question  for  the  jury  whether  the  fSedse  pretences 

alleged  did  or  did  not  reasonably  arise  from  the  letter.      I  have 

no  desire  to  protect  persons  who  conduct  their  business  in  a  loose 

and  careless  manner,  but  at  the  same  time  we  must  be  guided  in 

onr  decisions  by  the  principles  of  the  criminal  law.     The  true 

principle  apphcable  to  this  case  was  well  enunciated  by  Black* 

burn,  J.,  during  the  course  of  the  argument  in  Beg.  v.  Giles,  '^  It 

is  not  requisite  that  the  false  pretence  should  be  made  in  express 

wor^s,  if  the  idea  is  conveyed.^'     The  question  in  all  these  cases  is 

what  was  intended  to  be  conveyed  to  the  mind  of  the  prosecutor 

by  the  acts,  conduct,  or  silence  of  the  prisoner.     If  a  particular 

idea  is  intended  to  be  conveyed  to  his  mind,  and  was  conveyed, 

and  if  it  be  false,  the  statute  is  complied  with.     In  the  present 

case  the  prisoner  by  his  letter  did  mean  to  tell  the  prosecutor,  or 

at  least  it  may  reasonably  and  consistently  be  read  to  tell,  what 

the  indictment  alleges  to  be  the  false  pretences  whereby  the 

potatoes  were  fraudulently  obtained.     I  am  of  opinion,  therefore, 

that  the  conviction  was  right,  and  should  be  affirmed. 

Mellob,  J. — I  am  of  the  same  opinion. 

Lush,  J. — ^The  substantial  question  is  whether  there  was  any 
evidence  upon  which  the  jury  could  reasonably  find  that  the  false 
pretences  alleged  were  made  by  the  prisoner.  The  falsity  of  the 
pretences  alleged  was  abundantly  proved,  and  the  only  questioTi 
is,  whether  there  was  evidence  of  the  pretences  as  alleged ;  in  other 
words,  were  those  pretences,  or  either  of  them,  proved  to  have 
been  made  by  the  prisoner,  lliere  must  be  a  false  pretence  of 
an  existing  fact  which  may  be  proved  by  the  act  or  words  of  the 
prisoner,  or  by  both  combined.  If  it  is  to  be  proved  by  words, 
it  is  not  necessary  that  the  words  should  bear  but  one  meaning — 
it  is  sufficient  if  they  are  fairly  capable  of  bearing  the  meaning 
imputed  to  them  in  the  indictment.  In  this  case  the  question  is 
whether  the  prisoner  intended,  by  his  letter  to  the  prosecutor,  to 
convey  the  meaning  put  upon  it  in  the  indictment,  and  did  the 
prosecutor  so  understand  the  letter  ?  If  so,  the  letter  is  just  as 
much  evidence  of  the  false  pretences  charged  as  if  the  very  words 
had  been  in  the  letter.  I  am  of  opinion  that  this  letter  is  capable 
of  the  meaning  imputed  to  it  by  the  allegations  of  the  false 
pretences  in  the  indictment.  If  a  man  orders  goods  by  a  letter 
in  those  terms  without  any  fnrther  explanation,  that  letter  is 
fairly  capable  of  the  meaning  of  it  imputed  in  the  indictment. 
The  jury  found  that  it  was  capable  of  that  meaning,  and  the  letter 
was  read  by  the  prosecutor  in  that  sense.  I  therefore  think  the 
conviction  should  be  sustained. 
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Rn. 

V. 
COOFKB. 

1877. 
Fahe  mreteneei 


Dbnican^  J. — I  agree  with  the  judgment  of  the  Courts  bizt  I 
still  entertain  considerable  doubt  about  one  part  of  the  case.  I 
doubt  whether  we  are  not  going  too  far  in  holding  that  the  letta* 
contains  a  representation  of  &cts.    There  is  one  statement  in  the 
letter  which^  when  construed  by  one  of  the  decided  cases^  may 
f^^^l^^  amount  to  a  false  statement  of  fact^  and  in  that  view  I  think  the 
conviction  may  be  upheld^  but  upon  no  other  part  of  the  letter  do 
I  think  that  there  is  any  representation  of  a  fact.  It  appears  to  me 
that  if  the  letter  had  said  merely^  "  Please  send  me  one  tnu^ 
of  Regents^''  &c.,   &c.,  it  would  not  have  been  sufficient   to 
establish  the  false  pretences  alleged.    Then  as  to  the  latter  claose^ 
"  I  will  remit  you  the  cash  on  arrival  of  the  goods^^'  that  appears 
to  me  to  be  a  mere  promise  and  not  a  statement  that  the  prisoner 
had  actually  then  the  means  of  remitting  cash.     But  there  is  an 
intermediate  statement.    ^'  Let  them  be  good  quality^  and  then  I 
am  sure  a  good  trade  will  be  done  for  both  of  us"  which  may  be' 
considered  to  be  a  statement  of  fact.    In  Beg,  v.   CHles  the 
prisoner  pretended  that  she  had  power  to  bring  the  prosecntrix's 
husband  back^  and  that  was  held  to  be  a  statement  of  fact.     That 
warrants  us  in  holding  that  where  a  man  is  not  in  a  position  to  do 
what  he  professes  he  will  do  at  a  given  time,  he  is  making  a  false 
statement  of  fact.     The  indictment  charges  that  the  prisoner 
falsely  pretended  that  be  then  was  able  to  pay  for  large  quantities 
of  potatoes  as  and  when  the  same  might  be  delivered  to  him,  and 
that  pretence,  I  think,  is  proved  by  the  letter.     I  am,  therefore, 
warranted  in  agreeing  with  the  judgment  of  the  Court. 

Pollock,  B. — Having  heard  the  whole  of  the  argument,  I  have 
come  to  the  conclusion  that  the  conviction  should  be  affirmed. 
It  is  not  sufficient  for  the  prisoner  to  show  that  the  letter  might 
bear  another  meaning,  if  it  is  reasonably  capable  of  bearing  the 
meaning  imputed  to  it  in  the  indictment.  It  is  the  duty  of  the 
prisoner  to  show  by  special  circumstances  that  it  bore  the  con- 
struction he  contends  for.  I  think  that  the  false  pretences 
charged  may  be  fairly  inferred  from  the  letter,  and  that  the 
conviction  should  be  affirmed.  Conviction  affirmed. 
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Saturday,  June  9, 1877. 

(Before  Lord  Colbbidqb^  C.J.^  Mellob^  J.^  Lush^  J.^  Dbnman^  J., 

and  PoLiooE^  B.) 

Reg.  v.  Bell  and  JoBDAN.(a) 

Larceny — Proof  of  ownership  of  property — Official  liquidator  of  a 

trading  company — Winding-up. 

An  indictment  charged  the  prisoners  with  stealing  brass,  the  prO" 
perty  of  H.  The  evidence  was  that  the  brass  was  the  property 
of  a  trading  company  {limited),  and  that  it  was  seen  on  the 
company's  premises  about  twelve  days  before  it  was  missed  on  the 
24th  of  March,  1877 ;  that  the  company  was  being  woimd-up ;  and 
that  H.  was  the  official  liquidator.  A  copy  of  the  London 
Gazette,  dated  19th  May,  1877^  was  produced,  which  stated  that 
at  a  special  meeting  of  the  company  duly  convened,  and  at  a 
subsequent  special  general  meeting  {April  2&th),a  resolution  was 
passed  for  winding-up  the  company  voluntarily,  and  that  H.  and 
S,  were  appointed  liquidators  at  the  special  general  meeting. 

Held,  that  this  evidence  did  not  prove  that  the  brass  was  ths  pro- 
perty  of  H.  as  laid  in  the  indictment. 

CASE  reserved  for  the  opinion  of  this  Court  at  the  West 
Biding  Yorkshire  Qoarter  Sessions. 

The  prisoners  were  tried  before  me  at  the  Spring  General 
Quarter  Sessions  of  the  Peace^  for  the  West  Riding  of  the  county 
of  York,  holden  at  Wakefield,  on  the  second  day  of  April,  1877, 
on  an  indictment  which  charged  John  Bell  with  feloniously 
stealing,  on  the  23rd  March,  1877,  6cwt.  of  brass,  the  property 
of  Henry  Hart ;  and  Patrick  Jordan  with  feloniously  receiving, 
on  the  said  last  mentioned  day,  the  same  property. 

In  order  to  prove  that  the  said  Henry  Hart  was  the  owner  of 
the  property,  the  subject  of  the  indictment,  William  Yamey  was 
called  as  a  witness,  and  swore  that  he  had  been  the  secretary  of 
the  Cardigan  Iron,  Steel,  and  Wire  Company  (Limited)  down  to 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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Rbq.        the  time  of  the  winding-np  of  the  said  company,  as  mentioned  in 

^v.  i}^Q  notice  in  the  London  Oazette  set  out  below;  that  iJie  said 

joBDAK.      company  carried  on  business  at  Bri^htside-lane,  Sheffield  ;    that 

the  said  Henry  Hart  was  the  official  liquidator  of  the  said  company^ 

^^^^'       and  that  he  (witness)  saw  the  brass  mentioned  in  tho  indictment 

Larceny—    Bafo  on  the  12th  March,  1877,  at  the  said  place  of  business    in 

IntHctment—  Brightsi de-lane,  and  that  he  missed  it  on  the  24th  March,  1877. 

Evidence,     ^e  also  produced  a  copy  of  the  London  Oazette  of  the  19th  May, 

1876,  in  which  appeared  the  following  notice : 

The  Cardigan  Iron,  Steel,  and  Wire  Company  (Limited). 

Notice  is  hereby  giyen  that  at  a  special  general  meeting  of  members  of  the 
Cardigan  Iron,  Steel,  and  Wire  Company  (Limited),  doly  oonvened  and  held  at  tba 
Cutler's  Hall,  Sheffield,  in  the  County  of  York,  on  the  4th  April,  1876,  and  &t  a  sub- 
sequent special  general  meeting  of  members,  also  duly  convened  and  held  at  the 
Cutler's  Hall,  in  Sheffield  aforesaid,  on  the  26th  of  April,  1876,  the  foUowing  reoo- 
lution  was  duly  passed  and  confirmed : 

That  the  agreement  dated  the  18th  March  1876,  and  made  between  the  CardigaD 
Iron,  Steel,  and  Wire  Company  (Limited)^  of  the  one  part,  and  Joseph  Agnes  and 
Edwin  Parker  and  William  Booth  and  Joseph  Croft  and  Francis  Day  and  James 
Booz  Cave  and  Humphrey  Turner  and  Benjamin  Jones,  of  the  other  part,  be  and  is 
hereby  confirmed,  and  that  the  company  be  wound-up  Tcduntarily  in  accordance  with 
the  terms  of  such  agreement. 

And  at  the  said  subsequent  special  general  meeting  the  following  resolution  was 
duly  passed : 

(2.)  That  Messrs.  Henry  Hart  and  Robert  Henry  Sharp  be  and  are  hereby  ap- 
pointed liquidators  of  the  Cardigan  Iron,  Steel,  and  Wire  Company  (Limited). 

R.  H.  Seubp,  Chairman. 

The  certificate  of  incorporation  of  the  said  company  was  not 
produced^  and  no  other  evidence,  verbal  or  documentary,  was 
given  or  tendered  to  prove  that  the  said  Henry  Hart  was  the 
owner  of  the  property  mentioned  in  the  indictment. 

The  counsel  for  the  prisoners  objected  to  the  production  of  the 
said  copy  of  the  London  Oazette  as  evidence  of  the  matters  stated 
in  the  above  notice,  inasmuch  as  it  was  not  made  evidence  of  the 
truth  of  its  contents;  nor  was  it  the  proper  evidence  of  the 
voluntary  winding-up  of  a  limited  joint-stock  company  or  of  the 
appointment  of  an  official  liquidator  in  such  winding-up  under  the 
provisions  of  the  Joint  Stock  Companies  Act  1862  and  1867,  or 
either  of  them,  or  any  other  statutory  enactment ;  and  that  the 
London  Oazette  is  not  evidence  of  the  truth  of  the  contents  of  a 
notice  inserted  in  it  except  by  virtue  of  some  statutory  enact- 
ment. 

That  there  was  no  evidence  to  go  to  the  jury  of  the  existence 
of  the  Cardigan  Iron,  Steel,  and  Wire  Company  (Limited),  no 
certificate  of  incorporation  being  produced. 

That  the  copy  of  the  London  Oazette  produced  was  not 
evidence  in  this  case,  and  did  not  prove  the  existence  of  the  said 
company. 

That,  if  there  was  evidence  to  go  to  the  jury  of  the  existence  of 
the  said  company,  it  ought  to  have  been  proved  that  Henry 
Hart  was  the  official  liquidator  of  the  said  company,  that  there 
was  no  evidence  to  go  to  the  jury  of  this,  and  that  the  copy  of 
the  London  Oazette  produced  did  not  prove  this. 
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I  declined  to  stop  tlie  case  and  left  it  to  the  jnry^  and  they 
returned  a  general  verdict  of  guilty  against  both  prisoners,  but  I 
deferred  passing  sentence  untU  the  opinion  of  the  Court  for  the 
Consideration  of  Crown  Cases  Reserved  could  be  had  upon  the 
points  submitted  on  behalf  of  the  prisoners,  and  granted  bail. 

The  opinion  of  the  Court  is  therefore  requested : 

1.  Whether  the  prisoners  were  properly  convicted,  or 

2.  Whether  the  conviction  ouj?ht  to  be  quashed  upon  the 
objections,  and  the  points  or  any  of  them  submitted  by  the  counsel 
for  the  prisoners  at  the  bar. 

Henbt  Lbathah,  Deputy  Chairman. 

No  counsel  appeared  to  argue  on  either  side. 

Lord  CoLEBiDGB,  C.J. — It  appears  to  us  to  be  clear  that  there 
was  no  evidence  which  could  be  fairly  left  to  the  jury  to  show 
that  the  brass  stolen  was  the  property  of  the  prosecutor  Hart, 
or  that  he  had  ever  dealt  with  it  as  his  property.  The  evidence 
was  sufficient  to  show  that  he  might  have  had  a  title  to  the 
property,  but  fails  to  show  that  he  had  ever  taken  possession  of  it. 

The  rest  of  the  Court  concurred. 

Oanmction  quashed. 


V. 

Bbll  akd 

JOBDAM. 

1877. 

Proof  of 
oumership. 


NORTH    EASTERN    CIRCUIT. 

DUBHAH    SpBINQ  AsSIZES. 


March,  1877. 

(Before  Mr.  Justice  Lofes.) 
Agnew  v.  Jobson  and  othbbs.  {a) 

Medical  examination  of  prisoners — Magistrate's  order — Notice  of 

action — 11  ^  12  Vict.  c.  44,  ss.  8  and  9. 

A  magistrate  has  no  right  to  order  a/n  examinati'On  of  the  person 
of  a  prisoner.  An  examination  by  medical  men,  m  pursua/nce 
of  such  am,  order,  of  the  person  of  a  female,  in  custody  upon  the 
charge  of  concealing  the  birth  of  her  illegitimate  child,  constitutes 

(a)  Reported  by  Riohabd  Luck,  Esq.,  Barrister-at-Law. 
VOL.  XIU.  8   6 
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AoNBw  an  assault.    In  such  a  case  a  magistrate  is  not  entitled  to  notice 

JoBsoif  AKD        ^f  action  under  ss,  8  and  9  0/ 11  4*  12  Vict,  c.  44. 

OTHSBS* 

rpHTS  was  an  action  inBtituted  by  the  "  Vigilance  Aasodation 

^^'         A      for  the  Defence  of  the  Personal  Rights  of  Women  and 

Medical  exa-   Children  "  on  behalf  of  a  girl  named  Annie  Agnew  (convicted  at 

mincuion^    the  Winter  Assizes  at  Darham^  1875,  of  concealing  the  birth  of 

M^r^eto  ^^'  illegitimate  child),  against  Mr.  John  Jobson,  a  magistrate  for 

^'^wLr,^  ^  ^®  county  of  Durham,  Dr.  Alexander  McKay,   Mr.  William 

Christopher  Allan,  surgeon,  and  Police  Inspector  Banks,  for  two 

assaults  committed  upon  the  girl  in  forcing  her  to  undergo  two 

examinations  for  the  purpose  of  ascertaining  whether  or  not  she 

had  been  recently  delivered  of  a  child. 

Waddy,  Q*C.,  Blackwell,  and  Idddell,  for  the  plaintiff. 
Herschell,  Q.C.,  and  John  Edge,  for  the  defendants  Jobson, 
McKay,  and  Banks;  and  Wildey  Wright  and  Sutherst,  for  the 
defendant  Allan. 

Between  May  and  November,  1875,  the  plaintiff,  who  was  then 
a  ^1  of  eighteen  years  of  age,  was  delivered  of  an  illegitimate 
child  when  she  was  living  with  her  father  and  mother  at  Crook. 
In  November  they  removed,  and  the  empty  house,  having  been 
re-let,  was  in  process  of  being  cleansed  for  the  new  tenant,  when 
the  body  of  an  infant  was  found  under  a  flagstone  in  the  pantry, 
where  it  had  evidently  been  for  a  considerable  time.  Suspicion 
pointed  to  the  plaintiff  as  the  mother  of  the  child,  and  on  the 
15th  day  of  November,  1875,  two  policemen  went  to  the  house 
where  she  was  then  Uving,  and  put  questions  to  her  with  respect 
to  the  child.  She  replied  that  she  knew  nothing  about  it  and 
that  it  was  not  hers.  Further  inquiries  were  made,  and  on  the 
26th  day  of  November  she  was  apprehended  under  a  warrant  on 
a  charge  of  concealment  of  birth,  and  taken  to  the  police  station 
at  Crook,  and  there  examined  by  Dr.  McKay  at  the  instance  of 
the  police,  but  against  her  own  wishes.  The  examination  was  not 
complete,  for  Dr.  McKay  being  doubtful  in  his  own  mind  how  far 
he  was  justified  in  acting  under  the  authority  of  the  police,  set 
them  in  motion  to  procure  a  written  order  from  a  magistrate, 
which  was  at  once  granted  by  the  defendant  Jobson,  on  their 
assurance  that  the  order  was  a  usual  and  proper  one.  Armed 
with  this  order  Dr.  Mc£[ay,  accompanied  by  Mr.  Allan,  went  to 
the  police  station  on  the  following  day  and  although  she  assured 
them  she  had  made  and  signed  a  confession  to  the  police  that  the 
child  was  hers  and  that  there  was  no  necessity  for  a  second 
examination,  he  insisted  upon  again  examining  her. 

The  statement  of  claim  alleged  that  on  the  26th  day  of 
November,  1875,  whilst  the  plaintiff  was  under  arrest,  the 
defendant,  McKay,  at  the  instigation  and  request  of  the 
defendants,  Jobson  and  Banks,  unlawfully  assaulted  her,  and 
against  her  will,  and  without  her  consent  lifted  up,  and  partially 
removed  her  clothes,  and  subjected  her  to  a  wilful  and  indecent 
medical  examination  of  her  person ;  and  that  on  the  27th  day  of 
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Novemberj  1875^  tlie  defendants  McKay  and  Allan,  acting  at  the      Aoklvi 
request  and  instigation  of  the  defendants  Jobson  and  Banks,  and    ,  ^'    ^ 
ander  the  pretended  authority  of  an  unlawful  order  signed  and      othbbs. 

issued  by  the  defendant  Jobson,  purporting  to  authorise  what        

was  thereinafter  alleged  to  have  been  done,  unlawfully  assaulted       ^^^^' 
the  plaintiff,  and  against  her  will,  and  without  her  consent,  lifted  Mtdicai  exa- 
up   and  removed   her  clothes,   and  subjected  her  to  a  second    mmatUm-^ 
unlawful  and  indecent  medical  examination  of  her  person  :  and  ^^^^  ^f  ^ 
that  the  second  examination  was  wholly  wanton  and  Unnecessary.  ^^^.'''" 

The  defendant  Jobson  pleaded  ''Not  Guilty"  by  statute 
(11  &  12  Yict.  c.  44,  s.  10) ;  McKay  and  Allan  denied  the  assault 
and  pleaded  leave  and  licence  \  and  Banks  pleaded  ''  Not  Guilty '' 
by  statute  (21  Jas.  1,  c.  12,  s.  5,  and  2  &  8  Vict.  c.  93.) 

Notices  of  action  had  been  served  upon  the  defendants  Jobson 
and  Banks,  but  not  being  in  exact  accordance  with  the  require- 
ments  of  the  statutes,  were  not  put  in  at  the  triaL 

Annie  Agnew,  examined  by  Inddell,  said : 

Sergt.  Fleming  took  me  to  the  Crook  Police  Station,  on  the  25th  of  November, 
1875,  and  put  me  in  a  celL  Presently  Dr.  McKay  came  to  the  door  and  said,  <*  Come 
np  stairs,  I  have  come  to  examine  yon."  I  went  up  stairs  with  Mrs.  Fleming  (the 
wife  of  the  sergeant  in  charge)  into  abed  room.  Dr.  MciCay  followed,  and  told  me  to 
take  my  clothes  off.  I  refused.  I  said,  *'  I  would  like  to  see  more  of  the  matter  before 
I  would  let  him."  He  said,  **  You  must  take  off  your  clothes."  I  took  my  shawl  off, 
and  partially  undressed.  He  assisted  in  taking  my  polonaise  off.  He  took  it  off, 
and  laid  it  on  the  bed.  He  examined  my  breasts,  and  then  told  me  to  lie  down  on 
the  bed.  I  refused.  He  said  I  n^t  lie  down,  and,  putting  his  hand  on  my  shoulder, 
pushed  me  towards  the  bed.  I  then  laid  down  upon  it,  and  submitted  to  the  rest  of 
the  examination.  Mrs.  Fleming  asked  him  if  he  tiiought  I  had  had  a  baby.  He 
said  he  didn't  know,  I  might  or  I  might  not  have  had  one.  I  was  then  removed  to 
the  cells,  and  afterwards  confessed  to  Inspector  Banks  and  Sergeant  Fleming.  I 
signed  my  confession.  Next  day  Dr.  McKay  and  Mr.  Allan  came  to  see  me,  and  I 
was  again  taken  upstairs  into  the  bedroom  with  Mrs.  Fleming.  Dr.  McKay  said 
he  had  come  to  examine  me.  I  told  him  there  was  no  necessity  for  it,  as  I  had 
already  confessed.  He  told  me  to  undress.  I  refused.  He  replied  he  must  examine 
me ;  and,  taking  hold  of  my  polonaise  sleeve,  helped  me  off  with  it.  He  then  examined 
me  whilst  Mr.  Allan  looked  on.  When  the  examination  was  over  they  said  nothing 
to  me,  but  as  they  were  going  down  stairs  put  their  heads  together  and  began  to 
laugh. 

Cross-examined  by  Herschell,  Q.C. : 

Dr.  McKay  or  his  assistant  had  attended  our  family  when  ill  for  some  years,  but 
he  never  previously  attended  me.  When  he  came  to  examine  me  I  did  not  say, 
"Anyone  may  examine  me.**  I  did  say,  **I  had  never  had  a  child."  Dr.  McE^ay 
used  force,  and  pushed  me  on  to  the  bed  on  both  occasions.  He  helped  me  to 
pull  off  my  polonaise  as  anyone  would  help  me.  He  examined  me  across  my 
abdomen.  This  was  the  only  part  he  examined  except  my  breasts.  After  the  second 
examination  I  asked  him  to  speak  to  Sergeant  Fleming  so  that  I  might  be  made  more 
comfortable. 

Cross-examined  by  Wildey  Wright  : 

Mr.  Allan  did  not  speak  to  me  or  I  to  him  from  first  to  last  He  never  touched 
me  whilst  I  was  on  the  bed.    I  won*t  swear  he  ever  touched  me  at  alL 

The  reporter's  notes  of  the  trial  for  the  concealment  of  birth 
were  then  read,  from  which  it  appeared  Dr.  McKay  there  stated, 
and  Mr.  Allan  confirmed  him  as  to  the  second  examination, 
that  no  force  was  used  on  either  occasion ;  that  the  first 
examination  was  partial   and  incomplete;   that  when  about  to 

8  s  2 
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AoNxw      examine  her  the  second  time,  she  said,   '^I  have  alrea4y  con- 
^-  fessed,  and  there  is  no  use  in  your  examining  me,''  and  that^^^bilo 

wMMflf^    not  resisting,  she  had  done  nothing  by  way  of  expressly  giving 
— !-       consent. 

^^^^'  Eerschell,  Q.C.,  submitted  there  was  no    evidence    against 

[Medical  exa-  Inspector  Banks,  and  the  case  against  him  was  abandoned,  and 

mtfio^Vm—    he  contended  that  Jobson  was  entitled  to  notice  of  action  under 

M^'^auto  11  *  12  Vict.  c.  44,  s.  9.     Granted  he  had  no  authority,  he 

^^'^^Z  ^  was  purporting  to  act  as  a  magistrate  in  giving  the  order  and 

was  protected. 

Waddy,  Q.C.,  argued  he  was  not  entitled  to  notice.  A  man 
was  not  freed  from  the  legal  consequences  of  an  illegal  act, 
although  he  solemnly  believed  at  the  time  he  was  acting  wiihin 
his  duty. 

Lopxs,  J.,  ruled  that  Jobson  was  not  entitled  to  notice. 
Herschell,  Q.C.  submitted  that  plaintiff  must  elect  between  the 
first  examination,  where  there  was  evidence  only  against  McKay, 
and  the  second,  where  there  was  evidence  against  all  the  defen- 
dants, this  being  a  joint  action  in  a  joint  case.  The  learned 
Judge  concurred,  ana 

Waddy,  Q.C,  elected  to  go  on  with  the  second  examination. 
Herschell,  Q.C.,  and  Wright  called  no  evidence  for  the  defence. 
Herschell,  Q.C,  said  he  would  not  assert  in  point  of  law  the 
legality  of  any  warrant  for  the  examination  of  either  man  or 
woman.  He  preferred  to  appeal  to  the  experience  of  his  Lord- 
ship as  to  whether  it  had  not  been  frequenUy  done — to  make  an 
examination  of  a  prisoner's  person  when  suspected,  as  for  instance, 
when  a  man  had  been  charged  with  indecent  assault. 

Lopes,  J.- — Unless  the  jury  are  convinced  that  the  girl  gave 
her  consent  to  the  examination,  the  defendants  had  no  right  to 
do  it. 

Herschell,  Q.C,  asked  the  jury  not  to  believe  the  plaintiff's 
evidence,  but  rather  that  consent  had  really  been  given.  Even 
though  she  had  consented  through  misunderstanding  the  power 
and  authority  they  had,  that  would  still  constitute  assent. 

Lopes,  J.— I  think  there  is  a  great  difference  between  consent- 
ing and  submitting.  But  if  she  really  consented,  thinking  they 
had  the  power  to  compel,  that  would  do. 

Herschell,  Q.C,  said,  that  was  all  he  asked,  and  in  both  cases  he 
contended  the  girl  was  really  a  consenting  party.  With  regard 
to  Dr.  Jobson  he  had  made  an  order  in  the  interests  of  jastice  as 
he  thought,  although  he  was  mistaken  as  to  the  law.  Even 
supposing  the  examination  were  an  illegal  act,  it  was  absurd  to 
talk  of  the  girl  having  been  injured  in  her  feelings  or  person  in 
any  way. 

Wildey  Wright  followed  on  behalf  of  Allan,  asking  the  jury 
if  they  came  to  a  question  of  damages  to  assess  them  at  the  lowest 
coin  of  the  realm. 

LoPES,  J.  to  the  jury. — The  main  question  was,  had  the  plain- 
tiffs actually  consented  to  the  examination  which  took  place  on  the 
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second  occasion.     If  not,  then   the  examination   would  be  an      Aghbw 
assault,  illegal  and  unjustifiable ;  and  plaintiff  would  be  entitled   jobson 


AHD 


to  their  verdict.     But  if  she  consented,  then  they  must  find  for      oihebs. 
the  defendants.     If  she  consented  even  under  a  misapprehension       ~r 

of  their  power  they  must  still  find  for  the  defendants.     They        .' 

were  dealing  only  with  the  second  case,  and  it  was  for  them  to  Medical  exa- 
say,  whether  it  looked  like  the  girl  consenting,  when  she  told    "5S^J^^*~ 
the  doctors  it  was  no  use  their  examining  her,  as  she  had  con-    Magistrate 
fessed  all.     This  was  from  the  defendants^  own  statements.     The      to  order. 
plaintiff^s  statement  was  very  clear  and  decided,  and  agreed  in 
some  points  with  that.     If  she  consented,  even  although  it  was 
under  the  impression  that  the  persons  who  were  about  to  examine 
her  had  the  power  to  make  her  submit,  it  would  be  an  answer  to 
the  case.     The  order  given  by  the  magistrate  was  a  foolish  one 
and  Dr.  Jobson  must  have  known  little  of  the  law.     It  was  clearly 
not  a  case  for  exemplary  damages,  and  it  would  be  a  question  for 
them  whether  to  find  for  substantial  or  nominal  damages  if  they 
found  for  the  plaintiff.     The  defendants  had  acted  extremely 
foolishly  and  the  damages  might  be  such  as  to  show  in  unequivocal   ^ 
terms  that  neither  magistrates,  nor  policemen,  nor  medical  men 
m^  infringe  upon  the  rights  of  any  person. 

Verdict  for  the  plaintiff  for  oOZ.  Judgment  against  defendant 
Jobson  reserved  until  the  question  of  notice  decided. 

The  argument  came  on  for  hearing  on  the  8th  of  May,  in  the 
Court  of  Common  Pleas. 

Herschell,  Q.C.  {Edge  with  him)  for  the  defendant  Jobson,  cited : 
Selmes  v.  Judge  (L.  Rep.  6  Q.  B.  724) ;  Wordsworth  v.  Harley 
(1  B.  &  Ad.  391) ;  Roberts  v.  Orchard  (33  L.  J.  Ex.  65) ;  Wedge 
V.  Berkeley  (6  A.  &  E.  668;  6  L.  J.,  M.  C.  86). 

Waddy,  Q.C.  {Wilberforee  with  him)  for  the  plaintiff,  cited : 
Chamberlain  v.  King  (L.  Rep.  6  C.  P.  474) ;  Leete  v.  Hart  (L. 
Rep.  8  C.  P.  322) ;  Taylor  v.  Nesfield  (3  E.  &  B.  724) ;  Cook  v. 
Leonard  (6  B.  &  C.  354). 

Jime  26th,  1877. — Lopes,  J.,  in  delivering  judgment,  said :  This 
was  an  action  brought  by  Annie  Agnew  against  Jobson  and 
others  for  an  assault.  The  trial  at  Durham  resulted  in  a  verdict 
for  50Z.,  against  Jobson  and  two  others  of  the  defendants. 
Jobson  was  a  justice  of  the  peace  for  the  county  of  Durham. 
At  the  trial  it  was  contended  that  he  was  entitled  to  notice  of 
action,  which  had  not  been  given.  The  plaintiff  had  been  taken 
into  custody  upon  the  charge  of  concealing  the  birth  of  her 
illegitimate  child.  While  she  was  in  custody  an  application  was 
made  to  Mr.  Jobson,  who  made  an  order  for  the  examination  of 
her  person ;  in  pursuance  of  which  she  was  examined  by  two 
doctors,  the  two  other  defendants.  It  had  been  admitted  that 
Mr.  Jobson  had  no  right,  either  at  common  law  or  by  statute,  to 
order  the  examination,  but  that  he  had  acted  from  a  bond  fide 
belief  that  he  had  authority  to  do  so.  His  Lordship  then 
referred  to  the  statute  providing  for  notices  of  action  to  be  given 
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to  justices  (11  &  12  Vict.  c.  44,  ss.  8,  9),  and  expressed  his 

opinion  that  Mr.  Jobson  had  not  been  entitled  to  notice  of  action, 

on  the  ground  that  there  was  a  total  absence  of  any  authority  to 

do  the  act ;  and  that,  although  he  had  acted  bona  fide,  believing 

he  bad  such  authority,  there  had  been  nothing  on  which  to  groand 

the  belief^  no  knowledge  of  any  facts  upon  which  such  a  belief 

might  have  been  based. 

Judgment  for  the  plaintiffs 


QUEEN'S    BENCH. 

Friday,  Nov.  2,  1877. 

(Before  Gooeburn^  C.J.,  Msllor  and  Field,  J.J.) 

Be  Wilson,  (a) 

Extraditidn — Exemption  of  English  subject  by  treaty — Extradition 

Ad,  1870—33  8f  34  Vict.  c.  52. 

By  the  Extradition  Act,  1870,  s,  2,  "  where  an  arrangement  has 
been  made  with  any  foreign  state  with  respect  to  the  surrender 
to  such  state  of  any  fugitive  criminals j  Her  Majesty  may,  by 
Order  in  Council,  direct  that  that  Act  shall  apply  in  the  ease 
of  such  foreign  state,  ^  a/nd  may  limit  the  operation  of  such 
oi'der.  By  sect,  6,  *'  where  the  Act  applies  in  the  case  of  any 
foreign  state,  any  fugitive  criminal  of  that  state  becomes  liable 
to  be  apprehended  in  any  part  of  Her  Majesty's  dominions,  and 
surrendered  to  such  foreign  state  in  the  manner  provided  by  the 
Act 

An  arrangement  was  made  by  the  Crown  with  the  Swiss  Govern* 
ment,  whereby  it  was  provided  that  fugitive  criminals  should  be 
surrendered  to  that  Oovemment,  with  the  exception  tliat  no 
Swiss  subject  should  be  surrendered  to  the  British  Oovemment 
and  no  English  subject  should  be  surrendered  to  the  Swiss 
Oovemment. 

An  Order  in  Council,  relating  to  this  arrangem&nt,  declared  that 
the  Extradition  Act,  1870,  should  apply  to  Switzerland. 

W,,  a  British  subject,  was  arrested  on  prima  facie  evidence  of 

(a)  Reported  by  J.  M.  Lxly,  Esq.,  Barrister-at-Law. 
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larceny  in  Switzerland,  and  retained  in  custody  for  the  purpose   ^  Wilson  . 
of  being  surrendered  to  the  Sunss  Qovemment.  j^^ 

Held  that  the  exception  in  the  treaty  must  prevail  in  his  favour,        ! 

and  a  rule  for  Jiabeas  corpus  made  absolute.  Extradition-^ 

Exemption  of 

THIS  was  a  rule  habeas  corpus  to  discliarge  from  custody  one  ^'^i^  tubfect 
Wilson^  who  had  been  apprehended  on  a  charge  of  larceny 
alleged  to  have  been  committed  in  Switzerland.  The  return  to 
the  writ^  made  by  the  stipendiary  magistrate  sitting  at  Bow- 
street^  showed  that  the  prisoner  was  in  custody  under  a  charge 
of  larceny  alleged  to  hare  been  committed  in  Switzerland^  that 
the  prisoner  was  a  British  subject^  and  that  it  was  proposed  to 
surrender  him  to  the  Swiss  Government  under  the  Extradition 
Act,  1870.    This  Act  enacts  by  sect.  2  : 

Where  an  arrangement  has  been  made  with  any  foreign  state  with  respect  to  the 
snrrender  to  such  state  of  any  fugitive  criminals,  Her  Majesty  may,  by  Order  in 
Council,  direct  that  this  Act  shall  apply  in  the  case  of  such  foreign  state.  • 

Her  Majesty  may,  by  the  same  or  any  subsequent  order,  limit  the  operation  of  the 
order,  and  restrict  the  same  to  fugitive  criminals,  who  are  in  or  suspected  of  being  in 
the  part  of  Her  Majesty's  dominions  specified  in  the  order,  and  render  the  operation 
thereof  subject  to  such  conditions,  exceptions,  and  qualifications  as  may  be  deemed 
expedient. 

Every  such  order  shall  recite  or  embody  the  terms  of  the  arrangement,  and  shall 
not  remain  in  force  for  any  longer  period  than  the  arrangement. 

Every  sHch  order  shall  he  laid  before  both  Houses  of  Parliament  within  six  weeks 
after  it  is  made,  or,  if  Parliament  be  not  then  sitting,  within  six  weeks  after  the 
then  next  meeting  of  Parliament,  and  shall  also  be  published  in  the  London  Gazette* 

And  sect.  6  enacts  : 

Where  this  Act  applies  in  the  case  of  any  foreign  state,  every  fugitive  criminal  of 
that  state  who  is  in  or  suspected  of  being  in  any  part  of  Her  Majesty's  dominions, 
or  that  part  which  is  specified  in  the  order  applying  this  Act  (as  the  case  may  be), 
shall  be  liable  to  be  apprehended  and  surrendered  in  manner  provided  by  this  Act, 
whether  the  crime  in  respect  of  which  the  surrender  is  sought  was  committed  before 
or  after  the  date  of  the  order,  and  whether  there  is  or  is  not  any  concurrent  juris- 
diction in  any  court  of  Her  Majesty's  dominions  over  that  crime. 

In  1874  a  treaty  was  made  in  pursuance  of  the  statute  between 
the  British  Government  and  the  Government  of  the  Swiss  Con- 
federation^ and  such  treaty  contained  the  following  clause  : 

No  Swiss  shall  be  delivered  up  by  the  Swiss  Government  to  the  Gk>vemment  of  the 
United  Kingdom,  and  no  subject  of  the  United  Elingdom  shall  be  delivered  up  by 
the  Government  of  the  United  Kingdom. 

In  February  1875,  an  Order  in  Council  was  issued  which  recited 
the  treaty  and  declared  that  the  Act  should  be  in  force  as 
regards  Switzerland. 

R  Clarke,  for  the  prisoner,  was  stopped  by  the  Court. 

0.  Bowen,  for  the  Swiss  Government,  argued  that  the 
exception  which  the  treaty  contained  in  favour  of  British  subjects 
was  not  imperative,  and  that,  even  it  was^  it  went  beyond  the 
statute,  and  introduced  an  exception  which  the  statute  did  not 
authorise. 

A,  Venn  Dorey  watched  the  case  for  the  Crown. 

GoOEBUBN,  C.J. — [  am  not  sorry  that  this  discussion  should 
have  arisen,  as  I  happen  to  be  chairman  of  the  Koyal  Commission 
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lU  Wilson,    which  is  now  sitting  upon  the  question  of  extradition^  and  I  will 

take  care  that  this  blot  on  the  law  shall  be  remored.     It  is  a 

serions  blot  on  the  law  that  a  British  subject  who  commits  an 

£xiraditum—  offenco  in  a  foreign  country  should  escape  with  impunity  because 

^^'*T-^  he  is  a  British  simject.     But  I  think  the  point  is  one  on  which 

suject.  ^YiQYQ  can  be  no  doubt.    By  the  Extradition  Act  Her  Majesty 

is  empowered  to  apply  that  Act  to  particular  countries^ ''  subject  to 

any  condition^  exception^  or  qualification ''  made  by  treaty  with 

those    countries.      The   treaty   with    Switzerland    contaLas    an 

exception  in  favour  of  British  subjects,  and  the  Act  can  only 

have  application  so  far  as  it  is  consistent  with  the  treaty.     The 

prisoner,  therefore,  must  be  discharged. 

Mellou  and  Field,  JJ.  concurred. 

Jitdgment  accordingly. 

Solicitors  for  the  Swiss  Goremment,  FreshHeld  and  WiUiams. 
Solicitor  for  the  Crown,  The  Solicitor  to  the  Treasury. 
Solicitors  for  the  prisoner,  Wontner  and  Son. 


EXCHEQUER    DIVISION. 

June  13,  14  and  22,  1877. 

(Before  Cleasbt  and  PoIiLOOe,  BB.) 

LeTMAN    v.    LaTIHEB    and    OTHEBS.(a) 

Idhel — Calling  a  mem  "  a  convicted  felon  " — Galling  an  editor  of 
a  newspaper  *'  a  felon  editor  " — Action  for — Justification,  that 
he  had  been  previously  convicted  ^Statute  9  Oeo.  4,  c.  32,  sect.  3. 

The  calling  a  man  who  is  the  editor  of  a  neivspaper  "a  felon 
editor *'  is  the  same  a^s  calling  him  " a  felon"  and  to  coil  a 
p&i'son  who  has  been  at  soms  former  time  convicted  of  felony,  and 
Aflw  undergone  the  punishment  to  which  he  was  sentenced,  "  a 
felon,"  is  actionable,  inasmuch  as  by  sect.  3  o/  9  Oeo.  4,  c.  82, 
'*  the  punishment  so  endured  hath  the  like  effects  and  consequences 
as  a  pardon  under  the  Great  Seal  as  to  the  felony  whereof  the 
offender  was  so  convicted,"  and  therefore  he  is  thereby  restored  to 
his  original  status,  and  made  "  as  it  were,  a  new  man  with  a 
new  capacity  and  credit." 

(a)  Reported  by  H.  LnoH,  Esq.,  Barmter-at-Law. 
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Semble,  that  it  would  be  equally  actionable  to  say  of  such  a  person j  Lxtican 
"he  is  a  convicted  felon  ;"  for,  though  reading  the  words  favour*  li.^«» 
My  for  the  defendants,  it  might  be  said  ihey  only  mean  that  the  amdothbbs. 

plaintiff  had  at  some  former  time  been  convicted  of  felony,  yet 

they  ought  not  to  be  so  read,  nor  should  the  court  "favour  idle        ^^' 
and  injurious  words"  which  attach  the  infamy  of  felony,  <ind  £ii,el-~Caliing 
would  import  that  the  man  had  not  been  pardoned.  a  person  "  a 

A  slanderer  should  take  care  to  be  within  the  truth :  and,  had  the     SSl*?*^ 
defenda/nts  written  of  the  plaintiff  that  he  had  formerly  committed  u/eion  irfttor.'* 
a  felony,  or  had  been  convicted  of  felony,  that  would  have  been 
strictly  true,  and  could  have  been  justified ;  and  the  distinction 
is  not  a  verbal  one  merely,  for  the  two  statements  would  have 
a  different  effect. 

So  held  by  the  Exchequer  Division  {Oleasby  and  Pollock,  BB.),  on 
the  authority  of  Cuddington  v.  Wilkins  {Hob.  Rep,  pp.  67  amd 
81)  and  Hawk,  P.O.,  book  2,  c.  37,  s.  48,  and  cases  there  cited. 

THIS  was  an  action  for  libel  brought  by  the  plaintiff  against  the 
defendants  under  the  circumstances  set  forth  in  the  following 
pleadings : 

Statement  of  claim : 

1  The  plaintiff  resideB  at  Dartmouth,  in  the  connty  of  DeTon,  and  Ib  the  proprietor 
and  editor  of  a  newspaper  published  there,  and  called  the  Dartmouth  Advertiser. 

2.  The  defendants  are,  and  at  the  time  of  the  publications  hereinafter  mentioned 
were,  the  proprietors,  printers,  and  publishers  of  a  newspaper  called  the  Western 
Daily  Mercury,  the  heiiul  publishing  office  of  which  is  at  Plymouth,  in  the  said  county 
of  DoTon,  and  which  also  has  branch  publishing  offices  in  DeTonport,  in  the  said 
county,  and  in  the  city  of  Exeter. 

8.  The  defendants,  or  some  or  one  of  them,  also  edit  and  write  for  the  said  news- 
paper. 

4.  The  defendants  in  their  said  paper  called  the  Western  Daily  Mercury,  dated  on 
the  24th  day  of  April,  1876,  wrote,  printed,  and  published  certain  words,  which  words 
(omitting  for  the  sake  of  brevity  certain  words  appearing  in  the  original  at  the  place 
marked  with  asterisks)  were  as  follows : 

"  The  narrative  must  be  deferred  till  next  week.  *  *  *  The  history  of  the  Advertiser 
too  must  stand  over  *  *  *  its  present  editor  is  a  convicted  felon.  The  case  in  which 
a  certain  John  Leyman,  printer,  was  sentenced  to  twelve  months*  hard  labour  for 
stealing  feathers— a  case  of  which  Mr.  Foster  may  have  heard,  since  he  is  so  familiar 
with  the  chief  actor— will  be  reproduced." 

5.  The  defendants  in  their  said  newspaper  called  the  Western  Daily  Mercury,  dated 
the  6th  day  of  May,  1870,  wrote,  printed,  and  published  certain  words,  which  words 
(omitting  for  the  sake  of  brevity  certain  words  not  personally  relating  to  the  plaintiff, 
and  appearing  in  the  original  at  the  places  marked  with  asterisks)  were  as  follows : 

*' There  still  remain  to  be  recorded  Mr.  Foster's  controversies  with  the  Town 
Council  of  Dartmouth  *  *  *  and  the  facts  regarding  his  newspaper  (meaning  the 
plaintiff's  said  newspaper  the  Dartmouth  Advertiser),  and  its  bankrupt  felon  *  editor  * 
(meaning  the  plaintiff).  The  narrative  must  be  deferred  till  next  week.  It  is  worth 
the  telling." 

6.  The  woitls  set  out  in  paragraphs  4  and  5  were  writtezi,  printed,  and  published  by 
the  defendants  of  and  concerning  the  plaintiff,  and  were  so  written,  printed,  and  pub- 
blished  falsely  and  maliciously,  and  with  a  libellous  and  defamatory  sense  and 
meaning. 

7.  The  said  words  so  set  forth  in  paragraphs  4  and  5  were  also  so  falsely  and 
maliciously  written,  printed,  and  published  of  and  concerning  the  plamtiff  in  his 
business  and  calling  of  a  printer  and  newspaper  editor,  and  his  said  occupation  as  pro- 
prietor and  editor  of  the  said  Dartmouth  Advertiser  newspaper. 

8.  In  consequence  of  the  publications  set  forth  in  the  fourth  and  fifth  paragraphs, 
the  circulation  of  the  plaintiff's  said  newspaper,  the  Dartmouth  Advertiser,  has  already 
been  greatly  injured  and  has  much  decreased,  and  will  be  still  further  injured  and 
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LiTMAN  decreased.    The  plaintiff  has  also  already  experienced  diffionlty  is  gBtting  eapfSei 

V.  with  news  and  obtaining  persons  to  be  his  correspondents,  and  will  espezieooe  sti9 

IiATTinrw  further  difficulty  in  getting  supplied  with  news  and  obtaining  persona   to    correspo^ 

AND  OTHKBS.  With  him.    In  particular,  one  Sfr.  Robt.  Dart,  of  Churstou  Ferrers,  in   the  eotadjal 

Devon,  and  one  Mr.  Robt  Harris,  of  Totnes,  also  in  the  county  of  Devon,   who  iMti 

1877.  b^d  respectiToly  supplied  the  plaintiff  and  his  said  newspaper  with  news  aod  acted  as 
correspondents  to  the  plaintiff^s  said  newspaper,  in  consequence  of  the  said  pubhcatkaiff 


Ubel-^CalKng  refused  and  declined  any  longer  so  to  act.    The  yalue  of  the  goodwill  of  the 
a  person  **a    said  newspaper  has,  in  consequence  of  the  matters  hereinbefore  appealing,  beooBS 
convicted      And  is  greatly  lessened. 
ftlon^  or 

»» fUon  editor:'      The  plaintiff  claims  : 

1.  lOOOZ.  damages. 

2.  An   injunction  to   restrain    the    defendants    from     similar 
publications  in  future. 

3.  Such  further  or  other  relief  as  the  nature  of  the  case  maj 
require. 

Statement  of  defence : 

1.  The  defendants  do  not  admit  that  the  plaintiff  is  the  proprietor  and  the  editor  ol 
the  Dartmouth  Advertiser  newspaper. 

2.  The  defendants  do  not  admit  the  allegations  in  paragraphs  6,  7,  and  8  of  tfaa 
statemtot  of  claim. 

8.  The  defendants  deny  that  the  word  "  bankrupt "  in  the  quotation  from  their  said 
newspaper,  in  the  fifth  paragraph  of  the  statement  of  claim  set  out  was  intended  to  or 
did  refer  to  the  plaintiff. 

4.  And  the  defendants  further  say  that  the  plaintiff  has  been  convicted  of  felony, 
and  was  sentenced  to  twelve  months'  hard  labour  for  stealing  feathers. 

6.  The  words  in  the  fourth  and  fifth  paragraphs  of  the  statement  of  clalna  com- 
plained of  were  and  are  part  of  certain  articles  printed  and  published  in  the  defendants* 
said  newspaper,  each  of  which  articles  was  and  is  a  fair  and  bon&Jide  comment  opon 
the  conduct  of  the  plaintiff  in  his  publio  character  and  as  the  nominal  editor  and 
proprietor  of  the  Dartmouth  Advertiser,  a  public  newspaper,  and  was  printed  and 
published  by  the  defendants  as  and  for  such  comment,  and  without  any  malidous 
motiTe  or  intent  whateyer. 

Reply  and  Demurrer : 

1.  The  plaintiff  joins  issue  upon  the  first,  second,  and  fifth  paragraphs  of  the  defen- 
dants* statement  of  defence. 

2.  As  to  the  third  paragraph  of  the  statement  of  defence,  the  plaintiff  admits  the 
allegations  in  such  third  paragraph  contained. 

8.  As  to  the  fourth  paragraph  of  the  said  statement  of  defence,  the  plaintiff  (so  that 
such  admission  be  not  in  any  way  extended  or  taken  to  mean  that  he  ever  was,  in 
fact,  guilty  of  the  offence  referred  to)  admits  the  allegations  contained  in  such  fourth 
paragraph.  But  the  plaintiff  further  says  that  he  has  noTer  been  convicted  of  felony 
save  on  that  one  occasion,  which  is  the  occasion  mentioned  in  the  said  third  paragrqih 
of  the  statement  of  defence.  On  that  occasion  he  was  conylcted  of  the  snppoeed 
felony  by  a  court  duly  having  jurisdiction  in  that  behalf,  the  Court  of  Quarter 
Sessions  for  the  county  of  Cornwall ;  and  the  said  court,  having  jurisdiction  as  afore- 
said,  in  the  exercise  of  such  jurisdiction,  adjudged  that,  as  a  punishment  for  the  said 
supposed  felony,  the  plaintiff  should  be  imprisoned  and  kept  to  hard  labour  for  twelve 
calendar  months.  The  said  conviction  took  place  several  years  ago,  and  the  plaintiff,  as 
the  defendants  well  knew,  duly  endured  the  punishment  to  which  he  was  so  adjudged  as 
aforesaid,  for  the  said  supposed  felony,  and  thereby  became,  and  was,  and  has  ever 
since  been,  and  is,  in  the  same  situation  as  if  a  pardon  under  the  Great  Seal  had  been 
granted  to  him  as  to  the  said  supposed  felony  whereof  he  was  convicted  as  aforesaid. 

4.  The  plaintiff  demurs  to  the  said  fourth  paragraph  of  the  statement  of  defence 
on  the  ground  that,  while  the  statement  of  defence  admits  the  publication  of  the 
whole  of  the  libels  aUeged  in  the  statement  of  claim,  and  the  said  paragraph  is  pleaded 
to  the  whole  of  the  said  libels,  and  a  part  of  the  libel  charges  that  the  plaintiff  is  a  ooq- 
Ticted  felon,  nevertheless  the  said  fourth  paragraph  contains  nothing  which  justified 
or  is  otherwise  a  defence  to  that  portion  of  the  said  libel ;  and  the  plaintiff  also  demnrs, 
upon  other  grounds  sufficient  in  law  to  sustain  this  demurrer. 
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Demurrer  by  the  defendants  to  the  third  paragraph  of  the      Lbtkak 
plaintiffs  reply.  LAxmB 

Upon  the  action  coming  on  for  trial  before  Blackburn,  J,,  at  ^2„)  others. 

the  summer  assizes  for  Devonshire  in  1876,  at  Exeter,  a  jury        

could  not  be  procured,  and  his  Lordship,  after  a  short  argument        ^^' 
of  counsel  on  both  sides,  and  without  any  evidence  being  taken,  ubd^CaUing 
expressed  his  opinion  to  be  in  favour  of  the  defendants,  on  the   aptrson  **a 
ground  that  the  statement  in  the  alleged  libel  that  the  plaintiflF     SS^*?^ 
had  been   convicted  of  felony  was  strictly  true   and  that  the  »»yi/i,„'^jJU,. 
plaintiff  therefore  was  incapacitated  from  maintaining  his  action ; 
but  his  Lordship  postponed  giving  judgment  with  costs  for  the 
defendant  until  the  fourth  day  of  the  next  Michaelmas  sittings. 
In  November  last  the  plaintiff  moved  for  and  obtained  an  order 
in  the  Exchequer  Division  that  the  defendants  should  show  cause 
why  the  decision  of  the  learned  judge  at  the  trial  in  favour  of 
the  defendants  that  the  action  was  not  maintainable  should  not 
be  set  aside  and  a  new  trial  had,  on  the  grounds  that,  on  the 
facts  stated  in  the  pleadings  and  taken  as  admitted,  the  decision 
of  the  learned  judge  ought  to  have  been  in  favour  of  the  plain- 
tiff, and  that  the  action  was  maintainable ;  and  by  which  it  was 
also  ordered  that  the  demurrers  in  the  action  should  be  argued 
together  with  the  above  rule. 

Jxtms  13   and  14. — Oole^  Q.C.  and  Bidlen,  appeared  to  show 

cause,  and  contended  that  the  judgment  of  the  learned  judge 

was  right.     The  defendants  had  only  stated  of  the  plaintiff  what 

was  strictly  true,  viz.,  that  "  he  was  a  convicted  felon,''  and  no 

action  could  be  maintained  against  them  for  so  doing.   Alexcmder 

V.  The  North-Eastern  Railway  Company  (84  L.  J.  152,  Q.  B. ; 

6  B.  &  S.  340)  was  an  authority  in  favour  of  the  defendants. 

It  was  not  contended  in  that  case  that  if  the  statement  were 

true  it  would  be  a  Ubel.     [Pollock,  B. — Suppose  you  call  a  man 

a  bankrupt,  and  it  turns  out  only  that  he  was  one  twenty  years 

ago  ?]     The  principle,  or  rule,  "  Once  a  felon,  always  a  felon,'' 

was  in  point  and  applicable  here,  and  the  statute  of  9  Geo.  4, 

c.  82,  on  which  the  plaintiff  relied,  was  not  applicable  to  the 

case,  the  sole  object  and  purport  of  that  statute  being  to  remove 

certain  disabilities  attachiug  to  persons  convicted  of  felonies, 

which  prevented  their  evidence  being  receivable  in  a  court  of 

justice,  and   to  render  them  capable  witnesses.     The  plaintiff 

will  cite,  probably,  in  his  own  favour  the  cases  of  Gwynne  v.  The 

South'Ea^stem  Railway  Company  (18  L.  T.  Rep.  N.  S.  738)  and 

Biggs  v.  The  Great  Eastern  Railway  Company  {lb.  p.  482) ;  but 

the  charge  in  each  of  those  cases  was  one  of  misdemeanour  and 

nob,  as  here,  of  felony.     [Clbasby,  B.,  referred  to  Cuddvngton  v. 

Wilkms  (Hob.  Bep.  67)  as  an  authority  favourable  to  the  plaintiff, 

but  observed  that  in  that  case  there  had  been  no  conviction.] 

Collins,  Q.G.  and  Pitt-Lewis  for  tbe  plaintiff,  contra,  submitted 
first,  that  the  statements  contained  in  the  alleged  libels  were  not 
strictly  true  or  accurate,  and  on  that  ground,  therefore,  the 
plaintiff  was  entitled  to  have  judgment  in  his  favour.     To  say 
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Lbtman      of  the  plaintiff  at  the  time  in  question,  ''he  is  a  conyicted  felon,* 

V.  and   ''  is  a  felon  editor/'  were   utterly   untrue  and   inaccnrale 

awd^otSbm.   statements.     Had  it  been  said  that  he  "was,  or  had  been,  s 

convicted  felon,''   it    might  have  been   different;    and,    again, 

1877.        the    plaintiff   never    was   a   "  felon "    and    an    "  editor "    con- 

LibJT^UinQ  temporaneously.     The  libel,  therefore,  was  not  true,  the  phdntiff 

aper$on*^a  not    being    a    felon;     for    by    the    operation    of    the     statute 

convicted     9  (Jeo.   4,   c.   32,   B.   3,   he  became,  after  having  endured  tine 

''Mm'edUw:' Punishment,  in  the  same  position  as  if  he  had  been  pardoned 
under  the  Great  Seal ;  and  there  is  express  authority  that  to  say 
of  one  who  had  been  so  pardoned  "  he  is  a  felon  "  would  be 
actionable  (see  Ouddington  v.  Wilkiiis,  Hob.  Rep.  67   and  81 ; 
Owen,  150;  Moore,  869);  and  as  to  the  distinction  alluded  to 
by  Cleasby,  B.,  that  in  that  case  there  had  been  no  conviction^  it 
is  said  in  Hawkins'  P.C.,  book  2,  c.  37,  s.  48,  that  a  pardon  even 
after  conviction  so  far  clears  the  party  that  he  may   have  an 
action  for  a  scandal  in  calling  him  "  felon  "  after  the  pardon, 
and  be  a  good    witness  notwithstanding  the  conviction,  ''  the 
pardon  making  him  a  new  man,  and  giving  him  a  new  credit  and 
capacity."     So  in  Bex  v.  Crosby  (2  Salk.  689 ;  1  Lord  Baym. 
39)  where,  on  trial  at  bar  for  high  treason,  the  prisoners  excepted 
to  the  evidence  of  one  Smith,  who  had  stood  in  the  pillory  for 
libel,  it  was  argued  for  the  Crown,  in  support  of  the  witness's 
evidence,  that  the  infamy  flowed  from  the  crime  and  not  from 
the  punishment,  and  that  Smith's  crime  was  not  infamous  nor 
deserving  of  such  punishment;  and  Holt,   G.J.,  without  deter- 
mining that  point,  held  that  Smith  was  restored  by  the  general 
pardon  of  2  Will.  &  M.  which  operated  by  way  of  restoration, 
and  made  him    ''a  new   creature."      Aerain  in  Boston's  case 
(Latch.  22)   a  parson  was  deprived  of  his  benefice  by  the  Eccle- 
siastical Court  for  adultery,  and,  a  general  pardon  coming  afber- 
wards  which  pardoned  the  adultery,  it  was  held  that  the  parson 
was  thereby,  ipso  facto,  restored  to  his  benefice  without  suit  in 
the  Ecclesiastical  Courts.     Oelier's  case,  too  (Sir  T.  Baym.  Bep. 
869),  is  a  strong  case  in  favour  of  the  plaintiff.     The  learned 
judge  and  reporter  there  says  :  '^  It  was  debated,  admit  a  witness 
be  convicted  of  felony  and  afterwards  pardoned,  whether  he  shall 
thereby  be  restored  to  be  a  good  witness  ?    And  my  Lord  Chief 
Justice  Scroggs  and  myself  were  of  opinion  that  he  could  not, 
because  the  pardon  doth  take  away  the  punishment  due  to  the 
offence,  but   cannot  restore  the  person   to  his  reputation ;  and 
of  that  opinion  was  Justice  Nichols  in  Ouddington  v.  WUkins^ 
case  (Moore  872,  pi.  1213) ;  but  my  brothers  Jones  and  Dolbein 
contra.     And  so  afterwards  did  I  conceive,  for  in  the  case  of 
Cuddington  v.   Wilkins,  as  it  is  reported  in  Hobart,  it  is  said 
that  the  pardon  takes  away  not  only  pcenam  but  reatum"    See 
also  Vatigham/s  case  (5  Co.  Eep.  49).     AH  these  authorities  show 
that  a  pardon  clears  the  man  and  makes  him  a  '' new  creature," 
and  that  all  the  consequences  of  the  crime  fall  with  and  are 
washed  away  by  it ;   and  then  the  stat.  9  Geo.  4,  c.  32,  a.  3, 
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enacts  that  the  Buffering  the  panishment  shall  have  the  same     Lbtkam 
effect  as  a  pardon.     But^  even  if  the  statement  were  true  in  one  ^• 

Bense^  they  went  far  beyond  the  tmth^  and  were  so  inaccurate  ^m^  othbbs. 

as  to   mi^e  them  libellous.     In  Owynne  ▼.  TJie  South-Eastern        

Railway  Oompany  (18  L.  T.  Rep.  N.  S.  738)  the  plaintiff  had        ^^^7. 
been  convicted  before  a  magistrate  of  travelling  on  the  defen-  jubel-^CdOing 
dants'  line  without  a  ticket^  and  was  sentenced  to  a  fine  of  \s.    a  person^' a 
and   costs,   or  in  default  to  three   days'  imprisonment.      The     ^victed 
defendants  published  placards  stating  he   had  been  convicted,  « /{^  edtW." 
&c.,  and  describing  the  alternative  as  '^  imprisonment  with  hard 
labour ; "  and  in  an  action  for  libel,  the  defendants  having  pleaded 
the  truth  of  the  statement  in  their  placard,  Cockburn,  C.J.,  said  the 
first  question  for  the  jury  was  whether  the  defendants'  account  of 
the  conviction  was  substantially  correct ;  and  in  summing  up  to  the 
jury,  he  said :  "  If  you  are  called  to  account  for  a  libel,  you  can 
say,  I  have  said  no  more  than  the  truth ;  but  if  you  go  beyond  the 
truth  and  state  what  you  cannot  prove,  then  you  are  liable,  and  it 
is  for  the  jury  to  say  what  you  will  have  to  pay  to  the  man 
of  whom  you  have  chosen  to  say  something  defamatory  which 
you  cannot  make  good.''     So  here  it  was  ''  beyond  the  truth,"  to 
say  of  the  plaintiff  '^  he  is  a  convicted  felon,"  and  ^'  he  is  a  bankrupt 
and  felon  editor."     It  was  a  libel  to  write  and  publish  the  words 
"  he  is  a  bankrupt "  of  a  person  who,  though  he  were  a  bankrupt 
twenty  years  ago,  had  since  fully  paid  all  his  liabilities  and  was 
now  solvent ;  and  as  to  the  '^  felony,"  that  had  been  purged  by 
his  enduring  the  punishment  to  which  he  was  sentenced,  and  so 
he  was  restored  to  his  original  status  and  condition.     They  cited 
also  Bigga  v.  The  Oreat  Eastern  Railway  Oompany  (18  L.  T.  Rep. 
N.  S.  482  ;  16  W.  R.  902) ;  and  Hawk.  P.  0.,  book  2,  c.  46,  s.  206. 

Ovo',  adv.  vult. 
June  22. — The  judgment  of  the  Court  was  delivered  by 
Cleasby,  B. — ^In  this  case  the  question  appears  to  be  well  raised 
upon  the  demurrer  in  the  pleadings.  It  is  an  action  for  libel,  and 
two  libels  are  complained  of,  contained  in  a  newspaper  called  the 
Western  Daily  Mercury,  under  the  dates  of  the  24th  day  of  April, 
1876,  and  Ist  day  of  May,  1876.  If  the  paper  of  the  24th  day  of 
April  is  considered,  a  different  question  might  arise  from  that 
which  does  arise  upon  the  paper  of  the  1st  day  of  May.  It 
seems  quite  clear  that  the  defendants  are  bound  by  what  they 
wrote  on  the  Istday  of  May  without  reference  to  what  was  written  on 
the  24th  day  of  April ;  unless  we  get  at  the  meaning  of  what  was 
written  on  the  1st  day  of  May,  it  is  necessary  to  refer  to  what  was 
written  on  the  24th  dayof  April.  In  the  present  case  the  article  of  the 
Ist  day  of  May  has  by  itself  a  clear  meaning,  and  a  person  buying 
that  newspaper  on  the  1st  day  of  May,  withouthaving  seen  thepaper 
of  the  previous  wQek,  would  necessarily  give  the  article  that  meaning. 
The  facts  of  the  present  dase,  as  they  appear  upon  the  pleadings, 
may,  for  the  purpose  of  raising  the-  question,  be  stated  as  follows  : 
By  the  statement  of  claim  the  plaintiff  states  that  he  was  the 
editor  of  a  paper  called  the  Dartmouth  Advertiser^  and  he  com- 
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plains  that  on  the  1  Bt  day  of  May  the  defendants  in  their  newspaper 
referred  to  the  plaintiff  as  the  ''  felon  editor/'  By  the  statement 
of  defence  the  defendants  justify  this  reference  by  alleging  that 
the  plaintiff  had  been  convicted  of  felony^  and  was  sentenced  to 
twelve  months'  hard  laboor  for  stealing  feathers.     In  his  reply 

jjhd^CaiKng  ^^^  plaintiff  alleges  that  after  his  conviction^  which  took  place 

a  person ''a   some  years  ago^  the  plaintiff  underwent  his  sentence  of  twelve 

mivtdflc/     months'  imprisonment  and  hard  labonr^  and  so  became  as  cleared 

(( ftifff^  ^cStor.''  f^om.  the  crime  and  its  consequences  as  if  he  had  receiyod  the 
Queen's  pardon  under  the  Great  Seal.  To  this  there  is  a 
demurrer,  and  so  the  question  is  raised.  In  the  statement  of 
defence  there  was  also  a  paragraph  that  the  alleged  libel  com- 
plained of  was  a  fair  comment  upon  the  conduct  of  the  plaintiff  in 
his  public  character  as  editor  of  the  Advertiser,  and  to  this  there 
was  also  a  demurrer  in  the  reply.  This  was  not  argued  before 
us,  it  being  clear  that  such  a  justification  could  not  be  upheld  in 
law,  and  upon  that  demurrer  there  must,  of  course,  be  ijadg- 
ment  for  the  plaintiff.  But  the  other  question  is  one  of  some 
difficulty,  that  question  being  whether  a  man,  who  has  been 
convicted  of  felony  and  undergone  his  sentence,  can  afterwards 
be  called  a  "  felon  "  without  making  the  person  calling  him  so 
liable  to  an  action.  We  cannot  doubt  that  calling  a  man,  who  is 
the  editor  of  a  newspaper,  a  ''felon  editor,"  is  the  same  as 
calling  him  a  ''  felon."  The  question  could  not  have  been  raised 
before  the  passing  of  the  9  Geo.  4,  c.  32.  By  the  3rd  section  of 
that  Act,  it  is  enacted  as  follows :  ''  And  whereas  it  is  expedient 
to  prevent  all  doubts  respecting  the  civil  rights  of  persons 
eonvicted  of  felonies  not  capital,  who  have  undergone  the 
punishment  to  which  they  were  adjudged :  Be  it  therefore 
enacted,  that  where  any  offender  had  been,  or  shall  be,  convicted 
of  any  felony  not  punishable  with  death,  and  hath  endured  or 
shall  endure  the  punishment  to  which  such  offender  hath  been 
or  shall  be  adjudged  for  the  same,  the  punishment  so  endured 
bath,  and  shall  have  the  like  effects  and  consequences  as  a  pardon 
uader  .the  Great  Seal  as  to  the  felony  whereof  the  offender  was 
so  <x)nxicted :  provided  always,  that  nothing  herein  contained, 
nor  the  enduring  of  such  punishment,  shall  prevent  or  mitigate 
any  punishment  to  which  the  offender  might  otherwise  be  law- 
fully sentenced  on  a  subsequent  conviction  for  any  other  felony." 
The  general  title  of  the  Act  relates  to  evidence,  but  the  particular 
recital  to  this  section  introduces  a  new  question,  the  civil 
status  of  particular  persons.  The  question  therefore  becomes 
this,  whether  a  person  who  has  committed  a  felony,  and  received 
the  Queen's  pardon,  can  be  called  a  ^'  felon."  Upon  this  question 
the  authorities  are  clear.  The  case  of  Ouddington  v.  WUkins 
(reported  in  Hobart's  Reports,  p.  67),  is  as  follows :  '*  Cudding^- 
ton  brought  an  action  on  the  case  against  Wilkins  for  calling 
him  '  thief.'  The  defendant  justified,  because  before  time  he 
had  stolen  somewhat.  The  plaintiff  replied,  that  since  the 
supposed  felony   the   general  pardon  in  the    seventh  year    of 
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blie  King  was  made^  and  makes  the  nsaal   averment  to  bring      Lbtxan 
;7riiiDa3elf  within  the  pardon.     Whereupon  the  defendant  demurs,      la^^b 

,^  See  Staundford  Plac.  Coronae^  lib.  iii.  180^  that  if  a  man  arrested   and  othbbs. 
^'  for  felony  break  prison^  he  shall  lose  his  battail ;  but  yet^  if  the 
l^ing  pardon  him  that^  it  is  restored  (F.  Coronsd^  281^  1  &  2 
B.  3 ;  P.  Coronea,  154) ;  so  here,  the  felony  is  by  pardon  extinct.  Libel^CalUng 
""'^'Y*  And  in  the  end  this    case   was    adjudged   for    the    plaintiff,    a  person  "a 
«-;^*'  though,  it  may  be,  he  knew  him  not  to  be  within  the  pardon;     ^/"^*»'^ 

for  there  is  no  cause  to  favour  idle  and  injurious  words.  But,  ^'feion  eaitor:* 
perhaps,  if  he  had  arrested  him  for  the  felony  after  pardon,  it 
might  have  been  excused  if  he  knew  it  not,  because  it  is  an  act 
of  justice  "  {vide  residuum  infra,  fol.  81).  The  case  is  afterwards 
stated  more  fully  at  p.  81,  when,  I  suppose  judgment  was  given, 
and,  after  stating  the  facts,  it  is  said  that  it  was  adjudged  for 
the  plaintiff,  "  for  the  whole  Court  were  of  opinion  that,  though 
he  were  a  thief  once,  yet  when  the  pardon  came  it  took  away 
not  only  poenam,  but  reatum,  for  felony  is  contra  coronam  et 
dignitatem  regis"  and,  it  proceeds  :  " Now,  when  the  King  had 
discharged  it  and  pardoned  him  of  it,  he  hath  cleared  the  person 
of  the  crime  and  infamy,  wherein  no  private  person  is  interested 
but  the  commonwealth  whereof  he  is  the  head,  and  in  whom 
all  general  wrongs  reside,  and  to  whom  the  reformation  of  all 
general  wrongs  belongs .''  And  there  is  much  more  to  the  same 
effect.  The  case  is  again  referred  to  in  a  late  part  of  the  same 
reports,  four  years  afterwards,  at  p.  293,  in  a  case  of  Searle  v. 
William^s,  where,  in  the  judgment,  it  is  said :  '^  And  therefore  I 
hold  that  if  a  man  shall  call  him  '  felon '  or  '  thief,'  he  may  have 
his  action  as  upon  any  other  pardon,  which  we  resolved  in  the 
case  of  Guddiiigton  v.  Wilkins,"  Now,  the  word  "  felon "  was 
there  made  use  of,  which  makes  it  the  same  as  the  present  case. 
It  is  unnecessary  to  refer  to  the  other  authorities  cited  in  the 
argument  in  support  of  so  clear  and  unquestioned  a  decision,  and 
one  BO  reasonable  and  so  just.  One  text  book  may  be  cited 
(Hawkins*  Pleas  of  the  Crown,  book  2,  c.  37,  s.  48,  title 
"  Pardon''),  where,  in  the  margin^  the  authorities  are  collected. 
He  says :  '^  As  to  the  second  great  point,  viz.,  what  is  the  effect 
of  a  pardon  ?  I  take  it  to  be  settled  at  this  day  that  the  pardon 
of  a  treason  or  felony,  even  after  a  conviction  or  attainder,  does  so 
far  clear  the  party  from  the  infamy  and  all  other  consequences  of 
his  crime  that  he  may  not  only  have  an  action  for  a  scandal  in 
calling  him  traitor  or  felon  aft<er  the  time  of  the  pardon,  but  may 
also  be  a  good  witness  notwithstanding  the  attainder  or  con- 
viction ;  because  the  pardon  makes  him^  as  it  were,  a  new  man, 
and  gives  him  a  new  capacity  and  credit."  The  conclusion 
therefore  is  inevitable  that,  if  calling  the  plaintiff  a  ''felon 
editor  "  involves  calling  him  a  felon,  the  plaintiff  is  entitled  to  his 
actioUj  and  there  muse  be  judgment  for  the  plaintiff  upon  the 
demurrer  to  the  reply.  It  is  not  necessary  to  decide  what  would 
have  been  the  result  if  the  defendants  had  only  said  of  the 
plaintiff^  as  they  do  in  the  first  paper^  of  the  24th  of  Aprils ''  he  is 
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LsnuM      a  convicted  felon/'    In  that  case  there  woold  be  more  doabt^  in 

V*  the  absence  of  any  decided  case,  aa  to  the  effect  of  these  words  : 

AND  0THBK8.   ^^^  ^^  uilght  bc  said^  if  you  choose  to  read  the  words  faroarably 

for  the  defendants^  that  they  only  mean  that  he  has  been  at  some 

^^        former  time  convicted  of  felony.     Bat  it  rather  seems  to  us  that 
lAhel^CalHng  ^^^7  Ought  not  to  be  read  so  favourably,  and  that  the  result 
a  person  *<a   Ought  to  be  the  same.     It  is  not  true  to  say  of  the  plaintiff  that 
^mcted     (€  \^Q  ig  a  convicted  felon."     He  is  a  convicted  felon  who  has  been 
^'fdm'ecUtorr  pc^oned,  and  is  a  pardoned  felon,  and  the  felony  is  at  tlie  time 
extinguished.     The  calling  him  a  felon  and  attaching  the  in&my 
of  felouy  to  him  would  import  that  he  had  not  been  pardoned. 
It  would  have  been  a  different  matter  if  the  defendants   had 
written  of  the  plaintiff  that  he  had  previously  committed  a  felony, 
or  had  been  convicted  of  felony.     That  would  have  been  strictly 
true   and  could  have  been  justified,  although  the   fact   of  die 
sentence  having  been  suffered  was  withheld.     At  least,  such  is 
our  opinion ;  and  the  distinction  is  taken  in  the  case  of  Ovddingion 
v.  WilhinSy  at  page  82  of  the  report.     The  distinction  ia  not  a 
verbal  one  merely ;  but  the  two  statements  would  have  a  different 
effect.    A  man  stating  that  another  was  a  felon  would  be  listened 
to  as  informing  his  hearers  that  the  individual  was  infamons  and 
to  be  shunned ;  but  the  man  who  stated  that  another  man  (per- 
haps the  editor  of  a  newspaper  and  in  a  respectable  position)  had 
been  convicted  of  felony  twenty  or  thirty  years  ago  would  pro- 
bably himself  be  more  condemned  than  tiie  man  he  spoke  of. 
But,  however  small  the  distinction  may  be,  a  slanderer  should 
take  care  to  be  within  the  truth.     The  Court  says,  in  the  case 
of  Ouddington  v.    Wilhins  (Hob.   82)^  where  the  distinction  is 
takeuj  "  and  it  was  held  no  great  difference,  though  this  had  been 
a  special  pardon  and  not  known  to  the   defendant^  for  he  most 
take  heed  at  his  peril  that  he  do  no  man  wrong,  and  there  is  no 
necessity  nor  use  of  slanderous  words  to  be  allowed  to  ignorants.^' 
The  cases  are  numerous  in  which  the  injurious  statement  has  gone 
beyond  the  truth  and  has  been  rendered  actionable.     Having 
regard  to  the  authorities  referred  to,  we  cannot  think  that  the 
learned  judge  was  correct  in  saying  that  the  statement  should  be 
read  as  a  statement  that  the  plaintiff  had  been  convicted  and  was 
literally  true.     It  appears  to  us  that  judgment  ought  to  be  given 
for  the  plaintiff  on  the  demurrer,  and  that  there  should  be  a  new 
trial  for  the  purpose  of  assessing  the  damages^  which  the  plaintiff 
might  take,  as  he  shall  be  advised,  on  the  two  libels^  or  on  that  of 
the  Ist  day  of  May. 

Judgment  for  the  plaintiff  on  the  demurrer — Order  for  a  new 
trial. 
Solicitors  for  the  plaintiff,  Oooke,  Kingdon,  and  Ootton,  agents 
for  John  Daw  and  Son,  Exeter. 

Solicitors  for  the  defendants,  Surr,  Oribble,  and  Bunton,  agents 
for  /.  W.  Wilson,  Plymouth. 
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COURT  OF  QUEEN'S  BENCH. 
Thursday,  November  15th,  1877. 
(Before  O'Brien,  Fitzqbbald  and  Barry,  J.J.) 

Lowe  v.  Collum.  (a) 

Mcdicums  prosecution — Threatening  letter — Qttestion  to  be  svb- 
mitted  to  jury — Bona  fdes  of  prosecutor — Information  given  to 
the  authorities. 

In  an  action  for  maliciously  causing  a  summons  to  be  issued  for 
sending  a  threatening  letter,  the  fact  of  the  defemlant  having 
sworn  an  information,  followed  by  a  prosecution  in  fad,  is  not 
sufficient  to  render  the  defendant  liahle.  The  issvs  as  to  whether 
the  defendant  did  the  acts  complained  of  should  have  been  sub- 
mitted to  the  jury.  If  the  defendant  honestly  believed  the 
letter  to  hanje  been  in  the  hamdwriting  of  the  plaintijf,  when  he 
laid  the  case  before  the  authorities,  he  would  be  entitled  to  a 
verdict,  even  though  such  a  belief  was  unfounded  in  fact  and 
should  subsequently  appear  to  ha/ve  been  unreasonable. 

THIS  was  an  action  for  malicions  prosecution.  The  plaint 
alleged  that  ''The  defendant  falsely  and  maliciously,  and 
without  reasonable  or  probable  cause,  caused  a  summons  to  be 
issued  by  a  certain  justice  of  the  peace,  then  having  jurisdiction 
to  issue  such  summons,  that  a  complaint  had  been  made  to  him 
that  the  plaintiff  had  maliciously  sent  to  the  defendant  a  letter 
threatening  to  kill  or  murder  the  defendant  and  other  persons 
named  in  the  said  letter,  and  had  caused  the  said  letter  to  be 
received  by  the  defendant,  the  plaintiff  knowing  the  contents 
thereof,  and  commanding  the  plaintiff  to  appear,  on  the  hearing 
of  the  said  complaint,  at  a  certain  court  of  petty  sessions  on  the 
day  therein  named,  before  such  justices  as  should  be  there ;  and 
the  defendant  falsely  and  maliciously,  and  without  reasonable  or 
probable  cause,  procured  the  said  summons  to  be  served  on  the 

(a)  Reported  by  OioiL  R.  Boghb,  Esq.,  Barrlater-at-Law. 
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^^*       plaintiff,  and  the  plaintiff  having  appeared  at  the  said  court  of 
CoiIjm.      P^^^y  sessions  pnrsaant  to  the  exigency  of  the  said  smnmons, 

the   defendant  falsely  and  maliciously,  and  without  reasonable  or 

1877.        probable  cause,  appeared  before  the  said  court,  and  there  gave 
Malicious     evidence    on   oath   that   the    plaintiff    had    sent   him    a     lettCT 
protecutionr-'  threatening  to  kill  or  murder  the  defendant,  and  procured  the 
Threatening    further  sittings  of  the  said  court  to  be  adjourned,'*  and  attended 
at  the  further  sitting  of  the  court  and  gave  further  evidence  to 
the  same  effect,  and  the  court  then   dismissed  the   complaint, 
thereby  terminating  the  prosecution.      The   defendant    in    his 
defence  traversed  the  doing  of  the  acts,  and  also  the  malice^   and 
the  fact  of  the  acts  being  done  without  reasonable  and  probable 
cause.      The  first  issue  was,  *' Whether  the  defendant  did  the 
acts  or  any  of  them  in  the  first  count  mentioned.^'     At  the  trial 
it  appeared  that  the  plaintiff  and  defendant  had  a  serions  dispute 
about  business  matters,  and  that  the  defendant  received  a  letter 
threatening  his  life ;  this  letter,  after  having  shown  it  to  his  yrife 
and  son,   he   forwarded   to   the   authorities   at    Dublin    Castle, 
together  with  a  letter  stating  that  he  believed  the  threatening* 
letter  to  have  been  written  by  the  plaintiff,  and  inclosing  a  letter 
admittedly  in  the  handwriting  of  the  plaintiff.     In  consequence 
of  this  criminal  proceedings  were  instituted  by  the  Grovemment, 
and  the  plaintiff  was  prosecuted  at  petty  sessions.   The  magistrates, 
however,  dismissed  the  summons.     The  defendant  gave  evidence 
against  the  plaintiff  before  the  court,  and  had  also,  as  a  witness, 
sworn  an  information  against  the  plaintiff.     The  present  action 
was  then  brought  by  the  plaintiff.      At  the  close  of  the  case 
counsel  for  the  defendant  asked  for  a  direction  upon  the  first 
issue  upon  the  ground  that  the  swearing  of  the  information  was 
the  only  act  proved  to  affect  the  defendant,  and  that  that  did  not 
render  him  liable.     This  the  learned  judge  declined  to  accede 
to.     In  his  charge,  according  to  his  report,  he  stated  that  *'  he 
would  leave  the  first  issue  for  their  consideration,  and  that  in  the 
event  of  a  verdict  for  the  plaintiff  the  Court  above  would  decide 
whether  there   was    evidence  proper  for  their  consideration  to 
sustain  the  affirmative  of  that  issue  which  for  the  purpose  of  the 
trial  he    thought   there   was,   namely,  the   defendant's    act   in 
swearing  the  information  followed  by  the  prosecution  in  fact." 
The  learned  judge  then  submitted  the  following  questions  to  the 
jury:    1st,  Did  the  letter  convey  a  threat  to  kill  or  murder? 
2ndly,  Did  the  defendant  so  understand  the  letter,  and  honestly 
believe  it  conveyed  such  a  threat  ?     3rdly,  Did  he  honestly  and 
reasonably  believe  that  the  letter  was  in  the  plaintiff's  hand- 
writing ?     4thly,  Did  the  defendant,  so  far  as  he  was  shown  to 
have  acted,  act  maliciously  ?     The  jury  answered  questions  1,  2, 
and  3  in  the  negative,  and  4  in  the  affirmative.     The  judge  then 
told  them  that,  in  consequence  of  answers  Nos.  3  and  4,  they 
should   find   a  verdict   for   the   plaintiff.      The   damages   were 
assessed  at  800Z.     A  conditional  order  having  been  obtained  to 
set  aside  the  verdict. 
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Hamilton,  Q.G.  (with  him   Holmes ,    Q.G.  and  Irwine)    for   the       Lows 
plaintiff,  showed  caase. — Where  there  is  a  ready  mode  of  ascer-  ^' 

taining  the  tmth,  and  the  opportunity  of  doing  so  is  neglected  by        J^^ 
the  defendant,  the  absence  of  inquiry  is  an  element  in  determining        1877. 
the  question  of  the  absence  of  reasonable  and   probable  cause :      TifT^ 
Perryman  v.  Lister  (L.  R.  3  Ex.  197.)    Similarity  of  handwriting  prosecutu^ 
is  not  per  se,  and  without  other  circumstance,  "  probable  cause '' :    Thrtateimg 
Clements  v.  Ohrly  (2  Oar.  &  Kir.  686.)     See  also  Dubois  v.  Keats       ^^^' 
(11  Ad.  &  El.  329),  Eager  v.  Dyott  (5  Car.  &  Payne  4),  Broad  v. 
Ham  (5  Bing.  N.  C.  722),  Ravenga  v.  Mackintosh  (2  B.  &  Or.  693), 
Douglas  v.  Oorbett  (6  El.  &  Bl.  511). 

Munroe,  Q.O.,  and  McLoughlen,  Q.C,  for  the  defendant  contra. 

O^Bbien,  J. — ^We  are  all  of  opinion  that  there  should  be  a  new 
trial  upon  the  ground  of  misdirection.  The  reason  for  this  is  that 
Serjeant  Armstrong  mentions  in  his  report  that  he  told  the  jury 
he  would  leave  the  first  issue  to  them;  and  then  he  says  that  at  the 
end  of  his  charge  he  gave  in  questions  in  writing  to  the  jury,  but 
he  omitted  to  refer  to  the  first  issue.  Our  opinion  is  that,  if  the 
defendant  honestly  believed  that  the  letter  was  written  by  Lowe, 
his  subsequent  conduct  was  not  such  as  to  render  him  liable  on 
the  first  issue.  The  first  issue  should  have  been  found  in  his 
favour.  As  to  the  question  of  the  weight  of  evidence,  I  do  not 
concur  with  my  brethren  that  the  verdict  should  be  set  aside  on 
that  ground.  I  should  be  slow  to  set  aside  a  verdict  which 
depended  upon  the  demeanour  of  the  witnesses,  and  with  which 
the  judge  who  tried  the  case  expressed  his  satisfaction. 

FiTZOEBALD,  J. — I  concur  in  opinion  with  my  brother  O'Brien 
that  there  should  be  a  new  trial ;  but  I  do  not  rest  my  judgment 
on  the  ground  of   misdirection  alone.     It  seems  to  me  that,  if 
the  objection  is  open  to  the  defendant,  first,  that  there  was  a 
misdirection  on  the  first  issue ;  secondly,  I  am  of  opinion  that 
the  trial  so  far  as   relates  to  that  issue  was  unsatisfactory,  and 
thirdly,  that  the  verdict  on  that  issue  was  against  the  weight  of 
evidence.     The  first   issue,   whether  the  defendant  caused  the 
summons  to  be  issued  and  the  plaintiff  to  be  prosecuted  as  alleged 
was  the  important  question  between  the  parties.     The  learned 
judge  reports  that  he  informed  the  jury,  "  That  he  would  leave 
the    first   issue    to    their    consideration,    and    that    there  was 
evidence  proper  for  their  consideration  to  sustain  the  affirmative 
of  that  issue,  namely,  the  defendant's  act  in  swearing  the  in- 
formation followed  by  the  prosecution  in  fact.     If  the  first  issue 
had  been  left  to  the  jury  with  that  instruction  only,  I  should  have 
no  hesitation  in  coming  to  the  conclusion  that  in  this  particular 
case  the  instruction  was  erroneous.  The  case  is  peculiar.    There  is 
no  doubt  that  the  prosecution  was  in  fact  instituted  and  carried  on, 
and  the  summons  sued  out,  at  the  instance  of  the  public  prosecutor, 
and  not  by  the  defendant,  and  further  that  the  actual  position 
of  the   defendant  in  making  his   information  was   as  a  witness 
alone.     Prima  facie,  therefore  he  is  not  responsible  for  the  prose- 
cution, and  the  mere  making  of  the  information,  followed  by  the 
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L'jwB       subseqaent  proceedings  at  petty  sessions^  would  not  make  him  liable. 
*'•  He  may^  however,  on  other  grounds,  be  answerable.     The  defen- 

*      dant   set   the   authorities  in   motion  by  his  letter  to  the   Chief 

1877.        Secretary  of  the  20th  Sept.  1876,  and  if  he  then  entertained  the 

^jTTr:        opinion  and  did  believe  that  the  letter  called  the  threafcening 

prosecution—  l©tt^©r  was  in  the  plaintiflPs  handwriting,  and  laid  the  case  before 

Threatening   the  authorities  with  a  view  to  bring  the  offender  to  justice^   he 

letter.        would  not  be  responsible  for  the  prosecution  that  followed,  even 
though  it  was  clear  he  was  mistaken,  and  though  the  opinion  he 
entertained  should  subsequently  appear  to  have  been  unreason- 
able.    But  if,  on  the  other  hand,  the  defendant,  by  a  statenient 
wilfully  false — that  is  to  say,  by  representing  the  letter  in  question 
to  be  in  the  handwriting  of  the  plaintiff  when  he  either  knew 
that  it  was  not — or  did  not  believe  that  it  was — ^induced  the  public 
prosecutor  to  enter  on  the  inquiry  and  institute  an  unfoanded 
prosecution,  then  he  may  justly  be  held  responsible  for  the  con- 
sequences.    This  view  of  the  case  does  not  appear  to  have  been 
submitted  to   the  jury,   nor   was   their   opinion  taken  upon  it. 
However,  it  does  not  appear  that  the  first  issue  was  in  any  form 
actually  submitted  to  the  jury.     The   learned   judge    seems  to 
have  withdrawn  it  from  their  consideration,  for  he  reports,  ''  at 
the  close  of  my  observations  I  asked  them  to  give  replies  to  the 
following  questions,'^  the  third  and  fourth  of  which  were:  ''Thirdly, 
did  the  defendant  honestly  and  reasonably  believe  that  the  letter 
was  in  the  plaintiff's  handwriting ;  fourthly,  did  the  defendant,  so 
far  as  he  was  shown  to  have  acted,  act  maliciously  ? ''     The  jury 
answered  number  three  in  the  negative  and  four  in  the  affirmative, 
and  the  judge  adds,  "  and  I  then  informed  them  that,  consequent 
on  their  finding  on  three  and  four,  they  should  find  a  verdict  for 
the  plaintiff.^'     The  special  questions  so  submitted  to  the  jury 
appear  to  have  been  pointed  at  the  issues  on  ''  reasonable  and 
probable  cause  '*  and  "  malice,^^  and  so  far  to  have  been  proper 
and  pertinent ;  but  in  my  opinion  the  findings  on  them  did  not 
warrant  a  direction  on  the  first  issue.      If  the  objection  as  to  mis- 
direction is  not  open  to  the  defendant,  it  seems  to  me,  neverthe- 
less, that  the  trial  of  the  first  issue  was  so  unsatisfactory  that  the 
verdict  on  it  ought  not  to  be  permitted  to  stand.     It  was  matter 
of  controversy  at  the  bar  as  to  the  course  actually  taken  at  the 
trial  as  to  that  issue ;  and  it  is  by  no  means  clear,  at  the  present 
moment,  whether  it  was  submitted  to  the  jury,  and  if  so  in  what 
form,  or  whether  it  was  made  the  subject  of  direction.     Sup- 
posing that  the  first  issue  was  properly  sent  to  the  jury  it  seems 
to  me  that  their  verdict  on  it  was  so  much  against  the  weight  of 
evidence,  that  it  ought  to  be  sent  to  a  second  trial.     I  abstain 
from  going  into  any  detailed  comment,  as  the  case  is  to  be  tried 
again  ;  but  I  may  say  that  I  am  influenced  in  this  by  a  careful 
examination  of  the  correspondence  between  the  defendant  and 
the  Chief  or  Under-secretary  and  the  police  authorities,  and  further 
that  the  public  prosecutor  did  not  act  on  the  letter  of  the  20th 
Sept.  1876  alone  nor  until,  after  a  careful  examination,  the  experts 
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employed  by  him  had  iDiue  to  the  opinion  that  the  threatening       Lowb 
letter  was  in  the  handwriting  of  the  plaintiff.     It  was  urged,     ^  *'• 

however,  that  we  ought  not  to  interfere  with  the  verdict  on  the        

^ound   that  it   was  against  the  weight  of  evidence,  when  the        1877. 
jadge  reported  himself  to  be  not  dissatisfied  with  it.     This,  no     jflT'- 
doubt,  is  the  correct  rule,  and  we  generally  act  on  it  in  this  court,  proseauionr— 
We  are  now  dealing  with  the  verdict  on  the  first  issue  alone,  and    Threatening 
we  think  that  the  weight  to  be  usually  given  to  the  opinion  of  the        ^^^' 
judge   is  very  much  lessened,  if  not  entirely  removed,  in  the 
present  instance  by  the  instruction  to  the  jury,  that  the  evidence 
on  which  tbey  might  find  this  issue  for  the  plaintiff  was  "  the 
defendant's  act  in  swearing  the  information,  followed  by  the  pro- 
secution in  fact.'* 

Babey,  J.  concurred  with  Fitzgerald,  J. 

The  verdict  was  accordingly  set  aside  as  being  against  the 
weight  of  evidence,  and  for  misdirection. 


Jrelanlf. 


COURT  OF  QUEEN'S  BENCH. 

Michaelmas  Attsr-Sittings. 

November  27th  and  28th,  1877. 

(Before  May,  C.J.) 

Beg.  at  the  pboskcution  of  Bridge  v.  Casey,  (a) 

Right  of  challenge  t^  jurors — Criminal  information  for  libel — Jury 
struck  under  tlie  old  system — Practice — Over-ruling  demurrer  by 
the  Croion  to  a  challenge. 

In  a  criminal  information  for  libel,  tried  und/rr  the  old  system  of 
striking  a  jury,  the  defendant  ha^  a  right,  after  tJie  jury  panel 
has  been  reduced  to  twenty 'four,  to  continue  his  challenges. 

In  Ireland,  under  39  8f  40  VicU  c.  78,  s,  10,  the  defendant  in  such 
ca^e  may  challenge,  without  cause,  six  jurors. 

The  court  will  not  necessarily  allow  a  demurrer  by  the  Grown  to  a 

(«)  Reported  by  CsciL  R.  Roghx,  Esq.,  Barrister-at-Law. 
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Rbo.  challenge,   even    though,   should   its   decision  in   allowing    (he 

GArar  demurrer*  he  wrong,  it  can  afterwards  he  set  right, 

1877.        /CRIMINAL   information    for    libel.     The  facts  appear  fully 

-7-7        v>/     reported  in  13  Cox  0.  C.  310.     By  order  of  the  Court  of 

infwma^n--  Q^®®^'^  Bench^  the  case  was  tried  by  a  special  jury  of  the  city  of 

bhallenge  of   Dublin^  struck  under  the  old  system.     The   sheriff  of  the  city 

iwTor»—      accordingly  returned  a  panel  of  forty-eight  names ;    twelve  were 

'^^^^"**      then  objected  to  by  each  side,  and  a  panel  of  twenty-four  names 

was  then  returned.     On  the  name  of  William  B.  Martin  being 

called,  he  was  challenged  peremptorily  by  the  defendant.     The 

challenge  was  demurred  to  on  behalf  of  the  prosecutor. 

Butt,  Q.O.  (with  him  William  O'Brien  and  John  Roche),  for  the 
defendant,  relied  on  39  A  40  Vict.  c.  78,  sect.  10,  which  enacts: 
''That  in  all  civil  trials  in  the  Superior  Courts  the  plaintiff  or 
plaintiffs  on  the  one  hand ;  and  the  defendant  or  defendants  on 
the  other  respectively,  shall  be  entitled  to  challenge  without  cause 
assigned,  in  all  six  jurors,  and  in  the  inferior  courts  three  jurors ; 
and  in  all  trials  of  indictments  for  misdemeanour  and  informations^ 
the  person  or  persons  on  trial  shall  be  entitled  to  challenge,  with- 
out cause  assigned,  in  all  six  jurors.'^  In  case  there  should  be  a 
defect  of  jurors,  there  is  provision  made  to  prevent  such  an 
inconvenience  by  3  A  4  Will.  4,  c.  91,  sect.  28,  which  enacts 
that  where  a  full  jury  shall  not  appear  from  any  cause  the  court 
has  a  power  to  supply  the  defect  by  ordering  a  tales  de  circum- 
stantibus,  to  be  supplied  by  the  sheriff.  By  34  &  35  Vict,  c,  65, 
sect.  39,  provisions  are  made  preserving  the  practice  in  cases  of 
juries  struck  under  the  old  system.  Sect.  42  preserves  the 
custom  of  tales  de  circumstantihus.  [May,  O.J. — ^It  is  admitted 
the  accused  always  had  the  right  to  challenge  for  cause;  the 
question  now  is.  Can  he  challenge  six  without  cause  ?] 

Armstrong,  Serjeant  (with  him  Heron,  Q.C.  and  Peter  (yBrien), 
for  the  prosecutor,  in  support  of  the  demurrer. — ^When  an  order 
has  been  made  by  this  court  for  a  special  jury  to  be  struck 
under  the  former  practice,  which,  according  to  law,  still  remains 
unaltered,  when  a  jury  is  so  struck,  by  no  possibility  can  any  jury 
or  jurors  try  the  case,  except  that  special  jury ;  and  if  there  are 
not  sufficient  jurors  in  attendance  the  first  time  the  case  comes  on 
to  be  tried,  there  is  unavoidably  a  remanet  pro  defedu  juratorum. 
Yet,  when  according  to  the  old  system  forty-eight  were  returned 
by  the  sheriff,  and  when  the  parties  appeared  in  the  Crown  office 
and  struck  off  twelve  each,  reducing  the  panel  to  twenty-four, 
and  when  a  sufficient  number  of  jurors  (fifteen)  now  appear,  it  is 
contended  that  the  defendant  has  a  further  right  of  peremptorily 
challenging  six  jurors.  The  result  will  be  that  there  never  can, 
by  any  possibility,  be  a  jury  of  twelve  found.  If  the  trial  be  had 
before  a  wrong  jury,  partly  composed  of  tales  men,  by  no  possi- 
bility can  it  be  rectified.  We  submit  the  court  should  allow  the 
prosecution  to  go  on  at  our  peril.  This  course  was  adopted  in 
Reg.  V.  Oray  (6  Ir.  Law  Rep.  266),  where  the  question  was  whether 


racHce. 
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the  right  of  peremptory  challenge  existed  in  a  case  of  felony.  In        Rbq. 
that  case  Perrin^  J.  said  that  he  was  of  opinion  on  the  trial  that^  ^' 

though  he  was  aware  a  different  practice  had  existed  in  England,        ' 

and  although  he  was  not  satisfied  with  some  Irish  cases  quoted        1877. 
by  the  Crown,  he  should  still  over-rule  the  challenge,  for  the      (f^^  j 
purpose  of  having   the  case  settled  by  the  Court.     It  is  the  information— 
universal  practice   to  allow  a  demurrer  of  this  nature   on  the    vhaimge  of 
part  of  the  Crown.     No  case  can  be  cited  in  which  it  was  not     Mora— 
done. 

Butt,  Q.C.,  denied  that  this  was  the  practice,  and  was  about 
to  reply  for  the  defendant,  when  he  was  stopped  by  the  Court.  i 

May,  C.J. — The  terms  of  this  10th  section  are  very  plain  and 
unambiguous.  It  provides  that  in  cases  of  trials  of  indictment 
for  misdemeanour  and  information  the  person  or  persons  on  trial 
should  be  entitled  to  challenge,  without  cause  assigned,  in  all  six 
jurors;  and,  no  matter  what  may  be  my  opinion  as  to  the  expediency 
of  such  a  provision,  I  cannot  do  otherwise  than  abide  by  it.  It 
is  an  extraordinary  thing  that  the  Legislature  should  have 
intended  such  a  result  as  this,  that  the  defendant,  having  struck 
off  twelve  names  out  of  the  forty-eight,  should  afterwards  have 
the  power  of  striking  off  six  more.  At  the  same  time,  I  am  not 
prepared  to  escape  from  the  plain  construction  of  the  words  of  this 
statute.  I  do  not  think  I  am  justified  in  allowing  the  demurrer 
under  these  circumstances.  I  therefore  over-rule  the  demurrer 
and  allow  the  challenge. 
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OXFORD  CIRCUIT. 

Stafford  Spring  Assizes,  1877. 

March  6th  and  7th. 

(Before  Mr.  Justice  Lindlet.) 

Reg.  v.  Sutton,  Slater  and  Johnson;    Malbon,  Swindals  and 

Upton,  {a) 

Night  poaching  —  Occupation  of  land — "Armed"  —  *' Offensive 
weapon  " — 9  Oeo,  4,  c.  69,  «.  9 — Practice — Amendment. 

A  variance  between  the  allegation  of  the  occupation  of  land  in  an 
indictment  for  night  poaching,  and  the  proof  of  the  occupation 
willy  if  not  such  as  to  have  misled  the  prisoners,  be  amended  at 
the  trial.  Night  poachers  carrying  things  not  apparently 
weapons  but  capable  of  being  used  as  such  and  brought  out  t-o 
serve  for  both  ha/rmless  and  offensive  purposes ^  are  "  armed  " 
within  the  meaning  of  9  Oeo,  4,  c.  69,  s.  9. 

THE  prisoners  were  indicted  for  night  poaching,  armed,  on 
land  in  the  occupation  of  the  prosecutor. 

Boddam  prosecuted. 

John  Rose  defended  the  prisoners  Sutton,  Slater,  and  Johnson. 

0.  /.  Da/rling  defended  the  other  prisoners. 

The  prisoners  formed  part  of  a  band  of  about  a  dozen  men, 
who  were  found  by  the  gamekeepers  of  the  prosecutor  at  night, 
some  in  a  green  lane  in  his  occupation,  others  in  an  adjoining 
field  belonging  to  him,  but  not  in  his  own  occupation.  Through 
this  field  and  across  the  lane  and  over  the  field  on  the  other  side 
of  the  lane,  ran  a  public  footpath  with  stiles  at  each  side,  of  the 
lane.  At  one  end  of  the  lane  was  a  public  road.  The  prisoners 
were  seen  traversing  the  footpath  and  were  apprehended  by  the 
keepers  in  the  lane.  Slater  and  Upton  had  sticks  of  the  ordinary 
thickness  of  rustic  walking  sticks.  Sutton  had  a  small  pitch- 
fork, the  head  composed  of  two  steel  prongs  about  half  the  size 
of  those  of  a  common  pitchfork ;  they  were  loosely  fitted  into  a 
socket  in  a  cane  handle  and  might  be  put  in  or  taken  out  easily. 
He  held  it  in  one  hand,  and  presented  towards  the  keepers  to 
prevent  their  approach,  but  did  not  thrust  it  into  them.     He, 

(a)  Reported  by  John  Roab,  Esq.,  Barrister-at-Law. 
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however^  threw  stones  with  his  other  hand.     It  appeared  in        Rw. 
evidence  that  such  an  instmment  as  the  pitchfork  was  used  by    g^^^*;,  ^^j^ 
poachers  to  remove  bushes  which  obstructed  their  nets.     Stones      Othxbb. 
which  resembled  those  on  the  land  and  field  were  thrown  by  the        — 
poachers  at  the  keepers.  ]^' 

Counsel  for  the  prisoners  submitted  that  the  occupation  of  the  Night  poack- 
field  was  misdescribed  in  the  indictment ;  that  the  prisoners  were  ing—Evidaux 
only  on  the  public  footway  in  the  lane ;  that  the  sticks  were  of  --'4«««*»«»'- 
the  kind  used  merely  to  carry  or  to  extend  the  nets^  and  were  not 
''bludgeons"  or  "any  other  offensive  weapons"  within  the  mean- 
ing of  the  statute ;  that  the  fork  was  not  designed  for  use  as  a 
weapon^  nor  was  it  used  as  such ;  the  stones  were  not  offensive 
weapons — they  were  not  brought  by  the  prisoners  to  the  locus  in 
quo  (E.  V.  Qricey  7  C.  &  P.  803),  but  picked  up  there. 

LiNDLEYy  J.  summed  up. — ^The  Act  of  Parliament  does  not 
require  the  place  to  be  described  with  minuteness^  and  although 
if  a  judge  thought  that  a  variance  in  the  description  misled  the 
prisoner  the  indictment  would  fail^  yet  in  such  a  case  as  the 
present,  where  the  prisoners  would  not  have  been  misled^  I 
should;  if  necessary,  amend.  Some  of  the  men  were  seen  by 
the  keepers  in  the  ploughed  field  and  the  lane  where  they 
were  for  the  purpose  of  taking  game.  There  can  be  no  doubt 
that  if  persons  are  out  obviously  for  the  purpose  of  taking 
game  with  nets  they  may  be  considered  as  intending  to 
take  game  wherever  they  find  it  and  in  whatever  field  they 
pass  over,  and  it  is  not  necessary  to  show  any  intention  to 
take  it  in  any  particular  field.  Next,  were  they  armed  ? 
This  indictment  must  fail  if  you  think  they  were  not.  In  the 
first  place,  it  is  not  necessary  that  all  should  be  armed.  [His 
Lordship  read  the  section  of  the  statute  (a).]  Sutton  had  the 
fork.  Slater  a  stick,  and  Upton  a  stick.  What  a  ''  bludgeon"  is, 
I  do  not  know.  It  is  a  thick  stick  and  where  the  degree  of 
thickness  begins  which  makes  it  a  bludgeon  I  cannot  tell.  K 
the  instruments  were  not  taken  out  for  offensive  purposes  the 
prisoners  would  not  be  *'  armed.'^  But  if  you  are  satisfied  that 
they  were  taken  out  for  poaching  purposes,  for  carrying  nets  and 
also  for  resisting  the  keepers,  the  prisoners  would  be  armed.  It 
does  not  follow  that  because  an  instrument  can  be  used  for 
another  purpose  the  pei*son  carrying  it  would  not  be  armed. 
Was  that  fork  for  a  double  object  ?  If  you  come  to  that  con- 
clusion you  may  find  that  Sutton  was  armed  within  the  mean- 
ing of  the  Act.  If  you  think  it  was  taken  out  for  removing 
bushes  and  also  of  being  used  for  resistance,  then  he  would 
be  armed.  So  as  to  the  sticks.  Then  as  to  the  stones.  This 
lane    was    a   grassy  place,    but   some    evidence    showed    that 

(a)  9  Gfeo.  4,  c.  69,  s.  9,  enacts  that  if  any  persons  to  the  number  of  three  or  more 
together  shall  by  night  onlawfnlly  enter  or  be  in  any  land,  whether  open  or  inclosed, 
for  the  pturpose  of  taking  and  destroying  game  or  rabbits,  any  of  such  persons  being 
armed  with  any  gnn,  crossbow,  firearms,  bludgeon,  or  any  other  offensive  weapon, 
each  and  every  of  such  persons  shall  be  gnilty  of  a  misdemeanour. 
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Rig.         it  was  cnt  up    by  carts   so    as   to  render  it   probable    there 

SuTTo  i.       fll^o^ld  be  stones  there.     It  is  said,  too,  if  I  go  out  to  poach  and 

Othsbs.      P^^^  ^P  stones  by  the  wayside  to  arm  myself,  the  case  is  not 

within  the  statute.     But  there  is  some  evidence  they  were  brought 

^^'        to  the  place.     Now,  could   Sutton  throw  stones  with  his  right 

Nightpoack-  hand  without  stooping  7     Is  not  the  inference  this,  that  he  had 

ing-^j^idence  them  in  his  hand  ?     Moreover,  one  stone  was  found  in  Sutton's 

^Amendment  pocket.     It  is  for  the  jury  to  say  whether  this  man,  or  some  or 

one   of  them,  was  armed  with  an    offensive  weapon  within  the 

description  I  have  laid  down. 

Verddct,  Ouilty  ;  Sentence,  fifteen  months  imprisonment  each. 


QUEEN^S    BENCH    DIVISION. 

Friday,  November  80th,  1877. 
(Before  Cockbubn,  C.J.  and  Mellor  and  Lush,  JJ.) 

Reg.  v.  Holbeook.  {a) 

Libel — Newspaper — Autlwrity  to  editor — Protection  of  proprietor — 

6^7  Vict.  c.  96,  s.  7. 

Upon  a  criminal  information  for  libel  it  was  proved  that  the  three 
defendants,  the  proprietors  of  the  newspaper  in  which  the  lihel 
appeared,  took  an  active  part  im  the  management  of  the  paper, 
but  had  given  a  general  authority  to  a  competent  editor  to 
publish  whatever  he  thought  proper  in  the  literary  pa/rt  of  it. 
At  the  trial,  evidence  was  tendered  by  the  defendants  to  prove  that 
the  libel  was  published  without  their  authority,  consent,  or  know- 
ledge and  without  want  of  due  care  or  caution  on  their  pari, 
vnthin  the  meaning  of  6  Sf  7  Vict.  c.  96,  s.  7.  The  judge  refused 
to  hea/r  this  evidence  and  directed  tJie  jury  that  the  section  did 
not  apply.     Upon  a  rule  for  misdirection, 

Held  by  Oockbum,  O.J.  and  Lush,  J.  {dissentiente  Mellor,  J.),  that, 
notwithstanding  the  authority  to  the  editor,  it  wa>s  a  question  for 
the  jv/ry  whether  the  protection  given  by  this  section  applied  to  the 
defendants ;  and  that  there  must  be  a  new  trial. 

THIS  was  a  criminal  information  for  libel,  tried  at  Winchester 
before  Lindley,  J.  and  a  special  jury,  a  verdict  of  guilty 
having  been  found  against  the  defendants,  who  are  the  proprie- 
tors and  publishers  of  the  Portsmouth  Times  and  Naval  Gazette. 

(a)  Reported  by  M.  W.  MoEbllab,  £fiq.,  Barrister-at-Law. 


CBtMtNAL  LAW  GASBS.  651 

The  information  had  been  granted  at  the  instance  of  Mr.  John        Rao. 
Howard,  the  clerk  of  the  peace  for  the  borongh  of  Portsmouth  "• 

who,  in  effect,  had  been  charged  by  an  article  in  that  newspaper        

with  haying  packed  a  grand  jury  at  the  borough  quarter  sessions,        1877. 
for  the  purpose  of  improperly  dealing  with  an  indictment  for       i70_ 
personation  at  a  municipal  election.  Newspaper-- 

The  defendants,  who  pleaded  Not  Guilty  only,  were  proved  to  Lia&hty  of 
be  the  publishers  of  the  paper  and  to  be  actively  engaged  in  the  proprietors, 
management.  It  appeared,  however,  that  they  employed  a  com- 
petent editor  to  superintend  that  part  of  the  paper  in  which  the 
libel  appeared,  and  he  had  general  authority  to  publish  whatever 
he  thought  proper.  The  defendants  then  tendered  evidence  to 
show  their  exemption  from  liability  under  the  7th  section  of  Lord 
Campbells  Act  (6  &  7  Vict.  c.  96).  This  evidence  the  learned 
judge  refused  to  admit,  and  he  directed  the  jury  that  the  defen- 
dants were  not  in  a  position  to  avail  themselves  of  that  section. 

The  words  of  the  7th  section  of  6  A  7  Vict.  c.  96,  are 

That  whensoever  upon  the  trial  of  any  indictment  or  information  for  the  publication 
of  a  libel,  under  the  plea  of  not  guilty,  evidence  shall  have  been  given  which  shall 
establish  a  presumptive  case  of  publication  against  the  defendant  by  the  act  of  any 
other  person  by  his  authority,  it  shaU  be  competent  to  such  defendant  to  prove  that 
such  publication  was  made  without  his  authority,  consent,  or  knowledge,  and  that  the 
said  publication  did  not  arise  from  want  of  due  care  or  caution  on  his  part. 

On  the  3rd  Nov.  Oole,  Q.O.  obtained  a  rule  nm  for  a  new  trial 
on  behalf  of  the  defendants,  on  the  ground  of  misdirection  in  the 
judge's  statement  that  the  defendants  were  criminally  responsible 
for  the  publication  of  the  libel,  although  they  had  appointed  a 
competent  editor  to  conduct  the  newspaper,  and  that  the  publica* 
tion  was  made  without  their  actual  authority,  consent,  or  know- 
ledge, and  did  not  arise  from  want  of  due  care  or  caution  on  their 
part. 

CharleSy  Q.O.  and  A.  L.  Smith  now  showed  cause  for  the 
prosecution. — Here  the  evidence  established  an  actual  publication 
under  the  general  authority  given  to  the  editor  by  the  defen- 
dants, and  therefore  this  was  not  the  mischief  aimed  at  by  the 
remedy  given  in  this  section.  It  was  held  by  the  Exchequer 
Ohamber  in  Parkes  v.  Preacott  (L.  Rep.  4  Ex.  169)  that  the 
criminal  liability  for  a  libel  published  by  authority  was  more 
extensive  even  than  the  civil  liability.  No  doubt  as  far  back  as 
1770  we  find  it  stated  that  prima  fade  evidence  of  publication, 
such  as  public  exposure  for  sale  and  selling  at  the  defendants' 
shop,  might  be  rebutted  by  evidence  in  exculpation:  {Bex  v. 
Almon,  5  Burr.  2686)  j  but  there  is  no  subsequent  case  in  which 
that  dictum  has  been  acted  upon.  From  that  time  the  law  and 
practice  concerning  libel  seems  to  have  become  more  stringent 
against  publishers,  except  so  far  as  Fox's  Libel  Act  (32  Geo.  3, 
c.  60)  relieved  them  by  empowering  the  jury  to  give  a  general 
verdict  upon  the  whole  matter  in  issue,  and  abolished  the  previous 
limitation  of  their  right  to  consider  the  publication  only,  which 
was  the  law  as  laid  down  in  Re,v  v.  The  Dean  of  8t,  Asaph, 
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Rio.        reported  in  a  note  to  Bex  v.  Withers  (3  T.  Rep.  428).     In  1819 
„    ^'  {Rex  V.   Walter,  3  Bsp.  21)  Lord  Kenyon  said  at  Nisi  Prins: 

"  He  was  clearly  of  opinion  that  the  proprietor  of  a  newspaper 

1877.  was  answerable  criminally  as  wejl  as  civilly  for  the  acts  of  his 
£T~7  servants  or  agents  for  misconduct  in  the  conducting  of  a  news- 
Nevogpaper--  paper.  That  Was  not  his  opinion  only,  but  that  of  Lord  Hale, 
Liability  of  Powell,  J.,  and  Poster,  J. :  all  high  law  authorities,  and  to  which 
proptneton.  -j^q  subscribed.  This  was  the  old  and  received  law  for  above  a 
century,  and  was  not  to  be  broken  in  upon  by  any  new  doctrine 
upon  libels.'^  This  ruling  was  followed  by  Lord  Tenterden  at 
Nisi  Prius  in  Bex  v.  Outch  (Moo.  &  Malk.  433),  who,  in  summing 
up  the  second  trial  of  the  same  defendants,  said  (p.  438)  :  "  I 
tell  you  to-day,  as  I  thought  myself  bound  to  tell  the  jury 
yesterday,  that  the  proprietor  of  a  newspaper  is  criminally 
answerable  for  what  appears  in  it ;  I  do  not  mean  to  say,  nor 
ever  did  mean  to  say,  that  some  possible  case  may  not  occur  in 
which  he  would  be  exempt,  but  generally  speaking  he  ii 
answerable.^'  So  in  Hawkins'  Pleas  of  the  Crown,  Bk.  1,  ch.  28, 
sect.  10),  we  find,  ^^And  it  is  said. not  to  be  material  whether 
he  who  disperses  a  libel  knew  anything  of  the  contents  or  effect 
of  it  or  not.''  There  are  also  dicta  of  Lord  Lyndhurst,  C.B.,  and 
Alderson,  B.,  in  Colburn  v.  Patmore  (1  Cr.  M.  &  Mr.  73),  which 
adopt  this  view  of  the  law.  The  former  said  (p.  77)  :  ^'  There  is 
this  distinction  between  the  case  of  libel  and  that  of  other  acts 
committed  by  servants,  that  whether  the  libel  be  published 
negligently  or  wilfully,  the  master  is  responsible,  but  in  other 
cases  he  is  answerable  only  where  the  act  is  negligent."  Alderson, 
B.  added :  "  A  master  is  presumed  to  authorise  the  insertion 
of  a  libel ;  in  other  cases  the  master  is  not  presumed  to  authorise 
the  wilful  act  of  his  servant  in  committing  a  tort.  Does  not  the 
proprietor  of  a  newspaper  give  authority  to  the  editor  to  publish 
everything,  libellous  or  not  ?  Does  not  such  a  general  authority  cover 
the  publication  of  a  libel  ?  "  In  the  case  above  mentioned  {Rex  v. 
Ou^h)  the  defendants  were  proved  to  be  proprietors  of  the 
newspaper  in  what  is  said  to  have  been  then  the  usual  manner,  by 
their  affidavit  filed  at  the  Stamp  Office,  and  no  evidence  on  the 
point  was  offered:  Similar  evidence  by  declaration  and  certified 
copy  was  made  conclusive  against  the  publisher  by  6  &  7  Will.  4, 
c.  76,  s.  7 ;  and,  although  that  section  was  repealed  by  32  &  33 
Yict.  c.  24,  8.  1,  it  was  the  law  at  the  time  Lord  Campbell's  Act 
(6  &  7  Yict.  c.  96),  was  passed,  and  that  evidence  must  have  been 
intended  by  the  description  of  ^'  evidence  which  shall  establish  a 
presumptive  case  of  publication  against  the  defendant,"  contained 
in  the  7th  section.  To  meet  this  presumption  created  by  the 
registration,  that  section  provides  a  protection  for  a  publisher  if 
he  can  prove  that  the  libel  was  published  without  his  authority, 
consent,  or  knowledge,  and  without  want  of  due  care  or  caution, 
as  by  the  insertion  of  a  libel  by  an  unauthorised  person.  It  was 
not,  however,  intended  in  any  way  to  apply  to  a  case  like  the 
present,  where  the  publisher's  general  authority  to  the  editor 
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is  proyed,  nor  where  the  publisher  is  the  manager  of  his  own  paper^        Rbg. 
and  no  Ubel  can  appear  in  it  if  dae  care  and  caution  be  exercised.  '* 

This  is  implied  by  the  note  to  this  section  contained  in  Chitty's       ^^^^^ 
Statutes^   vol.   2    (3rd   edit.   1865)^   p.    1254.     That  a   general        1877. 
authority  of  this  kind  should  render  the  defendants  liable  here  is        "ZT 
supported   by   the   decision    to   that    effect   with  respect  to   a  iVeiolpm>«- 
fraudulent  misrepresentation  in  Barwich  v.  English  Joint  Stock    LiabUUyoj 
Bank  (L.  Rep.  2  Ex.  259) .     [Lush,  J.— That  is  with  respect  to   propriet^ra 
civil  liability.]     It  was  similary  held   upon  an   indictment   for 
a  nuisance  in  Beg.  v.  Stephens  (L.  Rep.  1  Q.  B.  702.) 

Goh,  Q.C.  and  Folkard  supported  the  rule. — The  last  case 
cited  (Beg.  y.  Stephens)  was  expressly  determined  on  the  ground 
that  there  was  no  other  remedy  but  an  indictment^  and  that  it  was 
in  the  nature  of  a  ciyil  proceeding.  In  all  cases  of  criminal 
liability^  except  libel^  the  rule  is  and  has  always  been  admittedly 
that  a  person  cannot  be  responsible  without  knowledge  and 
consent  for  the  illegal  act  of  his  servant  or  agent.  Even  at 
the  time  of  Bex  y.  Almon,  in  the  year  1770,  it  was  possible 
to  rebut  the  exception  to  this  rule  with  respect  to  libel.  The 
presumption  against  the  publisher^  although  strengthened  by 
the  course  of  practice  before  Lord  Campbell's  Act,  was  always 
regarded  as  an  anomaly;  and  it  was  to  put  an  end  to  this 
anomaly,  and  not  merely  for  the  purpose  of  abolishing  a  particular 
mode  of  proof,  that  the  7th  section  was  enacted.  This  is  a 
case  to  which  that  section  is  exactly  applicable,  and  the  defen- 
dants ought  to  have  been  allowed  to  adduce  the  evidence  which 
they  tendered  at  the  trial. 

CocEBUBN,  C.J. — I  am  of  opinion  that  this  rule  must  be  made 
absolute.  The  facts,  as  I  understand  them,  show  that  the 
defendants  are  the  three  joint  proprietors  of  this  newspaper ;  but 
it  appears  that,  when  not  absent  from  Portsmouth,  the  duties  of 
conducting  the  paper  are  divided  between  four  persons,  viz.,  the 
three  defendants  and  an  editor  appointed  by  them  to  manage  the 
literary  department.  The  defendants  undertake  respectively  the 
commercial,  the  advertising,  and  the  publishing  duties.  At 
the  time  of  the  publication  of  this  libel  one  of  the  defen- 
dants was  absent  in  Somerset  on  account  of  his  health,  and  he 
clearly  was  not  cognisant  of  the  publication.  The  others  were 
present,  and  discharging  their  ordinary  duties;  but^  as  the 
editor  had  full  discretion  to  publish  whatever  he  thought 
proper  in  that  department  which  issued  the  libellous  publication 
without  consulting  them,  all  the  defendants  must  be  taken,  for 
the  purpose  of  this  rule,  to  have  known  nothing  of  the  insertion 
of  the  article  complained  of.  The  question  is  whether  the 
defendants,  or  either  of  them,  are  criminally  responsible.  It  is 
an  undoubted  principle  of  law  that  a  man  is  responsible 
criminally  only  for  his  own  acts,  or  those  authorised  expressly 
by  him  through  his  appointed  agent.  It  is  not  to  be  implied  or 
inferred,  from  the  fact  that  the  defendants  gave  their  editor  a 
general  authority  to  manage  the  paper  as  he  thought  proper, 
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Rao.        that  they  authorised  him  to  do  what  was  nnlawfiil  in  the  conduct 
»•  of  his   ordinary   business.     Although  this  is   the  rule   of  law, 

HoLBRooK.    jj^QYe  seems  to  have  been  introduced  an  exception  with  respect 
1877.        to  libel.     Lord  Tenterden,  at  Nisi  Prius  in  1829,  following  a 
*: —        previous  direction  of  Lord  Keuyon,  and  a  statement  of  the  law 
N^spaper--  ^^  Hawkius'  Pleas  of  the  Crown,  laid  down  that  a  proprietor  of  a 
UabiUtyof   newspaper  was  criminally  responsible  for  a  libel,  although  he 
proprfetors.    fcook  uo  part  in  the  publication  of  the  newspaper,  nor  of  the  libel 
in  question.     He  further  proceeded  to  justify  this  ruling,  and 
expatiated  upon  the  danger  to  the  public  which  its  modification 
might  cause.     It  is   not  necessary  to  say  how  far  we   dissent 
from   that   doctrine;   it  was    considered  an  anomaly   by   high 
authority  at  the  time,  and  I  cannot  doubt  that  the  7th  section  of 
Lord  Campbell's  Act  was  passed  to  put  an  end  to  it.    It  has  been 
suggested  that  the  object  of  this  legislation  was  only  to  get  rid 
of  the  presumption  from  particular  evidence  created  by  previous 
statute,  or  to  apply  to  a  case  where  the  libel  has  been  inserted 
by  some  one  who  had  no  authority  to  interfere  at  all  with  the 
publication.     The  answer  to  both  these  suggestions  is  that  the 
section  was  unnecessary  for   the   accomplishment  of  either   of 
these  objects ;  and  I  can  come  to  no  other  conclusion  than  that 
it  was  intended  by  these  words  to  reverse  this  anomaly,  and  to 
render  libel  subject  to  the  general  law.     If  then,  as  I  think,  this 
provision  was  designed  to  protect  the  proprietor  of  a  newspaper 
from   criminal  responsibility   for  the    act    of   another    person, 
committed  through  no  fault  of  his  and  without  his  authority, 
does  not  the  case  here  come  within  its  application  ?     As  to  the 
defendant  who  was  absent,   he  clearly  is  protected  unless  the 
prosecution  can  show  that  his  general  authority  to  the   editor 
expressly  included  power  to  publish  libels.     As  to   the  other 
two   defendants,  the  section  provides   protection   from   liability 
for  a  publication  made  without  a  publisher's  authority,  consent, 
or  knowledge,  if  he  has  exercised  due  care  and  caution :  it  would 
then  be  a  question  for  the  jury  looking  at  all  the  circumstances, 
whether  those  defendants  can  show  themselves  entitled  to  that 
protection.     If  the  jury  should  be  in  the  defendants'  favour  on 
these  points  they  can  neither  of  them  be  criminally  liable.     I 
say  nothing  about  their  position  civilly,  but  it  seems  to  me  that 
the  section  can  have  no  application  at  all  if  it  does  not  apply  to 
this  case.     It  is  not  for  us  to  say  whether  it  is  expedient  or 
desirable  that  proprietors  of  newspapers  should  be  freed  fr^m 
liability  under  such  circumstances ;  and  I  do  not  consider  that 
question.     Simply  this  section  is,  in  my  opinion,  applicable  to 
the  facts  upon  which  this  rale  has  been   granted;   I  think   it 
must  be  made  absolute,  and  the  case  must  go  back  for  a  new 
trial. 

Mellob,  J. — I  regret  much  that  I  am  unable  to  concur  with  the 
Lord  Chief  Justice  and  my  brother  Lush  in  their  view  of  this 
matter.  I  dissent  with  the  greatest  diffidence,  but  I  cannot  think 
that  the  Legislature  intended  to  apply  sect.  7  of  this  Act  to 
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persons  sitaated  as  these  defendants  are.     They  do  not  in  the        R». 
ordinary  way  live  at  any  distance  from  the  publishing  oflSoe,  they  ^• 

do  not  keep  away  from  the  general  management  of  the  paper,  and        

the   whole  business  is  conducted  for  their  profit  and  by  their        1877. 
authority.     The  editor  might  by  inadvertence  have  published  this       rTT" 
libel,  but  the  want  of  care  would  then  deprive  the  publication  of  f^eJspaper— 
the  protection  given  in  the  Act.     I  think,  too,  that  the  absent    UabilUy  of 
partner  is  in  the  same  position  as  the  other  two ;  they  all  gave    proprietors, 
their  editor  a  general  authority  to  do  what  he  liked  ;  they  vested 
their  discretion  in  him,   they  put  themselves  in  his  hands,  and 
they  must  be  taken  to  have  authorised  whatever  he  has  done. 
The  7th  section  requires  not  only  the  absence  of  authority,  con- 
sent, and  knowledge,  but  also  the  presence  of  care  and  caution. 
I  quite  agree  that,  upon  the  evidence  adduced  at  the  trial,  this 
libel,  must  be  taken  to  have  been  published  without  the  know- 
ledge of  the  defendants ;  but,  to  be  exempt  from  liability,  they 
must  further  prove  that  it  was  beyond  the  authority  they  had 
given  to  their  editor,  and  that  they  were  duly  careful  and  cautious 
in  respect  of  its  publication.     If  my  brother  Lindley  took  the 
view  that  the  statute  did  not  apply  because  the  defendants  could 
not  show  all  or  some  of  these  conditions  of  exemption,  he  seems 
to  me  to  have  been  right  in  his  summing  up  and  refusal  to  hear  the 
evidence  tendered.     Proprietors  who  take  part  in  the  manage- 
ment of  their  paper,  but  commit  themselves  to  the  discretion  of 
an  editor  who  is  careless,  cannot  escape  responsibility;    but  if 
the  failure  in  care  is  not  due  to  the  proprietors  themselves,  or 
to  the  person  whom  they  trust,  then  it  may  be  that  this  clause 
applies.     The  defendants  here  take  various  parts  in  managing 
their  paper,  and  the  learned  judge  was  right,  in  my  opinion,  if 
he  said  upon  the  evidence  before  him  that  the  libel  was  published 
with  the  defendants'  authority  and  consent,  if  not  with  their  actual 
knowledge,  and  that  the  protection  given  by  this  section  did  not 
cover  them  unless  they  showed  no  want  of  care  on  the  part  of 
the  editor.     The  case,  however,  must  go  for  a  new  trial  upon  the 
judgment  of  the  majority  of  the  Court. 

Lush,  J. — There  are  two  questions  for  our  consideration  :  one 
as  to  the  construction  of  the  7th  section  of  Lord  OampbelFs  Act ; 
the  other,  whether  the  evidence  adduced  at  the  trial  was  sufficient 
to  justify  the  direction  that  this  section  did  not  protect  the  defen- 
dants. And,  first,  what  was  the  object  of  this  section  ?  The  Act 
professes  to  amend  the  law  of  libel,  and  to  understand  this  par- 
ticular provision  we  must  consider  what  was  the  state  of  the 
previous  law.  We  find  that  a  proprietor  was  then  liable  criminally 
for  the  publication  of  a  libel  in  his  paper  without  his  know- 
ledge or  authority.  This  was  admitted  to  be  an  anomaly  and  felt 
to  be  a  hardship.  The  nuisance  case  cited  is  quite  a  diflFerent 
matter;  that  was  a  public  injury  for  which  there  was  no  private 
remedy,  whilst  a  libel  is  a  private  injury  for  which  a  public 
remedy  has  been  added  to  the  existing  private  one.  I  do  not 
feel  at  liberty  to  apply  to  this  section  the  limited  interpretation 
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Rm.        whicli  has  been  snggested.    What  is  the  fair  meaning  of  the 
HoLnsoo      ^o^  '    They  seem  to  me  to  exactly  apply  to  a  proprietor  whose 

'    editor  admits  into  the  paper  libels  without  his  anthority.     The 

1877.       last  part  of  the  section  must  mean  that  a  proprietor  is  bound  to 
Hbd-^      exercise  proper  care  and  caution  in  his  appointment  of  an  editor; 
^ewtpaper-^  ^^^9  ^f  ^^  does  that^  he  is  not  responsible  for  the  editor's  acts  done 
Liability  of   without  his  authority^  consent,  or  knowledge.   This  is  the  remedy 
prapneiors.    y^rhioh  the  Legislature  would  naturally  apply  to  such  an  admitted 
anomaly  as  this  rule  of  law  was.     There  is  ample  protection  for 
the  public  without  injury  to  the  proprietor.     The  evidence  ten- 
dered in  this  case  ought  to  have  been  admitted ;  and  it  mi^s^ht 
have  been  sufficient,  as  it  seems  to  me,  to  have  justified  the  jury 
in  finding  for  the  defendants. 

Bnde  absolute  for  a  new  trial. 

Solicitors  for  prosecution,  Oregory,  Bowdiffes,  and  Oo,^  for  John 
nowcurd,  Portsmouth. 

Solicitors  for  defence.  Ford  and  Ford. 
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STATUTES  AND  PARTS  OF  STATUTES  APPECTINa 

THE  CBmmAL  LAW, 

PASSED  IN  THE  SESSION  OF  PARLIAMENT  OF  1875. 


FALSIFIOATION  OF  ACCOUNTS  ACT,    1875. 

38  &  89  ViOT.  CAP.  24. 

An  Act  to  amend  the  Law  with  reference  to  the  Falsification  of  Accounts.---^ 

[29^^  June,  1875.] 

Whebeas  it  is  expedient  to  amend  the  law  so  as  to  punish  the  falsification 
by  clerks,  officers,  servants,  and  others,  of  their  employers*  accounts, 
books,  writings,  or  documents : 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  That  if  any  clerk,  officer,  or  servant,  or  any  person  employed  or  Panishment 
acting  in  the  capacity  of  a  clerk,  officer,  or  servant,  shall  wilfully  and  with  f  jr  folsificar 
intent  to  defraud,  destroy,  alter,  mutUate,  or  falsify  any  book,  paper,      "  ?j  ^ 
writing,  valuable  security,  or  account  which  belongs   to  or   is   in   the 
possession  of  his  employer,  or  has  been  received  by  him  for  or  on  behalf 

of  his  employer,  or  shall  wilfully  and  with  intent  to  defraud  make  or 
concur  in  making  any  false  entry  in,  or  admit  or  alter,  or  concur  m 
omitting  or  altering,  any  material  particular  from  or  in  any  such  book,  or 
any  document  or  account,  then  in  every  such  case  the  person  so  offending 
shall  be  guilty  of  a  xmsdemeanor,  and  be  liable  to  be  kept  in  penal  servi- 
tude for  a  term  not  exceeding  seven  years,  or  to  be  imprisoned  with  or 
without  hard  labour  for  any  term  not  exceeding  two  years. 

2.  It  shall  be  sufficient  in  any  indictment  under  this  Act  to  allege  a  Intention  to 
general  intent  to  defraud,  without  naming  any  particular  person  intended  defraud  suffl. 
to  be  defrauded.  menV 

8.  This  Act  shall  be  read  as  one  with  the  Act  of  the  twenty-fourth  and  j^^^  to  be  read 
twenty-fifth  of  Her  Majesty,  chapter  ninety-six.  with  24  A  25 

4.  This  Act  may  be  cited  as   "  The  Falsification  of  Accounts  Act,  ^^^  ^'  96. 
1 875. "  Short  title* 

U  U 
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Short  title. 
Interpretation 
of  terms  ^ 


"Sommary 
Jorisdiotlon 
ActB"-- 
27  is  28  Viot. 
o.  98—14  is  15 
Vict  o.  68— 


88  it  89,Vior.  PUBLIC  STORES  ACT,  1875. 

a  25. 

PubHT^es  «»  &  ^9  ViOT.  OAF.  25. 

^        '     An  Act  to  consolidate,  with  amendments,  the  Acts  relating  to  the  Protection 

of  Public  Stores.^l29th  June,  1875.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  "The  Public  Stores  Act,  1875." 

2.  In  this  Act— 
The  term  ''  Secretary  of  State  "  means  one  of  Her  Majesty's  Prindpal 

Secretaries  of  State ; 
The  term  ''the  Admiralty"  means  the    Lord  High  Admiral  of  the 
United  Kingdom,  or  the  Commissioners  for  executing  the  office  of 
Lord  High  Admiral : 
The  term  "stores  "  includes  all  goods  and  chattels,  and  any  single  store 

or  article : 
The  term  "  Summary  Jurisdiction  Acts  "  mean  as  follows  : 

As  to  England,  the  Act  of  the  session  of  the  eleventh  and  twelfth 
years  of  the  reign  of  Her  present  Majesty,  chapter  forty-three, 
intituled  "  An  Act  to  facilitate  the  performance  of  the  duties  of 
justices  of  the  peace  out  of  sessions  within  England  and  Wales 
with  respect  to  summary  convictions  and  orders/'   and  any  Act« 
amending  the  same ; 
As  to  Scotland,  the  Summary  Procedure  Act,  1864 ; 
As  to  Ireland,  within  the  police  district  of  Dublin  metropolis,  ihe 
Acts  regulating  the  powers  and  duties  of  justices  of  the  peace  for 
such  district,  or  of  the  police  of  such  district ;  and  elsewhere  in 
Ireland,  The  Petty  Sessions  (Ireland)  Act,   1851,  and  any  Act 
amending  the  same ; 
The  term  "  court  of  summary  jurisdiction  "  means-*- 

In  England  and  Ireland,  any  justice  or  justices  of  the  peace, 
metropolitan  police  magistrate,  stipendiary  or  other  magistrate, 
or  ofBcer,  by  whatever  name  called,  to  whom  jurisdiction  is 
given  by  the  Summary  Jurisdiction  Acts  or  any  Acts  therein 
referred  to ;  and 
In  Scotland,  the  sheriff  or  sheriff  substitute. 
8.  This  Act  shall  apply  to  all  stores  under  the  care,  superintendence,  or 
which  the  Act  control  of  a  Secretary  of  State  or  the  Admiralty,  or  any  public  depart* 
applies.  ment  or  office,  or  of  any  person  in  the  service  of  Her  Majesty,  and  such 

stores  are  in  this  Act  referred  to  as  Her  Majesty^s  stores.  The  Secretary 
of  State,  Admiralty,  public  department,  office,  or  person  having  the  care, 
superintendence,  or  control  of  such  stores  are  hereinafter  in  this  Act 
included  in  the  expression  "  public  department." 
Marks  in  ache-  4.  The  marks  described  in  the  first  schedule  to  this  Act  may  be 
dnle  appro-  applied  in  or  on  stores  therein  described  in  order  to  denote  Her  Majesty's 
property  in  stores  so  marked ;  and  it  shall  be  lawful  for  any  public  depart- 
ment, and  the  contractors,  officers,  and  workmen  of  such  department,  to 
apply  those  marks,  or  any  of  them,  in  or  on  any  such  stores ;  and  if  any 
person  without  lawful  authority  (proof  of  which  authority  shall  lie  on  the 
party  accused)  applies  any  of  those  marks  in  or  on  any  such  stores  he  shall 


"  Court  of 
Smnmary 
Jurisdiotion." 


Stores  to 


priated  for 
pablio  stores. 
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be  guilty  of  a  misdemeanor,  and  shall  on  oonyiotion  thereof  be  liable  to  88  &  89  Vior. 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard        ^  ^^* 

5.  If  any  person  with  intent  to  conceal  Her  Majesty's  property  in  any     j^ct,  1875. 

stores  takes  out,  destroys,  or  obliterates,  wholly  or  in  part,  any  such  mark         

as   aforesaid,    or   any  mark  whatsoever  denoting  the  property  of  Her  Obtttoration 
Majesty  in  any  stores,  he  shall  be  guilty  of  felony,  and  shieJl  on  conviction  ™^J2jiMnt!^ 
thereof  be  liable,  in  the  discretion  of  the  court  before  which  he  is  con- 
victed, to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years, 

or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour. 

6.  A  constable  of  the  metropolitan  police  force  may,  within  the  limits  Power  to  stop 
for  which  he  is  constable,  and  any  constable,  if  deputed  by  a  public  suspected 
department,   may,   within  the  limits  for   which   he  is  constable,    stop,  ^    '  peraoiiB, 
search,  and  detain  any  vessel,  boat,  or  vehicle  in  or  on  which  there  is 

reason  to  suspect  that  any  of  Her  Majesty's  stores  stolen  or  unlawfully 
obtained  may  be  found,  or  any  person  reasonably  suspected  of  having  or 
conveying  in  any  manner  any  of  Her  Majesty's  stores  stolen  or  unlawfully 
obtained. 

A  constable  shaU  be  deemed  to  be  deputed  by  a  public  department 
within  the  meaning  of  this  section  if  he  is  deputed  by  any  writing  signed 
by  the  person  who  is  the  head  of  such  department,  or  who  is  authorised 
to  sign  documents  on  behalf  of  Such  department. 

7.  If  any  person  is  brought  before  a  court  of  summary  jurisdiction  Unlawful  pos* 
charged  with  conveying  or  with  having  in  his  possession  or  keeping  any  Beesion  of  Hsr 
of  Her  Majesty's  stores  reasonably  suspected  of  being  stolen  or  unlawfully  ??f'*"*^** 
obtained,  and  does  not  give  an  aocoimt  to  the  satisfaction  of  the  cotirt 

how  he  came  by  the  same,  he  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  liable,  on  summary  conviction,  to  a  penalty  not  exceeding 
five  pounds,  or,  in  the  discretion  of  the  court,  to  be  imprisoned  for  any 
term  not  exceeding  two  months,  with  or  without  hard  labour. 

8.  It  shall  not  be  lawful  for  any  person,  without  permission  in  writing  Prohibition  of 
from  a  pnbHc  department,  or  from  some  person  authorised  by  a  public  8^®®P»nft  *o«t 
department  in  that  behalf  (proof  of  which  permission  shall  lie  on  the  y^JJ^  ^tiUery 
party  accused),  to  gather  or  search  for  stores,  or  to  creep,  sweep,  or  raogea,  Ac- 
dredge  in  the  sea  or  any  tidal  water,  within  one  hundred  yards  from  any 

vessel  belonging  to  Her  Majesty  or  in  Her  Majesty's  service,  or  from  any 
mooring  place  or  anchoring  place  appropriated  to  such  vessels,  orirom  any 
moorings  belonging  to  Her  Majesty,  or  from  any  of  Her  Majesty's 
wharves,  or  dock,  victualling,  or  steam  factory  yards,  or  within  one 
thousand  yards  from  any  battery  or  fort  used  for  the  practice  of  artillery 
either  by  the  Boyal  Artillery  or  by  militia  or  volunteer  artillery,  or  in  or 
on  any  part  of  the  spaces  or  distances,  whether  covered  with  water  or 
not,  from  time  to  time  marked  out  as  ranges  for  artillery  practice  for  the 
use  of  Her  Majesty's  ships,  or  marked  out  and  appropriated  for  ranges 
tmder  the  provisions  of  the  Artillery  Ranges  Act,  1862. 

If  any  person  acts  in  contravention  of  this  provision  he  shall  be  liable,  Penalty, 
on  summary  conviction,  to  a  penalty  not  exceeding  five  pounds,  or,  in  the 
discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  two 
months,  with  or  without  hard  labour. 

9.  If  stores  are  found  in  the  possession  or  keeping  of  a  person  being  Penalty  on 
in  Her  Majesty's  service,  or  in  the  service  of  a  public  department,  or  being  dealer,  &c., 

a  dealer  in  marine  stores  or  in  old  metals,  or  a  pawnbroker  (within  the  j^jon^^or** 
meaning  of  any  enactments  for  the  time  being  in  force  relating  to  such  fitores  and  not 

U  U  2 


660 


APPENDIX. 


Beflfllon  6X 
plained. 


Gonviotion  of 
dealer  in  old 
metale. 


Parts  of 


ProTiflion  for 
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8M  89  Vior.  dealers  or  to  pawnbrokers),  and  he  is  taken  or  summoned  before  a  court 

0.  25.        of  summary  jurisdiction,  and  the  court  sees   reasonable  grounds   for 

p^^TT"!^  belieying  the  stores  found  to  be  or  to  have  been  Her  Majesty's  proper^, 

Aal^^B^  then  if  such  person  does  not  satisfy  the  oourt  that  he  came  lawfully  by 

1 *     the.  stores  so  found,  he  shall  be  liable,  on   summary  conviction,  to  a 

aoeonnting  for  penalty  not  exceeding  five  pounds. 

*hem.  10,  For  the  purposes  of  this  Act,  stores  shall  be  deemed  to  be  in  the 

SSfoneZ^*'  possession  or  keeping  of  any  person  if  he  knowingly  has  them  in  the 
actual  possession  or  keeping  of  any  other  person,  or  in  any  house, 
building,  lodging,  apartment,  field,  or  place,  open  or  inclosed,  whether 
occupied  by  himself  or  not,  and  whether  the  same  are  so  had  for  his  own 
use  or  benefit  or  for  the  use  or  benefit  of  another. 

11.  A  conviction  in  England  under  any  provision  of  this  Act  of  a 
dealer  in  old  metals  shall,  for  the  purposes  of  registration  and  its  con- 
sequences under  the  Old  Metal  Dealers'  Act,  1861,  be  equivalent  to  a 
conviction  xmder  that  Act. 

12.  The  following  sections  of  the  Larceny  Act,  1861,  are  hereby 
24  A  26  Vict,  incorporated  with  this  Act,  and  shall  for  the  purposes  of  this  Act  be 
^tod.*"^'^^  read  as  if  they  were  here  re-enacted,  namely,  sections  ninety-eight  to  one 

hundred,  one  hundred  and  three,  one  hundred  and  seven  to  one  hundred 
and  thirteen,  and  one  hundred  and  fifteen  to  one  hundred  and  twenty- 
one,  all  inclusive ;  and  for  this  purpose  the  expression  "  this  Act,"  where 
used  in  those  sections,  shall  be  taken  to  incluae  the  present  Act. 

13.  The  provisions  of  this  Act  relative  to  the  ti^ng  out,  destroying 
or  obliterating  of  marks,  or  to  the  having  in  possession  or  keeping  Her 
Majesty's  stores,  shall  not  apply  to  stores  issued  as  regimental  necessaries 
or  otherwise  for  any  soldier,  militiaman,  or  volunteer ;  but  nothing  herein 
shall  relieve  any  person  from  any  obligation  or  liability  to  which  he  may 
be  subject  under  any  other  Act  in  respect  of  any  such  stores. 

Snmmary  pro-      14.  In  England  and  Ireland  all  offences  for  which  a  person  is  liable  under 

*?^^T)enal-  ^^®  ^^  ^^  summary  conviction  to  any  punishment  or  penalty  may  be 

ties  &0.1  in      prosecuted,  and  any  such  penalty  may  be  recovered  before  a  court  of 

summary  jurbdiction  in  manner  directed  by  the  Sunamary  Jurisdiction 

Acts. 

Provided  as  follows : — 

The  court  of  summary  jurisdiction,  when  hearing  and  determining  an 
information  or  complaint,  shall  be  constituted — 

(a.)  In  England,  either  of  two  or  more  justices  of  the  peace  in  petty 

sessions  sitting  at  a  place  appointed  for  holding  petty  sessions, 

or  of  some  magistrate  or  officer  sitting  alone  or  with  others  at 

some  court  or  other  place  appointed  for  the  administration  of 

justice,  and  for  the  time  being  empowered  by  law  to  do  alone 

any  act  authorised  to  be  done  by  more  than  one  justice  of  the 

peace;  and 

(h,)  In  Ireland,  within  the  police  district  of  Dublin  metropolis,  of  one 

of  the  divisional  justices  of  that  district  sitting  at  a  police  couri 

within  the  district,  and  elsewhere  of  two  or  more  justices  of  the 

peace  sitting  in  petty  sessions  at  a  place  appointed  for  holding 

petty  sessions : 

In  Scotland,  all  ofiFences  for  which  a  person  is  liable  under  this  Act  on 

summary  conviction  to  any  punishment  or  penalty  may  be  prosecuted, 

and  any  such  penalty  may  be  recovered  before  the  sheriff   or  sheriff 

substitute,  and  may  be  so  prosecuted  and  recovered  under  the  provisions 


England, 
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of  the  Summary  Jnrisdiction  Acts,  and  all  juiiBdictions,  powers,  and 
authorities  necessary  for  that  purpose  are  hereby  conferred  on  sheriffs 
and  their  substitutes. 

15.  Any  pecuniary  penalty  or  other  money  recovered  under  this  Act  in 
relation  to  any  stores  shall,  in  such  manner  as  the  Treasury  from  time  to 
time  direct,  be  paid  into  the  receipt  of  the  Exchequer,  and  carried  to  the 
Oonsolidated  Fund ;  and  this  section  shall  supersede  any  enactment  to 
the  contrary  contained  in  any  Act  relating  to  municipal  corporations  or 
the  metropolitan  police,  or  in  any  other  Act. 

16.  Nothing  in  this  Act  shall  prevent  any  person  from  being  indicted 
under  this  Act  or  otherwise  for  any  indictable  offence  made  punishable 
on  summary  conviction  by  this  Act,  or  prevent  any  person  horn  being 
liable  under  any  other  Act  or  otherwise  to  any  other  or  higher  penalty 
or  punishment  than  is  provided  for  any  offence  by  this  Act,  so  that  no 
person  be  punished  twice  for  the  same  offence. 

17.  Section  forty-five  of  The  Greenwich  Hospital  Act,  1865,  shall  be 
read  and  have  effect  as  if  this  Act,  instead  of  The  Naval  and  Victualling 
Stores  Act,  1864,  were  referred  to  in  that  section. 

18.  The  Acts  specified  in  the  second  schedule  to  this  Act  are  hereby 
repealed  to  the  extent  in  the  third  colimm  of  that  schedule  mentioned  : 
Provided  that  this  repeal  or  anything  in  this  Act  shall  not  apply  to  or 
in  respect  of  any  offence,  act,  or  thing  conmiitted  or  done  before  the 
passing  of  this  Act,  save  that  this  Act  shall  apply  to  stores  bearing  any 
such  mark  or  part  of  a  mark  as  in  this  Act  mentioned,  whether  applied 
before  or  after  the  passing  of  this  Act. 


88  &  89  YiOT. 
a  25. 

PubKc  Stores 
Act,  1875. 

Penalties,  A^ 
to  be  paid  into 
Ezoheqner. 


Not  to  prevent 
persons  being 
indicted. 


Amendment 

of  sect.  45  of 

28  &  29  Yiot 

0.89. 

As  to  repeal  of 

Acts  and  parts 

of  Acts  in 

aeoondsohe- 

diUe. 


SCHEDULES. 

FiBST   SCHEDXTLE. 

Marks  appropriated  for  use  in  or  on  Her  Majesty* s  Stores, 


Stores. 


Hempen  cordage  and  wire  rope     ••• 


Canvas,  fearnought,  hammocks,  and 
seamen's  bags     •••     

i^un bin    .••     •••     •••     •••     •••     ••• 

Vi/ancLles  •••     •••     •••     •••     •••     ••• 


Marks. 


>•      •••      ••• 


Timber  or  metal 

Any  stores  not  before  enumerated, 

whether  similar  to  the  above  or 

not. 


White,  black,  or  coloured  worsted 
threads  laid  up  with  the  yams 
and  the  wire  respectively. 

A  blue  line  in  a  serpentine  form. 

A  double  tape  in  the  warp. 

Blue  or  red  cotton  threads  in  each 
wick  or  wicks  of  red  cotton. 

The  name  of  Her  Majesty,  her  pre- 
decessors, her  heirs  or  successors, 
or  of  any  public  department,  or 
any  branch  thereof,  or  the  broad 
arrow,  or  a  crown,  or  Her  Ma- 
jesty's arms,  whether  such  broad 
arrow,  crown,  or  arms  be  alone 
or  be  in  combination  with  any 
such  name  as  aforesaid,  or  with 
any  letters  denoting  any  such 
name. 
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88  &  89  YiOT. 
0.  26. 

P^hHc    Stom 
Act,  1875. 


Bboond  Sobbdulb. 
Enactments  Repealed, 


Seaeion  and  Chapter. 


9WilL8,c.41.  [9& 
10  Wm.  3,  in  ordi- 
nary  editions.] 


9  Geo.  1,  c.  8 


17  Geo.  2,  c.  40  ... 


89  &  40  Geo.  8,  e. 
89 


54  Geo.  8,  c.  60  ... 


54  Geo.  8,  c.  159  ;.. 


55  Geo.  8,  c.  127  ... 


TiUo  or  Short  Title. 


An  Act  for  the  better  pre- 
venting the  Embezzle- 
ment of  his   Majesty's 
Stores  of  War,  and  pre- 
venting Oheats,  Frauds, 
and  Abases  in  pajring 
Seamen's  Wages. 
An  Act,  the  title  whereof 
begins  with  the  words  An 
Act  for  continning  some 
Laws,  and  ends  with  the 
words  Stuffs  to  be  ex- 
ported. 
An  Act,  the  title  whereof 
begins  with  the  words  An 
Act    to    continue    the 
several  Laws,  and  ends 
with  the  words  England 
without  Licence. 
An  Act  for  the  better  pre- 
venting the  Embezzle- 
ment of  his  Majesty's 
Naval,    Ordnance,   and 
Victualling  Stores. 
An  Act  for  the  better  pre- 
venting the  Embezzle- 
ment of   his  Majesty's 
Oordage. 
An  Act,  the  title  whereof 
begins  with  the  words  An 
Act  for  the  better  B^gu- 
lation,  and  ends  with  the 
words      several      Acts 
passed  for  that  purpose. 
An  Act  to  repeal  an  Act 
of  the  Fifty-third  Year 
of  his  present  Majesty, 
for  preventing  the  Em- 
bezzlement of    Stores; 
and  to  extend  the  pro- 
visions of   the  several 
Acts    relating    to    his 
Majesty's   Naval,   Ord- 
nance, and  Victualling 
Stores    to     all     other 
public  Stores.  | 


Extent  of  Itepeal. 


So  much  as  ia  un- 
repealed. 


So  much  as  is  un- 
repealed. 


Section  ten. 


The  whole  Act. 


The  whole  Act. 


Section  ten. 


The  whole  Act. 
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Session  and  Chapter. 


80  &  81  Vict.  c.  128 


82  &  33  Vict.  c.  12 


Title  or  Short  Title. 


The     War     Department 
Stores  Act,  1867. 


The    Naval    Stores    Act, 
1869. 


Extent  of  Repeal 


The  whole  Act,  ex- 
cept sections  one 
and  two,  so  much 
of  section  three  as 
defines  ''Secretary 
of  State  for  War" 
and  ''stores,'*  and 
section  twenty. 

The  whole  Act. 


88  A  89  Yior. 
a  25. 

PubHcStoreg 
Act,  1875. 


CONSPIRACY,  AND  PROTECTION  OF  PROPERTY  ACT,  1876. 

38  ^  39  VioT.  OAF.  86. 

An  Act  for  amending  the  Law  relating  to  Conspiracy,  and  to  the  Protection 
of  Property f  and  other  purposes, — [ihth  Augtiet,  1875.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows 

1.  This  Act  may  be  cited  as  "  The  Conspiracy,  and  Protection  of  Pro-  Short  title, 
perty  Act,  1876." 

2.  This  Act  shaU  come  into  operation  on  the  first  day  of  September,  Oommenee- 
one  thousand  eight  hundred  and  seventy-five.  >A^t  of  Act. 

Conspiracy,  and  Pivtection  of  Property, 

8.  An  agreement  or  combination  by  two  or  more  persons  to  do  or  Amendment 
procure  to  be  done  any  act  in  contemplation  or  furtherance  of  a  trade  of  law  as  to 
dispute  between  employers  and  workmen    shall  not  be  indictable  as  a  !^?^lntM. 
conspiracy  if  such  act  committed  by  one  person  would  not  be  punishable 
as  a  crime. 

Nothing  in  this  section  shaU  exempt  from  punishment  any  persons 
guilty  of  a  conspiracy  for  which  a  punishment  is  awarded  by  any  Act  of 
Parliament. 

Nothing  in  this  section  shall  affect  the  law  relating  to  riot,  unlawful 
assembly,  breach  of  the  peace,  or  sedition,  or  any  offence  against  the  State 
or  the  Sovereign. 

A  crime,  for  the  purposes  of  this  section,  means  an  offence  punishable 
on  indictment,  or  an  offence  which  is  punishable  on  summary  conviction, 
and  for  the  commission  of  which  the  offender  is  liable  under  the  statute 
making  the  offence  punishable  to  be  imprisoned  either  absolutely  or  at  the 
discretion  of  the  court  as  an  alternative  for  some  other  punishment. 

Where  a  person  is  convicted  of  any  such  agreement  or  combination  as 
aforesaid  to  do  or  procure  to  be  done  an  act  which  is  punishable  only 
on  summary  conviction,  and  is  sentenced  to  imprisonment,  the  imprison- 
ment shall  not  exceed  three  months,  or  such  longer  time,  if  any,  as  may 
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88  &  89  YioT.  have  been  prescribed  by  the  statute  for  the  pniiislunent  of  the  said  act 
0. 86.        when  committed  by  one  person. 
^  "T"  4.  Where  a  person  employed  by  a  municipal  authority  or  by  any  com- 

(rndPtoU^ion  V^^l  ^^  oonti'actor  upon  whom  is  imposed  by  Act  of  Parliament  the  duty, 
of  Property    or  who  have  otherwise  assumed  the  duty  of  supplying  any  city,  borough, 
^ci,  1875.     town,  or  place,  or  any  part    thereof,  with   gas  or   water,  wilfully  and 
g      T~7        maliciously  breaks  a  contract  of  service  with  that  authority  or  company  or 
tract  by  per- "  contractor,  knowing  or  having  reasonable  cause  to  believe  that  the  pro- 
sons  employed  bable  consequences  of  his  so  doing,  either  alone  or  in  combination  with 
in  supply  of     others,  will  be  to  deprive  the  inhabitants  of  that  city,  borough,  town, 
gas  or  water,    place,  or  part,  wholly  or  to  a  great  extent  of  their  supply  of  gas  or  water, 
he  shall,  on  conviction  thereof  by  a  court  of  summary  jurisdiction  or  on 
indictment  as  hereinafter  mentioned,  be  liable  either  to  pay  a  penalty  not 
exceeding  twenty  pounds  or  to  be  imprisoned  for  a  term  not  exceeding 
three  months,  with  or  without  hard  labour. 

Every  such  municipal  authority,  company,  or  contractor  as  is  mentioned 
in  this  section  shall  cause  to  be  posted  up,  at  the  gasworks  or  waterworks, 
as  the  case  may  be,  belonging  to  such  authority  or  company  or  con- 
tractor, a  printed  copy  of  this  section  in  some  conspicuous  place  where  the 
same  may  be  conveniently  read  by  the  persons  employed,  and  as  often 
as  such  copy  becomes  defaced,  obliterated,  or  destroyed,  shall  cause  it  to 
be  renewed  with  all  reasonable  despatch. 

If  any  municipal  authority  or  company  or  contractor  make  default  in 
complying  with  the  provisions  of  this  section  in  relation  to  such  notice 
as  aforesaid,  they  or  he  shall  incur  on  summary  conviction  a  penalty  not 
exceeding  five  pounds  for  every  day  during  which  such  default  continues, 
and  every   person    who    unlawfully   injures,   defaces,  or  covers  up  any 
notice  so  posted  up  as  aforesaid  in  pursuance  of  this  Act,  shall  be  liable 
on  summary  conviction  to  a  penalty  not  exceediQg  forty  shillings. 
Breach  of  con-      5.  Where  any  person  wilftdly  and  maliciously  breaks  a  contract  of 
tract  involving  service  or  of  hiring,  knowing  or  having  reasonable  cause  to  believe  that 
BonsTr  pr^'^"  *^®  probable  consequences  of  his  so  doing,  either  alone  or  in  combination 
porty.  "^th  others,  will  be  to    endanger   human    life,  or  cause  serious  bodily 

injury,  or  to  expose  valuable  property  whether  real  or  personal  to  destruc- 
tion or  serious  injury,  he  shall  on  conviction  thereof  by  a  court  of 
summary  jurisdiction,  or  on  indictment  as  hereinafter  mentioned,  be  liable 
either  to  pay  a  penalty  not  exceeding  twenty  pounds,  or  to  be  imprisoned 
for  a  term  not  exceeding  three  months,  with  or  without  hard  labour. 

Miscellaneous. 

Penalty  for  6.  Where  a  master,  being  legally  liable  to  provide  for  his  servant  or 

neglect  by  apprentice  necessary  food,  dothing,  medical  aid,  or  lodging,  wilfully  and 
TOMA\^\o  pro-  ^thout  lawful  excuse  refuses  or  neglects  to  provide  the  same,  whereby 
dotii^'&c.,  *^®  ^«al*^  ^^  *^®  ^rrioii  or  apprentice  is  or  is  Hkely  to  be  seriously  or 
for  servant  or  permanently  injured,  he  shall  on  summaiy  conviction  be  liable  either  to 
apprentice.       pay  a  penalty  not  exceeding  twenty  pounds,  or  to  be  imprisoned  for  a  tenn 

not  exceeding  six  months,  with  or  without  hard  labour. 
Penalty  for  in-      7^  Every  person   who,   with  a  view  to  compel  any  other  person  to 
***n^mce  bv  *^^**^  from  doing  or  to  do  any  act  which  such  other  person  has  a  legal 
violence  or       right  to  do  or  abstain  from  doing,  wrongfully  and  without  legal  authority 
otherwise.  1.  Uses  violence  to  or  intimidates  such  other  person  or  his  wife  or 

children,  or  injures  his  property  ;  or, 
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2.  Persistently  follows  snch  other  person  about  from  place  to  place ;  88  &  89  Yicr 
or,  0. 86. 

8.  Hides  any  tools,  clothes,  or  other  property  owned  or  used  by  such    ^      T 

other  person,  or  deprives  him  of  or  hinders  him  in  the  use  thereof ;  and^^r^^xon 

or  ofPrvpert}! 

4.  Watches  or  besets  the  house  or  other  place  where  such  other  person     Act^  1876. 

resides,  or  works,  or  carries  on  business,  or  happens  to  be,  or  the 
approach  to  such  house  or  place  ;  or, 

5.  FoUows  such  other  person  with  two  or  more  other  persons  in  a 

disorderly  manner  in  or  through  any  street  or  road,  shall,  on 
conviction  thereof  by  a  court  of  summary  jurisdiction,  or  on  in- 
dictment as  hereinafter  mentioned,  be  liable  either  to  pay  a  penalty 
not  exceeding  twenty  pounds,  or  to  be  imprisoned  for  a  term  not 
exceeding  three  months,  with  or  without  hard  labour. 
Attending  at  or  near  the  house  or  place  where  a  person  resides,  or 
works,  or  carries  on  business,  or  happens  to  be,  or  the  approach  to  such 
house  or  place,  in  order  merely  to  obtain  or  communicate  information, 
shall  not  be  deemed  a  watching  or  besetting  within  the  meaning  of  this 
section. 

8.  Where  in  any  Act  relating  to  employers  or  workmen  a  pecuniary  Bednotion  of 
penalty  is  imposed  in  respect  of  any  offence  under  such  Act,  and  no  ponal^i*** 
power  is  given  to  reduce  such  penalty,  the  justices  or  court  having  juris- 
diction in  respect  of  such  ofiFence  may,  if  they  think  it  just  so  to  do, 

impose  by  way  of  penalty  in  respect  of  such  offence  any  sum  not  less 
than  one-fourth  of  the  penalty  imposed  by  such  Act. 

Legal  Proceedings. 

9.  Where  a  person  is  accused  before  a  court  of  summary  jurisdiction  of  Power  for 
any   offence  made   punishable   by  this  Act,   and   for  which   a  penalty  offender  onder 
amounting  to  twenty  pounds,  or  imprisonment,  is  imposed,  the  *<5cused  J~^^°*.  *?  .^ 
may,  on  appearing  before  the  court  of  summary  jurisdiction,  declare  that  qj^qi  ^^^^  ^^^ 
he  objects  to  being  tried  for  such  offence  by  a  court  of  summary  juris-  by  ooart  of 
diction,  and  thereupon  the  court  of  summary  jurisdiction  may  deal  with  Bummtry 
the  case  in  all  respects  as  if  the  accused  were  charged  with  an  indictable  J'^'^^^^ction. 
offence  and  not  an  offence  punishable  on  summary  conviction,  and  the 

offence  may  be  prosecuted  on  indictment  accordingly. 

10.  Every  offence  under  this  Act  which  is  made  punishable  on  con-  Proceedings 
viction  by  a  court  of  summary  jurisdiction  or  on  summary  conviction,  l»fore  conrt  of 
and  every  penalty  under  this  Act  recoverable  on  summary  conviction,  ?^S?ioUo 
may  be  prosecuted  and  recovered  in  manner  provided  by  the  Summary 
Jurisdiction  Act. 

11.  Provided,  that  upon  the  hearing  and  determining  of  any  indictment  RegoUtionB  as 
or  information  under  sections  four,  five,  and  six  of  this  Act,  the  respective  to  evidence, 
parties   to  the   contract  of  service,  their  husbands  or  wives,  shall  be 

deemed  and  considered  as  competent  witnesses. 

12.  In  England  or  Ireland,  if  any  party  feels  aggrieved  by  any  con-  Appeal  to 
viction  made  by  a  court  of   summary  jurisdiction  on  determining  any  ^l^**^'  ■®*" 
information  under  this  Act,  the  party  so  aggrieved  may  appeal  therefrom, 

subject  to  the  conditions  and  regulations  following : 

(1.)  The  appeal  shall  be  made  to  some  court  of  general  or  quarter 
sessions  for  the  county  or  place  in  which  the  cause  of  appeal  has 
arisen,  holden  not  less  than  fifteen  days  and  not  more  than  four 
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months  after  the  deouiou  of  the  court  from  which  the  appeal  Is 
made: 

(2.)  The  appellant  shall,  within  seyen  days  after  the  cause  of  appeal 
has  arisen,  give  notice  to  the  other  party  and  to  the  court  of 
summary  jurisdiction  of  his  intention  to  appeal,  and  of  the 
ground  thereof : 

(3.)  The  appellant  shall,  immediately  after  such  notice,  enter  into  a 
recognisance  before  a  justice  of  the  peace,  with  or  without 
sureties,  conditioned  personally  to  try  such  appeal,  and  to  abide 
the  judgment  of  the  court  thereon,  and  to  pay  such  costs  as  may 
be  awarded  by  the  court : 

(4.)  Where  the  appellant  is  in  custody  the  justice  may,  if  he  thinks  fit, 
on  the  appellant  entering  into  such  recognisance  as  aforesaid, 
release  him  from  custody : 

(5.)  The  court  of  i^peal  may  adjourn  the  appeal,  and  upon  the 
hearing  thereof  they  may  confinn,  reverse,  or  modify  the  dedsion 
of  the  court  of  summary  jurisdiction,  or  remit  the  matter  to  the 
court  of  summary  jurisdiction  with  the  opinion  of  the  court  of 
appeal  thereon,  or  make  such  other  order  in  the  matter  as  the 
court  thinks  just,  and  if  the  matter  be  remitted  to  the  oonrt  of 
summary  jurisdiction  the  said  last-mentioned  court  shall  there- 
upon rehear  and  decide  the  information  in  accordance  with  the 
opinion  of  the  said  court  of  appeaL  The  court  of  appeal  may 
also  make  such  order  as  to  costs  to  be  paid  by  either  party  as  the 
court  thinks  just. 

Definitions, 

13.  In  this  Act, — 

The  expression  "  The  Summary  Jurisdiction  Act  *'  means  the  Act  of 
the  session  of  the  eleventh  and  twelfth  years  of  the  reign  of  Her  present 
Majesty,  chapter  forty-three,  intituled,  ''An  Act  to  facilitate  the  per- 
formance of  the  duties  of  justices  of  the  peace  out  of  sessions  within 
England  and  Wales  with  respect  to  summary  conviction  and  orders," 
inclusive  of  any  Acts  amending  the  same ;  and 

The  expression  "  court  of  summary  jurisdiction  "  means. 

(1.)  As  respects  the  city  of  London,  the  Lord  Mayor  or  any  alderman 
of  the  said  city  sitting  at  the  Mansion  House  or  Guildhall  justice 
room;  and 

(2.)  As  respects  any  police  court  division  in  the  Metropolitan  police 
district,  any  Metropolitan  police  magistrate  sitting  at  the  police 
court  for  that  division  ;  and 

(3.)  As  respects  any  city,  town,  liberty,  borough,  place,  or  district  for 
which  a  stipendiary  magistrate  is  for  the  time  being  acting,  such 
stipendiary  magistrate  sitting  at  a  police  court  or  other  place 
appointed  in  that  behalf  ;  and 

(4.)  Elsewhere,  any  justice  or  justices  of  the  peace  to  whom  juiia- 
diction  is  given  by  the  Summary  Jurisdiction  Act :  Provided  that^ 
as  respects  any  case  within  the  cognisance  of  such  justice  or 
justices  as  last  aforesaid,  an  information  under  this  Act  shall  be 
heard  and  determined  by  two  or  more  justices  of  the  peace  in 
petty  sessions  sitting  at  some  place  appointed  for  holding  petty 
sessions. 

Nothing  in  this  section  contained  shall  restrict  the  jurisdiction  of  the 
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Lord  Mayor  or  any  alderman  of  the  city  of  London,  or  of  any  88^ft  89  Yjol 
Metropolitan  police  or  stipendiary  magistrate,  in  respect  of  any    '  o.  8& 
act  or  jurisdiction  which  may  now  be  done  or  exercised  by  him    CokmUxum 
ont  of  court.  andFM^um 

14.  The  expression  "  municipal  authority  "  in  this  Act  means  any  of    ofPropetty ' 
the  following  authorities,  that  is  to  say,  the  Metropolitan  Board  of  Works,     ^^^  \%lh, 
the  Common  Council  of  the  city  of  London,  the  Commissioners  of  Sewers  ^  AjJT^   « 
of  the  city  of  London,  the  Town  Council  of  any  borough  for  the  time  u  xnonioipal 
being,  subject  to  the  Act  of  the  session  of  the  fifth  and  sixth  years  of  the  authority  ** 
reign  of  King  William  the  Fourth,  chapter  seventy-six,  intituled  "  An  Act  *nd  **  public 
to  provide  for  the  Begulation  of  Municipal  Corporations  in  England  and  o^o^P^J* 
WiJes,"  and  any  Act  amending  the  same,  any  commissioners,  trustees,  or 

other  persons  invested  by  any  local  Act  of  Parliament  with  powers  of 
improving,  cleansing,  lighting,  or  paving  any  town,  and  any  local 
board. 

Any  municipal  authority  or  company  or  contractor  who  has  obtained 
authority  by  or  in  pursuance  of  any  general  or  local  Act  of  Parliament  to 
supply  the  streets  of  any  city,  borough,  town,  or  place,  or  of  any  part 
thereof,  with  gas,  or  which  is  required  by  or  in  pursuance  of  any  general 
or  local  Act  of  Parliament  to  supply  water  on  demand  to  the  inhabitants 
of  any  city,  borough,  town,  or  place,  or  any  part  thereof,  shall  for  the 
purposes  of  the  Act  be  deemed  to  be  a  municipal  authority  or  company 
or  contractor  upon  whom  is  imposed  by  Act  of  Parliament  the  duty  of 
supplying  such  city,  borough,  town,  or  place,  or  part  thereof,  with  gas  or 
water. 

15.  The  word  ''maliciously"  used  in  reference  to  any  ofPence  under  *<  Maliciously** 
this  Act  shall  be  construed  in  the  same  manner  as  it  is  required  by  the  in  this  Act 
fifty-eighth  section  of  the  Act  relating  to  malicious  injuries  to  property,  ?^^*^^  ** 
that  is  to  say,  the  Act  of  the  session  of  the  twenty-fourth  and  twenty-fifth  injuriee  to 
years  of  the  reign  of  Her  present  Majesty,  chapter  ninety-seven,  to  be  Property  Act. 
construed  in  reference  to  any  offence  committed  under  the  last-mentioned 

Act. 

Saving  Clause, 

16.  Nothing  in  this  Act  shall  apply  to  seamen  or  to  apprentices  to  the  Saving  as  to 
sea  service.  "^  service. 

R^eaL 

17.  On  and  after  the  commencement  of  this  Act,   there  shall  be  Repeal  of 
repealed :—  ■^*'**- 

I.  The  Act  of  the  session  of  the  thirty-fourth  and  thirty-fifth  years  of 
the  reign  of  Her  present  Majesty,  chapter  thirty-two,  intituled  "  An 
Act  to  amend  the  Criminal  Law  relating  to  violence,  threats,  and 
molestation ; "  and 
XL  ''The  Master  and  Servant  Act,  1867,"  and  the  enactments  specified 
in  the  First  Schedule  to  that  Act,  with  the  exceptions  following  as 
to  the  enactments  in  such  Schedule  (that  is  to  say,) 

(1.)  Except  so  much  of  sections  one  and  two  of  the  Act  passed 
in  the  thirty-third  year  of  the  reign  of  King  Q^orge  the 
Third,  chapter  fifty-five,  intituled  "An  Act  to  authorise 
justices  of  the  peace  to  impose  fines  upon  constables,  over- 
seers, and  other  peace  or  parish  officers  for  neglect  of  duty, 
and  on  masters  of  apprentices  for  ill-usage  of  such  their 
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88  A  80  Vior.  apprentioe ;  and  also  to  make  proviBion  for  the  execation  of 

^  ^-  warrants  of  distress  granted  by  magistrates/'  as  relates  to 

CoHwiracm  constables,  oyerseers,  and  other  peace  or  parish  officers  ;  and 

andpZiection  (^0  Except  so  mnch  of  sections  fiye  and  six  of  an  Act  passed  in 

of  Property  the  fifty-ninth  year  of  the  reign  of  King  €^rge  the  Third, 

Act,  1875.  chapter  ninety-two,  intituled,  "An  Act  <o  enable  justices 

of  the  peace  in  Ireland  to  act  as  such,  in  certain  cases,  out 
of  the  limits  of  the  counties  in  which  they  actually  are; 
to  make  provision  for  the  execntion  of  warrants  of  distress 
granted  by  them ;  and  to  authorise  them  to  impose  fines 
upon  constables  and  other  oflSoers  for  neglect  of  duty,  and 
on  masters  for  ill-usage  of  their  apprentices,"  as  relates  to 
constables  and  other  peace  or  parish  oflScers  ;  and 
(d.)  Except  the  Act  of  the  session  of  the  fifth  and  sixth  years  of 
the  reign  of  Her  present  Majesty,  chapter  seven,  intituled 
"An  Act  to  explain  the  Acts  for  the  better  regulation  of 
certain  apprentices,"  and 
(4.)  Except  sub-sections  one,  two,  three,  and  five  of  section  sixteen 
of  the  Summary  Jurisdiction  (Ireland)  Act,  1851,  relating 
to    certain   disputes   between   employers  and  the    persons 
employed  by  them  ;  and 
m.  Also  there  shall  be   repealed  the  following  enactments  making 
breaches  of  contract  criminal,  and  relating  to  the  recovery  of  wages 
by  summary  procedure  ;  (that  is  to  say,) 

(a.)  An  Act  passed  in  the  fifth  year  of  the  reign  of  Queen 
Elizabeth,  chapter  four,  and  intituled  "An  Act  touching 
dyvers  orders  for  artificers,  labourers,  servantes  of  hus- 
bandry e,  and  apprentices ; "  and 

(b.)  So  much  of  section  two  of  an  Act  passed  in  the  twelfth  year 
of  King  George  the  First,  chapter  thirty-four,  and  intituled 
"An  Act  to  prevent  unlawful  combination  of  workmen 
employed  in  the  woollen  manufactures,  and  for  better 
pajnnent  of  their  wages,"  as  relates  to  departing  from 
service  and  quitting  or  returning  work  before  it  is  finished ;  and 

(c.)  Section  twenty  of  an  Act  passed  in  the  fifth  year  of  King 
George  the  Third,  chapter  fifty-one,  the  title  of  which 
begins  with  the  words  "  An  Act  for  repealing  several  laws 
relating  to  the  manufacture  of  woollen  cloths  in  the  county 
of  York,'*  and  ends  with  the  words  "for  preserving  the 
credit  of  the  said  manufacture  at  the  foreign  market ; "  and 

(d.)  An  Act  passed  in  the  nineteenth  year  of  King  George  the 
Third,  chapter  forty-nine,  and  intituled  "  An  Act  to  prevent 
abuses  in  the  payment  of  wages  to  persons  employed  in  the 
bone  and  thread  lace  manufactory ;  "  and 

{e,)  Sections  eighteen  and  twenty-three  of  an  Act  passed  in  the 
session  of  the  third  and  fourth  years  of  Her  present 
Majesty,  chapter  ninety-one,  intituled  "  An  Act  for  the 
more  effectual  prevention  of  frauds  and  abuses  committed 
by  weavers,  sewers,  and  other  persons  employed  in  the  linen, 
hempen,  union,  cotton,  silk,  and  woollen  manufactures  in 
Ireland,  and  for  the  better  payment  of  their  wages,  for 
one  year,  and  from  thence  to  the  end  of  the  next  session  of 
Parliament ; "  and 
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(/.)  Section  seventeen  of  an  Act  passed  in  tke  session  of  the  88  A  SSVior. 
siztli  and  seventli  years  of  Her  present  Majesty,  chapter        ^^ 
forty,  the  title  of  which  begins  with  the  words  *'  An  Act  to    Cowp^^ 
amend   the  laws/'  and  en£  with     the   words,    ''"WOThoaexi  and  Protectiou 
engaged  therein ;  '*  and  of  Property 

{g,)  Section  seven  of  an  Act  passed  in  the  session  of  the  eighth  and     '^ci,  1875. 
ninth  years  of  Her  present  Majesty,  chapter  one  hundred  and 
twenty-eight,  and  intituled  "  An  Act  to  make  farther  regu- 
lations respecting  the  tickets  of  work  to  be  delivered  to  silk* 
weavers  in  certain  cases." 
Provided  that,— 

(1.)  Any  order  for  wages  or  farther  sum  of  compensation  in  addition 
to  wages  made  in  parsaance  of  section  sixteen  of  the  Summary 
Jurisdiction  (Ireland)  Act,  1851,  may  be  enforced  in  like  manner 
as  if  it  were  an  order  made  by  a  court  of  summary  jurisdiction 
in  pursuance  of  the  Employers  and  Workmen  Act,  1875,  and  not 
otherwise;  and 
(2.)  The  repeal  enacted  by  this  section  shall  not  affect — 

(a.)  Anything  duly  done  or  suffered,  or  any  right  or  liability 
acquired  or  incurred  under  any  enactment  hereby  repealed ;  or 
(6.)  Any  penalty,  forfeiture,  or  punishment  incurred  in  respect  of  any 
offence  committed  against  any  enactment  hereby  repealed ;  or 
(c.)  Any  investigation,  legal  proceeding,  or  remedy  in  respect  of  any 
such  right,  liability,  penalty,  forfeiture,  or  punishment  as 
aforesaid ;  and  any  such  investigation,  legal  proceeding,  and 
remedy  may  be  carried  on  as  if  this  Act  had  not  passed. 


LAND  TITLES  AND  TRANSFER  ACT. 

38  &  39  ViOT.  CAP.  87. 

An  Act  to  8impUfy  Titles  and  JaciUtate  the  Tranafei'  of  Land  in  England. 

—[I3th  August,  1875.] 

As  to  Fraud, 

98.  Subject  to  the  provisions  in  this  Act  contained  with  respect  to  Fraadalent 
registered  dispositions  for  valuable  consideration,  any  disposition  of  land  dispositionfl. 
or  of  a  charge  on  land  which  if  unregistered  would  be  fraudulent  and 

void,  shall,  notwithstanding  registration,  be  fraudulent  and  void  in  like 
manner. 

99.  If  in  the  course  of  any  proceedings  before  the  registrar  or  the  Suppresedon  of 
court  in  pursuance  of  this  Act  any  person  concerned  in  such  proceedings  deeds  and  eri- 
as  principal  or  agent,  with  intent  to  conceal  the  title  or  claim  of  any  ^^^^* 
person,  or  to  substantiate  a  false  claim,  suppresses,  attempts  to  suppress, 

or  is  privy  to  the  suppression  of  any  document  or  of  any  fact,  the  person 
80  suppressing,  attempting  to  suppress,  or  privy  to  suppression,  shftU  be 
guilty  of  a  misdemeanor,  and  upon  conviction  on  indictment  shall  be 
liable  to  be  imprisoned  for  a  term  not  exceeding  two  years,  with  or 
without  hard  labour,  or  to  be  fined  such  sum  not  exceeding  five  hundred 
pounds  as  the  court  before  which  he  is  tried  may  award. 
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J6  ft  39  VioT.      100.  If  any  person  fraudulently  proeores,  attemptt  to  frandnlently 

0. 87.        prooore,  or  is  privy  to  the  fraudulent  procurement  of  any  entry  on  the 

LandT'ileg  ^£^^^^'  ^^  ^^  '^J  ^n^nre  from  the  register  or  alteration  of  the  register, 

oNtf  Traniftr  ^^^  person  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  on 
Act,  indictment  be  liable  to  imprisonment  for  any  term  not  exceeding  two 
*7^^        years,  with  dr  without  hard  labour,  or  to  be  fined  such  sum  not  exceeding 

Certun  frau-   £^^  hundred  pounds  as  the  court  before  which  he  is  tried  may  award ; 

declared  to  be  ^^^  ^^7  ^^^^y  erasure,  or  alteration  so  made  by  fraud,  shall  be  void  as 

misdemeanon.  between  all  parties  or  privies  to  such  fraud. 

False  declara-  101.  If  any  person  in  any  affidavit  or  declaration  required  or 
"••  authorised  to  bej  made  for  any  purpose  under  this  Act,  or  any  order  or 

general  rules  made  in  pursuance  thereof,  wilfully  makes  a  false  statement 
in  any  material  particular,  he  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  on  indictment  shall  be  liable  to  imprisonment,  with  or  without 
hard  labour,  for  any  term  not  exceeding  two  years,  or  to  be  fined  such 
sum  not  exceeding  five  hundred  pounds  as  the  court  before  which  he  is 
tried  may  award. 

SftTing  of  ciril      102.  No  proceeding  or  conviction  for  any  act  declared  by  this  Act  to 

remedy.  \yQ  2k  misdemeanor  shall  affect  any  remedy  which  any  person  aggrieved  by 

such  act  may  be  entitled  to,  either  at  law  or  in  equity. 

ffationtomake      ^^^'  Nothing  in  this  Act  contained  shall  entitle  any  person  to  refuse 

diacovery.  ^  make  a  complete  discovery  by  answer  in  any  legal  proceeding,  or  to 
answer  any  question  or  interrogatory  in  any  civil  proceeding,  in  any  court 
of  law  or  equity,  or  in  the  courts  of  bankruptcy ;  but  no  answer  to  any 
such  bill,  question,  or  interrogatory  shall  be  admissable  in  evidence 
against  such  person  in  any  criminal  proceeding  under  this  Act. 


OFFENCES  AGAINST  THE  PEESON  ACT,   1876. 

88  &  89  ViOT.  CAP.  94. 

An  Act  to  amend  the  Law  relating  to  Offences  against  the  Person. [ISM 

August,  1875.] 

Whsbbas  it  is  expedient  to  amend  the  law  relating  to  offences  against 

the  person : 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 

advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons. 

in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 

as  follows : 
Short  title.  1.  This  Act  may  be  cited  as  "The  Offences  against  the  Person  Act 

1875." 
^^  BO    d      ^'  ®^*^^^^  ^*y  *^^  fifty-one  of  the  Act  of  the  twenty-fourth  and 
sT^rSl A26  *^enty-fifth  years  of  the  reign  of  Her  Majesty,  chapter  one  hundred,  an 
Vict.  c.  100.     l^ereby  repealed,  except  as  to  anything  heretofore  duly  done  thereunder. 

and  except  so  far  as  may  be  necessary  for  the  purpose  of  supporting  and 

continuing  any  proceeding  taken  or  of  prosecuting  or  punishing  any  person 

for  any  offence  committed  before  the  passing  of  this  Act. 
Abasing  a  girl      3.  Whosoever  shall  unlawfully  and  carnally  know  and  abuse  any  oiri 
nnder  twelve   under  the  age  of  twelve  years  shall  be  guilty  of  felony,  and,  being  con- 
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▼ieted  thereof,  ahall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  88  ft  89  Yior. 
penal  servitade  for  life,  or  for  any  term  not  less  than  fire  years,  or  to  be         <'•  ^ 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard       /i^^ 

4.  Whosoeyer  shall  unlawfully  and  carnally  know  and  abuse  any  girl  p^9on  Act, 
being  above  the  age  of  twelre  years  and  under  the  age  of  thirteen  years,         1875. 
whether  with  or  without  her  consent,  shall  be  guilty  of  a  misdemeanour,         ";  . , 
and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  abo^«^^^ 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  yean  of  age 
hard  labour.                                                                                                              and  under 

5.  This  Act  shall  be  deemed  to  be  incorporated  with  the  Act  of  the  tWrteen  years 
twenty-fourth  and  twenty-fifth  years  of  the  reign  of  Her  Majesty,  chapter  xh^f^Q^  ij^  i^ 
one  hundred,  and  shall  be  construed  as  if  the  said  Act  (except  such  parts  i«ad  with 
thereof  as  are  repealed  or  amended  by  this  Act)  and  this  Act  were  one  Act.  24  A  26  Viok 

6.  This  Act  shall  not  extend  to  Scotland.  S;  ^^'    ,  ,  , 

Extent  of  Act 
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STATUTES   AND   PARTS   OP   STATXJTBS   APPBCTING 

THE   CRIMINAL  LAW. 

PASSED  IN  THE  SESSION  OF   PARLIABIENT   OF  1876. 


DRUaaXNG  OF  ANIMALS   AOT,  1876. 

89  ViOT.  CAP.  13. 

An  Act  to  prevent  the  Administration  of  Poisonous  Drugs  to  Horses  and 

other  AniTnal8.^~{lst  June,  1876.] 

Whebeas  it  is  expedient  to  make  provision  against  the  practice  of  achuinia- 
tering  poisonous  drugs  to  horses  and  other  animals  by  disqualified  persons, 
and  without  the  knowledge  and  consent  of  the  owners  of  such  horses  and 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 

advice  and  consent  of  the  Lords  Spirit\ial  and  Temporal,  and  Commons, 

in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same 

as  follows : 

Penalty  on         .  1.  If  any  person  wilfully  and  unlawfully  administers  to  or  causes  to  be 

auBdruflB  to  '  ^^^^^^i^tered  to  or  taken  by  any  horse,  cattle,  or  domestic  animal  any 

hones,  ^,      poisonous  or  injurious  drug  or  substance,  Ee  shall  (unless  some  reasonable 

nnUwfnlly.      cause  or  excuse  is  shown  on  his  behalf)  be  liable,  on  summary  conviction, 

to  a  penalty  not  exceeding  five  pounds,  or,  at  the  discretion  of  the  court, 

to  imprisonment,  with  or  without  hard  labour,  for  any  term  not  exceeding 

one  month  in  the  case  of  a  first  offence,  or  three  months  in  the  case  of  a 

second  or  any  subsequent  o£Pence. 

Saving^  p^-      2.  Nothing  in  this  Act  shall  extend  to  any  person  being  owner  or  acting 

J^  ^  '  by  authority  of  the  owner  of  the  horse,  cattie,  or  other  animal  to  which 

any  drug  or  substance  is  administered. 
Saving  of  8.  Nothing  in  this  Act  shall  exempt  a  person  from  liability  to  any 

o    er    W8.       greater  or  other  punishment  under  any  other  Act  or  law,  so  that  he  be  not 
more  than  once  punished  for  the  same  ofPence. 
roseon  on.         ^    j^^  o£Fence  against  this  Act  may  be  prosecuted  in  the  manner  pro- 
vided by  the  Summary  Jurisdiction  Acts  before  two  justices  of  the  peace. 
Extent  of  Act      5.  Tliis  Act  shall  not  extend  to  Scotland  or  Ireland. 
Short  title.  6.  This  Act  may  be  cited  as  "  The  Drugging  of  Animals  Act,  1876." 


PBEVENTION   OF   CEIMES   AMENDMENT   AOT,  1876. 

39  &  40  Vict.  cap.  28. 

An  Act  to  amend  the  Prevention  of  Crimes  Act,  1871. — [ISthJuIy,  1876.] 

Whbbeab  by  the  Prevention  of  Crimes  Act,  1871,  all  persons  convicted 
of  crime  in  the  United  Kingdom  are  required  to  be  registered  and  photo- 
graphed, and  unnecessary  expense  is  thereby  incurred : 


J 
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Be  it  therefore  enacted  by  the  Queen's  most  exoellent  Majesty,  by  and  89  A  40  Vior. 
vith  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and        o,^^' 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of  p,    ""T^  ^f 

1.  This  Act  may  be  cit^d  for  all  purposes  as  "  The  Prevention  of  Grimes  ment  Act,  1876. 
Amendment  Act,  1876."  

2.  In  Great  Britain  the  Secretary  of  State,  and  in  Ireland  the  Lord  ^^^  *'*^«  ^' 
Lieutenant,  may  from  time  to  time  by  order  prescribe  the  class  or  classes  r>^Liction  on 
of  prisoners  to  which  the  enactments  of  the  Prevention  of  Grimes  Act,  obligation  to 
1871,  relating  to  registry  and  photographing  are  for  the  time  being  to  register  and 
apply ;  and  such  enactment  shall,  so  long  as  any  such  orders  are  in  force,  photograph 
be  deemed  to  apply  to  the  prescribed  chtss  or  classes  of  prisoners  only,  ^^n^i^*!*' 
and  not  to  all  persons  convicted  of  crime. 


CUSTOMS  LAWS  GONSOLIDATION  AGT. 

89  k  40  Viot.  OAi».  36. 

An  Act  to  comolidate  the  Customs  iat(?«.— [24«A  Jultfy  1876.] 
As  to  prosecution  by  indictment  or  infoitnation, 

255.  All  indictments  or  suits  for  any  offences  or  the  recovery  of  any  tn  whoM 
penalties  or  forfeitures  under  the  Customs  Acts  shall,  except  in  the  cases  names  indict* 
where  summary  jurisdiction  is  given  to  justices,  be  preferred  or  commenced  "®^  ®'  *'"** 
in  the  name  of  Her  Majesty's  Attorney-General  for  England  or  Ireland,  fen^^'*" 

or  of  the  Lord  Advocate  of  Scotland,  or  of  some  officer  of  Customs  or 
Inland  Bevenue. 

256.  In  any  prosectltion  for  recovery  of  any  fine,  penalty,  or  forfeiture  The  Attorney^ 
incurred  under  the  Customs  Acts,  Her  Majesty's  Attomey-G^ene^al  for  General  or 
England,  Her  Majesty's  Attorney-General  for  Ireland,  or  the  Lord  -Advocate  Jj^^„,^J^, 
of  Scotland,  if  satisfied  that  such  fine,  penalty,  or  forfeiture  was  incurred  |^  j^q\^  prose*- 
without  any  intention  of  fraud,  or  that  it  may  be  inexpedient  to  proceed  qoi. 

in  the  said  prosecution,  may  enter  a  nolle  prosequi  or  otherwise  on  such 
information. 

257.  All  suits,  indictments,  or  informations  brought  or  exhibited  for  Suits,  ^(k,  to 
any  offence  against  the  Customs  Acts  in  any  court  or  before  any  justice,  ^**u?^'Ji**^ 
shall  be  brought  or  exhibited  within  three  years  next  after  the  date  of  the  ye^rg, 
offence  committed. 

258.  Any  indictment,  prosecution,  or  information  which  may  be  insti-  Indictments  or 
tuted  or  brought  under  the  direction  of  the  Commissioners  of  Customs  J^^^'^^^^'^j 
for  offeoces  against  the  Customs  Acts  shall  and  may  be  inquired  of,  {„  l^j  county 
examined,  tried,  and  determined  in  any  county  of  England  when  the  in  England, 
offence  is  committed  in  England,  and  in  any  county  of  Scotland  when  Scotland,  or 
the  offence  is  conamitted  in  Scotland,  and  in  any  county  in  Ireland  when  JreJjndrespeo- 
the  offence  is  committed  in  Ireland,  in  such  manner  and  form  as  if  the        ^' 
offence  had  been  conmiitted  in  the  said  county  where  the  said  indictment 

or  information  shall  be  tried. 

As  to  Proofs  in  Proceedings. 

259.  If  in  any  prosecution  in  respect  of  any  goods  seized  for  nonpay-  Delendaut's 

ment  of  duties,  or  any  other  cause  of  forfeiture,  or  for  the  recovering  any  proof  in 

smuggling 
Z  X  oaaee. 
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89  ft  40  Vict,  penalty  or  penalties  ander  the  Onstoms  Acts,  any  dispute   sliaU  ariM 
^^'       whether  the  duties  of  Customs  have  been  paid  in  respect  of  such  goods, 
Custom  Laws  ^^  whether  the  same  have  been  lawfully  imported  or  lawfully  unshipped, 
CoiuoKdatum  or  concerning  the  place  from  whence  such  goods  were  brought,  then  and 
Adf  1876.     in  every  such  case  the  proof  thereof  shall  be  on  the  defendant  in  such 
prosecution,  and  where  any  such  proceedings  are  had  in  the  ESzcbeqaer 
Division  of  the  High  Court  of  Justice  on  the  Bevenue  Side,  the  defendant 
shall  be  competent  and  compellable  to  give  evidence. 
AvermMits  in       260.  The   averment  that  the  Commissioners  of   Customs  or  Inland 
smnggling       Bevenue  have  directed  or  elected  that  any  information  or  prooeectings 
^**^'  under  the  Customs  Act  shall  be  instituted,  or  that  any  ship  or  boat  tf 

foreign  or  belonging  whoUy  or  in  part  to  Her  Majesty's  subjects,  or  that 
any  person  detained  or  found  on  board  any  ship  or  boat  liable  to  seiznre 
is  or  is  not  a  subject  of  Her  Majesty,  or  that  any  goods  thrown  over- 
board, staved,  or  destroyed  were  so  thrown  overboard,  staved,  or  destroyed 
to  prevent  seizure,  or  that  any  goods  thrown  overboard,  staved,  or  destroyed 
during  chase  by  any  ship  or  boat  in  Her  Majesty's  service,  or  in  the  serrioe 
of  the  Bevenue,  were  so  thrown  overboard,  staved,  or  destroyed  to  avoid 
seizure,  or  that  any  person  is  an  officer  of  Customs  or  Excise,  or  that  any 
person  was  employed  for  the  prevention  of  smuggling,  or  that  the  offence 
was  committed  within  the  limits  of  any  port,  or  where  the  offence  is 
committed  in  any  port  of  the  United  Eongdom,  the  naming  of  such  port 
in  any  information  or  proceedings  shall  be  deemed  to  be  sufficient,  unlea 
the  defendant  in  any  such  case  shall  prove  to  the  contrary. 
Vi^  voce  261.  If  upon  any  trial  a  question  shall  arise  whether  any  person  is  an 

be  jrivlwa  Sat  ^^^^  ^^  ^^®  anny,  navy,  marines,  or  coastguard  duly  employed  for  the 
a  party  is  an  pi'^vention  of  smuggling,  or  an  officer  of  Customs  or  Excise,  his  own 
officer.  evidence  thereof,  or  other  evidence  of  his  having  acted  as  such,  shall  be 

deemed  sufficient,  without  production  of  his  commission  or  deputation ; 
WUaesB  com*  and  every  such  officer  and  any  person  acting  in  his  aid  or  assistance  shall 
thonffh  en-  ^  deemed  a  competent  witness  upon  the  trial  of  any  suit  or  information 
titled  to  part  ^^  account  of  any  seizure  or  penalty  as  aforesaid,  notwithstanding  such 
of  seizure  or  officer  or  other  person  may  be  entitled  to  the  whole  or  any  part  of  such 
reward.  seizure  or  penalty,  or  to  any  reward  upon  the  conviction  of  the  party 

charged  in  such  suit  or  information. 

What  shall  be      262.  Upon  the  trial  of  any  isstie,  or  upon  any  judicial  hearing  or  inves- 

evidence  of      tigation  touching  any  seizure,  penalty,  or  forfeiture,  or  other  proceeding 

roryor  Oom^*  tmder  the  Customs  Acts  or  any  Act  relating  to  the  Excise,  or  incident 

missioners  of   thereto,  where  it  may  be  necessary  to  give  proof  of  any  order  issued  by 

Gastoms  or      the  Commissioners  of  the  Treasury,  or  by  the  Commissioners  of  Customs 

^land  QY  Inland  Bevenue  respectively,  the  order,  or  any  letter  or  instructbns 

venue.         referring  thereto,  which  shall  have  been  officially  received  by  any  officer 

of  Customs  or  Excise  for  his  government,  and  under  which  he  shall  have 

acted  as  such  officer,  shall  be  admitted  and  taken  as  sufficient  evidence 

and  proof  of  such  order. 

Mndemni^  268.  Condemnation  by  any  justice  under  the  Customs  Laws  may  be 

in  forfeiture.    Proved  in  any  court  of  justice,  or  before  any  competent  tribunal,  by  the 

production  of  a  certificate  of  such  condemnation  purporting  to  be  signed 

by  such  justice,  or  an  examined  copy  of  the  record  of  such  condemnation 

certified  by  the  clerk  to  such  justice. 
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89  &  40  ViOT 

BANKEES'  BOOKS  EVIDENOE    ACT,  1876.  t^ 

An  m.  A/xTT  la  Bankers* Books 

89  &  40  ViOT.  CAP.  48.  Evidence  Act, 

1876 

An  Act  to  amend  the  Law  with  reference  to  Bankers'  Books  Evidence. —        ' 

[IIM  August,  1876.] 

Whebbas  serious  inconveDience  lias  been  occasioned  to  bankers  and  also 
to  tlie  public  by  reason  of  the  ledgers  and  other  account  books  having 
been  remoyed  from  the  banks  for  the  purpose  of  being  produced  in  legal 
proceedings  : 

And  whereas  it  is  expedient  to  facilitate  the  proof  of  the  transactions 
recorded  in  such  ledgers  and  account  books  : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  adrice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as  ''The  Bankers'  Books  Evi"  Short  title.     « 
dence  Act,  1876.*' 

2.  The  word  ''  bank  "  in  this  Act  shall   mean  any  person  or  persons,  Interprotatioti 
partnership  or  company,  carrying  on  the  business  of  bankers,  and  who  at  clause. 

the  commencement  of  each  year  shall  have  made  their  return  to  the 
Commissioners  of  Inland  Bevenue,  and  any  savings  bank  certified  under 
the  Act  of  1863. 

The  words  '*  legal  proceedings  "  in  this  Act  shall  include  all  proceedings, 
whether  preliminary  or  final,  in  courts  of  justice,  both  criminal  and 
civil,  legsJ  and  equitable,  and  shall  include  all  proceedings,  whether 
preliminary  or  final,  by  way  of  arbitration,  examination  of  witnesses, 
assessment  of  damages,  compensation,  or  otherwise,  in  which  there  is 
power  to  administer  an  oath. 

The  words  ''  the  court ''  in  this  Act  shall  mean  the  court,  judge,  magis- 
trate, sheriff,  arbitrator,  or  other  person  authorised  to  preside  over  the 
said  legal  proceedings  for  the  time  being,  and  shall  include  all  persons, 
judges,  or  ofiScers  having  jurisdiction  and  authorised  to  preside  over  or  to 
exercise  judicial  contro  over  the  said  legal  proceedings,  or  the  procedure 
or  any  steps  therein. 

The  words  ''a  judge  of  one  of  the  superior  courts"  shall  mean 
respectively  a  judge  of  Her  Majesty's  High  Court  of  Justice  in  so  far 
as  this  Act  applies  to  England  and  Wales,  a  lord  ordinary  of  the  outer 
house  of  the  Court  of  Session  in  Scotland  in  so  far  as  it  applies  to 
Scotland,  and  a  judge  of  one  of  the  superior  courts  at  Dublin  in  so  far  as 
it  applies  to  Ireland. 

3.  From  and  after  the  commencement  of    this  Act  the   entries  in  Sntries  In 
ledgers,  day  books,  cash  books,  and  other  account  books  of  any  bank  books  by  a£S« 
shall  be  admissible  in  all  legal  proceedings  as  primd  facie  evidence  of  ^^}  admissi- 
the  matters,  transactions,  and  accounts  recorded  therein  on  proof  being  ^^J^^^ 
given  by  the  affidavit  in  writing  of  one  of  the  partners,  managers,  or 
officers  of  such  bank,  or  by  other  evidence  that  such  ledgers,  day  books, 
cash  books,  or  other  account  books  are  or  have  been  the  ordinary  books  of 
such  bank,  and  that  the  said  entries  have  been  made  in  usual  and  ordinary 
conrse  of  business,  and  that  such  books  are  in  or  come  immediately  from 
the  custody  or  control  of  such  bank.     Nothing  in  this  clause  contained 
shall  apt>ly  to  any  legal  proceeding  k>  which  any  bank  whose  ledgers,  day 

xx2 
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ft(^  ft  40  Vior.  books,   cash   books,   and  other  account  books  may  be  required  to  be 

c  57.        produced  in  evidence  shall  be  a  party. 
Banker^Books      ^'  ^^P^®^  ®^  ^  entries  in  any  ledgers,  day  books,  cash  books,  or  other 
Evidence  Act  acoount  books  used  by  any  such  bank  may  be  proved  in  all  legal  proceed- 
1876.         ings  as  evidence  of  such  entries  without  production  of  the  originals,  by 

means  of  the  affidavit  of  a  person  who  has  examined  the  same,  stating  the 

not  ^e '^rc^*^^  fact  of  said  examination,  and  that  the  copies  sought  to  be  put  in  evidence 
daced.  ^'^       "^  correct. 

ProYiBo  as  to        ^*  Provided  always,  that  no  ledger,  day  book,  cash  book,  or  other 
notice  to  account  book  of  any  such  bank,  and  no  copies  of  entries  therein  contained, 

parties  in  a      gball  be  adduced  or  received  in  evidence  under  this  Act,  unless  five  days 
•^*'  notice  in  writing,  or  such  other  notice  as  may  be  ordered  by  the  court, 

containing  a  copy  of  the  entries  proposed  to  be  adduced  and  of  the 
intention  to  adduce  the  same  in  evidence,  shall  have  been  given  by  the 
party  proposing  to  adduce  the  same  in  evidence  to  the  other  party  or 
parties  to  the  said  legal  proceeding,  and  that  such  other  party  or  parties 
is  or  are  at  liberty  to  inspect  the  original  entries  and  the  accounts  of 
which  such  entries  form  a  part. 
Power  under        6.  On  the  application  of  any  party  to  any  legal  proceedings  who  has 
order  of  court  received  such  notice,  a  judge  of  one  of  the  superior  courts  may  order  that 
books  a^  take  ®^^^  P^^Y  ^  **  liberty  to  inspect  and  to  take  copies  of  any  entry  or 
copies.  entries  in  the  ledger,  day  books,  cash  books,  or  other  account  boolra  of 

any  such  bank  relating  to  the  matters  in  question  in  such  legal  proceed- 
ings, and  such  orders  may  be  made  by  such  judge  at  his  discretion  either 
with  or  without  summoning  before  him  such  bank  or  the  other  party  or 
parties  to  such  legal  proceedings,  and  shall  be  intimated  to  such  bank  at 
least  three  days  before  such  copies  are  required. 
Judge  may  7.  On  the  application  of  any  party  to  any  legal  proceedings  who  hat 

order  that  received  notice,  a  judge  of  one  of  the  superior  courts  may  order  that  such 
copies  are  not  entries  and  copies  mentioned  in  the  said  notice  shall  not  be  admissible  as 
evidence  of  the  matters,  transactions,  and  accounts  recorded  in  such 
ledgers,  day  books,  cash  books,  and  other  account  books. 
Bank  not  com-  8.  No  bank  shall  be  compellable  to  produce  the  ledgers,  day  books,  cash 
pellabletopro-  books,  or  other  account  books  of  such  bank  in  any  legal  proceedings, 
cept  in  ceitain  ^Jil©8sajudgeof  one  of  the  superior  courts  specially  orders  that  such  ledgers, 
cases.  d^y  books,  cash  books,  or  other  account  books  should  be  produced  at  such 

legal  proceedings. 
Proof  as  to  9.  The  fact  of  any  such  bank  having  duly  made  their  return  to  the 

status  of  bank.  Commissioners  of  Inland  Revenue  may  be  proved  in  any  legal  proceedings 
by  production  of  a  copy  of  such  return,  verified  as  having  been  duly  made 
by  the  affidavit  in  writing  of  one  of  the  partners,  or  of  the  manager,  or  of 
one  of  the  officers  of  such  bank,  or  by  the  production  of  a  copy  of  a 
newspaper  purporting  to  contain  a  copy  of  such  return,  published  in  such 
newspaper  by  the  said  Commissioners  of  Inland  Bevenue. 


WINTEE  ASSIZES  ACT,  1876. 
89  &  40  Vict.  cap.  57. 

An  Act  to  amend  the  Law  respecting  the  holding  of  Winter  ^mre«.«^ll<A 

AuguU,  1876.] 

Whebiab  it  is  usual  to  hold  winter  assises  in  some  counties,  and  not  to 
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hold  them  in  other  counties  in  T^hich  there  are  but  few  prisoners  awaiting  39  &  40  Vior. 
trial,  and  it  is  expedient  to  provide  for  the  more  speedy  trial  of  such  last-        o-  ^7. 
mentioned  prisoners  :  ^.  ~~  , 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and     AcT\%7^ 

with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and         -^ . 

Commons,  in  this  present  Parliament  assembled^  and  by  the  authority  of 
the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  "The  Winter  Assizes  Act,  1876."  Short  title. 

2.  Where  it  appears  to  Her  Majesty  that  by  reason  of  the  small  number  Power  by 
of  prisoners  or  otherwise  it  is  usually  inexpedient  to  hold  separate  winter  Order  in 
assizes  for  any  county,  it  shall  be  lawful  for  Her  Majesty  by  Order  in  Council  to 
Council  from  time  to  time  to  provide  in  such  manner  and  subject  to  such  f^^^uroose^of 
regulations   as  to  Her  Majesty  may  seem   meet  for  all  or  any  of  the  winter  iwsiaea 
foUowing  matters : 

(1.)  For  uniting  such  county  for  the  purpose  of  winter  assizes  to  any 

neighbouring  county  or  counties  ;  and 
(2.)  For  the  appointment  of  the  place  or  places  at  which  winter  assizes 
are  to  be  held  for  such  united  counties,  with  power  to  direct  that 
they  shall  be  held  at  different  places  in  different  years  ;  and 
(8.)  For  the  jurisdiction  of  the  court  and  the  attendance,  jurisdiction^ 
authority,   and   duty   of  sheriffs,   gaolers,   officers,   jurors,  and 
persons^   the   use  of  any  prison,  the  removal  of  prisoners,  the 
alteration   of   any    commissions,    writs,    precepts,    indictments, 
recognisances,  proceedings,  and  documents,  the  transmission  of 
recognisances,  inquisitions,  and  documents,  and  the  expenses  of 
prosecutors   and  witnesses,   and  of  maintaining  and   removing 
prisoners,   so   far  as  may  seem   to  Her  Majesty  necessary  for 
carrying  into  effect  an  Order  in  Council  under  this  Act ;  and 
(4.)  For  any  matters  which  appear  to  Her  Majesty  to  be  necessary 
or  proper  for  canying  into  effect  an  Order  in  Council  under  this 
Act. 
An  Order  in  Council  purporting  to  be  made  in  pursuance  of  this  Act 
shall  be  deemed  to  be  within  the  powers  of  this  Act,  and  shall  while  it  is 
in  force  have  effect  as  if  it  were  enacted  in  this  Act,  and  for  all  the  pur- 
poses of  the  holding  of  the  winter  assizes  the   counties   united  by  the 
order  shall,  subject  to  the  provisions  of  the  order,  be  deemed  to  be  one 
county,  and  the  winter  assizes  held  in  and  for  such  united  county  shaU 
be  deemed  also  to  be  held  in  and  for  each  of  the  constituent  counties. 

3.  Her  Majesty  may  from  time  to  time  by  Order  in  Council  revoke,  provision  as 
alter,  or  add  to  any  order  made  in  pursuance  of  this  Act.  to  Order  in 

Every  Order  in  Council  made  in  pursuance  of  this  Act  shall  be  published  Oouncil. 
in  the  London  Gcuette  and  laid  before  both  Houses  of  Parliament  within 
one  month  after  it  is  made,  if  Parliament  is  then  sitting,  and  if  not, 
within  one  month  after  the  then  next  meeting  of  Parliament. 

4.  All  enactments  relating  to  the  power  of  Her  Majesty  to  alter  the  Application  of 
circuits  of  the  judges,  or  places  at  which  assizes  are  holden,  or  otherwise  ©xiating  Acts 
relating  to  assizes  and  circuits,    shall   apply  and  may  be  put  in  force  ^  ojr*  ^J^.^^^'' 
for  the  purpose  of  carrying  into  effect    this   Act   or   any   order  made 
thereunder. 

5.  It  shall  be  lawful  for  Her  Majesty  from  time  to  time  by  Order  in  Provision  for 
Council  to  direct  that,  subject  to  any  exceptions  contained  in  the  Order,  the  neighbonring 
jurisdiction  of  the  justices  and  judges  of  the  Central  Criminal  Court  at  JSJ'"'***®"  **{  . 
any  session  of  oyer  and  terminer  and  gaol  dehvery  held  for  the  Central  ^af oourt"d?r 

trict 
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89  ft  40  Vict.  Criminal  Court  district  in  the  months  of  November,  December,  or  Jannarj 

o.  86.        shall  extend  to  any  neighbouring  county  or  part  of  a  oounty  mientioned 

^,      T  .     in  the  order  as  if  such  county  or  part  of  a  county  were  included  within 

Aa^\^^ the  limits  of  the  Central  Criminal  Court  district,   and  to  apply,   with 

such  modifications  and  exceptions  (if  any)  as  to  Her  Majesty  may  seem 

fit,  the  Central  Criminal  Court  Act  to  the  said  county  or  part  of  a  county 

and  offences  committed  therein  as  if  the  same  were  a  county  or  part  of  a 

county  mentioned  in  that  Act. 

An  Order  in  Council  purporting  to  be  made  in  pursuance  of  this  section 
shall  be  deemed  to  be  within  the  powers  of  this  Act,  and  shall,  while  it  is 
in  force,  hare  e£Pect  as  if  it  were  enacted  in  this  Act. 
DeanitionB.  g.  In  this  Act — 

The  expression  '* winter  assizes"  means  any  court  of  assize  or  any 
sessions  of  oyer  and  terminer  or  gaol  delivery  held  in  the  month  of 
November,  the  month  of  December,  or  the  month  of  January. 

The  expression  ''  Central  Criminal  Court  district  **  means  the  district 
within  the  limits  of  the  Act  of  the  session  of  the  fourth  and  fifth 
years  of  the  reign  of  King  William  the  Fourth,  chapter  thirty-six, 
intituled  '*  An  Act  for  establishing  a  new  court  for  the  trial  of  offences 
committed  in  the  metropolis  and  parts  adjoining  ;  "  and  the  expres- 
sion "  Central  Criminal  Act  "  means  the  last-mentioned  Act. 

The  expression  ''  county  "  in  this  Act  shall  include  any  county  of  a  dty 
or  county  of  a  town,  and  any  such  division  of  any  county  as  is  con- 
stituted by  Order  in  Council  under  the  Act  passed  in  the  third  and 
fourth  years  of  King  William  the  Fourth,  chapter  seventy-one,  and 
intituled  **  An  Act  for  the  appointment  of  convenient  places  for  the 
holding  of  assizes  in  England  and  Wales." 


OEUELTY  TO  ANIMALS  ACT,  1876. 
89  &  40  ViOT.  CAP.  77. 

An  Act  to  amend  the  Law  relating  to  Ci^ueUy  to  Animals. — [15th  Augvst, 

1876.] 

Power  of  ^^'  The  powers  conferred  by  this  Act  of  granting  a  licence  or  giving 

{adge  to  grant  a  certificate  for  the  performance  of  experiments  on  living  animals  may 
icence  for  ex-  be  exercised  by  an  order  in  writing  under  the  hand  of  any  judge  of  the 
whin  DOMB-  ^^^^  ^^"^  °^  Justice  in  England,  of  the  High  Court  of  Session  in 
■ary  in  crl-  Scotland,  or  of  any  of  the  superior  courts  in  Ireland,  including  any  court 
minal  ease.  to  which  the  jurisdiction  of  such  last-mentioned  courts  may  be  transferred, 
in  a  case  where  such  judge  is  satisfied  that  it  is  essential  for  the  purposes 
of  justice  in  a  criminal  case  to  make  any  such  experiment. 
SffeS^riny^  14.  In  England,  offences  against  this  Act  may  be  prosecuted  and 
recovery  of  penalties  under  this  Act  recovered  before  a  court  of  summary  jurisdiction 
penalties  in  iu  manner  directed  by  the  Summary  Jurisdiction  Act. 
England—  In   England    "Summary  Jurisdiction  Act"    means   the  Act  of   the 

session  of  the  eleventh  and  twelfth  years  of  the  reign  of  Her  present 
Majesty,  chapter  forty-three,  intituled  "An  Act  to  facilitate  the 
performance  of  the  duties  of  justices  of  the  peace  out  of  sessions 
within  England  and  Wales  with  respect  to  smnmary  convictions  and 
orders,"  and  any  Act  amending  the  same. 
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**  Court  of  summary  jurisdiction  "  means  and  includes  any  justice  or  39  &  40  Vior 
justices   of   the  peace,  metropolitan  police  ms^trate,   stipendiary        ci.77. 
or  other  magistrate,  or  officer,  by  whatever  name  called,  exercising     ch^^^  ^ 
jurisdiction  in  pursuance  of  the  Summary  Jurisdiction  Act :   Pro-  AnimalaflSlQ, 

vided  that  the  court  when  hearing  and  determining  an  inf  onnation        

under  this  Act  shall  be  constituted  either  of  two  or  more  justices  "Court of 
of  the  peace  in   petty  sessions,   sitting  at  a  place  appointed  for  ?^^*^n » 
holding  petty  sessions,  or  of  some  magistrate  or  officer  sitting  alone  ' 
or  with  others  at  some  court  or  other  place   appointed  for  the 
administration  of  justice,  and  for  the  time  being  empowered  by  law 
to  do  alone  any  act  authorised  to  be  done  by  more  than  one  justice 
of  the  peace. 
15.  In  England,  where  a  person  is  accused  before  a  court  of  summary  Power  of 
jurisdiction  of  any  offence  against  this  Act  in  respect  of  which  a  penalty  ^^der  in 
of  more  than  five  pounds  can  be  imposed,  the  accused  may,  on  appearing  ^^^k^ba' 
before  the  court  of  summary  jurisdiction,  declare  that  he  objects  to  triedonindict- 
being  tried  for  such  offence  by  a  court  of  summary  jurisdiction,  and  ment^  and  not 
thereupon  the  court  of  summary  jurisdiction  may  deal  with  the  case  in  by  sammary 
all  respects  as  if  the  accused  were  charged  with  an  indictable  offence  and  j™»diction. 
not  an  offence  punishable  on  summary  conviction,  and  the  offence  may  be 
prosecuted  on  indictment  accordingly. 
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STATUTES  AND  PARTS  OP  STATUTES  AFFECTING 

THE  CRIMINAL  LAW. 

PASSED  IN  THS  SESSION  OF    PARLIAMENT  OP  1877. 


LAW   OF    EVIDENOE  AMENDMENT   ACT. 
40  &  41  Vict.  cap.  14. 

An  Act  far  the  Amendment  of  the  Law  of  Evidence  in  certmn  caseti  of 

Misdemeanor. — [2Sth  June,  1877.] 

Whebbas  it  is  expedient  further  to  amend  the  law  of  evidence : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 

with  the  adyioe  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 

Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 

the  same,  as  follows  : 
Defendant,  1.  On  the  trial  of  any  indictment  or  other  proceeding  for  the  non- 

and  wife  or  repair  of  any  public  highway  or  bridge,  or  for  a  nuisance  to  any  public 
^""d'*^!^  ^'  ^^  Wgli^ay*  river,  or  bridge,  and  of  any  other  indictment  or  proceeding 
l»°witoeM  in  "^sti^^i^ed  for  the  purpose  of  trying  or  enforcing  a  civil  right  only,  ever} 
certain  trials,    defendant  to  such  indictment  or  proceeding,  and  the  wife  or  husband 

of  any  such  defendant,  shall  be  admissible  witnesses  and  compeUable  to 

give  evidence. 


QUABTEB  SESSIONS  (BOBOUGHS)  ACT. 

40  &  41  Vict.  oap.  17. 

An  Act  to  amend  the  Law  relating  to  the  Division  oj  Courts  of  Quarter 

Sessions  in  Borouffhs. — [28^  June,  1877,] 

Whbbbas  by  the  Act  of  the  session  of  the  seventh  year  of  William  the 
Fourth  and  the  first  of  Her  Majesty,  chapter  nineteen,  provision  is  made 
for  the  better  despatch  of  business  in  courts  of  quarter  sessions  for 
corporate  cities  or  towns  by  the  division  of  such  courts,  and  by  the 
appointment  of  an  assistant  barrister  to  preside  in  one  division  of  any 
such  court : 

And  whereas  under  the  provisions  of  the  said  Act  a  resolution  of  the 
town  council  approving  of  the  exercise  of  the  powers  of  the  said  Act  is 
required  upon  each  occasion  upon  which  such  powers  are  proposed  to  be 
exercised  ;  and  it  is  provided  that  the  assistant  barrister  and  the  assistant 
officers  of  the  court  shall  not  be  entitled  to  daim  remuneration  for  more 
than  two  days : 

And  whereas  it  is  expedient  to  amend  the  said  Act : 
Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporid,  and  Commons, 
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in  iluB  present  Parliament  assembled,  and  by  the  authority  of  the  same,  40  ft  41  Vior. 
as  follows  :  ^  !*• 

1.  Where  a  resolution  of  the  council  of  a  corporate  city  or  town  n^ajij^^^. 
approving  of  the  exerdse  of  the  powers  of  the  recited  Act  has  been         ^i^^ 
passed  and  certified  as  directed  by  Uie  first  section  of  the  said  Act,  the    (Boroughs) 
resolution  and  the  certificate  thereof  shall,  if  the  resolution  so  provides,        ^<^^' 
continue  in  force  daring  twelve  months  from  the  date  of  the  resolution  ;  ^   endme  t 
and  during  such  continuance  no  fresh  resolution  or  certificate  ihall  be  ^f  7  y^m  4^  ^ 
necessary.  1  Vict  c.  19. 

2.  It  shall  be  lawful  for  the  council  of  any  corporate  city  or  town,  with  Increase  of 
the  consent  of  one  of  Her  Majesty's  principal  Secretaries  of  State,  from  *»™«  ^^^  ''*^'<^ 
time  to  time,  by  resolution,  to  extend  from  two  to  not  exceeding  four  the  rister^and    ' 
number  of  days  for  which  an  assistant  barrister,  assistant  clerk  of  the  others  may  be 
peace,  or  additional  crier  shall  be  entitled  to  claim  remuneration  under  remunerated, 
the  provisions  of  the  recited  Act ;  any  such  resolution  may  be  made  for 

sach  period   and  subject   to  revocation   in   such  manner  as  the  said 
Secretary  of  State  approves. 


PRISONS  ACT,  1877. 
40  &  41  ViOT.  CAP.  21. 


An  Act  to  amend  the  Law  relating  to  Prisons  in  England, — [12th  July, 

1877.] 

Bb  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Preliminary, 

1.  This  Act  may  be  cited  for  all  purposes  as  "  The  Prisons  Act,  1877."  Short  title  of 

2.  This   Act  shall,   except  as  is  hereinafter  otherwise  provided,  and  ^°^ 
except  in  so  far  as  relates  to  the  making  of  rules  by  the  Secretary  of  Qj^nt  of  Act. 
State,   in   pursuance   of    any  power    transferred    to   or  vested   in   the 
Secretary  of  State,  by  this  Act,  which  rales  may  be  made  at  any  time 

after  the  passing  of  this  Act,  come  into  operation  on  the  first  day  of 
April  one  thousand  eight  hundred  and  seventy-eight,  which  day  is  herein- 
after referred  to  as  the  commencement  of  this  Act. 

3.  This  Act  shall  not  extend  to  Scotland  or  Ireland,  but  shall  apply  Application  of 
to  all  prisons  belonging  to  any  prison  authority  as  defined  by  the  Prison  ^^t— 28  &  29 
Act,  1865.  Vict.  c.  126. 

Past  I. — Tbaksfeb  and  Adionistaation  of  Prisons. 

Transfer  of  Prisons. 

4.  On  and  after  the  commencement  of  this  Act  all  expenses  incurred  Maintenance 
in  respect  of  the  maintenance  of  prisons  to  which  this  Act  applies,  and  of  ®^P"*<>»^■  ^^^ 
the  prisoners   therein,   shall  be   defrayed  out  of  moneys   provided   by  5f  public  °" 
l^arliament.  funds. 

5.  Subject  as  in  this  Act  mentioned —  Prisons  to  vest 
(1.)  The  prisons  to  which  this  Act  applies,  and  the  furniture  and  ^  |f*^^®**^ 

effects  belonging  thereto ;  also,  ^ 
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40  A  41  Vict. 

a  21. 

Priaons  Act, 
1877. 


(2.)  The  appointment  of  all  officers,  and  the  control  and  safe  custodj 

of  the  prisoners  in  the  prisons  to  which  this  Act  applies ;  also 

all  powers   and  junsdiction   at  common   law  or  by  Act  of 

Parliament  or  by  charter  vested  in  or  exerdseable  by  prison 

authorities  or  the  justices  in  sessions  assembled,  in  relation  to 

prisons  or  prisoners  within  their  jurisdiction. 

shall;   on  and  after  the  commencement  of  this  Act,  be  transferred  to, 

vested  in,  and  exercised  by  one  of  Her  Majesty's  principal  Secretaries  of 

State,  in  this  Act  referred  to  as  the  Secretary  of  State. 


Appoiotment 
ef  PriBon 
Commis- 
■ioners. 


Appointment 
of  inspectors, 
oflSoers,  and 
senrants. 


Salariofl. 


Duties  of 
Prison  Oom- 
missicners. 
28  &  29  Vict 
G.  12G. 


ADMnnsTBATioK  OF  Pbibonb. 
Prison  Commissiimers 

6.  For  the  purpose  of  aiding  the  Secretary  of  State  in  carrying  into 
efiPect  the  provisions  of  this  Act  relating  to  prisons,  Her  Majesty  may,  on 
the  recommendation  of  the  Secretary  of  State,  at  any  time  and  from 
time  to  [time  after  the  passing  of  this  Act  by  warrant  under  her  sign 
manual  appoint  any  number  of  persons  to  be  Commissioners  during  Her 
Majesty's  pleabure,  so  that  the  whole  number  of  Commissioners  appointed 
do  not  at  any  one  time  exceed  five,  and  may,  on  the  r^conomendation  of 
the  Secretary  of  State,  on  the  occasion  of  any  vacancy  in  the  office 
of  any  commissioner  by  death,  resignation,  or  otherwise,  by  the  like 
warrant,  appoint  some  other  fit  person  to  fiU  such  vacancy.  The  com- 
missioners so  appointed  shall  be  a  body  corporate  with  a  common  seal, 
with  power  to  hold  land  without  licence  in  mortmain  so  far  as  may  be 
necessary  for  the  purposes  of  this  Act,  and  shall  be  styled  '*  The  Pnson 
Commissioners." 

The  Secretary  of  State  may  from  time  to  time  appoint  one  of  the 
commissioners  to  be  chairman. 

Any  act  or  thing  required  or  authorised  to  be  done  by  the  prison 
commissioners  may  be  done  by  any  one  or  more  of  them  as  the  Secretary 
of  State  may  by  general  or  special  rule  direct. 

7.  The  Prison  Commissioners  shall  be  assisted  in  the  performance  of 
their  duties  by  such  number  of  inspectors,  storekeepers,  aooountants,  and 
other  officers  and  servants  as  may,  with  the  sanction  of  the  Treaaorj 
as  to  number,  be  determined  by  the  Secretary  of  State.  The  inspectors 
shall  be  appointed  by  the  Secretary  of  State,  the  other  officers  and 
servants  of  the  Prison  Commissioners  by  the  Prison  Commissioners  them- 
selves, subject  to  the  approval  of  the  Secretary  of  State. 

8.  There  may  be  paid,  out  of  moneys  provided  by  Parliament,  to  all  or 
any  one  or  more  of  the  Prison  Commissioners  such  salary  for  their  or  his 
services  as  the  Secretary  of  State  may,  with  the  consent  of  the  Treasury, 
determine. 

There  shall  be  paid,  out  of  moneys  provided  by  Parliament,  to  the 
inspectors  and  other  officers  and  servants  of  the  Prison  Commissioners 
such  salaries  as  the  Secretary  of  State  may,  with  the  consent  of  the 
Treasury,  determine. 

9.  The  general  superintendence  of  prisons  under  this  Act  shall  be 
vested  in  the  Prison  Commissioners,  subject  to  the  control  of  the 
Secretary  of  State. 

Subject  as  in  this  Act  mentioned,  the  Prison  Commissioners  shall 
appoint  all  such  officers  of  a  prison  as  are  by  the  Prison  Act,  1865, 
declared  to  be  subordinate  officers  of  a  prison,  such  appointments  to  be 
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for  general  prison  servioe.     The  Prison  Commissioners  shall  also  make  40  &  41  Tior. 
oontracts,  and  do  all  other  acts  necessary  for  the  maintenance  of  the        c.  21. 
prisons  and  prisoners  within  their  jurisdiction.  p^ . 

Subject  to  the  control  of  the  Secretary  of  State,  the  Prison  Gommis-  '^'^y  '*'' 
sioners,  by  themselves  or  their  officers,  shaU  visit  and  inspect  the  prisons 
within  their  jurisdiction,  and  shall  examine  into  the  state  of  the 
buildings,  so  as  to  form  a  judgment  as  to  the  repairs,  additions,  or 
alterations  which  may  appear  necessary,  regard  being  had  to  the 
requisitions  of  the  Prison  Act,  1865,  as  amended  by  this  Act,  with 
respect  to  the  separation  of  prisoners  and  enforcement  of  hard  labour, 
and  shall  further  examine  into  the  conduct  of  the  respective  officers  and 
the  treatment  and  conduct  of  the  prisoners,  the  means  of  setting  them 
to  work,  the  amount  of  their  earnings,  and  the  expenses  attending  the 
prison,  and  shall  inquire  into  all  abuses  within  the  {Prison,  and  regulate 
all  matters  required  to  be  regulated  by  them. 

Subject  to  the  control  of  the  Secretary  of  State,  the  Prison  Commis- 
sioners, or  any  one  or  more  of  them,  may,  in  addition  to  any  powers 
otherwise  conferred  on  them  by  this  Act,  exercise  in  relation  to  any 
prison  under  this  Act,  and  the  prisoners  therein,  aU  powers  and  jurisdic- 
tion by  any  Act  of  Parliament  or  at  common  law,  or  by  charter,  exer- 
ciseable  by  visiting  justices,  or  a  visiting  justice,  of  a  prison.  And  any 
reports,  acts,  or  things  required  to  be  made  or  done  to  or  by  or  in  rela- 
tion to  the  visiting  justices,  or  a  visiting  justice,  of  a  prison,  at  common 
law  or  by  any  Act  of  Parliament,  or  by  charter,  shall,  except  in  so  far  as 
is  otherwise  provided  by  this  Act,  be  made  or  done  to  or  by  or  in  relation 
to  the  Prison  Commissioners,  or  any  one  or  more  of  them,  or  to  or  by  or 
in  relation  to  such  persons  or  person  as  the  Secretary  of  State  may  from 
time  to  time  appoint. 

The  Prison  Commissioners  shall,  in  the  exercise  of  their  powers  and 
jurisdiction  under  this  Act,  conform  to  any  directions  which  may  from 
time  to  time  be  given  to  them  by  the  Secretary  of  Stp.te. 

10.  The  Prison   Commissioners  shall,  at  such  time  or  times  as  the  Reports  by 
Secretary  of  State  may  direct,  make  a  report  or  reports  to  the  Secretary  Pri^^n  Ooni- 
of    State   of  the  condition   of  the  prisons   and  prisoners  within  their  ™  •■*°°®"' 
jurisdiction,  and  an  annual  report  to  be  made  by  them  with  respect  to 

every  prison  within  their  jurisdiction  shall  be  laid  before  both  Houses  of 
ParEament. 

11.  Whereas  it  is  expedient  that  the  expense  of  maintaining  in  prison  Report  to  oon- 
prisoners  who  have  been  convicted  of  crime  should  in  part  be  defrayed  ^*°  !!1  JI™** 
by  their  labour  during  the  period  of  their  imprisonment,  and  that,  with  manufactur- 
a  view  to  defraying  such  expenses,  and  also  of  teaching  prisoners  modes  ing  processes 
of  gaining  honest  livelihoods,  means  should  be  taken  in  promoting  in  i°  prison, 
prison  the  exercise  of  and  instruction  in  useful  trades  and  manufactures, 

so  far  as  may  be  consistent  with  a  due  regard '  on  the  one  hand  to  the 
maintenance  of  the  penal  character  of  prison  discipline,  and  on  the 
other  to  the  avoidance  of  undue  pressure  on  or  competition  with  any 
particular  trade  or  industry :  Be  it  enacted,  that  the  annual  report  of  the 
Prison  Commissioners  required  by  this  Act  to  be  laid  before  both  Houses 
of  Parliament  shall  state  the  various  manufacturing  processes  carried  on 
in  each  of  the  prisons  within  their  jurisdiction,  and  such  statement  shall 
contain  such  p£ui;iculars  as  to  the  kind  and  quantities  of,  and  as  to  the 
commercial  value  of  the  labour  on  the  manufactures,  as  to  the  number 
of  prisoners  employed,  and  otherwise,  as  may,  in  the  opinion  of  the 
Secretary  of  State,  be  best  calculated  to  afford  information  to  Pariiament. 
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40  A  41  Vior.       12.  The  Prison  Gommissioners  shall  make  a  yearly  return  to  Par- 
a  21.        liament  of  all  panishments  of   any  kind  whatsoever  which  may  haye 
AtiHr^rf    been  inflicted  within   each   prison,    and  the   offences  for  which   such 
1877.     '  punishments  were  inflicted. 

Return  of  Visiting  Committee  of  Justices. 

panisbments 

and  ofTenceB  of  13.  On  and  after  the  commencement  of  this  Act  there  shall  be  repealed 
^^**"*"  ri  ^  *^®  fifty-third  and  fifty-fourth  section  of  the  Prison  Act,  1865,  relating 
ReneaUf  28^  *^  *^®  appointment  and  duties  of  visiting  justices. 

29  viot.  c.  126,      A  visiting  committee  shall  be   annually  appointed  for  every  prison 

88.  5d,  54.        under  this  Act,  consisting  of  such  number  of  persons  being  justioes  of 

the  peace  to  be  appointed  at  such  time  and  by  such  court  of  quarter 

Appointment    sessions  or  such  bench  or  benches  of  magistrates  as  the  Secretary  of 

®^  ^*^\VSe  of    ®^*®»  having  regard  to  the  locality  of  the  prison,  to  the  justices  hereto- 

prisouB.  ^^^®  having  jurisdiction  over  such  prison,  and  to  the  class  of  prisoners  to 

be  confined  in  such  prison,  may  from  time  to  time  by  any  general  or 

special  rule  prescribe.     In  the  foUowing  manner ;  namely, 

The  justices  of  any  county,  riding,  or  liberty  of  a  county  having  a 
separate  court  of  quarter  sessions  shall  appoint  members  of  a  visiting 
committee  when  assembled  at  such  general  or  quarter  sessions  as  may  be 
prescribed  by  the  Secretary  of  State. 

The  justices  of  a  borough  shaU  hold  special  sessions,  at  such  time  as 
may  be  prescribed  by  the  Secretary  of  State,  for  the  purpose  of  appointing 
any  members  of  a  visiting  committee  they  may  be  required  to  appoint. 
90ABI  Viot       Provided  that,  in  the  application  of  this  Act  to  the  Worcester  Prison 
cxziii.  j^g  constituted  by  the  Worcester  Prison  Act,  1867,  so  long  as  the  said 

prison  is  continued  as  a  prison  for  the  purposes  of  this  Act,  the  appoint- 
ment of  such  number  of  justices  of  the  city  of  Worcester  as  the  Secretary 
of  State  in  pursuance  of  this  section  may  prescribe  to  be  appointed  to 
serve  on  the  visiting  committee  in  respect  of  the  said  prison,  shall  be 
vested  in  the  corporation  acting  by  the  council  of  the  said  city. 

Nothing  in  this  Act,  or  in  any  rules  to  be  made  under  this  Act,  shall 
restrict  any  member  of  the  visiting  committee  for  any  prison  from 
visiting  the  prison  at  any  time,  and  any  such  member  shall  at  all  times 
have  free  access  to  every  part  of  the  prison,  and  to  every  prisoner  therein. 
Duties  of  visit-  14.  The  Secretary  of  State  shall,  on  or  before  the  commencement  of 
ing  committee,  this  Act,  make  and  publish,  and  may  hereafter  from  time  to  time  repeal, 
alter,  or  add  to  rules  with  respect  to  the  duties  of  a  visiting  committee, 
and  such  committee  shall  conform  to  any  rules  so  made  and  for  the  time 
being  in  force,  but  subject  as  aforesaid  the  members  of  such  committee 
shall  from  time  to  time  and  at  frequent  intervals  visit  the  prison  for  which 
they  are  appointed,  and  hear  any  complaints  which  may  be  made  to  them 
by  the  prisoners,  and  if  asked,  privately.  They  shall  report  on  any 
abuses  within  the  prison,  and  also  on  any  repairs  which  may  be  urgently 
required  in  the  prison,  and  shall  further  take  cognisance  of  any  matters  of 
pressing  necessity  and  within  the  powers  of  their  commission  as  justioes, 
and  do  such  acts  and  perform  such  duties  in  relation  to  a  prison  as  they 
may  be  required  to  do  or  perform  by  the  Secretary  of  State. 

The  visiting  committee  shall  be  deemed  to  be  visiting  justices  for  all 
the  purposes  of  the  regulations  relating  to  the  punishment  of  prisoners 
28  &  'J9  Vict,    numbered  58  and  59  in  the  first  schedule  annexed  to  the  Prison  Act, 
C.126.  1865,  or  either  of  such  regulations,  and  any  member  of  a  visiting  com- 

mittee may  exercise  any  power,  or  do  any  act,  or  receive  any  report  which 
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aay  one  justice  may  exercise,  do,  or  receire  under  the  said  regulations  40  ft  41  Vm. 
numbered  58  and  59,  or  either  of  them.  °*  ^^• 

Provided  that  an  ofiPender  shall  not  be  punished  under  the  said  sections  py^„,  ^g# 
58  and  59,  or  either  of  them,  by  personal  correction  except  in  pursuance         XS77. 

of  the  order  of  two  justices  of  the  peace  after  such  inquiry  upon  oath         

and  determination  concerning  the  matter  reported  to  them  as  is  mentioned 
in  the  said  regulation  numbered  58. 

The  visiting  committee  shall  report  to  the  Secretary  of  State  any 
matters  with  respect  to  which  they  may  consider  it  expedient,  and  shall 
report  to  the  Secretazy  of  State,  as  soon  as  may  be  and  in  such  manner 
as  he  may  direct,  any  matter  respecting  which  they  may  be  required  by 
him  to  report. 

15.  Section  fifty-five  of  "  The  Prisons  Act,  1865,"  is  hereby  repealed.  Repeal  of  28 
and  instead  thereof  the  following  enactment  shall  take  effect,  viz. ;  ft  29  Vict.  o. 

Any  justice  of  the  peace,  having  jurisdiction  in  the  place  where  a  126,8.66. 
prison  is  situate,  or  having  jurisdiction  in  the  place  where  the  offence  in  j^^'|[J^*^«2J[j^ 
respect  of  which  any  prisoner  may  be  confined  in  prison  was  committed, 
may,  when  he  thinks  fit,  enter  into  and  examine  the  condition  of  such 
prison,  and  of  the  prisoners  therein,  and  he  may  enter  any  observations 
he  may  think  fit  to  make  in  reference  to  the  condition  of  the  prison  or 
abuses  therein  in  the  visitors'  book  to  be  kept  by  the  gaoler  ;  and  it  shall 
be  the  duty  of  the  gaoler  to  draw  the  attention  of  the  visiting  committee, 
at  their  next  visit  to  the  prison,  to  any  entries  made  in  the  said  book ;  but 
he  shall  not  be  entitled,  in  pursuance  of  this  section,  to  visit  any  prisoner 
under  sentence  of  death,  or  to  communicate  with  any  prisoner,  except  in 
reference  to  the  treatment  in  prison  of  such  prisoner,  or  to  some  complaint 
that  such  prisoner  may  make  as  to  such  treatment. 

Past  n. — Supplbhental  Pbotisionb. 
A8  to  Obligation  to  maintain  Prisons. 

1 6.  On  and  after  the  commencement  of  this  Act  the  obligation  of  any  Termination 
county,  riding,  division,  hundred,  liberty,  franchise,  borough,  town,  or  ^/ojl^^i^ 
other  place  having  a  separate  prison  jurisdiction,  to  maintain  a  prison  or  ^jq  prisons, 
to  provide  prison  accommodation  for  its  prisoners  shall  cease. 

17.  Where  at  the  time  of  the  passing  of  this  Act  any  prison  authority  Compensation 
has  no  prison  of  its  own,  or  has  not  a  prison  or  prisons  of  its  own  *^  **•  "*^  '■ 
adequat'C   to   the   accommodation   of    the  prisoners  belonging  to   such  aocommoda- 
authority,  it  shall  pay  into  the  receipt  of  the  Exchequer  one  hundred  and  tion. 
twenty   pounds  in  respect  of  each  prisoner  belonging  to  such  prison 
authority  for   whom  cell  accommodation  has  not  at  such  time  as  last 
aforesaid  been  provided  by  such  authority  in  a  prison  of  its  own. 

Any  sum  payable  by  a  prison  authority  in  pursuance  of  this  section 
shall  be  deemed  to  be  a  debt  due  from  the  prison  authority  to  the 
Grown,  and  may  be  recovered  accordingly. 

Where  one  prison  authority  has  contributed  a  sum  of  money  towards 
the  construction  by  some  other  prison  authority  of  cell  accommodation 
for  the  use  of  the  prisoners  of  the  contributing  authority,  and  such 
cell  accommodation  has  been  constructed  accordingly,  then  in  assessing 
the  sum  payable  into  the  Exchequer  by  the  contributing  authority  under 
this  section  the  contribution  so  made  shall  be  taken  into  consideration, 
and  a  proportionate  deduction  be  made  accordingly. 

For  the  purposes  of  this  section  a  prison  authority  may  borrow,  and 
the  Publio  Works  Loan  Oommissioners  may  advance  by  way  of  loan, 


686  APPEKDIX. 

40  ft  41  Vior.  to  bear  inierest  at  finoli  rate  per  cent,  as  the  Treasury  may  determine 
^  ^^-        to  be  sufficient  to  prevent  any  loss  to  the  Exchequer,  such  sum  as  may  be 
B^ZZI  A^    required,  so  that  the  whole  amount  so  borrowed  be  dischanred  within  a 
m?     •  Friod  not  exceeding  thirty-five  years. 

18.  Where  before  the  first  day  of  January  one  thousand  eight  hundred 

Oompensation  and  seventy-seven  any  prison  authority,  having  more  than  sufficient  cell 

misona^h*^  accommodation  for  the  number  of  prisoners  belonging  to  such  prison 

hy  in  respect"  Authority,    and    which   prison    authority   is   in   this   section   called   the 

ofaccommoda-  receiving  authority,  has  contracted  with  any  othe^  prison  authority,  in 

tion  provided   this  section  called  the  sending   authority,  that  the  receiving  authority 

for  pnsooen    ^  ^  receive  into  its  prisons  any  prisoners  belonging  to  such  sending 

aathority         authority,  and  such  receiving  authority  has  in  the  performance  of  such 

contract  provided  cell  accommodation  for  the  prisoners  of  the  sending 

authority,  there  shall  be  paid  to  the  receiving  authority,  out  of  moneys 

provided  by  Parliament,  any  loss  it  may  have  so  sustained  in  relation  to 

such  contract  for  cell  accommodation  by  reason  of  the  passing  of  this 

Act,  so  that  the  expense  of  providing  cell  accommodation  for  any  one 

prisoner  shall  not  in   any  case  be  held  to  have  exceeded  the  sum  of 

one  hundred  and  twenty  pounds. 

For  the  purposes  of  this  section  any  public  department  of  State  which 
has  made  contracts  with  respect  to  prisoners  shidl  be  included  under  the 
term  *'  prison  authority." 

Where  it  appears  that  any  contract  under  this  section  is  intended  to  be 
renewed  at  the  expiration  of  its  subsisting  term,  the  intention  of  renewal 
shall  be  taken  into  consideration  in  estimating  the  loss  sustained  by 
the  receiving  authority. 

Where  a  prison  authority  has  provided  a  prison  or  prisons  of  its 
own  more  than  adequate  for  the  accommodation  of  its  prisoners,  it 
shall  be  entitled  to  receive,  out  of  moneys  to  be  provided  by  Parliament, 
compensation  to  the  extent  of  one  hundred  and  twenty  pounds  in  respect 
of  each  cell  provided  in  such  prison  or  prisons, over  and  above  the  number 
of  cells  required  for  the  average  maximum  number  of  prisoners  maintained 
at  the  expense  of  such  authority  in  its  own  prison  or  prisons  during  the 
five  years  immediately  preceding  the  first  day  of  January  one  thousand 
eight  hundred  and  seventy-seven :  Provided  always,  that  in  case  the 
Prison  Commissioners  shall  report  to  the  Secretary  of  State  that  the 
prison  accommodation  is  in  excess  of  the  probable  requirements  of  such 
prison  authority  for  its  own  prisoners,  or  that  the  buildlngs  are  dilapidated 
or  unsuitable,  it  shall  be  lawful  for  the  Secretary  of  State  to  decline 
to  recommend  to  the  Treasury  to  make  such  compensation,  in  whole 
or  in  part,  as  the  circumstances  of  the  case  may  demand. 

Provided  also,  that  no  compensation  shall  be  payable  under  such 
provision  as  last  aforesaid  in  respect  of  any  prison  discontinued  within 
two  years  after  the  commencement  of  this  Act. 

A  prison  authority  shall  not  be  entitled  to  receive  under  this  section 
more  than  one  hundred  and  twenty  pounds  in  the  whole  in  respect  of  the 
same  celL 

"  Probable  requirements "  means  the  probable  future  requirements 
of  a  prison  authority  calculated  as  from  the  passing  of  this  Act. 

The  average  maximum  number  of  prisoners  of  a  prison  authority 
maintained  in  any  prison  in  any  period  of  five  years  shall  be  calculated 
by  finding  the  greatest  number  of  such  prisoners  confined  therein  on 
the   day   on   which '.  such  prison  .  contained   most   of   suck  prisoners  as 
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aforesaid  in  each  of  the  said  five  years,  and  dividing  the  aggregate  so  40  ft  41  Vict 
found  by  fire,  excluding  fractions.  o.  21. 

19.  Where  at  the  time  of  the  passing  of  this  Acta  prison  authority  has  p^^^j^ct 
contracted  to  construct  a  building  to  be  used  as   a  prison,  but   such        1377,     ' 

building  has  not  at  the  commencement  of  this  Act  been  completed  or         

become  a  prison  within  the  meaning  of  this   Act,   the   Secretary  of  Allowance  to 
State  may,  if  he  thinks  fit  so  to  do,  allow  the  prison  authority  time     '""^^^or- 
to  complete  such  building  as  a  prison,  and  when  so  completed  it  shall  {^.  jq  roepeot 
pass  over  to  and  vest  in  the  Secretary  of  State  as  a  prison  completed  of  nnoom- 

at  the  commencement  of  this  Act,  but  if  the  Secretary  of  State  does  pleted  prison, 
not  think  fit  to  allow  time  for  the  completion  of  such  prison  as  aforesaid, 
he  shall,  nevertheless,  in  assessing  the  amount  of  compensation  payable  in 
respectof  cell  accommodation,  msike,  with  the  consent  of  the  Treasury,  from 
the  compensation  payable  as  aforesaid,  such  deduction  as,  having  regard  to 
all  the  circumstances  of  the  case,  may  be  agreed  upon,  or  as  may,  in  the 
event  of  disagreement  between  the  Secretary  of  State  and  the  prison 
authority,  be  determined  by  arbitration. 

As  to  Contracts  and  Debts. 

20.  Nothing  in  this  Act  contained  shall  (save  as  in  this  Act  mentioned  G^ersl 
with  respect  to  contracts  and  obligations  between  prison  authorities)  affect  saring  of 
any  right  or  claim  of  any  creditor  of  a  prison  authority  under  any  contract  '^Jj^ 
legeJly  made  or  in  respect  of  any  dealing  legally  had  before  the  commence- 
ment of  this  Act,  and  between  such  creditor  and  the  prison  authority  of 
which  he  is  a  creditor  such  contract  may  be  enforced  in  the  same  manner 

in  all  respects  as  if  this  Act  had  not  passed. 

21.  Any   contract   made    or    obligation    undertaken    by   any  prison  Determination 
authority    with   any   other  prison   authority  for  or  in  relation  to  the  of  contracts 
maintenance  of  any  prison  or  prisoners,  or  any  matter  relating  to  such  between  prison 
maintenance,  shall  be  deemed  to  be  determined  on  and  after  the  com-  •^*"^""®"' 
mencement  of  this  Act,  without  prejudice  nevertheless  to  any  moneys 

which  may  have  accrued  due  under  or  in  respect  of  such  contract  or 
obligation  at  or  before  the  commencement  of  this  Act. 

22.  There  shall  be  defrayed  by  a  prison  authority  in  the  same  manner  Existing  debts 
as  if  this  Act  had  not  passed,—  to  be  defrayed 

(1.)  All  debts  due  and  sums  of  money  payable  in  respect  of  contracts  ^J?"*.^ 
performed,  dealings  completed,  or  any  matter  or  thing  done  before  ^^   ^^  *** 
the  commencement  of  this  Act ;  and 

(2.)  All  mortgage  debts  (together  with  interest   from  time  to  time 
accruing  thereon)  contracted  in  respect  of  any  prison. 

A  mortgage  debt  in  this  section  shall  include  any  moneys  which  at  the 
commencement  of  this  Act  have  been  borrowed  or  contracted  to  be 
borrowed  by  a  prison  authority  on  the  security  of  any  prison,  or  on  the 
security  of  any  rate  applicable  to  the  payment  of  the  expenses  of  a  prison, 
also  any  debt  or  liabiHty  contracted  before  the  commencement  of  this  Act, 
for  the  payment  of  which  debt  or  liability  money  is  authorised  to 
be  borrowed  in  pursuance  of  section  twenty-three  of  the  Prison  Act,  28  &  29  Vict 
1865.  c.  126.  s.  28. 

28.  Where  any  contract  or  dealing,  in  which  any  prison  authority  is  Provision  as 
concerned,  is  a  continuous  contract  or  dealing,  to  be  performed  partly  to  continuing 
before  and  partly  after  the  commencement  of  this  Act,  and  is  not  a  «o'**'»<5*»- 
contract  or  dealing  which  is  declared  by  this  Act  to  have  determined, 
and  is  not  a  mortage  debt  as  defined  by  the  previous  section,  such 
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40  &  41  Vior.  contract  or  dealing  shall  be  deemed  to  be  divisible,  and  as  to  so  mneh 

^  *^^-        thereof  as  is  performable  before  the  oommenoement  of  this  Act,  shall 

,      create  a  debt  or  obligation  to  be  discharged  or  performed  by  the  prison 

1877.     '  authority  concerned  herein,  and  as  to  so  much  thereof  as  is  performable 

after  the  commencement  of  this  Act,  shall  create  a  debt  or  obligation  to  be 

discharged  or  performed  out  of  moneys  provided  by  Parliament. 

Aa  to  Classification  and  Cofnmitment  of  Prisoners. 

24.  The  Secretary  of  State  may  from  time  to  time  by  any  general  or 
special  rule  appoint  in  any  county  a  convenient  prison  or  prisons  in 
which  prisoners  are  to  be  confined  before  and  during  trial,  or  at  either 
of  such  times,  and  any  prisoner  who  might,  if  this  Act  had  not  passed, 
have  been  lawfully  confined  in  a  prison  situate  within  the  area  of  such 
county  may  be  lawfully  confined  in  any  prison  or  prisons  so  appointed : 
Moreover,  the  Secretary  of  State  may  by  any  general  or  special  rule  from 
time  to  time  appoint  any  convenient  prison  or  prisons  in  any  adjoining 
county  to  which  prisoners  may  be  committed  for  trial,  safe  custody,  or 
otherwise,  and  any  prisoners  may  be  committed  to  such  prison  accordingly. 

25.  The  Secretary  of  State  may  from  time  to  time  by  any  general  or 
special  rule  appropriate  either  wholly  or  partially  particular  prisons  within 
his  jurisdiction  to  particular  classes  of  convicted  criminal  prisoners,  and 
may  remove  any  convicted  criminal  prisoner  from  any  one  prison  to  any 
other  prison  within  his  jurisdiction  for  the  purpose  of  his  undergoing  the 
whole  or  any  portion  of  his  punishment  in  such  prison  :  Provided  that  a 
prisoner  who  is  confined  in  a  prison  situate  beyond  the  limits  of  the 
county,  borough,  or  place  in  which  he  was  convicted  of  his  ofiPence,  8hall« 
at  the  time  of  his  discharge,  be  taken  back  at  the  public  expense  to  the 
county,  borough,  or  place  in  which  he  was  so  convicted. 

26.  The  Secretary  of  State  may  from  time  to  time  by  any  general  or 
special  rule  appoint  in  any  county  a  prison  or  prisons  in  whidi  debtors 
and  prisoners  who  are  not  criminal  prisoners  are  to  be  confined  during  the 
period  of  their  imprisonment,  and  it  shall  be  lawful  to  confine  in  any 
prison  so  appointed  during  the  period  of  his  imprisonment  any  debtor  or 
prisoner  who  is  not  a  criminal  prisoner  who  might,  if  this  Act  had  not 
passed,  have  been  confined  during  such  period  in  any  prison  situate  within 
the  area  of  the  county. 

27.  Subject  to  this  Act,  and  any  rules  made  in  pursuance  thereof, 
prisoners  may  be  committed  to  the  same  prison  to  whidi  they  might  have 
been  committed  if  this  Act  had  not  passed. 

The  committal  or  imprisonment  of  a  prisoner  to  or  in  a  prison,  if  other- 
wise valid,  shall  not  be  illegal  by  reason  only  that  such  prisoner  ought 
according  to  the  law  for  the  time  being  in  force,  to  have  been  committed 
to  or  imprisoned  in  some  other  prison,  but  any  such  prisoner  as  is  men- 
tioned in  this  section  shall,  on  application  made  on  his  behalf  in  a  sum- 
mary manner  to  any  judge  of  the  High  Court  of  Justice,  be  entitled  to  be 
removed  at  the  public  expense  to  such  other  prison  as  aforesaid. 

28.  A  prisoner  shall  be  deemed  to  be  in  legal  custody  whenever 
he  is  being  taken  to  or  from,  or  whenever  he  is  confined  in,  any  prison 
in  which  he  may  be  lawfully  confined,  or  whenever  he  is  working 
outside  or  is  otherwise  beyond  the  walls  of  any  such  prison  in  the 
custody  or  under  the  control  of  a  prison  officer  belonging  to  such 
prison,  and  any  constable  or  other  officer  acting  under  the  order  of 
any  lustice  of  the  peace  or.  maffistrate  havinff  power  to  commit  a  initonor 
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to  prison  may  convey  a  prisoner  to  or  from  any  prison  to  or  from  which  40  A  41  Vzcr. 
he  may  be  legally  committed  or  removed,  notwithstanding  such  prison        o-  21. 
may  be  beyond  the  constablewick  or  other  jurisdiction  of  such  constable    pSZI^  a  * 
or  officer,  in  the  same  manner  and  with  the  same  incidents  as  if  such         X877. 
prison  were  within  such  constablewick  or  other  jurisdiction.  

29.  Where  any  prisoner  is  discharged  from  prison,  the  Prison  Commis-  Allowance  to 
sioners  may,  on  the  recommendation  of  the  visiting  committee  or  other-  discharged 
wise,  order  a  sum  of  money,  not  exceeding  two  pounds,  to  be  paid  by  the  prisoners, 
gaoler  to  the  prisoner  himself  or  to  the  treasurer  of  a  certified  prisoners' 

aid  society  or  refuge^  on  the  gaoler  receiving  from  such  society  an  under- 
taking in  writing,  signed  by  the  secretary  thereof,  to  apply  the  same  for 
the  benefit  of  the  prisoner. 

As  to  Jurisdiction, 

30.  The  Secretary  of    State  may  from  time  to  time,  if  he  think  it  Jurisdiction  of 
expedient  so  to  do,  for  the  purpose  of  any  enactment,  law,  or  custom,  ah^riflf, 
descriptive  of  or  dependent  on  the  circumstance  of  a  prison  being  the  ^^i^^^^e^^ 
prison  of  any  county,  riding,  county  of  a  city,  county  of  a  town,  liberty, 

borough,  or  other  place  having  a  separate  prison  jurisdiction,  by  any 
general  or  special  rule  direct  that  for  such  purpose  as  aforesaid  any  prison 
locally  situate  within  the  county  in  which  such  riding,  county  of  a  city, 
county  of  a  town,  liberty,  borough,  or  place  is  situate,  or  any  prison 
which  he  may  in  pursuance  of  this  Act  have  appointed  as  a  prison  to 
which  prisoners  may  be  committed,  is  to  be  considered  to  be  the  prison  of 
such  county,  riding,  county  of  a  city,  county  of  a  town,  liberty,  borough, 
or  other  place,  but  subject  to  any  such  rule  as  in  this  section  mentioned, 
and  until  the  same  be  made  the  transfer  under  this  Act  of  the  prisons  to 
which  this  Act  applies,  and  of  the  powers  and  jurisdiction  of  prison 
authorities,  and  of  justices  in  sessions  assembled,  and  of  visiting  justices, 
shall  not  affect  the  jurisdiction  of  any  sheriff  or  coroner,  or,  save  as  pro- 
vided by  this  Act,  of  any  justice  of  the  peace  or  other  officer  having  at 
the  commencement  of  this  Act  jurisdiction  in,  over,  or  in  respect  of  such 
prison. 

31.  On  and  after  the  commencement  of  this  Act  the  sheriff  of  any  Sheriff  not 
sheriffdom  shall  not  be  liable  for  the  escape  of  any  prisoner.  liable  for 

82.  Nothing  in  this  Act   contained  shall  affect   the  jurisdiction   or  2?^*^®' 
responsibility  of   the  sheriff  in  respect  of   prisoners  under  sentence  of  mdersratenoe 
death,  and  confined  in  any  prison  within  his  jurisdiction,  or  his  juris-  of  death, 
diction  or  control  over  the  prison  where  such  prisoners  are   confined, 
and  the  officers  thereof,  so  far  as  may  be  necessary  for  the  purpose  of 
carrying  into  effect  the  sentence  of  death,  or  for  any  purpose  relating 
thereto :  and  in  any  prison  in  which  sentence  of  death  is  required  or 
authorised  to  be  carried  into  effect  on  any  prisoner,  the  sheriff  of  the 
county  in  which  the  prison  is  situate  shall,  for  the  purposes  of  carrying 
that  sentence  into  execution,  be  deemed  to  have  the  same  jurisdiction 
with  respect  to  such  prison  as  he  would  by  law  have  had  with  respect  to 
the  common  gaol  of  his  county  if  this  Act  had  not  passed,  and  such  prison 
were  the  common  gaol  of  his  county. 

As  to  Discontinuance  oj  Prisons. 

33.  The  Secretary  of  State  may  by  order  from  time  to  time  discontinue  Power  of 
any  prison  or  prisons  which  are  vested  in  him  by  this  Act,  provided  that  Secretary  of 
in  every  county  there  remain  at  least  one  prison,  unless  the  Secretary  of  ^ntLue^"' 

Y  T  prisons. 
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40  &  41  Vict.  State  otherwise  order  for  special  reasons  to  be  stated  in  lii£  order,  and  any 

0.  21.        order  made  by  the  Secretary  of  State  in  pursuance  of  this  section  shall  be 

p.         .      laid  before  both  Houses  of  Parliament  forthwith  if  Parliament  be  sitting 

1877.     '  ^^  ^^®  ivaxQ  of  the  order  being  made,  or,  if  not  then  sitting,  within  one 

1        month  after  the  commencement  of  the  then  next  session  of  Parliament. 

EfiFeot  of  dis-  34.  When  a  prison  to  which  this  Act  applies  is  discontinued,  the 
oontinuanco  of  Secretary  of  State  shall  serve  notice  on  the  prison  authority  to  which 
prison.  %\x(^  prison  originally  belonged  that  he  will,  at  any  time  witlun  a  period 

not  less  than  six  months,  to  be  prescribed  by  the  Secretary  of  State,  from 
the  date  of  the  service  of  such  notice,  cause  such  prison,  but  without 
any  furniture  or  effects  belonging  thereto,  to  be  reconveyed  to  such 
authority  on  payment  by  such  authority  into  the  Exchequer,  for  the 
pubHc  use,  of  one  hundred  and  twenty  pounds  in  respect  of  each  prisoner 
belonging  to  such  prison  authority  for  whom  cell  accommodation  was 
provided  in  such  discontinued  prison  at  the  time  of  the  passing  of  this 
Act,  and  on  repayment  by  such  authority  of  any  compensation  it  may  have 
received  out  of  moneys  provided  by  Parliament  in  respect  of  its  having 
provided  a  prison  of  its  own  more  than  adequate  for  the  accommodation 
of  the  prisoners  belonging  to  such  authority. 

A  prison  authority  to  whom  a  prison  is  reconveyed  in  pursuance  of 
this  section  may  sell  or  otherwise  dispose  of  the  same  in  su<^  manner  as 
they  think  fit. 

If  a  prison  authority  declines  to  accept  the  offer  of  the  reconveyance  of 
the  prison  so  made  by  the  Secretary  of  State,  or  fail  to  pay  or  to  secure 
to  the  satisfaction  of  the  Secretary  of  State  the  payment  of  such  sum 
into  the  Exchequer  as  is  required  to  be  paid  by  them  in  pursuance  of 
this  section,  the  prison  shall  be  sold  by  the  Secretary  of  State  ;  and  the 
Secretary  of  State,  after  paying  the  expenses  of  such  sale,  and  paying 
into  the  Exchequer  the  amount  so  required  to  be  paid  as  aforesaid,  shall 
render  the  overplus  (if  any)  to  the  prison  authority  to  which  the  prison 
originally  belonged. 

Any  sum  payable  by  a  prison  authority  in  pursuance  of  this  section 
shall  be  deemed  to  be  a  debt  due  from  the  prison  authority  to  the  Crown, 
and  may  be  recovered  accordingly. 

For  the  purposes  of  this  section  a  prison  authority  may  borrow,  and  the 
Public  Works  Loan  Commissioners  may  advance  by  way  of  loan,  to  bear 
interest  at  such  rate  per  cent,  as  the  Treasury  may  determine  to  be 
sufficient  to  prevent  any  loss  to  the  Exchequer,  sudi  sum  as  may  be 
required,  so  that  the  whole  amount  so  borrowed  be  discharged  witldn  a 
period  not  exceeding  thirty-five  years. 

For  the  purposes  of  this  section  the  ceU  accommodation  provided  by 
a  prison  authority  in  all  its  prisons  may  be  calculated,  and  if  it  appears 
from  such  calculation  that  sufficient  accommodation  has  been  provided 
by  such  authority  in  any  one  prison  or  prisons  belonging  to  such 
authority  no  sum  shaU  be  payable  under  this  section  by  such  prison 
authority  in  respect  of  the  discontinued  prison,  and  a  proportionate 
deduction  shall  be  made  in  the  sum  payable  under  this  section  by  a  prison 
authority  in  the  event  of  any  partial  acconmiodation  in  excess  of  the 
necessary  accommodation  having  been  provided  in  such  other  prisons 
belonging  to  that  authority. 

Status  of  Prison  Officei'S, 

Position  and         3.*).  The  officers  attached  to  prisons  at  the  time  of  the  commenoement 
duties  of  ex- 
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of  thiB  Act  (in  this  Act  referred  to  as  existiDg  officers  of  a  prison)  shall  40  A  41  Viot. 
hold  their  offices  by  the  same  tenure,  and  upon  like  terms  and  conditions,        o.  21. 
as  if  this  Act  had  not  passed,  and  shall  receive  salaries  of  not  less  amount    p.       ' . 
than  those  which  they  have  hitherto  receired.  ^gj.^^     ' 

Such  existing  officers  as  aforesaid  may  be  distributed  amongst  the  — .' 

several  prisons  to  which  this  Act  applies  in  such  manner  as  may  be  istiog  officers 
directed  by  the  Secretary  of  State,  and  they  shall  perform  such  duties  as  ®'  pnsona. 
they  may  be  required  to  perform  by  the  said  Secretary  of  State,  so  that 
such  duties  are  the  same  or  analogous  to  those  they  performed  previously 
to  the  commencement  of  this  Act,  and,  subject  as  aforesaid,  they  shall 
perform  the  same  duties  as  nearly  as  may  be  as  they  are  performing  at 
the  time  of  the  commencement  of  this  Act. 

An  existing  officer  of  a  prison  who  is  at  the  commencement  of  this 
Act  in  the  receipt  of  military  or  naval  half -pay,  or  who  has,  at  or  before 
such  commencement  as  aforesaid,  commuted  his  pension  in  pursuance  of 
the  Pensions  Commutation  Act,  1871,  or  is  in  receipt  of  any  pension  $4  &  86  Vict, 
payable  out  of  public  moneys,  shall  not  be  subject  to  any  deduction  from  o.  86. 
his  salary,  or  to  be  deprived  of  any  portion  of  his  half -pay,  or  of  his 
pension,  by  reason  of  his  salary  being  thenceforward  paid  out  of  public 
moneys,  or  of  his  employment  becoming  a  public  employment,  or  an 
emplo3rment  of  profit  under  Her  Majesty,  within  the  meaning  of  the 
Acts  of  Parliament  providing  for  such  deduction  of  salary  or  depriva- 
tion of  half-pay,  nor  be  disqualified  from  receiving  such  half-pay  or 
pension  by  reason  of  his  becoming  by  virtue  of  this  Act  a  civil  servant 
of  Her  Majesty. 

36.  If  at  any  time  after  the  conmiencement  of  this  Act  it  appears  to  Saperamma- 
the  Treasury  that  any  existing  officer  of  a  prison  has  been  in  the  prison  *ion  of  officera 
service  for  not  less  than  twenty  years,  and  is  not  less  than  sixty  years  of  *°d  *^ii*iion 
age,  or  that  any  existing  officer  of  a  prison  has  become  incapable,  from 
confirmed  sickness,  age,  or  infirmity,  or  injury  received  in  actual  execu- 
tion of  his  duty,  of  executing  his  office  in  person,  and  such  sickness, 
age,  infirmity,  or  injury  is  certified  by  a  medical  certificate,  and  there 
shfdl  be  a  report  of  the  Prison  Commissioners  testifying  to  his  good 
conduct  during  his  period  of  service  under  them,  and  recommending  a 
grant  to  be  made  to  him,  the  Treasury  may  grant  to  such  officer,  having 
regard  to  his  length  of  prison  service,  an  annuity,  by  way  of  superannua- 
tion allowance,  not  exceeding  two-thirds  of  his  salary  and  emoluments, 
or  a  gratuity  not  exceeding  the  amount  of  his  salary  and  emoluments  for 
one  year. 

If  any  office  in  any  prison  to  which  this  Act  applies  is  abolished  or 
any  officer  is  retired  or  removed,  any  existing  officer  of  a  prison  who  by 
reason  of  such  abolition,  retirement,  or  removal  is  deprived  of  any  salary 
or  emoluments,  shall  be  dealt  with  in  manner  provided  by  the  Super-  22  yfot.  c  86 
annuation  Act,  1859,  with  respect  to  a  person  retiring  or  removed  from  the 
public  service  in  consequence  of  the  abolition  of  his  office,  or  for  the 
purpose  of  facilitating  improvements  in  the  organization  of  the  depart- 
ment to  which  he  belongs. 

*'  Prison  service,''  for  the  purposes  of  this  section,  means,  as  respects 
the  period  before  the  commencement  of  this  Act,  service  in  a  particular 
prison,  or  in  the  piisons  of  the  same  authority,  transferred  to  the 
Secretary  of  State,  and  as  respects  the  period  after  the  commencement  of 
this  Act,  service  in  any  such  prison  or  in  any  other  prison  transferred  to 
the  Secretary  of  State  under  this  Act. 

TT  2 


692  APPENDIX. 

40  &  41  YioT.      Any  annuity  by  way  of  superannuation  aUowance  or  gratuity  granted 

0-  21.        under  this  section  shall  be  apportioned  between  the  period  of   service 

IX..         ..    before  the  commencement  of  this  Act  and  the  period  of  service  after  the 

1877.     '  commencement  of  this  Act ;  and  so  much  of  such  annuity  or  allowance 

as  is  payable  in  respect  of  service  before  the  commencement  of  this  Act, 

regard  being  had  to  the  amount  of  salary  then  paid,  but  without  taking 

into  any  account  any  number  of  years  added  to  the  officer's  service  on 

account  of  abolition  of  office  or  for  facilitating  the  organisation  of  the 

department;  shall  be  paid  by  the  prison  authority  of  the  prison  in  which 

the  officer  to  whom  such  annuity  or  allowance  is  granted  was  serving  at 

the  date  of  the  commencement  of  this  Act  out  of  rates  which  at  or 

immediately  before  the  commencement  of  this  Act  were  applicable  to  the 

payment  of  the  salary  of  such  officer,  and  the  residue  shall  be  paid  out  of 

moneys  provided  by  Parliament. 

As  to  Miscellaneous  Matters, 

ReUzation  of        37.  Whereas  in  pursuance  of  the  d4th  regulation  of  the  first  schedule 

J^*teh"d*"  *^°®^®^  ^  *^®  Prison  Act,   1865,  a  male  person  of  sixteen  years  and 

2£)ttr,  "        upwards  sentenced  to  hard  labour  is  directed  to  be  kept  to  hard  labour 

28  &  29  Viot.  of  the  first  class  during  the  whole  of  his  sentence  where  it   does  not 

0. 126.  exceed  three  months,  and  during  the  first  three  months  of  his  sentence 

where    it    exceeds    three    months.     And  whereas    it    is  expedient   to 

amend   the    said    regulation :    Be    it    enacted,   that    the   Secretary   of 

State    may   in    either    of    such   cases    substitute   hard  labour  of   the 

second  class  for  hard  labour   of  the  first  class   during  the   last  two 

of  such  three  months   as   aforesaid,   or  any  part    of    such  last    two 

months,  and  he  may  make  such  substitution   either  by  a  general   or 

special  regulation,  and  either  conditionally  or  unconditionally,  and  may 

from   time   to   time   vary   any  regulation   so   made.      In   making  any 

regulations  in  pui'suance  of  this  section,  the  Secretary  of  State  shall  have 

regard  to  the  previous  convictions,  the  industry,  and  the  conduct  of  the 

prisoners. 

Aules  M  to  88.  The  Secretary  of  State  may  from  time  to  time  make,  and  when 

treatment  of    oaade  repeal,  alter,  or  add  to  rules  with  respect  to  the  classification  and 

flSod'iSr  iwn-  treatment  of  prisoners  imprisoned  for  non-compliance  with  the  order  of  a 

payment  of      justice  or  justices  to  pay  a  sum  of  money,  or  imprisoned  in  respect  of  the 

sums  in  the     default  of  a  distress  to  satisfy  a  sum  of  money  adjudged  to  be  paid  by 

S*kf*  ^         order  of  a  justice  or  justices,  so  that  such  rules  are  in  mitigation  and 

«? V"^  «..       ^^^  ^  increase  of  the  effect  of  such  imprisonment,  as  reinilated  by  the 

f*«>V*«t-   Prison  Act,  1865.  «  8  / 

Speoiid  rales        ^^*  Whereas  it  is  expedient  that  a  clear  difference  shall   be  made 

aa  to  treat-      between  the  treatment  of  persons   unconvicted  of    crime  and  in   law 

ment  of  nn-     presumably  innocent  during  the  period  of  their  detention  in  prison  for 

v^Bonen  and   ^^  custody  only,  and  the  treatment  of  prisoners  who  have  been  convicted 

certain  other    ^^  crime  during  the  period  of  their  detention  in  prison  for  the  purpose  of 

priBoners.         punishment,  and  that  in  order  to  secure  the  observance  of  such  diJQFerenoe 

there  shall  be  in  force  in  every  place  in  which  prisoners  are  confined  for 

safe  custody  only,  special  rules   regulating   their  confinement  in   such 

manner  as  to  make  it  as  little  as  possible  oppressive,  due  regard  only 

being  had  to  their  safe  custody,  to  the  necessity  of  preserving  order  and 

good  government  in  the  place  in  which  they  are  confined,  and  to  the 

physical  and  moral  well-being  of  the  prisoners  themselves :  Therefore  be 
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it  enacted  that  the  Secfetary  of  State  shall  make,  and  when  made,  may  40  &  41  Vior. 
from  time  to  time  repeal,  alter,  or  add  to,  special  rules —  ^  21. 

(1.)  With  respect  to  the  retention  by  a  prisoner  of  the  possession  of  pJIT^Aci 
any  books,  papers,  or  documents  in  his  possession  at  the  time  of  X877.  ' 
his  arrest,  and  which  may  not  be  required  for  evidence  agsdnst 
him,  and  are  not  reasonably  suspected  of  forming  part  of 
property  improperly  acquired  by  him,  or  are  not  for  some 
special  reason  required  to  be  taken  from  him  for  the  purposes  of 
justice. 

(2.)  With  respect  to  communications  between  a  prisoner,  his  solicitor, 
and  friends,  so  as  to  secure  to  such  prisoner  as  unrestricted  and 
private  communication  between  him,  his  solicitor,  and  his  friends 
as  may  be  possible,  having  regard  only  to  the  necessity  of 
preventing  any  tampering  with  evidence,  and  any  plans  for  escape, 
or  other  like  considerations ;  and 

(3.)  With  respect  to  arrangements  whereby  prisoners  may  provide 
themselves  with  articles  of  diet,  or  may  be  furnished  with  a 
sufficient  quantity  of  wholesome  food,  and  may  be  protected  from 
being  called  upon  to  perform  any  unaccustomed  tasks  or  offices ; 
also  any  matter  which  the  Secretary  of  State  may  think  con- 
ducive to  the  amelioration  of  the  condition  of  a  prisoner  who  has 
not  been  convicted  of  crime,  regard  being  had  to  such  matters  as 
are  in  this  section  directed  to  be  regarded. 

40.  The  Prison  Commissioners  shall  see  that  any  prisoner  under  sentence  Treatment  of 
inflicted  on  conviction  for  sedition  or  seditious  libel  shaD  be  treated  as  a  prisoners  oon- 
misdemeanant  of  the  first  division  within  the  meaning  of  section  sixty-  J!®*®^  **'  ■®^" 
seven  of  "  The  Prisons  Act,  1865,'*  notwithstanding  any  statute,  provision,  28  i  29  Vict. 
or  rule  to  the  contrary.  c.  126.  s.  67. 

41.  Any  person  who  shall  be  imprisoned  under  any  rule,  order,  or  Treatment  of 
attachment  for  contempt  of  any  court  shall  be  in  like  manner  treated  as  a  persons  oom- 
misdemeanant  of  the  first  division  within  the  meaning  of  the  said  section  mitted  for 
of  the  said  Act.  contempt  of 

42.  That  where  the  prison  medical  officer  considers  it  necessary  to  !j?^^  ^f  malin- 
apply  any  painful  test  to  a  prisoner  to  detect  malingering  or  otherwise,  goring, 
such  test  shall  only  be  applied  by  authority  of  an  order  from  the  visiting 
committee  of  justices,  or  a  Prison  Commissioner. 

43.  It  shall  not  be  lawful  for  the  gaoler  to  order  any  prisoner  to  be  Limitation  of 
confined  in  a  punishment  cell  for  any  term  exceeding  twenty-four  hours  ;  time  of  con- 
nor  shall  it  be  lawful  for  the  visiting  committee  of  justices  to  order  any  fl°«™«nt  in 
prisoner  to  be  punished  by  confinement  in  a  punishment  cell  for  any  term  JSu*  ™^° 
exceeding  fourteen  da3rs. 

44.  In  no  case,  where  an  inquest  is  held  on  the  body  of  a  prisoner  who  As  to  inquests 
dies  within  the  prison,  shall  any  person  engaged  in  any  sort  of  trade  on  the  bodies 
or  dealing  with  the  prison  be  a  juror  on  such  inquest.  °'  prisoners. 

45.  On  and  after  the  commencement  of  this  Act,  any  duties  required  Transfer  of 
by  Act  of  Parliament  or  otherwise  to  be  performed  by  an  inspector  of  prisons  duties  of  ex- 
appointed  in  pursuance  of  the  Act  of  the  session  of  the  fifth  and  sixth  isting  inspec- 
years  of  King  William  the  Fourth,  chapter  thirty-eight,  may,  subject  to  *^"  ^'  prisons, 
any  directions  to  be  given  by  the  Secretary  of  State,  be  performed  by  any 

Prison  Commissioner  or  inspector  appointed  under  this  Act. 

The  persons  who  at  the  commencement  of  this  Act  hold  the  offices  of 
Inspectors  of  Prisons,  under  such  last-mentioned  Act,  shall  become 
inspectors  under  this  Act,  in  the  same  manner  and  liable  to  the  per- 
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40  ft  41  Vior.  formance  of  the  same  duties  as  if  they  had  been  appointed  inspectors  in 
a  21.        pursuance  of  this  Act,  subject  to  the  following  qualifications,  namely : — 

. (1.)  Every  such  inspector  shall  hold  his  office  by  the  same  tenure,  and 

1877.  ^P^^  ^®  terms  and  conditions  as  if  this  Act  had  not  passed,  and 

shall  receiye  a  salary  of  not  less  amount  than  that  which  he  has 
hitherto  received ;  and 
(2.)  Any  duties  they  may  be  required  to  perform  in  pursuance  of  tiiis 
Act  shall  be  the  same  or  analogous  duties  to  those  which  they 
performed  previously  to  the  commencement  of  this  Act. 
The  seventh  section  of  the  Act  of  the  session  of  the  fifth  and  sixth 
years  of  William  the  Fourth,  chapter  thirty-eight,  shall  be  repealed  from 
and  after  the  commencement  of  this  Act,  in  so  far  as  respects  England. 
Power  of  46.  A  prison  authority  may  borrow  any    moneys  authorised   to  be 

prison  author-  ^jQ^rowed  by  them  under  this  Act  as  one  loan  or  as  several  loans  in 
onrate.^"^^  manner  provided  by  the  Local  Loans  Act,  1875,  on  the  security  of  any 
38  ft  89  Vict.  ^*^®  ^^  property  which  would,  if  this  *Act  had  not  passed,  have  been 
c.  88.  applicable  to  the  maintenance  of  the  prisons  within  the  jurisdiction  of 

such  authority,  and  such  prison  authority  may  levy  such  rate  or  apply 
such  property  in  the  same  manner  in  all  respects  as  if  this  Act  had  not 
passed. 

The  period  for  the  discharge  of  a  loan  under  this  Act  shall  be  deemed 

to  begin  at  the  date  of  the  first  advance  of  money  made  on  account  of  any 

such  loan  or  loans. 

Power  of  47.  The  Public  Works  Loan  Commissioners  may  advance  to  any  prison 

Public  Works  authority,    on   the  security  of  such  rate  or  property  as  aforesaid,  any 

^"°  9^?™!""  moneys  authorised  to  be  borrowed  by  the  prison  authority  for  the  purposes 

of  this  Act. 

The  Public  Works  Loan  Commissioners  shall  take,  in  respect  of  any 
loan   advanced  by   them   under  this   Act,  in  preference   to  any  other 
securities,  aU  or  such  one  or  more  of  the  securities  issuable  under  the 
^^  ^  ^^8  ***    Local  Loans  Act,  1875,  as  they  may  prefer ;  and  for  the  purposes  of  any 
loan  so  made,  and  so  far  as  relates  to  the  securities  taken  and  to  the 
38  ft  89  Vict  recovery  of  the  moneys  due  on  such  securities,  the  Local  Loans  Act,  1875, 
c.  58.  shall  be  deemed  to  be  substituted  for  the  Public  Works  Loans  Act,  1875. 

Legal  estate         ^^'  ^^®  legB^  estate  in  every  prison  to  which  this  Act  applies,  and  in 
in  prison.         the  site  and  land  belonging  thereto,  and  in  the  furniture  and  effects,  shall, 
on  and  after  the  commencement  of  this  Act,  be  deemed  to  be  vested 
in  the  Prison   Commissioners   and  not  in  the  Secretary  of  State,    but 
shall  from   time   to   time    be   disposed   of    by   such  commissioners  in 
such  mode  as  the  Secretary  of  State,  with  the  consent  of  the  Treasuiy, 
may  direct. 
Appropriation       49.  Town  halls,  court-houses,  or  other  rooms  situate  within  the  coiti- 
of  court-  lage  Qf  a  prison,  or  forming  part  of  a  prison  as  defined  by  this  Act,  and 

wt^i^  tbe°*  which  town  halls,  court-houses,  or  other  rooms  are  used  for  the  holding 
piecincts  of  a  assizes  or  petty  sessions,  or  for  purposes  other  than  those  connected  with 
prison.  the  management  of  a  prison,  shall  not  be  transferred  to  or  vested  in  the 

Secretary  of  State  under  this  Act,  but  it  shaU  be  lawful  for  the  Secretaiy 
of  State,  with  the  consent  of  the  Treasury,  if  he  thinks  it  desirable,  to 
purchase  such  town   halls,  court-houses,  or   other  rooms  so  situate   as 
8  ft  9  Vict.  c.   Aforesaid  from  the  local  authority  to  whom  the  same  belong,  and  for  the 
18.  purposes  of  such  purchase  the  Lands  Clauses  Consolidation  Acts,  1845, 

28  ft  24  Vict.  I860,  and  1869  shall  be  incorporated  with  this  section,  and  in  the 
S2^A^fifi  v*  t  <^^^s^>^<^^^o^  o^  ^^®  ^^^^  incorporated  Acts  this  Act  shall  be  deemed  to 
C.18. 
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be  the  special  Act,  and  the  Secretary  of  State  shall  be  deemed  to  be  the  40  d;  41  Yiot. 
promoter  of  the  undertaking.  ^  2^> 

50.  Any  buildings  which  being  in  the  nature  of  national  monuments  pl^Z^aci 
are  as  to  certain  portions  thereof  used  as  prisons  shall,  as  to  the  portions        X877.     ' 
so  used  during  such  time  as  they  are  used  by  the  Secretary  of  State,  be        — -* 
maintained  in  such  manner  as  to  prevent  their  being  defaced  or  injured  in  Protection  of 
their  character  of  national  monuments.  Saturo  of  *^** 

51.  Any  rule  made  by  a  Secretary  of  State,  in  pursuance  of  this  Act,  national 
may  be  proved  in  manner  in  which  regulations  made  under  the  authority  monmneiitB. 
of  one  of   Her  Majesty's  Principal  Secretaries  of  State  are  capable  of  Rules  of 
being  proved   in  pursuance   of  the  Documentary  Evidence  Act,  1868,  Secretary  of 
and  all  enactments   inconsistent  with  this  Act   are   hereby  repealed :  State,  and 
Provided  always,    that   all  rules   and  regulations   made   under,  or    in  ^nsifltent^n- 
pursuance   of    this   Act   shall  be   forthwith  laid  in   a  complete  form,  actments. 
after  the  same  shall  have  been  settled  and  approved  by  such  Secretary  81  A  82  Yict. 
of  State,  before  both  Houses  of  Parliament,  if   Parliament  be  sitting,  ^*  ^^* 

or,  if  not,  then  within  three  weeks  after  the  beginning  of  the  next 
ensuing  session  of  Parliament;  and  if  any  such  rules  or  regulations 
shall  be  disapproved  by  either  House  of  Parliament  within  forty  days 
after  the  same  shall  have  been  so  laid  before  Parliament,  such  rules 
or  regulations,  or  such  parts  thereof  as  shall  be  so  disapproved  of,  shall 
be  void  and  of  no  effect :  Provided  also,  that  no  such  rules  or  regulations 
shall  come  into  force  or  operation  until  the  same  shall  have  been  so  laid 
before  Parliament  for  forty  days. 

52.  Nothing  in  this  Act  contained  shall  affect  the  powers  or  jurisdiction  Saving  clause 
of  a  prison  authority  in  relation  to  any  reformatory  school  or  to  any  ■*  ^  reforma- 
industrial  school  under  the  Beformatory  Schools  Act,    1866,  and  the  ^^^^kl 
Industrial  Schools  Act,  1866,  or  either  of  such  Acts,  or  any  Act  amending  schools. 

the  said  Acts^^  or  either  of  them .  29  ft  80  Vict. 

53.  Nothing  in  this  Act  contained  shall  entitle  any  existing  officer  of  a  5' ^^^  ^.  . , 
prison  to  any  superannuation  or  other  allowance,  the  conditions  of  whose  ^n^        ^  ' 
office  would  not  have  entitled  him  to  superannuation  or  other  allowance  c.  •       i. 
under  the  Prison  Act,  1865.  asI^^nsioM. 

54.  The  chancellor,  masters,  and  scholars  of  the  University  of  Oxford  28  ft  29  Vict, 
shall,  in  consideration  of  their  being  relieved  from  their  obligation  under  c.  126. 

the  Oxford  Police  Act  of  1868  to  contribute  to  gaol  expenses  pay  to  the  Oommutation 
mayor,  aldermen,  and  citizens  of  the  city  of  Oxford,  on  or  before  the  first  jf  payment  by 
day  of  April  one  thousand  eight  hundred  and  seventy-eight,  the  sum  of  OxfonTto'the 
four  hundred  pounds ;  and  the  said  chancellor,  masters,  and  scholars  shall,  city  of  Oxford, 
from  that  date,  be  discharged  from  all  liability  under  the  said  Act  in  dl  &  82  Vict, 
respect  of  gaol  expenses.  ®*  ^• 

Arrangement  and  Arbitration. 

56.  The  Secretary  of  State  on  the  one  hand  (with  the  assent  of  the  Power  for 
Treasury   so   far   as   any  public  moneys  are  concerned),  and  a  prison  |®®"*"^  ^' 
authority  on  the  other  may,  with  a  view  to  carry  into  effect  the  purposes  p^jg^^  author- 
of  this  Act,  compromise  any  matter,  or  settle  any  difference,  or  refer  to  ity  to  oompro- 
arbitration  any  matter  or  difference.  mise  and  refer 

A  reference  to  arbitration  under  this  Act  shall  be  to  a  single  arbitrator,  ^  arbitration, 
and  the  provisions  of  the  Common  Law  Procedure  Act,  1854,  shall  apply  17  ft  IS  Yict. 
accordingly.  ^ 

Definitions. 

66.  The  expression   "furniture  and  effects  belonging  to  a  P^'iso^ "  ?^^,^^ iJ^a 
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40  A  41  ViOT.  includes    all    fumiture,    beds,     bedding,    clothes,    linen,     implements, 

0.  21.        machinery,  and  stores^  except  goods  manufactured  for  sale,  and  materials 

p^T^    '        in  store  for  the  purposes  of  such  manufacture,  also  all  books,  papers, 

1877.    '    registers,  and  documents  whatsoever  relating  to  such  prison  or  to  the 

—        prisoners  therein,  also  all  articles  whatsoever,  whether  or  not  of  the  same 

effects  belong-  kind  as  those  previously   described,    belonging  at  the   commencement 

^  *°  *  of  this  Act  to  the  prison  authority  of  any  prison  for  the  purposes  of  such 

^        '  prison. 

Definition  of        57.  A  "  prisoner "  for   the   purposes  of   this  Act  means   any  person 

"P™^®'"      committed  to  prison  on  remand  or  for  trial,  safe  custody,  punishment, 

maintenance    ^^  otherwise,  and  "the  maintenance  of  a  prisoner"  includes  all   such 

of  a  prisoner.**  necessary  expenses  incurred  in  respect  of  a  prisoner  for  food,  clothing, 

custody,  safe   conduct,  and  removal  from  one  place  of  confinement  to 

another,  or  otherwise,  from  the  period  of  his  committal  to  prison  xmtol 

his  death  or  discharge  from  prison,  as  would  if  this  Act  had  not  passed 

have  been  payable  by  a  prison  authority ;  with  this  proviso,  that  nothing 

in  this  Act  shall  exempt  a  prisoner  from  pajrment  of  any  costs  or  expenses 

in  respect  of  his  conveyance  to  prison  or  otherwise  which  he  would  have 

been  Hable  to  pay  if  this  Act  had  not  passed. 

For    the   purposes  of    this    Act,   sufficient   accommodation   for  the 

prisoners  belonguig  to   a  prison   authority  shall,  as  nearly  as   can    be 

ascertained,  be  deemed  to  be  the   average  daily  number  of   prisoners 

maintained  at  the  expense  of  such  authority,  whether  in  its  own  prison  or 

in  a  prison  belonging  to  some  other  prison  authority,  during  the  five 

years  immediately  preceding  the  first  day  of  January  one  thousand  eight 

hundred  and  seventy-seven. 

"2?^\*^f°*"       "Cell  accommodation  for  a  prisoner"  means  a  cell  for  the  separate 

wrisoner^"  °^  *  confinement  of  such  prisoner  certified  in  pursuance  of  "  The  Prison  Act, 

28  &  29 Vict.  1865." 

c.  126.  58.  In  the  construction  of  this  Act,  unless  there  is  something  inoon- 

Deflnition  of    sistent  in  the  context, — 

♦* county '* and      "County"  means  a  county  at  large,  inclusive  of  any  riding,  divisioi% 
"  riding. '  Qj.  parts  of  a  county  having  a  separate  court  of  quarter  sessions : 

"Biding"  means  any  riding,  division,  or  parts  of  a  county  having 

a  separate  court  of  quarter  sessions. 
The  City  of  London  shall  be  deemed  to  be  a  county,  and  any  prison 
belonging  to  the  City  of  London  to  be  situate  within  tiie  limits  of  that 
city. 

Save  as  aforesaid,  all  counties  of  cities,  counties  of  towns,   liberties 

and  franchises  of  counties,  shall  be  considered  as  forming  part  of  the 

county  by  which  they  are  surrounded,  or  if  partly  surrounded  by  two 

or  more  counties,  then  as  forming  part  of  that  county  with  which  they 

have  the  longest  common  boundary. 

Definition  of         59.  "Borough"  means  a  place   which  is  for  the  time  being  subject 

to  the  Act  of  the  session  of  the  fifth  and  sixth  years  of  the  reign  of  J^ng 

William  the  Fourth  (chapter  seventy-six),  "  to  provide  for  the  regulation 

of  municipal  corporations  in  England  and  Wales,"  inclusive  of  any  county 

of  a  city  or  county  of  a  town. 

Definition  of         60.  "Prison,"  in  addition  to  the  meaning  attached  to  it  by  the  Prison 

"prison.**         Act,  1865,  includes  any  land  or  building  brought   or  contracted  to  be 

28  A  29  V  •    ^^^^fi?^^  before  the  commencement  of  this  Act  by  a  prison  authority,  for 

c.  1 2fi.  *^®   purpose   of    enlarging   or   altering   any  prison,   or  adding    to   the 

appurtenances  of  any  prison ;  subject  to  this  proviso,  that  if  the  Secretary 
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of  State  is  of  opinion  that   any   portion   of  the  lands  so  bought  or  40  A  ^^^^' 
contracted  to  be  bought,  whether  included  or  not  within  the  walls  of  the        ^' ^^' 
prison,  was  not  at  the  time  of  the  passing  of  this  Act  necessary  for  the    ^-^^^  j^^t^ 
then  subsisting  purposes  of  such  prison,  he  shall  either  direct  that  such         i877. 
portion   shall  be   reconveyed   to   the  prison  authority,   or  retain   such 
portion,  or  any  part  of  such  portion,  on  payment  out  of  moneys  provided 
by  Parliament  of  such  sum  as  may  be  agreed  upon,   or,  in  the  event 
of   difference,  may   be   determined   by  arbitration   in   manner  provided 
by  this  Act,  on  the  transfer  of  any  such  prison  to  him,  and  the  vesting 
thereof  in  him  as  by  this  Act  provided. 

61.  In   this  Act   the   expressions    "prison   authorities,"   *' justices  in  D^fiuitjon  of 
sessions   assembled,"   and    "  visiting    justices "   shall   respectively    have  "  prison 
the  same  meaning  in  relation  to  any  prison  as  they  have  in  "  The  Prison  authorities," 
Act,  1865,"  and  expressions  defined  in  that  Act  have  the  same  meaning  gj^?*^^"^" 

also  in  this  Act.  sembled/' 

<*  visiting 
—  ~  joBtioes." 

COMPANIES  AOT,  1877. 
40  &  41  Vict.  cap.  26. 

An  Act  to  amend  the  Companies  Acts  of  1862  and  1867. — [2Srd  July, 

1877.] 

6.  And  whereas  it  is  expedient  to  make  provision  for  the  reception  as  Reception  of 
legal  evidence  of   certificates  of   incorporation   other  than  the  original  certified  copies 
certificates,  and  of  certified  copies  of  or  extracts  from  any  documents  filed  of  documents 
and  registered  under  the  Companies  Acts,  1862  to  1877 :  Be  it  enacted,  ^^^ 
that  any  certificate  of  the  incorporation  of  any  company  given  by  the  25  &  26  Vict, 
registrar  or  by  any  assistant  registrar  for  the  time  being  shall  be  received  c.  89. 
in  evidence  as  if  it  were  the  original  certificate ;  and  any  copy  of   or  80  &  31  Vict, 
extract  from  any  of  the  documents  or  part  of  the  documents  kept  and  ^q  ^  ^j  yj^^^ 
registered   at    any   of    the   offices    for    the    registration    of   joint-stock  ^  26, 
companies  in  England,  Scotland,  or  Ireland  if  duly  certified  to  be  a  true 
copy  under  the  hand  of  the  registrar  or  one  of  the  assistant  registrars  for 
the  time  being,  and   whom  it   shall  not  be  necessary  to  prove  to   be 
the  registrar  or  assistant  registrar,  shall,  in  all  legal  proceedings,  civil 
or  criminal,  and  in  all  cases  whatsoever,  be  received  in  evidence  as  of 
equal  validity  with  the  original  document. 


WINTEE  ASSIZES  ACT,  1877. 
40  &  41  ViOT.  CAP.  46. 

An  Act  to  extend  the  provisions  of  the  Winter  Assizes  Act,  1876. — 

lOth  August,  1877.] 

Bb  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 
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40at  41  Yxor.       1.  The  Winter  Assises  Act,  1876,  shall  take  effect  as  if,  wherever 
^_^        in  that  Act  the  month  of  November  is  mentioned,  there  were  added  the 
WuUerAs9ize$  >^onths  of  September  and  October. 
Act,  1877.        2.  This  Act  may  be  cited  as  "  The  Winter  Assizes  Act,  1877  "  ;  and  the 

•    Winter  Assizes  Act,  1876,  and  this  Act  may  be  dted  together  as  "The 

t^r'S^TK''^  Winter  Assizes  Act,  1876  and  1877." 
0.  67. 
Short  Title 
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ABDUCTION. 

Abduction—  Girl  tmder  sixteen — 24  j-  26  Vict, 
c.  100,  9,  55. — ^It  is  no  defence  to  an  indict- 
ment for  unlawfuUy  taking  an  unmarried 
girl  under  the  age  of  sixteen  years  out  of 
the  possession,  and  against  the  will  of  her 
father,  &c.,  contrary  to  the  24  &  25  Vict, 
c.  100,  s.  55,  that  the  defendant  bond  fide 
and  reasonably  believed  that  the  girl  was 
older  than  sixteen.  Brett,  J.,  dissentiente. 
Reg.  ▼.  Prince.    Cr.Ap.C.    138. 

ilWttcft'on— 24  J-  25  Vict.  c.  100,  s.  6b— Evi- 
dence— Custody  or  care  of  father  or  master. 
— Where  a  servant  girl  under  sixteen  years 
of  age  had  permission  from  her  master  to 
go  and  see  her  parents  from  Sunday  to 
Monday  night,  and  went  to  see  them  on 
the  Sunday  for  a  few  hours  only,  and  then 
told  them  (by  previous  arrangement  with 
the  prisoner)  that  she  was  going  back  to 
her  employment,  instead  of  which  she 
remained  with  the  prisoner  all  niffht,  and 
did  not  return  to  her  master^s  employment 
until  some  days  afterwards.  Held,  upon 
the  above  facts  that  the  girl  was  under  the 
lawful  charge  of  her  master,  and  not  of 
her  father,  at  the  time  of  the  alleged  offence ; 
and  Held,  also,  that  these  facts  would  not 
warrant  a  conviction  for  abduction  under 
the  above  statute.  Reg,  v.  Miller,  Lush, 
J.    179. 

ACCESSORY. 

Accessories  afier  the  fact — Indicted  with  prin- 
cipal —  murder  —  Manslaughter.  —  Four 
prisoners  were  indicted  together  for  murder, 
and  the  indictment  went  on  to  charge  two 
other  prisoners  with  having,  well  knowing 
the  other  four  to  have  committed  the  said 
murder,  afterwards  f elonioualv  received  and 
harboured  them.  On  the  trial  the  prisoners 
charged  with  murder  were  found  guilty  of 
manslaughter  only,  and  the  other  two 
euilty  of  having  been  accessories  after  the 
fact  to  manslaughter.  Held,  on  motion  in 
arrest  of  judgment,  that  the  other  two  were 
properly  found  guUty  upon  this  indictment 
as  accessories  after  the  fact  to  manslaughter. 
Reg,  V.  Richards  and  anoVier,  Cr.Ap.Ct. 
611. 


ADMINISTRATION. 

Administration — Noxious  thing, — Prisoner  was 
indicted  for  wilfully  and  maliciously  ad- 
ministering to  one  A.  B.  *'  a  certain  destruc- 
tive and  noxious  thing,  to  wit,  cantharides,*' 
with  intent,  &c.  To  constitute  this  offence, 
the  thing  administered  must  be  noxious  in 
itself  and  not  merely  when  taken  in  excess, 
and  that,  although  it  may  have  been 
administered  with  intent  to  injure  or  annoy. 
Reg,  V.  Hennah,    Cockbum,  U.J.    547. 

APPEAL. 

1.  Ajq>eal  in  criminal  cases — Proceedings  en 
Crotvn  side  of  Queen^s  Bench  Division  — 
Order  for  costs  on  a  criminal  information — 
Judicature  Act,  1873  (36  Sr  37  Vict,  c,  66), 
ss.  19,  47;  Judicature  Act,  1875(38  4-  89 
Vict,  c,  77),  s.  19,  Order  LXII.;^^  7  Vict, 
c,  96,  s.  8.— The  Judicature  Acts  of  1873 
and  1875  have  not  changed  the  practice  and 
procedure  in  criminal  cases ;  there  is  there- 
fore no  appeal  in  such  cases  unless  there  is 
error  of  law  upon  the  record,  or  unless  a 
point  has  been  reserved  for  the  considera- 
tion of  the  Court  of  Crown  Cases  Reserved. 
An  order  for  costs  made  on  the  trial  of  a 
criminal  information  is  a  procedure  in  a 
criminal  cause,  and  therefore  such  an  order 
made  on  the  Crown  side  of  the  Queen's 
Bench  Division  cannot  be  the  subject  of  an 
appeal.  Reg,  r.  Steel  and  others,  Ct.ofAp. 
354. 

2.  Court  of  Appeal —  Jurisdiction  —  Right  of 
appeal  in  criminal  cases — 36  ff  37  Vict,  c.  66 
(Judicature  Act,  1873),  s.  47—38  j-  39  Vict 
c.  77  (Judicature  Act,  1875),  s,  19  —  First 
schedule.  Order  LXll. — An  application  to 
the  Court  of  Queen's  Bench  for  a  certiorari 
to  bring  up  a  conviction  to  be  quashed,  on 
the  ground  of  want  of  jurisdiction  in  the 
convicting  justice,  is  a  **  criminal  cause  or 
matter''  within  the  meaning  of  the  above 
sections  of  the  Judicature  Acts  of  1873  and 
1875,  and  there  is,  consequentiy,  no  appeal 
from  the  decision  of  the  Queen's  B^ch 
Division.  Rrg.  v.  Fletcher.  Ct.of  App. 
358. 
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ARSON. 

Ar8on^24:  j-  26  Vict,  c,  97,  s,  42 — Consequence 
of  a  larceny — Burning  a  vessel — Natural 
result  ofajelonious  act, — ^Where  a  sailor  on 
board  a  amp  entered  a  part  of  the  yessel 
where  spirits  were  kept,  for  the  purpose  of 
stealing  rum,  and,  while  tapping  a  cask  of 
rum,  a  lighted  match,  held  by  hun,  came  in 
contact  with  the  spirits  which  were  flowing 
from  the  cask  tapped  by  him,  and  a  confla- 
gration ensued,  which  aestroyed  the  yessel ; 
It  was  held  j?er  cttWam  (Keogh,  J.,  dissen- 
tiente),  that  a  conyiction  for  arson  of  the 
ship  could  not  be  upheld.  Reg,  y.  Faulkner, 
Cr.Caa.Re8.Ir.    550. 

ASSAULT. 

Assault — Inflicting  actual  bodily  harm — Com- 
municating a  contagious  disease, — B.,  know- 
ing that  he  had  gonorrhoea,  had  con- 
nection with  a  girl  without  informing 
her  of  the  fact,  by  means  of  which  the 
disease  was  communicated  to  her.  An 
indictment  for  inflicting  actual  bodily  harm 
will  be  sustained  by  this  eyidence,  affirming 
the  decision  of  Willes,  J.  in  Reg,  v,  Bennett 
(4  Fos.  &  Fin,  1105).  lieg.  y.  Sinclair, 
Shee,  J.,  28. 

Assault — Peace  officer — Execution  of  office — 
Warrant — Trespass  in  search  of  game — Illegal 
arrest. — A  warrant  for  neglecting  to  appear 
to  a  summons  for  trespass  in  search  of 
coneys,  under  1  &  2  Will.  4,  c.  82,  s.  30, 
was  issued  against  the  appellant,  directed  to 
all  the  peace  oflicers  in  the  county.  The 
respondent,  a  peace  otiicer  in  the  county, 
met  the  appellant  and  said  he  apprehended 
him  under  this  warrant,  but  the  warrant 
was  not  in  his  possession  at  the  time,  The 
appellant  resisted,  and  having  severely 
injured  the  respondent,  escaped,  but  after- 
wards surrendered  himself.  The  justices 
fined  him  10^.  for  tne  trespass,  and  sen- 
tenced him  to  six  months'  hard  labour  for 
assaulting  the  respondent  in  the  execution 
of  his  office.  Held,  upon  a  case  stated,  that 
the  arrest  under  the  circumstances  would 
not  have  been  in  the  execution  of  the 
respondent's  office,  and  that  the  conviction 
for  assault  must  be  quashed  Codd  v.  Cabe. 
App.Ct.    202. 

ATTEMP  r. 

Misdemeanor  —  Attempt   to   commit  —  Indict- 
ment.— ^A  count  in  an  indictment  charged 
•  that  the  prisoner  unlawfully,  wickedly,  and 
indecently  did  write  and  send  to  H.  a  letter, 


with  intent  thereby  to  move  and  incite  H. 
to  attempt  and  endeavour,  feloniously  sod 
wickedly  to  commit  an  unnatural  offence, 
and  by  the  means  aforesaid  did  unlawfully 
attempt  and  endeavour  to  incite  H.  to 
attempt  to  commit  the  crime  aforesaid: 
Held,  that  the  count  charged  an  indictable 
misdemeanor.  The  evidence  was,  that  H. 
was  a  boy  at  school,  and  that  he  had 
received  two  other  letters  from  the  prisoner, 
which  he  read,  but  that  when  he  received 
the  one  mentioned  in  the  above  count  be 
did  not  read  it,  nor  was  he  in  any  way 
aware  of  its  contents,  but  handed  it  over 
to  the  school  authorities :  Held,  that  the 
sending  the  letter  proved  the  attempt  to 
incite,  although  it  might  be  doubtful 
whether  it  could  be  said  to  amount  to  incit- 
ing or  soliciting,  inasmuch  as  H.  was  not 
aware  of  its  contents.  Reg,  v.  Rans/ord. 
Cr.Ap.Ct.    9. 

BAILEE. 

Larceny  by.    187,  349. 

BANKRUPTCY. 
(See  Debtors  Act.) 

BALLOT   ACTS. 

Ballot  Act  (35  g-  36  Vict.  c.  SS)— Prosecution 
under  sect.  3  -  Openinf/  sealed  packets  of 
ballot  papers,  counter/oils^  S(v. — In  the  case 
of  a  municijpal  election,  a  County  Court 
having  jurisdiction  in  the  borough  has  power, 
under  35  &  36  Vict.  c.  33,  rules  41,  64,  to 
make  an  order  directing  the  town  clerk  to 

Eroduce  and  show  for  inspection  the  rejected 
allot  papers,  the  marked  counterfoils  of  the 
ballot  papers,  and  the  counted  ballot  papers 
relating  to  the  election,  at  an^  time  or 
times  in  any  court,  when  required  under 
summons  or  subpoena,  as  evidence  in  a 
prosecution  for  an  offence  created  by  the 
BaJlot  Act.  A  town  clerk,  imder  sack  an 
order,  attended  with  the  documents  before 
the  magistrates  by  whom  the  charge  was 
investigated,  and  also  before  the  grand  jaiy 
when  itkG  seals  were  broken  and  the  docn- 
ments  inspected,  on  each  occa«ion  the 
packets  being  sealed  up  again.  At  the 
trial  it  was  proposed  again  to  open  the 
packets,  for  the  purpose  of  giving  the 
contents  in  evidence,  when  it  was  objected 
that  this  could  not  be  done,  and  that  the 
County  Court  had  no  power  to  make  the 
order.  Held  that  the  objection  was  un- 
tenable. Reg,  v.  BeardsaU.  Cr.Ap.Ct. 
194. 
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BIGAMY 

Bigamy — Validity  of  first  marriage — Cere- 
mony  performed  in  a  private  house, — While 
the  parish  church  was  onder  repair,  divine 
service  had  been  several  times  performed 
hj  a  clerk  in  holy  orders  in  a  chamber  at  a 
private  hall,  and  the  marriage  of  the 
raisoner  with  his  wife  was  solemnized  there. 
There  was  no  evidence  that  the  chamber  at 
the  hall  was  licensed  for  the  performance 
of  divine  service  or  for  marriages.  Held 
that  there  was  evidence  from  which  the 
court  and  jury  might  properly  infer  that  it 
was  properly  licensed.  Reg.  v.  CresswelL 
Cr.Ap.Ct.     126. 

Bigamy — Scotch  marriage — Evidence. — ^In  an 
mdictment  for  bigamy  everything  relating 
to  the  first  marriage  must  be  proved  strictly, 
and  evidence  of  a  marriage  m  Scotland  by 
a  Roman  Catholic  priesb,  who  has  previously 
performed  similar  ceremonies  there,  will  not 
suffice  without  due  proof  of  what  the  law 
as  to  such  marriage  is,  although  the 
prisoner  may  have  admitted  that  he  was,  in 
fact,  married  in  Scotland.  Reg.  v.  Newton 
2  Mod.  &  Rob.)  over-ruled.  Reg.  v. 
Savage.    Lush,  J.     178. 

Bigamy — Bond  fide  belief  of  death — Absence 
for  less  than  seven  years — 24  A*  25  Vict.  c. 
100,  8.  57. — ^To  an  indictment  for  bigamy  it 
is  a  good  defence  that,  at  the  time  of  the 
bigamous  marriage,  the  prisoner  had  a 
reasonable  and  bond  fide  belief  that  her 
husband  was  dead,  although  seven  vears 
had  not  elapsed  since  she  last  heard  of  him. 
Reg.  V.  Moore.    Denman,  J.    544. 

CARRIER. 

Liability  for  thefts  by  servants.    88, 131, 

COINING. 

Feloniously  uttering  counterfeit  coin  after 
previous  conviction — Guilty  of  subsequent 
offences^  but  not  of  the  previous  cotiviction — 
24  j-  25  Vict.  c.  99,  ss.  12,  87.— The 
prisoner  was  indicted  under  24  &  25  Vict. 
c.  99,  s.  12,  for  the  felony  of  unlawfully 
uttering  counterfeit  coin,  after  a  previous 
conviction  for  unlawfully  uttering  counter- 
feit coin.  In  the  first  instance  he  was 
arraigned  pursuant  to  sect.  36  upon  that 
part  of  the  indictment  which  related  to  the 
subsequent  uttering,  and  found  guilty ;  and 
then  upon  the  previous  conviction  and 
found  not  guilty.  Held,  that  he  was  not 
guilty  of  the  compound  offence  which  con- 
stituteB  the  felony,  and  oould  not  be  ooa- 


victed  of  the  subsequent  misdemeanour 
upon  this  indictment.  Reg.  v.  Thomas. 
(5r.Ap.Ct.    52. 

COMPOUNDING  FELONY. 

Compounding  a  felony  —  Past  debt — Present 
advance  to  enable  the  forger  to  take  up  forged 
bill — Sale  by  holder  of  a  bill  of  sale — SubsC' 
quent  bankruptcy  of  debtor, — A.  gave  B.  a 
bill  of  sale  over  all  his  property  as  security 
for  a  past  debt  of  100/.,  and  also  for  a  sum 
of  lOOZ.  advanced  at  the  time  of  the  execu- 
tion of  the  bill  of  sale  to  enable  A.  to  meet 
a  bill  to  which  he  had  forged  B.'s  name. 
Three  weeks  afterwards  B.  took  possession 
under  his  bill  of  sale  and  sold  the  property, 
and  in  the  following  month  A.  was  adju- 
dicated a  bankrupt,  the  alleged  act  of  bank- 
ruptcy being  the  giving  of  the  bill  of  sale. 
The  trustee  applied  for  a  declaration  that 
the  bill  of  sale  was  void,  and  for  an  order 
that  the  proceeds  of  the  sale  should  be  paid 
to   him.    Held  (reversing  the  decision  of 
Bacon,  C.J.),  that  the  advance  of  the  money 
to  take  up  the  forged  bill  did  not  amount 
to  compounding  a  felony,   and  that  even 
assuming  the  transaction  to  have  been  a 
legal  misdemeanour  A.  was  a  party  to  it 
and  could  not,  if  he  had  remained  solvent, 
have  recovered  the  proceeds  of  sale  from 
B.,  and  that  inasmuch  as  the  transaction 
was  not  an  offence  against  the  bankrupt 
law,  the  trustees  in  A/s  bankruptcv  had  no 
better  right  to  the  proceeds,  which  B.  was 
therefore  entitled  to  retain.   QucBre^  whether 
B.  would  have  been  able  to  recover  the 
money  advanced  to  enable  A.  to  take  up 
the  forged  bill,  if  he  were  in  the  position  of 
a  claimant.     Ex  parte  Butt.    Ct.  of  App. 
374. 

CONSPIRACY. 

Conspiracy — Criminal  Law  Amendment  Act^ 
1871 — Conspiraaj  to  force  workmen  to  quit 
employmenty  and  employer  to  alter  mode  of 
carrying  on  business. — On  an  indictment  for 
conspiracy  to  molest  and  obstruct  workmen 
with  a  view  to  coerce  them  to  quit  their 
employment,  and  to  molest  and  obstruct 
employers  with  a  view  to  coerce  them  to 
alter  their  mode  of  business,  the  evidence 
being  that  the  defendants  had  continually 
watched  and  walked  up  and  down  before 
the  prosecutors^  premises,  and  had  accosted 
their  workmen,  inviting  them  to  quit  their 
employment  and  promising  them  money  if 
they  did  so,  and  threatening  if  they  refused 
thev  would  be  known  as  **  black  sheep," 
ana  would  not  be  able  to  get  employment 
elsewhere.     Held,  that  the  question  waa 
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whether  the  watching^  and  besetting^  was 
carried  on  in  such  a  manner,  and  to  such 
an  extent,  that  it  would  operate  on  the  will 
by  giving  rise  to  apprehension  or  annoy- 
ance, and  that  if  the  watching  and  beset- 
ting had  been  done,  with  the  intention  to 
coerce,  the  defendants  ought  to  be  found 

n.    Rm.  ▼.  Hibbert  and  others,  Cleasby, 
2. 

Conspiracy  —  Employer  and  Workmen  Act, 
1875 — Picketing  is  an  offence  within  this 
statute.  Reg,  v.  Bauld  and  Others,  Huddle- 
stone,  B.    282. 

Conspiracy  —  Indictment  —  Intent  to  deceive 
persons  buying  shares  in  a  company — Rides 
of  Stock  Exchange  —  Error, —  The  defen- 
dants were  indicted  for  a  criminal  con- 
spiracy and  found  guilty  on  the  first  two 
counts  of  the  indictment.  The  second 
count  alleged  that  the  defendants,  who 
were  directors,  &c.,  of  a  new  company,  had 
conspired  to  deceiye  the  members  of  the 
committee  of  the  Stock  Exchange,  and  to 
induce  them,  contrary  to  the  intent  of 
certain  of  their  rules,  to  order  a  quotation 
of  the  shares  of  the  company  in  the  official 
list  of  the  Stock  Exchange,  and  *^  thereby 
to  persuade  divers  li^;e  subjects,  who  should 
thereafter  buy  and  sell  the  shares  of  the  said 
company,  to  believe  that  the  said  company 
was  duly  formed,  and  had  complied  with 
the  said  rules,  so  as  to  entitle  the  company 
to  have  their  shares  quoted  in  the  omcial 
list  of  the  Stock  Exchiuige.'^  The  defen- 
dants assigned  error.  Hdfd  (aflSrming  the 
decision  of  the  Queen^s  Bench  Division 
below),  that  the  second  count  contained 
averments  which,  if  taken  to  be  proved  in 
a  sense  adverse  to  the  defendants,  suffi- 
ciently supported  the  charge  of  criminal 
conspiracy.  Reg,  v.  AspinaU  and  Others. 
Ct.  of  App.    563. 

COUNSEL 

For  prisoner,  duty  of.    171. 

CRIMINAL  INFORMATION. 

Criminal  iiiformation — Costs  sustained  by  de- 
Jentiants-^  j-  7  Vict,  c.  96,  s,  8.— By  6  &  7 
Vict.  c.  96,  s.  8,  a  defendant  who  obtains 
judgment  in  the  case  of  an  information  for 
the  publication  of  a  defamatoiy  libel  is 
entitled  to  recover  from  the  prosecutor 
costs  incurred  by  '*  reason  of  such  infor- 
mation.'' Held  {per  Mellor  and  Lush,  JJ., 
and  Blackburn,  J.,  dtdntante),  that  the 
defendant  was  entitled  under  the  above 
section  to  recover  the   costs  of   showing 


cause  against  the  rule  for  the  filing  of  the 
information.    Reg,  v.  Cavendi^  (12  Ir.  L. 
Rep.  230)    not  followed.     Reg,  v.  Steel. 
Q.B.     159. 
ForHbel.    805,310. 

DEBTORS  ACT. 

Indictment^^Amendment  after  verdict — D^ort 
Act,  1869.--The  Debtors  Act,  1869  (32  & 
33  Vict.  c.  62),  s.  11,  sub-s.  15,  enacts  that 
any   person  adjudged  bankrupt   shall  he 
guilty  of  a  misdemeanor  if   within  four 
months  before  the  presentation  of  a  bank- 
ruptcy petition  a^inst   him,  he  being  a 
trader,  pawns,  pledges,  or  disposes  of,  other- 
wise than  in  the  ordinary  way  of  his  trade, 
any  property  which  he  has  obtained  on 
credit  and  has  not  paid  for,  unless  the  jury 
is  satisfied  that  he  had  no  intent  to  defraud. 
An  indictment  stated  that  heretofore  and 
before  the  committing  of  the  offence  next 
hereinafter  mentioned,  to  wit,  on,  &c.,  A. 
and  B.  were  adjudicated  bankrupts,  and 
that  the  said  A.  and  B.  afterwaras,  with 
intent  to  defraud  their  creditors,  unlawfully, 
within  four  months  next  before  the  presen- 
tation  of   a   bankruptcy  petition   against 
them,  they  being  traders,  did  pawn,  pledge, 
and   dispose   of,    otherwise   than    in   the 
ordinary    way    of     their    trade,    certain 
property  which  they  had  obtained    upon 
creoit,   and  had  not  paid  for:    Held,  on 
objection  after  verdict,  that  the  indictment 
did  not  show  substantially  an  offence  under 
the     above    enactment    (Mellor,    J.    and 
Huddleston,   B.,   doubting),  and   that  an 
amendment  could  not  then  be  made^    Reg. 
V.  Oliver.    Ct.  of  App.    688. 

Debtors  Act,  1869,  s,  11,  sub-sects,  13,  1-4,  aiwf 
15 — Obtaining  and  pledging  goods  '*  othenoise 
than  in  the  way  of  ousiness  " — Prosecution  of 
bankrupt. — H.    and  D.,    merchants,   were 
adjudicated  bankrupts  in  February   1875. 
The  firm  had  been  in  an  insolvent  state  from 
1874.    During  the  four  months  previous  to 
the  presentation  of  the  petition  the  bank- 
rupts had  purchased  ff  oods  and  shipped  them 
to  Australia,  on  which  goods  they    had 
immediatdv  raised  money  by  pledging  the 
bills  of  lacung.    The  goods  had  never  been 
paid  for,  ^and  H.,  on  his  examination,  was 
unable  to  give  any  account  of  what  he  had 
done  with  the  money  so  raised.  The  trustee 
reported  that  in  his  opinion  H.  had  been 
guilty  of  offences  under  sect.   11   of  the 
Debtors  Act,  1869,  and  applied  to  the  court 
for  an  order  for  the  prosecution  of   H.: 
Held  (aflSiming  the  decision  of  Mr.  ftegistarar 
Murray),  that,  although  there  was  abundant 
evidence  of  fraud  of  some  kind,  tliere  was 
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no  evidence  that  the  property  had  been 
obtained  and  disposed  of  ^*  otherwise  than 
in  the  ordinary  course  of  bosiness.'*  There 
was,  therefore,  no  legal  offence  which  would 
justify  the  court  in  directing  a  prosecution 
under  the  sub-sects,  of  sect.  11.  The  mode 
in  which  the  money  raised  was  applied 
could  not  be  considered  for  the  present 
purpose.    Ex  parte  Brett,    Cr.Ap.Ct.    128. 

DEPOSITION. 
(See  Evidence.) 

EMBEZZLEMENT. 

EmbezzIement-^Clerkor  servant^^Debt  collector 
—24  ^  26  Vict.  c.  96,  s,  68.— Prisoner,  who 
canied  on  business  as  an  accountant  and 
debt  collector  Tthere  was  no  evidence  to 
show  what  was  tne  nature  of  that  business), 
was  employed  by  the  prosecutors  to  collect 
certain  debts  specified  in  a  list  given  to  him 
and  to  pay  over  to  the  prosecutors  the 
amounts  received  as  soon  as  he  collected 
them.  The  time  and  mode  of  collecting  the 
debts  were  in  his  discretion,  and  he  was 
authorised  to  sue  for  them,  if  necessary,  but 
at  his  own  charge.  In  no  case  was  he  to 
receive  from  the  prosecutors  more  Uian 
5  per  cent,  on  the  amount  collected  by  him 
and  paid  over  to  the  prosecutors.  The  jury 
having  found,  on  the  facts,  that  the  prisoner 
was  employed  in  the  capacity  of  clerk  and 
convicted  him  of  embesdement  of  certain 
sums  received  by  him  and  not  paid  over  to 
the  prosecutors :  Held,  that  the  finding  was 
wrong;  that  he  was  not  employed  as  a 
clerk,  and  that  the  conviction  could  not  be 
sustained.    Reg.  v.  HalL    Cr.Ap.Ct.    49. 

Embezzlement — Servant  of  Hie  Crotcn — Police- 
man enj^loyed  to  receive  contributions  under 
Reformatory  and  Industrial  Schools  Acts  (24 
S-  26  Vict.  c.  96,  s.  70 ;  29  fr  80  Vict.  cc. 
117, 118.) — A.,  an  inspector  of  prisons,  duly 
authorised  to  receive  the  contributions  of 
parents  towards  the  maintenance  of  their 
children  committed  to  reformatoiv  and 
industrial  schools  under  29  &  80  Vict.  cc. 
117,  118,  and  instmcted  to  pay  the  amount 
received  into  the  Bank  of  England,  to  the 
credit  of  the  Paymaster-General,  employed 
the  prisoner,  a  member  of  the  police  force 
of  the  borough  of  L.,  as  his  agent  in  taking 
proceedings  against  the  parents  of  such 
children  for  the  recovery  of  such  contribu- 
tions on  A.'s  behalf,  and  for  generally  carry- 
ing out  the  provisions  of  the  Reformatory 
and  Industrial  Schools  Act.  Under  this 
employment,  which  was  sanctioned  by  Her 


Minebty's  Treasury,  the  prisoner  received 
and  misappropriated  moneys,  the  contribu- 
tions of  parents,  ordered  by  ma^strates  to 
be  paid  for  the  maintenance  of  their  children 
in  the  schools :  Held,  that  the  prisoner  was, 
while  so  employed,  in  the  public  service  of 
Her  Majesty,  so  as  to  render  him  amenable 
to  indictment  for  embezzlement  under  24  & 
26  Vict.  c.  96,  s.  70.  Reg.  v.  Graham. 
Cr.Ap.Ct.    67. 

Embezzlement— Clerk  or  servant — Son  €usistina 
parent'^24  ^  26  Vict.  c.  96,  s.  68.— A.  held 
certain  local  appointments,  and  amonest 
them  that  of  clerk  to  the  local  board  of  W., 
the  business  of  the  board  being  transacted 
at  his  office.  A.*s  son,  who  lived  with  him, 
assisted  him  in  his  office  and  in  conducting 
the  business  of  the  local  board.  There  was 
no  evidence  that  the  son  was  paid  any 
salary  by  his  father,  and  the  only  evidence 
was  that  he  in  fact  assisted  him  as  derk  or 
servant,  or  assistant  in  his  office.  The  local 
board  had  occasion  to  raise  money  on 
mortgage  of  the  rates,  and  the  prisoner 
managed  the  business  of  the  loan  for  his 
father,  and  received  at  his  father's  office 
money  from  the  mortgagees,  and  should 
have  paid  it  into  the  baiS:.  In  two  instances, 
having  received  such  moneys,  he  embezzled 
iJiem:  Held,  that  although  he  was  not 
employed  as  clerk  or  servant,  or  in  the 
capacitv  of  derk  or  servant  to  the  local 
board,  he  was  employed  in  the  capadty  of 
derk  or  servant  to  his  father,  and  was 
properly  convicted  on  an  indictment  which 
chargea  him  witJb  having  embezzled  the 
moneys  of  A.,  his  master.  Reg.  v.  Foulkes. 
Cr.Ap.Ct.    68. 

Emhezzlement — Proceeds  of  cheque — For  or  on 
account  of  master — Indictment — 24  ff  26 
Vict.  c.  76,  s.  68.— The  head  office  of  an 
insurance  company  was  at  L.,  and  there 
were  branch  offices  at  M.  and  G.  The 
local  managers  atM.  and  G.,  having  moneys 
to  remit  to  the  head  office,  paid  them  into 
local  banks,  obtaining  dieques  for  the 
amount,  payable  to  the  order  of  the 
prisoner  (the  chief  manager,  at  the  head 
office),  and  forwarded  the  cheaues  by  letter 
to  the  head  office.  It  was  the  prisoner's 
duty  to  open  the  letters  at  the  head  opce, 
recdve  the  remittances  and  hand  the  same 
over  to  the  cashier.  The  local  managers 
at  M.  and  G.  remitted  by  letter  two  such 
cheques  for  200/.  and  400/.  respectivdy  to 
the  head  office,  which  the  prisoner  duly 
recdved.  He  indorsed  the  cheques,  ^t 
them  discounted  by  friends  of  his  own,  m- 
stead  of  himHtypg  them  to  the  cashier  to  pay 
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into  the  company^s  bank,  and  converted  the 
proceeds  to  nis  own  uae:  Held,  that  the 
prisoner  received  the  proceeds  for  and  on 
account  of  his  masters,  the  insurance  com- 
pany, and  that  he  was  properly  indicted  for 
emb^szling  their  money.  Reg.  v.  Gale. 
Cr.Ap.Ct.    340. 

EMPLOYER  AND  WORKMEN. 

(See  CoNSPiBACY — Evidence.) 

EVIDENCE. 

Of  abduction.    138,  179. 

Of  being  an  accessory.    611. 

Of  administering  a  noxious  thing.    547. 

Of  arson.    550. 

Of  an  assault.     28,  202. 

Of  inciting  to  sodomy.    9. 

Of  bigamy.     126, 178,  544. 

Of  uttering  counterfeit  coin.    52. 

Of  compounding  a  felony.    374. 

Of  conspiracy.     82,  282,  563. 

Of  offence  under  Debtors  Act.     128. 

Of  embezzlement.    49,  57,  63,  340. 

Of  false  pretences.      1,  123,  162,  298,  318, 

386,  393,  583,  608,  617. 
Of  indecency.     116. 
Of  larceny.     17,  88,  131,  187,  328,  349,  384, 

398,  623. 
Of  larceny  by  partner.     17. 
Of  ownership  of  property.    623. 
Of  larceny  by  a  bailee.    187,  349. 
Of  larceny  by  a  broker.    328. 
Of  malice  in  malicious  injury.     121,  641. 
Of  manslaughter.    403,  68,  75,  111,  79. 
Of  perjury.    174. 
Of  rape.     109,  388. 
Of  receiving.    275. 

EXTRADITION. 

Extradition — Treaty  between  England  and  the 
United  States — Other  offences — Effect  of  an 
agreement  between  Governments  be/ore  extra- 
dition— Executive  and  judicial  questions, — 
The  Extradition  Treaty  of  1842  between 
England  and  the  United  States  does  not 
provide  that  a  person  extradited  shall  not 
DC  tried  for  an  offence  other  than  that  for 
which  he  is  extradited.  The  Statutes  of 
the  United  States  passed  in  1848  and  1869, 
in  relation  to  extradited  criminals,  do  not 
give  such  a  construction  to  the  treaty.  If 
tke  English  Statute  of  1870  is  held  in 
England  to  give  such  a  construction  to  the 
Treaty  (which  may  be  doubted),  yet  that 
statute  cannot  be  held  to  have  had  that  effect 
in  the  United  States.  Nor  can  that  statute 
be  held  to  have  been  such  a  modification  of 
the  treaty  of  1842,  that  the  failure  of  the 


Government  of  the  United  States  thereupon 
to  give  notice  of  the  abrogation  of  the 
treaty  can  be  held  to  have  been  an  asseat 
by  that  Government  to  such  modification^ 
Nor  can  an  agreement  entered  into  between 
the  representatives  of  the  two  Governments 
in  any  case  before  the  extradition,  as  to  the 
offences  for  which  the  extradited  persons 
shall  be  tried,  have  the  effect  to  deprive  the 
court  of  jurisdiction  to  try  him  for  other 
offences.  The  effect  of  such  an  agreement 
is  a  question  for  the  executive,  and  not  for 
the  judicial  department,  of  the  Government. 
Reg.  V.  Lawrance,    Un.St.Ct.    361. 

Extradition^ Exemption  of  English  subject  by 
treaty  —  Extradition  Act,  1870  —  33  ^   34 
Tict,  c.  52.— By  the  Extradition  Act,  1870, 
s.  2,  **  where  an  arrangement  has  been  made 
with  any  foreign  state  with  respect  to  the 
Bunrender  to    such  state  of   any  fugitive 
criminals,  Her  Majestv  may,  by  Order  in 
Council,  direct  that  tnat  Act  shall  apply 
in  the  case  of  such  foreign  state, '^  and  may 
limit  the  operation  of  such  order.    By  sect. 
6,  *' where  the  Act  applies  in  the  case  of 
any  foreign  state,  any  fugitive  criminal  of 
that  state  becomes  liable  to  be  apprehended 
in  any  part  of  Her  Majesty^s  dominions, 
and  surrendered  to  such  foreign  state  in  the 
manner  provided  by  the  Act.    An  arrange- 
ment was  made  by  the  Crown  with   the 
Swiss  Government,  whereby  it  was  pro- 
vided Uiat  fugitive   criminals   should    be 
surrendered  to  that  Grovemment,  with  the 
exception  that  no  Swiss  subject  should  be 
surrendered  to  the  British  Government  and 
no  English  subject  should  be  surrendered  to 
the    Swiss    Government.      An    Order   in 
Council,  relating  to  this  arrangement,  de- 
clared   that   the    Extradition    Act,   1870, 
should  apply  to  Switzerland.    W.,  a  British 
subject,  was  arrested  on  prima  facie  evi- 
dence of  larceny  in  Switzerland,  and  re- 
tained in  cuBto<fy  for  the  purpose  of  being 
surrendered    to    the    Swiss    Government. 
Held  that  the  exception  in  the  treaty  must 
prevail  in  his  favour,  and  a  rule  for  habeas 
corpus  made  absolute.    Re   Wilson,     Q.B. 
630. 

EVIDENCE. 

Evidence — Confession  — Inducement — A  dmission 
made  after  inducement, — Where  a  prisoner 
had  been  told  by  a  constable,  at  ten  o^clock 
a.m.,  that  it  would  be  better  for  him  to  tell 
the  truth,  and  not  to  put  people  to  the 
extremities  he  was  doing,  an  admission  by 
the  prisoner  to  another  constable,  after  six 
o^clock  in  the  evening  of  the  same  dav,  was 
not  allowed  to  be  given  in  evidence,  although 
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the  secord  constable  had  previonslj  cau- 
tioied  the  prisoner.  Beg.  v.  Doheriy. 
Whi«e8ide,  C.J.    23. 

Evidence — Admissibility  of  co-conspirator — Con- 
spiracy — False  pretences, — ^Two  prisoners 
were  jointly  charged  in  an  indictment  with 
obtaining  mone/  by  conspiracy  and  false 
pretences.  On  being  arraigned,  one  pleaded 
guilty  and  the  other  not  guilty.  On  the 
trial  of  the  indictment,  the  prisoner  who 
had  pleaded  guilty,  was  aomitted  as  a 
witness  against  the  other  prisoner,  although 
it  was  objected,  that  the  evidence  of  a  co- 
con..p'rfttor  could  not  be  received  on  the 
count  for  conspiracy.  The  jury  found  the 
prisoner  not  guilty  on  the  count  for  con- 
spirrcy,  but  guilty  on  the  counts  for  false 
pretences.  Held,  that  the  co-conspirator 
was  admissible  as  a  witness,  and  that  the 
conv'ctjon  was  right.  Reg*  v.  Gallagher. 
Cr.A^.Ct. 

Evidence — Description  of  prisoner — Deposition 
"^Cross-examination  hetow — Taylor's  Medi- 
cal Jurisprudence. — ^It  is  improper  to  ask  a 
witness  m  examination  in  chief  if  a  person 
'*gave  a  description  of  the  prisoner"  to 
him  when  the  prisoner  was  not  present. 
Statements  made  by  a  prisoner  while  cross- 
examining  a  witness  at  the  preliminary 
inquiry  beTore  the  committing  magistrates 
and  reduced  to  writing  as  part  of  the 
depositions,  n^ust  be  proved  by  the  deposi- 
tions, which  ai*e  primary  efidence,  and  rot 
by  the  W7tnebs  so  cross-examined.  Cases 
cited  in  books  on  Medical  Jurisprudence 
are  not  admissible  even  to  form  part  of  an 
address  to  the  jury.  Reg»  v.  Tayhr.  Brett, 
J.    77. 

Evide.ice — Practice  —  Deposition  of  uritness 
absent  through  illness — Sending  same  before 
grand  jury, — ^When  a  witness  is  unable  to 
attend  a  trial  through  illness  his  deposit'on 
may  be  presented  to  the  grand  jury  without 
any  premninary  proof  that  the  witness  is 
ill  and  that  such  deposition  was  regularly 
taken.  lu  each,  case  the  grand  jury  should 
be  told  that  the  court  permits  them  to  look 
at  the  deposition,  and  to  act  upon  it  if  they 
think  proper.  Eeg.  v.  Gerrans,  Denman, 
J.    168. 

(1.)  Evidence— Declaration  accompanying  an 
act — (2.)  Variations  between  depositions  and 
untness's  testimony  at  trial— (S.)  Summing  up 
of  evidence  for  defence — Duty  of  counsel  for 
prisoner.  Beg.  v.  Wainwright.  Cockbum, 
C.J.    171. 

Evidence — Witness  unable  to  appear  at  trial — 
Statements  made  by  dececued  in  absence  of 
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prisoner — Calling  witness  on  the  back  of  in- 
dictment— Practice. — Where  a  medical  man 
testifies  that  the  attend^^ce  of  a  witness, 
aged  eighty-seven,  who  had  given  evidence 
before  a  coroner,  will  be  dangerous  to  her 
life,  and  that  he  will  not  answer  for  the 
consequences  if  she  be  required  to  appear 
in  court,  but  that  she  is  suffering  from  no 
illness  beyond  great  nervousness  which  may 
bring  on  a  fit  of  apoplexy  if  she  has  pub- 
licly to  give  her  evidence :  Held,  that  her 
deposition  taken  before  the  coroner  was  not 
admissable.  Reg.Y.  Farrell  (12  Cox  C.  C. 
605)  followed.  Where  the  deceased  made 
certain  statements,  first  to  a  doctor  and 
the  a  to  a  nurse  (both  in  the  absence  of  the 
prisoner)  of  a  directly  contradictory  nature, 
out  both  relating  to  certain  wounds  upon 
the  deceased  wUch  ultimately  caused  ner 
death :  Held,  that  although  the  names  of 
both  the  witnesses  were  on  the  back  of  the 
indictment,  and  both  had  been  called  before 
the  grand  jury,  the  prosecution  were  not 
bound  to  caJl  such  witnesses  simply  because 
their  names  were  on  the  back  of  the  indict- 
raent ;  and  Held  also,  that  if  the  defence 
insisted  on  having  the  statement  from  the 
nuT-e  which  was  favourable  to  the  prisoner's 
version  of  the  affair  given  in  evidence,  that 
the  prosecution  would  then  be  entitled  to 
give  the  other  statement  (the  one  to  the 
doctor)  in  reply  as  rebutting  evidence. 
Beg.  V.  Thompson.    Lush,  J.     181. 

Evidence — Depositions  taken  abroad — Absence 
of  witnesses — Merchant  Shipping  Act,  17  j* 
18  Vict.  c.  104,  ss.  268,  270.)— Witnesses 
whose  evidence  had  been  duly  taken  at  New 
York  by  the  British  Consul-General,  under 
the  17  &  18  Vict.  c.  104,  s.  207,  were  sea- 
men of  a  British  sailing  vessel,  which  was 
proved  bv  affidavits  to  be  still  at  sea,  and 
none  of  the  witnesses  were  likely  to  be  in 
the  United  Kingdom  for  many  months. 
Held,  that  the  affidavits  sufficiently  proved 
-that  the  witnesses  were  out  of  the  United 
Kingdom,  their  depositions  were  read,  and 
the  prisoner  convicted  and  sentenced.  Beg. 
V.  Stewart.    lindley,  J.     296. 

Evidence — To  refresh  memory— Document  not 
written  by  witness — Limited  Joint  Stock  Com- 
pany.— ^It  was  the  prisoner's  duty,  as  a 
timekeeper,  to  flive  to  a  clerk  (not  the  pay 
derk)  a  list  of  the  number  of  davs  on  which 
each  workman  had  worked,  and  it  was  the 
clerk's  duty  to  enter  these  times  in  the  time 
book  and  tiie  amount  of  wages  due  to  each 
workman  according  to  such  returns ;  and 
from  the  time  book  at  the  time  of  paying 
the  wages  it  was  the  prisoner's  duty  to  read 
out  aloud  the  number  of  days  each  man  had 
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worked,  and  the  wages  dae,  which  were 
then  paid  to  the  worlunen  by  the  pay  clerk. 
The  priBoner  had  wilfully  falsified  the  list 
by  oyerstating  the  time  one  of  the  workmen 
had  worked,  and  the  false  statement  was 
entered  in  the  time  book  by  the  clerk,  and 
wages  calculated  accordingly.  On  the  pay 
da^  the  entries  were  read  out  aloud  by  the 
pns(«er  and  the  amount  of  wa^ges  so  repre- 
sented paid  to  the  workman.  On  an  inmct- 
ment  against  the  prisoner  for  false  pretences, 
the  pay  clerk  was  called  as  a  witness,  and 
not  remembering  the  particulars  of  the 
entries,  he  was  allowed  to  refresh  his 
memory  by  reference  to  the  time  book, 
although  the  entries  were  not  made  by 
himself,  because  he  saw  the  entries  at  the 
pa^  time  when  they  were  read  out  by  the 
prisoner,  and  knew  that  the  prisoner  then 
read  the  entries  correctly,  and  that  he, 
witness,  had  paid  the  sums  mentioned  in 
those  entries;  Held,  that  the  time  book 
was  properly  admitted  to  refresh  the  wit- 
nesses memory.  Parol  evidence  that  a  Joint 
Stock  Comoany  (Limited)  has  acted  as  an 
incorporatea  company  is  sufficient  eyidenoe 
of  its  incorporation  as  a  limited  company  on 
an  indictment  for  false  pretences  in  which 
the  property  obtained  is  alleged  to  be  the 
property  of  the  A.  B.  Company  (limited). 
jReg,  y.  Langton*    Cr.Ap.Ct.    345. 

FALSE  PRETENCES. 

False  pretences — Authority  to  draw  cheques-  on 
banks — Obtaining  goods  by  worthless  bankers' 
cheques. — Groods  were  fraudulently  obtained 
by  giving  for  them  in  payment,  as  cash, 
cheques  on  some  banks  where  the  prisoner 
had  only  trifling  sums,  and  on  others  where 
his  account  was  overdrawn;  and  it  was 
found  by  the  jury  that  when  the  prisoner 
gave  the  cheques  he  did  not  intend  to  meet 
them  and  that  he  intended  to  defraud.  Tlie 
indictment  charged  that  the  prisoner  falsely 
pretended  that  ne  then  had  money  in  the 
respective  banks  to  the  amount  of  the  sums 
mentioned  in  the  cheques,  and  that  he  had 
authority  to  draw  the  cheques  on  the  banks ; 
and  that  the  paper  writings  (the  cheques) 
which  he  so  gave  were  good  and  valid 
orders  for  the  payment  of  the  amounts 
thereof:  Held,  that  the  above  evidence 
did  not  support  the  first  of  the  false  pre- 
tences that  he  then  had  money  in  the 
respective  banks  to  the  amount  of  the 
cheques ;  but  that  it  did  the  other  two  that 
he  had  authority  to  draw  the  cheques,  and 
that  they  were  good  and  valid  orders  for  the 
payment  of  the  amounts  thereof.  Reg.  v. 
Hazelton,    Cr.Ap.Ct.     1. 


False  pretences — Evidence — Fraudukni  tnteiU. 
— ^Prisoner  was  indicted  in  one  count  for 
falsely  pretending  to  M.  that  D.  carried  on 
business  at  H.,  &o. ;  and  there  were  other 
counts  for  similar  false  pretences  to  othor 
pflFBons ;  and  a  general  count  for,  with  mUsoX 
to  defraud  the  Queen's  subjects,  inserting  in 
a  newspaper  an  advertisement  containing 
similar  tabe  pretences.  It  was  proved  that 
the  prisoner  nad  inserted  the  advertisement, 
and  that  the  pretences  were  false  and  frau- 
dulent. Six  envelopes,  each  directed  ac- 
cording to  the  advertisement,  and  contain- 
ing twelve  postage  stamps,  were  found  upon 
the  prisoner,  and  281  otner  letters  similarly 
directed  were  produced  from  the  post  office 
in  a  sealed  bag,  which  had  been  stopped  by 
the  post  office  authorities.  None  of  tne  281 
had  ever  been  in  the  prisoner's  possession  or 
custody,  or  seen  by  him,  nor  were  the 
writers  of  them  called  as  witnesses.  Held, 
that  the  281  letters  were  admissible  in  evi- 
dence upon  this  indictment.  Reg.  v.  Cat^per. 
Cr.Ap.Ct.    128. 

Property  in  goods  obtained  by  fraud — Bond  jfide 
purchase  and  sale  be/ore  conviction — ResHtH- 
rio»— 24  j-  26  Vict,  c,  96,  «.  1  and  100.— 
Plaintiffs,  manufacturers,  parted  with  linen 

S)ods  upon  orders  received  from  one  Alfred 
lenkam,  who  wrote  i^on  paper  with  the 
address  "  37,  Wood-street,  Cheapside." 
Below  this,  in  smaller  letters,  was  engraved, 
"  Entrance  second  door  Little  Love-lane." 
The  letters  were  all  signed  Blenkarn  and 
Co.,  but  so  written  as  to  be  easily  mistaken 
for  Blenldron  and  Co.,  and  the  signature 
was  so  mistaken  by  the  plaintifis.  Hie 
plaintiffs  were  aware  of  the  ezistoice  of  a 
respectable  firm  in  the  trade  of  the  name  of 
Blenldron,  carrying  on  business  in  Wood- 
street,  but  t^ev  did  not  know  untQ  after 
they  had  parted  with  the  goods  that,  as  the 
fact  was,  the  firm  was  ihkt  of  Messrs.  W. 
Blenkiron  and  Sons,  128,  Wood-street 
The  plaintiffs  directed  their  letters  and  the 
goods,  and  made  out  tiie  invoices  to  Messrs. 
Blenkiron  and  Co.,  87,  Wood-street,  and 
they  believed  they  were  dealing  with  the 
firm  of  that  name.    Bein^  unable  to  obtain 

Sayment,  tliey  made  inquiries  of  Messrs.  W. 
llenldron  and  Sons,  and  in  consequence 
Alf redBlenkam  was  arrested,  and  afterwards 
convicted  for  obtaining  these  goods  from 
the  plaintiffs  upon  false  pretcmces.  The 
defendants  purchased  the  goods  bond  fiie 
from  an  agent  of  Blenkarn,  and  sold  them 
again  to  various  customers  before  the  con- 
viction. Held,  that  under  the  circumstances 
the  property  in  the  goods  passed  to  Blenkarn 
as  well  as  the  possession ;  and  that  neither 
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by  their  right  to  the  property  in  the  goods, 
nor  under  sect.  100  of  the  Larceny  Act, 
1861,  could  liie  plaintiffs  recover  the  value 
of  the  goods  from  the  defendants  in  trover. 
Nicklvigr.  Hecps  (21  L.  T.Rep.N.  S.  764) 
questioned.    Lindsay  v.  Cundy,    Q.B.   162. 

Fahe  pretences — Ohtaining  goods  for  haff  hank 
notes. — A.  was  indicted  for  obtaining  goods 
from  several  persons  by  false  pretences  to 
whom  she  had  forwarded  half  bank  notes, 
requesting  goods  to  the  value  of  the  entire 
notes  to  he  sent  to  her.  She  had  not  the 
corresponding  half  notes  in  her  custody. 
Held,  that  she  was  rightly  convicted  for 
obtaining  goods  by  false  pretences.  Reg.  v. 
Murphy.    Cr.Cas.Res.Ir.    298. 

False  pretences —  Vagueness  of  indictment — Con  - 
spiracy  to  defraud  such  persons  as  should 
negotiate  /or  a  loan  with  N.  W. — ^Where 
N.  W.  was  indicted  and  convicted  on  an 
indictment  charging  that  he  and  others  did 
conspire  by  f  al^  pretences  to  defraud  of 
large  sums  of  money  all  such  persons  as 
should  apply  to  or  ne^tiate  with  them  for 
a  loan  of  money,  the  mdictment  so  framed 
was  held  too  va^e  and  uncertain  in  its  lan- 
guage to  sustam  &  conviction,  which  was 
reversed  on  writ  of  error.  WhiXe  v.  The 
Queen.    Q.B.  Ir.    818. 

Practice — Sentence  —  Penal  servitude  —  False 
pretences — Previous  conviction — 27  ^  28 
Vict.  c.  47,  s,  2. — ^Prisoner  pleaded  guilty 
to  an  indictment  for  obtaining  money  by 
false  pretences,  and  also  to  a  j^revious  con- 
viction for  felonv  charged  m  the  same 
indictment.  Helo,  that  the  least  sentence 
of  penal  servitude  that  could  be  awarded 
was  the  term  of  seven  years  (27  &  28  Vict. 
c»  47,  s.  2).  Reg.  v.  Deans.  Gr.Ap.Ct. 
886. 

False  pretences^^Sale  of  spurious  article  as 
genmn^^Simplex  commendatio — Direction  to 
jury. — ^Prisoner  sold  the  prosecutrix  pack- 
ages of  what  appeared  to  be  tea,  stating 
that  he  was  a  teaoealer  at  L.,  and  that  the 
article  was  good  tea;  at  the  same  time  pro- 
ducing a  sample  of  good  tea.  when 
opened  the  packages  were  found  to  contain 
but  one-fourth  part  of  tea  and  three-fourth 
parts  of  noxious  things.  The  judge  left  it 
to  the  jUTf  to  say  whether  the  prisoner*s 
representations  were  simple  exaggeration  in 
praise  of  the  article  or  misrepresentation  of 
a  fact  specific  to  the  contract  with  intent  to 
defraud.  Held,  that  it  was  not  misdirection 
in  not  leaving  the  question  to  the  jury 
whether  the  article  sold  was  tea  or  not. 
Reg.  V.  Foster.    Cr.Ap.Ct.    898. 


Fraudulent  obtaining  of  goods-^Saie  to  (hird 
person -^Passing  of  property  ^Restitution — 
24  3-26  Vict.  c.  96,  ss.  1  and  10— The 
plaintiffs,  who  were  manufacturers,  received 
orders  for  goods  from  one  Alfred  Blenkam. 
The  letters  were  dated  37,  Wood-street,  and 
signed  "  A.  Blenkam  and  Co.,"  in  such  a 
way  as  to  deceive  persons  into  the  belief 
that  the  signature  was  *'  A.  Blenkiron  and 
Company.*'  The  plaintiffs,  knowing  that 
there  was  a  respectable  firm  in  Wood-street 
named  Blenkiron,  supplied  their  goods, 
addressing  their  letters  and  making  out 
invoices  to  "  Messrs.  Blenkiron  and  Co.,  37, 
Wood-street."  The  fraud  was  disoovered^ 
and  A.  Blenkam  was  tried  and  convictea 
for  obtaining  goods  1^  falsely  pretending  to 
be  "  Blenkiron  and  Co.'^  Before  the  con- 
viction the  defendants  purchased  some  of 
the  goods  from  an  agent  of  Blenkam*s, 
bond  fde  and  without  notice  of  the  fraud. 
The  plaintiffs  sued  the  defendants  for  the 
conversion  of  the  goods.  Held  O^^vendng 
the  decision  of  the  Queen's  Bench  Divisional 
that  the  plaintiffs  were  entitled  to  maintam 
their  action.  Hardmnn  v.  Booth  (1 H.  &  C. 
808;  82  L.  J.  105,  Ex.)  was  followed. 
Lindsay  v.  Cundy,    Ct.of  Ap.    588. 

False  pretences  ^Master  and  servant^^Ohtain'' 
ing  payment  of  wages  due^  by  fraud. — ^The 
prisoner,  on  entering  the  service  of  a  rail- 
way company,  signed  a  book  of  rules,  a 
copy  of  which  was  given  to  him.  One  of 
the  rules  was,  **  No  servant  of  the  company 
shall  be  entitied  to  daim  payment  ox  any 
wages  due  to  him  on  leaving  uie  companv's 
service  until  he  shall  have  delivered  up  his 
uniform  clothing."  On  leaving  ^e  service, 
the  prisoner  knowinfldy  and  fraudulently 
delivered  up  to  an  officer  of  the  company, 
as  part  of  his  own  unif omi^  a  great  coat 
belonging  to  a  fellow  servant,  and  so  ob- 
tained the  wages  due  to  him :  Held,  that  he 
was  properly  convicted  of  obtaimng  the 
money  hy  false  pretences.  R^g.  v.  RviUl. 
Cr.Ap.Ct.    608. 

Falsepretences — Prot^-^Constructionofa  letter. 
—An  indictment  for  false  pretences  alleged 
that  the  prisoner  falsely  pretended  that  he 
was  a  dealer  in  potatoes,  and  as  such  dealer 
in  a  larffe  way  of  business,  and  in  a  posi- 
tion to  ao  a  good  trade  in  potatoes,  and 
able  to  pay  for  large  quantities  of  potatoes 
as  and  when  the  same  might  be  aielivered 
to  him.  The  only  evidence  thereof  was  the 
following  letter  from  prisoner  to  prosecutor. 
*'  Please  send  me  one  truck  of  Regents  and 
one  truck  of  Bocks  as  sample,  at  your  prices 
named  in  your  letter.    Let  them  be  good 
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quality,  and  then  I  am  sure  a  good  trade 
will  be  done  for  both  of  us.  I  will  remit 
you  the  cash  on  arrival  of  sooda  and  in- 
voice:" Held,  that  the  false  pretences 
alleged^  were  proved,  the  letter  reasonably 
conveying  to  tne  mind  the  construction  put 
upon  it  in  the  indictment.  R^g*  v.  Cooper, 
Cr.Ap.Ct.    617. 

FELONY. 

{See  Compounding  Felont.) 

GAME. 

{See  Assault— Night  Poaching.) 

• 

HIGHWAY. 

Highway — Indictment  for  non-repair — Highway 
not  found  as  in  summons — Costs  of  prosecu- 
tion—b  ^  6  Will.  4,  c.  50,  «.  95.— By  5  &  6 
Will.  4,  c.  50,  s.  95,  if,  on  the  hearing  of 
any  summons  respecting  the  repair  of  any 
hi|^hway,  the  duty  or  obligation  of  such  re- 
pairs is  denied  by  the  surveyor  on  behalf  of 
the  inhabitants,  the  justices  may  direct  an 
indictment,  and  the  judge  of  assuEe  before 
whom  the  indictment  is  tried  may  direct 
the  costs  to  be  paid  by  the  parish.  Upon 
the  trial  of  an  indictment  directed  under 
this  section,  it  was  found  that  the  common 
highway  for  horses,  carts,  and  carriages,  as 
described  in  the  summons,  was  only  a  foot- 
path and  bridleway :  Held,  that  the  jus- 
tices had  no  jurisdiction  to  make  their  order 
upon  this  summons ;  and  that  therefore  an 
order  for  costs  made  by  the  judge  of  assize 
at  the  trial  must  be  quashed.  Reg.  v.  Lee. 
Q.B.    199. 

HUSBAND  AND  WIFE. 

{See  Larceny.) 

Receiving.    898. 

Coercion  by  husband — ^Threat.     100. 

INDECENCY. 

Indecency — 'Exhibition  in  a  booth  on  a  race- 
course— Indictment — Misdemeanor. — A  booth 
on  a  race-course,  into  which  persons  are 
admitted  by  payment  only,  is  a  public  place 
so  as  to  support  an  indictment  for  an  inde- 
cent exhibition  therein  at  common  law. 
The  indictment  charged  in  one  count  the 
keeping  a  booth  in  a  public  place  for  the 
purpose  of  showing  an  indecent  exhibition 
to  any  persons  willing  and  desirous  of  pay- 
ing for  admission :  Held,  that  the  indict- 


ment sufficiently  stated  an  indictable  offence. 
Reg.  V.  Saunders  and  another.  Cr.Ap.Ct. 
11 6. 

INDICTMENT. 

Charging  an  indictable  misdemeanor— Amend- 
ment after  verdict.    588. 
For  false  pretences.    318. 
For  perjury.    594. 
Sodomy,  Vexatious  IhdictmentB  Act.    71. 

INCITING  TO  INDECENCY. 

{See  Attempt.) 

INNKEEPER. 

Innkeeper — "  Person  convicted  of  felony  " — 
Disqualijication — Beerhouse— Construction  of 
statute — Retrospective  operation — Wine  and 
Beerhouse  Act  Amendment  Act,  1870  (33  A-  84 
Vict.  c.  29),  s.  14.— Sect.  14  of  the  Wine 
and  Beerhouse  Act  Amendment  Act,  1870 
(33  &  34  Vict,  c  29),  provides  that  "  ev«cy 
person  convicted  of  felony"  shall  be  dis- 
qu£dified  from  selling  spirits  by  retail,  and 
makes  any  licence  held  by  such  person 
void :  Held  by  Cockburn,  C.J.,  and  Mellor 
and  Archibald,  JJ.  (Lush,  J.  dissenting), 
that  the  section  had  a  retrospective  opera- 
tion, and  applied  to  a  person  convicted 
before  the  passing  of  the  Act,  so  as  to  make 
a  licence  held  by  him  void.  Beg.  v.  Vine. 
Q.B.    43. 

Innkeeper — Indictment  for  refusing  to  serve 
customer —  "Refreshment  bar — Customer  accom- 
panied by  a  large  dog — Traveller — Legal 
cause  for  refusing. — ^A  refreshment  bar  at- 
tached to  and  under  the  same  roof  as  an 
hotel,  there  being  a  separate  entrance  to  the 
hotel,  the  hotel  being  used  for  the  accommo- 
dation of  sojourners  and  the  refreshment  bar 
for  refreshment  of  i>ersons  casually  passing,  is 
not  a  common  law  inn,  and  the  keeper  is  not 
liable  to  the  common  law  regulations  of  an 
innkeeper.  Semble,  also,  that  a  tavern  or 
shop  ^ere  liquors  are  sold  by  retail  merely, 
and  no  accommodation  is  held  out  for 
ixavellers  or  wayfarers  is  not  a  common  law 
inn.  A  person  living  in  the  same  town, 
1200  yar<iB  from  an  inn,  and  walking  about 
the  town  with  a  dog,  for  his  own  recreation 
and  amusement,  is  not  a  traveller  in  the 
sense  that  he  has  a  right  at  common  law 
to  be  provided  with  refreshment  and  enter- 
tainment by  the  innkeeper.  A  traveller 
accompanied  by  a  large  dog,  which  had 
been  offensive  on  a  former  occasion,  and  of 
which  timid  persons  and  children  may  be 
afraid,  has  no  right  to  demand  entertain- 
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ment  and  aocommodatioii  at  an  inn  for 
himBelf  and  4og.  Reg.  y.  Rymer.  Cr.Ap.Ct. 
378. 

INSANE  PERSONS. 
Practice  as  to.     30 

JURY. 
Right  of  challenge.     645. 

LARCENY. 

Larceny  and  Embezzlement  by  Partners  Act — 
30  j-  81  Vict,  c,  116—24  j-  26  Vict,  c.  96, 
s,  22. — Upon  an  indictment  under  30  &  31 
Vict.  c.  116,  against  a  partner  or  a  joint 
beneficial  owner  for  steiuing,  charging  the 
prisoner  with  being  a  partner  in  one  set  of 
counts,  and  in  another  wiJi  being  a  benefi- 
cial owner  of  the  property  stolen:  Held, 
that  if  upon  the  evidence  it  appears  that 
he  is  guutj  of  embezzlement  and  not  of 
larceny  he  may,  upon  a  proper  direction  to 
the  jury,  be  found  guilty  of  embezzlement 
upon  the  indictment,  by  virtue  of  sect.  72 
of  24  &  25  Vict.  c.  96.  So,  also,  if  the 
charge  in  the  indictment  is  one  of  embezzle- 
ment and  not  of  larceny,  he  may  be  found 
guilty  of  larceny  if  the  evidence  warrants 
it.    Reg.  v.  Rudge.    Cr.Ap.Ct.     17. 

Evidence  of  loss  by  felony  of  defendantt^  ser- 
vantH — Carriers  Act. — Ixl  an  action  against 
earners  for  loss  of  goods,  to  make  out  a 
case  to  go  to  the  jury  in  support  of  a  repli- 
cation of  felony  by  defenoants*  servants 
to  a  plea  of  the  Carriers  Act,  it  is  not 
enough  to  show  that  ddfendants'  servants 
had  greater  facilities  of  access  to  the  goods 
than  any  other  persons.  A  heavy  case 
containing  pictures  w.^  delivered  to  the 
defendants  to  be  forwcjded  by  train  from 
C.  to  L.,  and  was  not  declared  under  the 
Carriers  Act.  It  was  packed  by  defen- 
dants* porters  on  a  trrck  ard  covered  over, 
and  remaind  for  some  hours  on  a  long 
siding  to  which  the  public  had  access,  and 
was  stolen.  Some  of  the  porters  were 
called  by  plaintiff  to  prove  delivery  of  the 
case  to  defendants,  but  none  were  called 
by  defendants.  Held,  that  there  was  no 
evidence  to  go  to  the  jury  of  a  ^oss  by  the 
felony  of  defendants*  servants,  and  a  rule 
to  enter  a  nonsuit  was  made  absolute. 
Vaugkton  v.  The  London  and  North-Western 
Railway  Company  (30  L.  T.  Rep.  N.  S.  119 ; 
L.  Rep.  9  Ex.  93 ;  43  L.  J.  75,  Ex.),  dis- 
tinguished. McQueen  v.  The  Great  Western 
Uailvay  Company,     Q.  B.    88. 


Evidence  of  felony  by  carriers^  servants. — 
Where  the  Carriers  Act  is  pleaded  to  an 
action  against  carriers  for  loss  of  goods, 
proof  that  the  goods  were  stolen,  and  de- 
fendants' servants  had  greater  facility  of 
access  than  other  persons,  is  not  evidence 
for  the  jury  of  a  felony  by  defendants' 
servants.  A  box  containing  silk  was  de- 
livered to  defendants,  not  declared  under 
the  Carriers  Act,  and  despatched  by  goods 
on  a  truck.  On  the  journey,  after  stopping 
at  two  junctions  where  the  train  divided, 
the  box  was  found  broken  open  and  the 
silk  gone.  Held  no  evidence  of  felony  bv 
defendants'  servants,  and  a  nonsuit  upheld. 
McQueen  v.  The  Qreat  Western  Ratlwcm 
Company  (L.  Rep.  10  Q.  B.  569 ;  44  L.  J. 
135,  Q.  B. ;  32  L.  T.  Rep.  N.  S.  759),  and 
Campbell  v.  The  North  British  Railway 
Company  (Court  of  Sessions  Cases,  4th 
series,  vol.  2,  p.  433)  approved  and  fol- 
lowed. Turjier  v.  Hie  Great  Western  Rail' 
way  Company.     C.  P.     131. 

Larceny  by  bailee — Conversion  by  agent  to  Jus 
own  use  of  valuable  securities  intrusted  to  him 
for  a  special  purpose  witJumt  emy  authority 
to  sell,  negotiate,  transfer,  or  pledge  — 
24  $•  25  Vict.  c.  96,  ss,  75  and  3.— Whilst 
in  treaty  with  Messrs.  G.  and  P.  for  the 
sale  and  transfer  of  a  public-house  licence, 
the  prisoner  was  required  by  them  to  give 
security  for  the  purchase-money  before 
they  would  assist  him  in  procuring  a  trans- 
fer. To  enable  him  to  give  the  required 
securitY,  the  prosecutor  accepted  three 
bills  of  exchange  drawn  upon  him  by  the 
prisoner,  which  the  latter  was  to  deposit 
with  Messrs.  G.  and  P.  by  way  of  security, 
and  not  negotiate  or  use  for  any  other 
purpose,  and  if  the  transfer  was  not  effected, 
was  to  return  to  the  prosecutor.  The  pri- 
soner, instead  of  depositing  them  with 
Messrs.  G.  and  P.,  converted  two  of  them 
to  his  own  use.  Held,  that  the  prisoner 
was  not  an  **  agent "  within  the  75th 
section,  nor  a  ** bailee"  within  the  3rd 
section  of  24  &  25  Vict.  c.  96,  and  could 
not  be  convicted  under  either.  Reg.  v. 
Cosser.    Bramwell,  B.     187. 

Larceny  Act — Broker  embezzling  proceeds  of 
marine  poUcies^2^  Sf  25  Vict,  c,  96,  s,  75 
— Chattel—Securities  for  payment  of  money 
— Valuable  security, — An  insurance  broker 
was  employed  by  prosecutor  to  effect  three 
policies  upon  a  vessel,  which  he  did,  ad- 
vancing the  premiums.  A  total  loss  having 
occurr^  the  broker  received  the  necessary 
documents  from  the  prosecutor  to  collect 
the  moneys  insured,  and  thereupon  collected 
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the  amounts  due  upon  two  of  the  polioi6B| 
by  chequeB  payable  to  his  order,  which  he 
paid  into  his  own  bank  to  his  own  credit. 
The  premioms  adyanced  by  the  broker  and 
his  oommiasion  on  effecting  the  iK>licies  and 
reoeiTinff  the  looses  were  unpaid  to  him. 
The  broker,  on  being  asked  for  the  moneys 
after  they  had  been  reodred,  said  they  were 
not  due  until  a  future  doLj,  and  subse- 
quently made  excuses,  and  did  not  pay  over 
the  sums  received  on  account  of  the  k)eses 
to  the  prosecutor.  The  juir,  in  answer  to 
a  i^uestion  left  to  than,  found  that  the 
pohcies  had  been  intrusted  to  the  broker 
for  a  special  purpose,  yis.,  that  he  should 
receive  the  moneys  due  on  them  and  forth- 
with pay  than  over  to  the  prosecutor. 
There  was  no  evidence  to  support  such  a 
finding  in  the  case.  Held,  that  there  was  a 
miscarriage,  and  as  the  Court  had  no  power 
to  direct  a  new  trial  the  conviction  snould 
be  quashed.  Semble^  that  a  marine  policy 
of  insurance,  upon  which  a  loss  has  occurred 
in  respect  of  the  perils  insured  against  is  a 
security  for  the  payment  of  money  within 
the  first  branch  of  sect.  75  of  24  &  26  Vict, 
c.  76.  Qiosre,  whether  such  a  policy  is  a 
chattel  or  valuable  security  within  the 
second  branch  of  that  section.  Eeg,  v. 
Tatlock.    Cr.Ap.Ct.    328. 

Larceny-^Bailee — Bill  of  exchange— Frawdu- 
lent  eonverwm-^2i  jr  26  Vict,  c.  96,  s,  8. — 
Prosecutor  asked  prisoner  if  he  could  get 
bills  of  exchange  oiscounted,  and  prisoner 
replied  that  if  prosecutor  was  a  person  of 
credit  he  could  get  his  discountecL  Three 
bills  were  then  £awn  by  prisoner  payable 
to  his  order,  which  prosecutor  aocepteo,  and 
delivered  to  the  prisoner  to  get  discounted. 
The  proceeds  of  the  discountinff  were  to  be 
handed  to  the  prosecutor,  less  the  prisoner's 
commission,  or  the  bills  to  be  returned. 
'IDie  prisoner  being  pressed  by  a  creditor 
for  a  debt  of  62/.  gave  one  of  the  bills 
(beinff  for  200/.^  in  payment,  representing 
it  as  bis  own  bill,  and  asking  the  creditor 
to  discount  the  balance  of  the  bilL  The 
creditor  declined  to  discount  the  balance, 
and  the  bill  was  not  indorsed  upon  the 
condition  of  the  creditor's  discounting  the 
balance.  The  jury  found  that  it  was  the 
prisoner's  intention,  when  he  indorsed  the 
bill,  to  pass  the  property  in  it  absolutely  to 
the  cremtor.  Held,  that  upon  these  facts, 
the  prisoner  might  properly  be  convicted  of 
luceny  as  a  bailee  of^  a  bill  of  exchange 
under  24  &  26  Yict  c.  96,  s.  8.  Reg,  v. 
Oxenham.    Cr.Ap.Ct.    849. 

Larceny — Disea-^'I  entile  buried  in  the  soil, — 


Three  p^[s,  bitten  by  a  mad  doff,  were  shot 
and  buried  on  the  owner*s  land  three  feet 
below  the  surface  of  the  soil.  There  wag 
no  intention  of  digging  them  npagain  or 
of  making  any  use  of  them.  The  same 
evening  the  prisoners  dug  them  up,  carried 
them  away  and  afterwaids  sold  them  for 
91.  S«.  9cL  The  jury  found  that  there  was 
no  abandonment  of  the  propoiy  in  the  pigs 
bv  the  owner,  and  convicted  the  priscmers 
of  larceny.  Held,  tiiat  larceny  would  He, 
notwithstanding  the  dead  pigs  were  buried 
in  the  land  three  feet  below  the  surface. 
Reg.  V.  Edwards  and  Stacey.  Cr.Ap.Ci 
884. 

Stealing  and  receiving — Husband  and  wi/e-^ 
Adultery, — ^The  prisoner,  while  living  in 
adultery  with  the  prosecutor's  wife,  was 
found  in  possession  <d  prosecutor's  property, 
and  thereupon  indicted  and  convicted  for 
receiving  the  property,  well  knowing  it  to 
have  been  stolen.  Upon  the  facts  it 
appeared  that  no  other  person  than 
prosecutor's  wife  could  have  stolen  tiic 
property.  Held,  that  the  conviction  for 
receiving  could  not  be  sustained,  as  a  wife 
cannot  steal  her  husband's  property.  Rtg* 
V.  Kenny,    Cr.Ap.Ct.    898. 

Larceny — Proof  of  ownerthip  of  property-^ 
Official  Uqmdator  of  a  trading  company^ 
Winding-up, — ^An  indictment  charged  the 
prisoners  with  stealing  brass,  the  property 
of  H.  The  evidence  was  that  the  DrasB 
was  the  property  of  a  trading  company 
(limited),  and  that  it  was  seen  on  the 
company's  premises  about  twelve  days 
before  it  was  missed  on  the  24th  of  Mardi, 
1877  ;  that  the  company  was  being  wound- 
up ;  and  that  H.  was  the  official  liquidator. 
A  copy  of  the  London  Gazette,  dated  19th 
May,  1877,  was  produced,  which  stated 
that  at  a  special  meeting  of  the  company 
duly  convened,  and  at  a  subsequent  special 
genend  meeting  (April  26th),  a  resolution 
was  passed  for  winding-up  the  company 
voluntarily,  and  that  H.  and  S.  were  ap- 
pointed lionidators  at  the  special  general 
meeting.  Held,  that  this  evidence  did  not 
prove  that  the  brass  was  the  property  of  H. 
as  laid  in  the  indictment.  Reg.  v.  Bell  and 
another.    Cr.Ap.Ct.    628. 

LIBEL. 

Libel — Criminal  infomuUion — Practice — Com- 
promise — Apology. —  The  court  will  not 
sanction  applications  for  criminal  informa- 
tion in  cases  of  alleged  libel  if  resorted  to 
for  the  purpose  of  extorting  an  apology.* 
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All  excuses  for  the  publication  of  a  libel, 
as  accidental  error,  inadvertence,  and  such 
like,  should  be  promptly  made.  It  is  not 
enough  to  say  we  were  "misled,"  nor  is 
"  personal  malice  "  material.  To  repeat  a 
malignant  scandal  floatiug  about  society, 
although  with  no  intent  to  injure  any 
person  in  particular,  is  sufficient  to  support 
a  criminal  information.  A  libel  of  a  senous 
character  being  brought  before  the  court, 
it  will  not  sanction  a  compromise  between 
the  parties,  but  the  prosecution  once  insti- 
tuted must  take  its  course;  the  object  of 
such  a  proceeding  being  not  the  vindication 
of  character,  but  the  repression  of  scanda- 
lous libels.  (Per  Gockbum,  C.J.)  In 
future,  the  court  will  lay  down  a  stringent 
rule  that  in  such  cases  the  counsel  who 
applies  for  a  criminal  information  shall  give 
an  undertaking  on  the  part  of  the  prosecu- 
tor to  proceed  with  the  prosecution  in 
order  to  ensure  its  being  carried  to  its 
legitimate  conclusion.  Reg»  ▼.  The  World, 
Q.B.    806. 

Libel — Criminal  information — Attach  on  private 
character — Misconduct  oj  prosecutor — In- 
citing to  commission  of  crime-- Reflections  on 
character  of  defendant, — Where  on  an  appli- 
cation to  mscharge  a  conditional  order  for  a 
criminal  information  for  libel,  it  appeared 
from  the  affidavits  that  the  prosecutor 
was  land  agent  over  a  large  estate,  and 
had  raised  rents  and  harshly  treated  the 
tenantry  on  the  estate,  and  Ms  conduct 
was  criticised  by  the  defendant  in  tlie 
alleged  libels,  which  were  published  in  a 
newspaper,  and  the  prosecutor  imputed 
bad  motives  and  made  accusations  against 
the  defendant  in  his  affidavit,  it  was  held 
that,  although  the  court  would  refuse  to 

^  ^  grant  the  information  had  the  libels  merely 
been  an  imputation  on  the  private  character 
of  the  prosecutor,  yet  th&t  as  tlie  alleged 
libels  justified  a  previous  attempt  to  assassi- 
nate the  prosecutor,  and  pomted  at  his 
being  eventually  assassinated,  the  court 
would  refuse  to  discharge  the  conditional 
order.    Beg.  v.  Casey,    Q.*B.  Ir.    810. 

Libel — Report  of  criminal  trial — Privilege — 
Question  for  iheiury — Order  XL^  rule  10,  of 
tAe  Judicature  Act  lS7b— Entering  judgment, 
— G.  was  tried  and  convicted  for  con- 
spiracy with  the  plaintiff  to  ddfraud  under- 
writers. The  plaintiff  was  abroad  at  ihe 
time  of  the  trial,  and  the  defence  for  G. 
was  that  the  plaintiff  was  realty  the  guilty 
party.  The  aef endants  published  a  report 
uf  the  trial  in  a  pamphlet  containing  the 
speech  of  the  prosecuting  counsel  and  the 


judffe's  summing  up,  but  not  the  whole 
evidence  nor  the  speech  of  G.^s  counsel  in 
defence.  'Ihe  plamtiff  brought  an  action 
against  the  defendants  for  in>el  contained 
in  the  pamphlet.  On  the  action  being 
tried,  the  jux^  found  against  the  defen- 
dants on  their  plea  of  justification,  with 
1000/.  damages,  and  the  judge  expressing 
an  opinion  that  the  report  could  not  be  a 
fair  one,  because  the  wnole  of  the  evidence 
was  not  set  out,  left  both  parties  to  move 
to  enter  judgment  under  Order  XL.,  rule 
10,  of  tiie  Judicature  Act,  1875.  The 
Court  of  Appeal  (affirming  the  decision  of 
the  Common  Pleas  Division)  directed  a 
new  trial,  on  the  ground  that  the  question 
of  whether  the  report  was  fair  or  not  should 
have  beei  left  to  the  jury.  Under  Order 
XL.  of  the  Judicature  Act,  1875,  the  court 
has  power  to  order  judgment  to  be  entered 
in  the  same  way  as  the  judge  at  the  trial, 
as  a  matter  of  law,  should  have  directed  it 
to  be  entered ;  but  the  court  has  no  power 
to  withdraw  questions  of  fact  from  the  jury 
which  are  properly  for  their  consideration. 
MiUssich  V.  Lloyds,    CtofApp.    575. 

Libel — Calling  a  man  "a  convicted  feJan^^  — 
Calling  an  editor  of  a  newspaper  "  a  felon 
editor^'' — Action  for — Jttstifcation,  that  he 
had  been  previously  convicted — Statute  9  Geo, 
4,  c.  82,  sect,  3. — ^The  calling  a  man  who  is 
tibe  editor  of  a  newspaper  **  a  felon  editor  ** 
is  the  same  as  calling  him  **afelon,*^  and 
to  call  a  person  who  has  been  at  some 
former  time  convicted  of  felony,  and  has 
undergone  the  punishment  to  which  he  was 
sentenced,  "a  felon,"  is  actionable,  inas- 
much as  by  sect.  8  of  9  Geo.  4,  c.  82,  *<  the 
punishment  so  endured  hath  the  like  effects 
and  consequences  as  a  pardon  under  the 
Great  Seal  as  to  the  felony  whereof  the 
offender  was  so  convicted,*^  and  therefore 
he  is  thereby  restored  to  his  original  status, 
and  made  *'  as  it  were,  a  new  man  with  a 
new  capacity  and  credit."  Semble,  that  it 
would  be  equally  acdonable  to  say  of  such 
a  person,  ^*  he  is  a  convicted  felon ;"  for, 
tiiough  reading  the  words  favourably  for 
the  defendants,  it  might  be  said  they  only 
irean  that  the  plaintiff  had  at  some  former 
time  been  convicted  of  felony,  yet  they 
ought  not  to  be  so  read,  nor  should  the 
court  ** favour  idle  and  injurious  words'* 
which  attach  the  infamy  of  felony,  and 
would  import  that  the  man  had  not  been 

rloned.  A  slanderer  should  take  care  to 
within  the  tknth :  and,  had  the  defen- 
dants written  of  the  plaintiff  that  he  had 
fonnerly  committed  a  felony,  or  had  been 
convicted  of  felony,  that  would  have  been 
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strictly  true,  and  could  hare  been  justified ; 
and  tbe  distinction  is  not  a  verbal  one 
merely,  for  the  two  statements  would  bave 
a  different  effect.  So  held  by  the  Exchequer 
Division  (Cleasby  and  Pollock,  BB.),  on 
the  authority  of  Cuddington  v.  Wilkins 
(Hob.  Rep.  pp,  67  and  81^  and  Hawk, 
P.G.,  book  2,  c.  37,  s.  48,  and  cases  there 
cited.    Leyman  y.  Latimer,     Ex.     632. 

Libel — Newspaper — Authority  to  editor — Pro- 
tection of  proprietor — 6  Sf  7  Vict,  c,  96,  «. 
7. — Upon  a  criminal  information  for  libel  it 
was  proved  that  the  three  defendants,  the 

Sronrietors  of  the  newspaper  in  which  the 
bei  appeared,  took  an  active  part  in  the 
management  of  the  paper,  bat  had  given  a 
general  authority  to  a  competent  editor  to 
publish  whatever  he  thought  proper  in  the 
literary  part  of  it  At  the  trial,  evidence 
was  tendered  by  the  defendants  to  prove 
that  the  libel  was  published  without  their 
authority,  consent,  or  knowledge,  and 
without  want  of  due  care  or  caution  on 
their  part,  within  the  meaning  of  6  &  7 
Vict.  c.  96,  B.  7.  The  judge  refused  to 
hear  this  evidence,  and  directed  tbe  jury 
that  the  section  did  not  apply.  Upon  a 
rule  for  misdirection,  Held  by  Cockbum, 
C.J.  and  Lush,  J.  (dissentiente  Mellor,  J.), 
that,  notwithstanding  the  authority  to  the 
editor,  it  was  a  question  for  the  jury 
whether  the  protection  given  by  this  section 
applied  to  the  defendants;  and  that  there 
must  be  a  new  trial  Reg,  v.  HoWrook, 
Q.B.     650. 

Change  of  venue  in.     614. 

MALICIOUS  INJURY. 

Malidovs  injury — Reckless  act  causing  death  of 
a  mare— 24:  ^  26  Vict,  c,  97,  s.  40.— The 
prisoner  by  a  reckless  and  cruel  act  caused 
the  death  of  a  mare.  The  jury  found  that 
he  did  not  intend  to  kill,  ma^m,  or  wound 
the  mare,  but  that  he  knew  that  what  he 
did  would  or  might  kill,  maim,  or  wound 
the  mare,  and  that  he  nevertheless  did  the 
act  recklessly,  and  not  caring  whether  the 
mare  was  injured  or  not.  Held,  that  there 
was  sufficient  malice  to  support  a  convic- 
tion.    Reg.  V.  Welch,    Cr.Ap.Ct.    121. 

MALICIOUS  PROSECUTION. 

Malicious  prosecution — Threatening  letter — 
Question  to  he  submitted  to  jury — Bonafdes 
of  prosecutor  —  Injormation  given  to  the 
authorities. — In  an  action  for  maliciously 
causing  a  summons  to  be  issued  for  serding 
a  threatening  letter,  the  fact  of  the  defen- 


dant having  sworn  an  information,  followed 
by  a  prosecution  in  fact,  is  not  sufficient  to 
render  the  defendant  liable.  The  issue  as 
to  whether  the  defendant  did  the  acts 
complained  of  should  hafc  been  submitted 
to  the  jury.  If  the  defendant  honestly 
belie  zed  the  letter  to  have  been  in  the 
handwriting  of  the  plaintiff,  when  he  laid 
the  case  before  the  authorities,  he  would 
be  entitied  to  a  verdict,  even  though  such  a 
belief  was  unfounded  in  fact,  and  should 
subsequentiy  appear  to  have  been  unreason- 
able.    Lowe  V.  CoUum.    Q.B.    641. 

MANSLAUGHTER. 

Manslaughter  on  high  seas ^ Place  where  offence 
committed — The  three  miles  b-'lt^'Running 
down  a  British  ship — Jurisdiction, — ^A  Ger- 
man vessel,  carrying  the  German  flag,  on  a 
voyage  from  Hamburgh  to  the  West  Indies, 
commanded  by  the  prisoner,  a  Grerman,  and 
having  a  crew  near?y  all  Grermans,  and  a 
French  pilot,  whilst  on  her  vo/a^'e  in  the 
British  Channel,  at  a  point  within  two  and 
a  half  miles  from  Dover  Beach,  ran  ipU> 
and  sank  an  English  ship,  and  thereby 
occasioned  the  death  of  an  English  subject 
on  board  of  her.  The  facts  we ve  such  as  to 
render  the  prisoner  (if  he  had  been  an 
English  subject^  liable  for  manslaughter  by 
the  law  of  England.  Held  (per  Cockbum, 
C.J.,  KeUy,  C.B.,  Bramwelf,  J. A.,  Lush, 
J.,  Pollock,  B.,  Field,  J.,  and  Sir  R. 
Fhillimore),  that  there  was  no  jurisdiction 
in  the  courts  of  this  country  to  try  the 
prisoner,  a  foreigner  passing  the  English 
coast  on  the  high  seas  in  a  foreign  vessel, 
though  the  occurrence  took  place  withm 
three  miles  of  the  coast.  Held  (^er  Cock- 
bum,  C.J.,  Bramwell,  J.A.,  Brett,  J.A., 
Lush,  J.,  Pollock,  B.,  Field,  J.,  and  Sir  R. 
Fhillimore),  that  the  offence  was  not  com- 
mitted on  board  a  British  ship,  though  the 
person  whose  death  was  caused  was  in  a 
British  ship  at  the  time  of  the  collision  and 
sinking  of  ner.  Held  (per  Lord  Coleridge, 
C.J.,  Brett,  J.  A.,  Ampnlett,  J.  A.,  Grove, 
J.,  Denman,  J.,  and  Lmdley,  J.^,  that  the 
courts  of  this  country  had  jurisdiction,  the 
offence  being  committed  within  three  miles 
of  the  English  coast.  Held  (per  Lord 
Coleridge,  C.J.  and  Denman,  J.),  that  the 
offence  was  committed  on  board  the  Bri- 
tish vessel.  Kelly,  C.B.,  Amphlett,  J.A., 
Grove,  J.,  and  Lindley,  J.  gave  no  definite 
judgment  as  to  whether  the  offence  was 
committed  on  board  a  British  ship  or  not. 
Beg.  V.  Keyn,     Cr.Ap.Ct.    403. 

Ma nslaugh ter — A ccessory —  Prize  fgh  f — Stake- 
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holder. — ^Two  persons  about  to  fight  one 
another  with  their  fists,  deposited  1/.  each 
with  the  prisoner,  as  stakeholder,  who  con- 
bented  to  hold  it  until  after  the  fight,  and 
then  to  pay  the  21  to  the  winner.    The 

Erisoner  did  not  in  any  way  otherwise  than 
y  holding  the  money  promote  or  encourage 
the  fight.  The  fight  took  place,  and,  from 
injuries  then  received,  one  of  the  men  died 
subsequently.  Theprisoner  was  not  present 
at  the  fight,  but  arterwards  paid  the  2/.  to 
the  winner  of  the  fight.  Held,  that  the 
prisoner  was  not  an  accessory  before  the 
fact  to  the  manslaughter.  Reg,  v.  Taylor. 
Cr.Ap.Ct.    68. 

Manslaughter — Infant — Criimnal  neglect  of— 
Wicked  negligence. — ^A  grown-up  person 
who  choobes  to  undertake  the  charge  of  a 
human  creature  helpless  either  from  infancy, 
simplicity,  lunacy,  or  other  infirmity,  is 
bound  to  execute  that  charge  without  wicked 
uegligence;  and  if  such  person  by  wicked 
negligence  lets  the  helpless  creature  die, 
that  person  is  guilty  Oi  manslaughter.  Mere 
negligence  **s  not  enough;  there  must  be 
negligence  so  great  as  to  satisfy  a  jury  that 
the  offender  had  a  wicked  mind  in  the  sense 
of  being  reckless  and  careless  whether 
death  occurred  or  not.  Reg»  v.  Nicholls. 
Brett,  J.    75. 

Manslaughter — Infant — Neglect  of  parent  to 
supply  medical  aid  from  conscientious  re- 
ligious belief— 31  Sr  32  Vict,  c,  122,  s.  37.— 
Since  the  31  &  32  Vict.  c.  122,  s.  37,  which 

-  makes  it  an  offence,  punishable  summarily, 
for  any  parent  wilfully  to  neglect  to  pro- 
vide  medical  aid  for  his  child,  beine  in  his 
custody  and  under  the  age  of  fourteen 
years,  whereby  the  health  of  such  child 
shall  have  been  or  is  likely  to  be  seriously 
injured,  it  is  manslaughter  if  the  child  die 
from  such  neglect ;  and  it  is  no  answer  to 
the  charge  of  manslaughter  that  the  parent 
so  neglected  from  a  conscientious  religious 
belief  that  it  was  wrong  to  call  in  medical 
aid,  and  that  medical  aid  was  not  required, 
and  not  from  any  intention  to  disobey  the 
law.    Reg.  Y.  Downes.    Cr.Ap.Ct.     111. 

Murder — Manslaugh ter^—  Wicked  negligence — 
Separate  existence. — On  an  indictment 
against  a  woman  for  the  wilful  murder  of 
her  new  bom  child,  she  is  guilty  of  murder 
if  either  before  or  after  the  birth  of  the 
child  she  makes  up  her  mind  that  it  shall 
die,  and  the  child  being  born  alive,  she, 
with  the  intent  that  it  shall  die,  leaves  it 
to  die,  and  it  does  die  in  consequence.  Or 
again,  she  is  guilty  of  murder,  if  without 
intending  murder,  she  resolves  to  conceal 


the  birth  of  the  child  by  methods  which 
will  probably  end  in  its  death,  and  which 
being  carried  out  do  end  in  its  death.  She 
is  guilty  of  manslaughter,  if  without  having 
miuie  up  her  mind  ^at  the  child  shall  die, 
she  determines  to  be  alone  at  the  birth  for 
the  purpose  of  temporary  concealment,  and 
the  child  afterwards  dies  by  reason  of  her 
wicked  negligence.  A  chila  is  bom  alive 
when,  breathing  and  living  by  reason  of 
breathing  through  its  own  lungs  alone,  it 
exisls  as  a  live  child  without  deriving  anv 
of  its  living  or  power  of  living  by  or  through 
any  connection  with  its  mother.  Reg.  y. 
Handley.    Brett,  J.  79. 

(See  Murder.) 


MISDEMEANOR. 
Attempt  to  Commit. 

(See  Attempt— Debtors  Act.) 

MURDER. 

Murder — Body  not  found — Admiralty  juris- 
diction— Statutes  IS  Rich.  2,  c.  5  ;  15  Rich. 
2,  c.  3,  8.  3 ;  28  Hen.  8,  c.  15 ;  11  ^  12 
WUl.  3,  c.  7,  ».  1 ;  32  Geo.  2,  c  25,  s.  20 ; 
39  Geo.  3,  c.  37,  «.  1 ;  46  Geo,  3,  c.  54 ;  4  ^ 

5  Will.  4,  c.  36,  8.  22  ;  and  Consol.  C.  St,, 
ss.  45,  72,  50,  68 ;  17  4-  18  Vict.  c.  104,  s. 
267 ;  18  ^  19  Vict.  c.  91,  *.  21.-.A  hulk 
retauung  the  general  appointments  of  a 
ship,  registered  as  a  British  ship,  and  hoist- 
ing the  British  ensign,  although  only  used 
as  a  floating  warehouse,  is  prima  facie  suffi- 
ciently a  British  ship  to  be  witnin  the  17 

6  18  Vict.  c.  267,  and  a  crime  committed 
thereon  is  within  the  jurisdiction  of  the 
Admiralty.  Semble,  there  would  be  juris- 
diction at  common  law  if  a  British  ship 
was  on  the  hif;h  seas,  or  infra  primos  pontes, 
or  in  a  tidal  river  where  great  ships  come 
and  go.  The  murder  need  not  oe  con- 
summated or  wholly  completed  on  board 
such  ship  to  give  jurisdiction.  Reg.  v.  Arm- 
strong.   Archibald,  J.    184. 

Murder — Admissibility  of  evidence— Statement 
made  by  deceased  in  the  absence  oj  tlie  prisoner 
—  Motive— Deposition. — Where  the  deceased 

Serson,  a  constable,  in  the  course  of  his 
uty,  made,  shortly  before  his  death,  and  in 
the  absence  of  the  accused,  a  verbal  state- 
ment in  the  nature  of  a  report,  to  his 
superior  offcer  (an  inspector  of  police),  as 
to  where  the  deceased  was  going  and  what 
he  was  going  to  do;    such  report  being 
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material  to  the  case  for  the  Crown,  held, 
per  Loshf  J.,  after  consultation  with  Mellor, 
-  J.,  that  Bach  statement  and  report  were 
admissible  in  evidence  for  the  prosecution. 
In  order  to  prove  malice  or  motive  against 
the  accused,  the  deposition  of  the  deceased 
against  him,  taken  before  the  magistrates 
on  another  charge,  and  for  which  he  was 
afterwards  convicted,  was  tendered  in 
evidence,  and  held  admissible.  Reg.  v. 
Buckley.    Lush,  J.    298. 

(See  AccESSORT— Manslaughter.) 

MUSIC  UCENSE. 

Skating  rink— Music  licence — 25  Geo.  2,  c.  35, 
f .  2. — ^A  skating  rink,  in  London,  was  open 
to  the  public  on  payment  of  Is.  each  person, 
and  m,  for  the  use  of  skates.  A  band  of 
six  musicians  performed  in  the  evening  from 
7  p.m.  to  10  p.m.  Held,  that  a  music 
licence  was  required  by  the  25  Geo.  2,  a  86, 
s.  2,  and  that  the  person  who  kept  the  rink 
without  such  licence  was  subject  to  an  in- 
dictment for  keeping  a  place  for  public 
music  and  for  public  entertainment  of  a  like 
kindtodandng.  Reg.  y.  Tucker.  Cr.Ap.Ct. 
600. 

NIGHT  POACHING. 

Night  poaching — Occupation  of  land — ^^Armed^^ 
— "  Offensive  weapon  "—9  Geo,  4,  r..  69,  s.  9 
—  Practice  —  Amendment.  —  A  variance 
between  the  allegation  of  the  occupation  of 
land  in  an  indictment  for  night  poaching 
and  the  proof  of  the  occupation  will,  if  not 
such  as  to  have  misled  the  prisoners,  be 
amended  at  the  trial.  Night  poachers 
canying  things  not  apparently  weapons  but 
capable  of  b^ff  us^  as  such  and  brought 
out  to  serve  for  Both  harmless  and  offensive 
purposes,  are  '*  armed  "  within  the  meaning 
of  9  Geo.  4,  c.  69,  s.  9.  Reg.  v.  Sutton  and 
others.    lindley,  J.    648. 

NOXIOUS  THING. 
(See  Adhikistration.) 

PARTNER. 
Larceny  by.    17. 

PEACE  OFFICERS. 
(See  Assault.) 

PERJURY. 

Indictment-^Ptgrjury^AvermetU  of.materialUy. 


— ^An  indictment  for  perjury  stated  that  an 
action  was  brought  in  tke  Chancery  Division^ 
in  which  the  prisoner  was  the  plaintiff  and 
W.  the  defendant ;  that  it  came  on  for  hear- 
ing before  the  Vice-chancellor;  that  the 
prisoner  did  appear  as  a  witness,  and  did 
falsdy  swear  that  he  never  did  employ  O. 
and  H.  as  his  solicitors,  and  that  he  never 
executed  any  mortgage  or  deed  relating  to 
the  propertv  daim^  in  the  action;  and 
that  the  allegation  in  the  statement  of 
defence  in  the  action  that  he  executed  the 
deeds  in  the  statement  of  defence  mentioned 
was  untrue ;  '*  and  the  said  false  statements 
so  upon  oath  made  by  the  prisoner  were 
material  to  the  matters  then  in  issue  before 
the  Court.'*  Held,  upon  motion  in  arrest 
of  judgment,  that  the  mdictment  was  good, 
and  that  the  averment  of  the  materiality  of 
the  perjury  assigned  was  sufficient.  To 
prove  that  the  action  was  pending,  the  copy 
of  the  writ  of  summons  filed  uhder  the  rules 
of  the  Judicature  Act,  and  a  copy  of  the 
pleadings  in  the  action,  and  the  order 
dismissing  the  action,  were  produced. 
Held  siSficient  without  producing  the 
original  writ  of  summons.  Reg,  y.  Scott. 
Cr.Ap.Ct.    694. 

Perjury — Materiality^-  Corroboration. — ^Where 
an  assignment  of  perjury  was  in  the  vague 
terms  wat  defendant  falsely  swore  that  he 
had  not  treated  a  certain  person  to  brandy, 
&c.,  on  a  certain  day,  instead  of  in  the 
definite  terms,  that  he  had  not  treated  him 
at  a  particular  public  house,  on  a  certain 
day.  It  was  held,  that  proof  of  treating  at 
two  public  houses  by  two  distinct  witnesses, 
was  sufficient  to  support  a  conviction, 
because  any  witness  of  a  treating  at  a 
separatel  time  and  place  on  the  same  day 
was  sufficient  corroboration  of  the  witness 
who  spoke  only  to  one  act  of  treating.  Reg. 
y.  Hare.    Denman,  J.    174. 

PRACTICE. 

Practice — Postponement  of  trial — ^21  Sf  22  Geo. 
8,  c.  11,  s,  6  (7r.) — A  Judge  of  Assize  has 
power,  on  the  application  of  the  Crown, 
and  notwithstanding  the  prisoner's  demand 
for  an  immediate  trial,  to  postpone  such 
trial  a  second  time  after  bilf  found  by  the 
grand  jury,  without  ordering  the  prisoner's 
release  on  bail,  if  satisfied  that  such  post- 
ponement is  necessary  in  order  to  secure  the 
ends  of  justice.  Semble,  the  second  clause 
of  the  21  &  22  Geo.  8,  c.  11,  s.  6  (Ir), 
applies  only  to  cases  where  the  prisoner 
had  neither  been  indicted  nor  tried  at  the 
first  assizes  after  his  committal.  Reg.  v. 
Dripps.    Fitzgerald,  B.    26. 
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PracHee-^Injunction'-^urudicHon, — ^A  bill  was 
filed  in  1872  by  one  partner,  against  two 
other  partners,  alleging  that  they  had 
formed  a  scheme  to  tracer  the  business ; 
and  praying  for  a  realisation  of  the  partner- 
ship prop^y,  and  that  the  defendants 
might  pay  her  for  the  losses  occasioned  by 
the  transfer  of  the  business.  In  1874  the 
plaintiff  obtained  from  a  police  court,  a 
summons  against  the  two  oihet  partners 
for  a  conspiracy  to  defraud  her  out  of  her 
share  of  the  business.  On  a  motion  to  have 
the  proceeding  on  the  summons  restrained 
until  the  hearmg  of  the  suit :  Held,  that  as 
the  suit  was  to  recoyer  and  realise  property, 
and  the  summons  was  to  obtain  personal 
punishment  for  a  criminal  offence,  the 
Court  of  Chancery  could  not  interfere. 
SauU  y.  Browne.    Ch.Ct.Ir.    80. 

Practice — Irutane  prisoner — Inquiry  comceming 
settlement — Prison  contract-justices  of  con^ 
trading  and  receiving  authority — 8  Sf  i  Vict, 
c.  64—27  fr  28  Vict.  c.  29—28  j-  29  Vict.  c. 
126. — By  sect.  1  of  the  insane  Prisoners* 
Act,  1840,  two  justices  of  the  peace  of  the 
county,  city,  borough,  or  place  where  an 
insane  prisoner  is  imprisoneii,  may  inquire, 
with  the  aid  of  two  physicians  or  surgeons, 
as  to  the  insanity  of  such  person.  By 
sect.  2  such  two  justices,  or  any  other  two 
justices  of  the  peace  of  the  county,  dty, 
Dorough,  or  place  where  such  person  is 
imprisoned,  may  inquire  into  and  ascertain 
such  person^s  legal  settlement,  with  the 
object  of  ordering  payment  of  the  costs 
of  his  maintenance.  Sect.  1  of  this  Act  is 
repealed  by  the  Insane  Prisoners'  Act 
Amendment  Act,  1864,  and  other  proyisions 
are  made  for  inquiry  into  a  prisoner's 
insanity  by  visiting  or  other  justices  with 
physicians  or  surgeons,  and  in  certain  cases 
by  physicians  or  surgeons  only.  The  Prison 
Act,  1865,  provides  for  contracts  between 
prison  authorities  for  the  detention  of 
prisoners,  and  enacts  ^sect.  57)  that  everr 
prison,  wheresoeyer  situate,  shall  for  all 
purposes  be  deemed  to  be  within  the  limits 
of  the  place  for  which  it  is  used  as  a  prison  ; 
and  also  (sect.  66)  that  the  prison  of  the 
receiving  authority  shall  for  allthe  purposes 
of  and  incidental  to  the  commitment,  trial, 
detention,  and  punishment  of  the  prisoners 
of  the  contractmg  authority  or  any  of  such 
purposes,  according  to  the  tenor  of  the 
contract,  be  deemed  to  be  the  prison  of 
the  contracting  authority:  Held  (upon 
demurrer  to  reSun  to  a  mandamus,  direct- 
ing the  justices  of  a  county,  in  the  prison  of 
which  an  insane  prisoner  had  been  detained 
under  a  contract  with  a  borough,  to  ascer- 


tain the  settlement  under  sect.  2  of  the  said 
Act  of  1840),  that  there  is  nothing  in  the 
said  two  later  Acts  of  1864  and  1865  to 
alter  the  duty  of  making  this  inquiiy  from 
the  justices  of  the  county  in  which  the 
prisoner  was  actually  in  prison  to  the 
justices  of  ike  borough  which  contracted 
for  the  prisoner's  detention ;  and  that  any 
expense  to  the  county  in  consequence  should 
be  provided  for  in  its  contz^  with  the 
borough.  Reg.  v.  Justices  of  Sussex.  Q.B. 
88. 

PracHce — Indictment-^  CommissioHers  appointed 
by  statute  to  make  orders — Breach  of  order 
85  j-  36  Vict.  e.  95,  s.  5.— By  the  Epping 
Forest  Amendment  Act,  187^,  sect.  5,  the 
Epping  Forest  Comnussioners  may  make 
orders  pro^biting,  until  after  the  hnal  re- 
port, any  indosures  or  waste  of  land  within 
the  forest,  subject  in  their  judgment  to  any 
forestal  or  common  rights.  The  commis- 
sioners made  a  genend  order  prohibiting 
all  persons  from  conimittin^  waste  upon  a 
piece  of  land  described,  until  the  final  re- 
port, or  until  further  order;  all  persons 
affected  to  be  at  liberty  to  ftpply  to  them 
as  there  might  be  occasion.  The  defendant 
applied  to  the  commissioners  by  counsel 
as  a  person  affected,  but  they  refused  to 
enter  mto  the  question  raised.  The  defen- 
dant was  convicted  upon  an  indictment 
moved  hv  certiorari  for  breach  of  this 
order.  £feld,  upon  a  case  stated,  that  the 
order  and  the  indictment  were  good.  Reg, 
v.  Walker,  Q,  B.  94. 

Practice — Change  of  venue — Convenience  of 
witnesses — Criminal  information  for  Uhel— 
Suggestion  that  a  fair  trial  cannot  he  had. — 
In  a  criminal  case  the  venue  will  not  be 
changed.  In  a  criminal  information  for 
Ubel  it  is  no  ground  to  enter  a  suggestion 
that  a  fair  trud  cannot  be  had  at  a  parti- 
cular venue,  that  many  of  the  witnesses 
sworn  to  be  necessary  for  the  defence  reside 
at  a  distance  from  the  locality  where  the 
venue  is  laid,  and  the  defenoant  has  no 
funds  to  bring  them  to  that  venue.  Reg. 
v.  Casey.    Q.  B.  Lr.    614. 

Right  oj  challenge  to  Jurors — Criminal  in  forma- 
Hon  for  libel-— Jury  struck  under  ihe  old 
system--Practice — Over-ruling  demurrer  by 
&e  Croum  to  a  challenge. — ^In  a  criminal  in- 
formation for  libel,  tried  under  the  old 
system  of  striking  a  jury,  the  defendant 
lias  a  right,  after  the  jury  panel  has  been 
reduced  to  twenty-four,  to  continue  his 
challenges.  In  Ireland,  under  89  &  40  Vict, 
c.  78,  s.  10,  the  defendant  in  such  case 
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may  challeiige,  without  cause,  six  jurors. 
The  court  will  not  necessarily  allow  a  de- 
murrer by  the  Crown  to  a  challenge,  even 
though,  should  its  decision  in  allowing  the 
demurrer  be  wrong,  it  can  afterwards  be  set 
right.    Reg,  v.  Casey,     Q.B.     646. 

{See  Appeals-Criminal  Information — Libel 

—Trial.) 

PROPERTY  OF  FELONS. 

Detinue  and  trover — Property  found  on  a 
person  suspected  of  having  stolen  it — Trial 
and  acquittal  of  suspectea  party-^Property 
detained  by  constable — Application  by  con- 
stable  to  magistrate  for  order^  under  2^8 
Vict,  c,  71,  s.  29,  as  to  disposal  of  property 
— Adjournment  by  magistrate  to  a  day  not  yet 
expired-^Action  by  acquitted  party  againat 
constable — Dfnmrrer.— The  plaintiff,  being 
found  by  a  police  constable  wearing  a 
diamond  pin  and  diamond  ring,  was  taken 
into  custody  and  charged  by  him  with 
stealing  them,  and,  being  committed  by  a 
police  magistrate  for  trial  oi  srch  charge, 
waii  afterwards  indicted  and  tried  thereon 
and  acquitted.  The  defendant,  a  superin- 
tendent of  police,  into  whose  possess^'on  the 
pin  and  ring  had  lawfully  come  in  the 
course  of  the  proceedings,  did  not  deliver 
them  up  to  the  plaintiff  upon  the  latte^^s 
acquittal,  but,  before  action  and  within 
a  reasonable  time  after  such  acquittal, 
applied  to  a  magistrate  for  an  order  under 
sect.  29  of  the  2  &  3  Vict.  c.  71,  "  for  the 
delivery  of  the  said  goods  to  the  party  who 
should  appear  to  the  mi^trate  to  be  the 
rightful  owner  thereof,  or  such  other  order 
as  to  the  magistrate  should  seem  meet.'* 
Tlie  magistrate  entertained  the  application, 
and,  after  hearing  evidence  in  support  of  it, 
and  the  evidence  of  the  plaintiff  in  support 
of  his  claim  to  the  goods,  adjourned  the 
hearing  to  a  day  which  has  not  expired,  and 
no  order  has  yet  been  made.  In  an  action 
by  the  plaintiff  against  the  defendant  for 
the  detention  a^id  conversion  of  the  said  pin 
and  ring,  in  answer  to  which  the  defendant 
stated  the  facts  as  above  set  forth,  and 
alleged  that  he  detained  the  goods  as  a 
constable  in  the  performance  of  his  duty,  it 
was  held  by  the  Exchequer  Division 
(Cleasby,  B.\  overruling  a  demurrer  to  the 
statement  of  defence,  that  the  action  was 
not  maintainable,  and  that  the  defendant 
having  within  a  reasonable  time  applied  to 
the  magistrate  for  an  order  under  sect.  29 
of  the  statute,  and  done  all  that  the  Act  of 
Parliament  called  upon  him  to  do  to  render 
up  poeseflsion  of  the  goods  in  question,  and 


the  matter  being  still  in  the  hands  of  the 
magistrate,  the  defendant  was  not  respon- 
sible because  he  was  not  able  before  action 
to  relieve  himself  of  the  possession  of  the 
goods.  Bullock  V.  Dunlqp,  Cleasby,  £. 
867. 

Property  found  on  person  suspected  of  having 
stolen  it — Action  of  detinue  against  constable 
^Demurrer-^2  ^  8  Vict,  c  71,  s.  29.— 
The  plaintiff  was  committed  for  trial,  tried, 
and  acquitted  on  a  charge  of  stealing  a 
diamond  pin  and  ring,  which  were  found  in 
his  possession.  The  defendant,  a  superin- 
tendent of  police,  into  whose  possession  the 
pin  and  nng  had  lawfully  come  in  the 
course  of  the  criminal  proceedings,  did  not 
deliver  them  to  the  plaintiff  on  his  acquittal; 
but  within  a  reasonable  time  aftOT7«:jda 
applied  to  a  magistrate  under  sect.  29  of 
the  2  &  3  Vict.  c.  71,  for  an  order  "  for  the 
delivery  of  the  said  goods  to  the  party  who 
shall  appear  to  the  magistrate  to  be  the 
rightful  owner  thereof,  or  such  other  order 
as  to  the  magistrate  should  seem  meet." 
The  magistrate,  on  the  application  beiuR 
made,  heard  evidence  whicn  was  tendered 
both  for  the  plaintiff  and  the  defendant, 
and  adjourned  the  further  hearing  to  a 
distant  dav.  Before  the  expiration  of  that 
day  the  plaintiff  brought  his  action  against 
the  d^endant  for  the  detention  of  the  goods. 
The  defendant  set  out  the  above  facts  in  his 
statement  of  defence,  and  that  no  order  had 
yet  been  made  bv  the  magistrate.     The 

Slaintiff  demurred:  Held  (afi&rming  the 
ecision  of  Cleasby,  B.,  in  the  Exchequer 
Division  below)  that,  no  order  having  been 
made  hj  the  magistrate  under  sect.  29,  the 
plainti£rs  action  was  not  maintainable. 
BuUock  V.  Dunlqp.    Ct.ofAp.    5^1. 

PROPERTY. 
In  goods  obtained  by  fraud.    162,  588. 

RAPE. 

Rape — Consent — Fraud — Pretence  of  medical 
treatment, — A  man  who  kept  a  stall  in  a 
public  market  and  professed  to  give  medical 
and  surgical  advice  fraudulenQy  obtained 
possession  of  a  girPs  person,  pretending 
that  he  was  going  to  perform  a  surgicu 
operation  to  cure  her  of  her  illness.  The 
girl  was  nineteen  years  old  and  made  a 
feeble  resistance,  and  only  submitted  to  the 
act  of  connexion  under  the  belief  that  the 
prisoner  was  treating  her  medically  and 
pei^orming  a  surgioil  operation.  Held, 
that  tiiere  was  no  consent  to  the  act  of 
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Lenoal  intercoone,  and  that  the  priaoner 
wus  guilty  of  the  crime  of  rape.  Reg.  y. 
Flattery,    Cr.Ap.Ct.    388. 

Rape—SS  Sr  89  Vict  c.  94,  &  S-^Indictment— 
Assault — Evidence, — Where  a  man  is  in- 
dicted for  rape  upon  a  child  under  the  age 
of  twelye  yean  under  the  proviflions  of  the 
Btatnte  88  &  89  Vict.  c.  94,  s.  8,  he  cannot 
upon  that  indictment  be  found  guilty  of  an 
assault,  indecent  or  otherwise,  keg,  y, 
Qtathrie  (89  L.  J.  M.  G.  95)  distingmshed. 
Beg.  T.  CatheraU,    Amphlett,  B.    109. 

RECEIVING. 

Receiving — Evidence^^CowU  far  larceny — Jury 
fifiding  against  the  direction  of  the  judge — 
Withdrawal  of  direction. — Where  a  prisoner 
was  indicted  for  larceny  of  certain  goods 
and  also  for  receiving,  and  the  evidence 
against  her  consisted  of  the  fact  of  the 
stolen  property  having  been  found  con- 
cealed on  ner  person,  at  about  ten  o^clock 
on  the  morning  after  the  night  on  which 
the  goods  were  stolen,  and  the  prisoner 
made  a  voluntary  statement  assertmg  she 
had  found  the  goods,  the  judge  directed  the 
jury  to  acquit  Uie  prisoner  on  the  count  for 
receiving;  but  the  jury,  notwithstanding, 
acquitted  the  prisoner  on  the  count  for 
larceny,  but  convicted  her  of  receiving, 
and  the  judge  did  not  insist  on  the  direction 
he  had  previously  given,  but  reserved  for 
the  Court  for  Crown  Cases  Reserved  the 
question  as  to  whether  the  evidence  was 
sufficient  in  law  to  sustain  the  conviction 
on  the  count  for  receiving,  it  was  held  ner 
curiam  (Whiteside,  C.J.  duhilante)  that 
the  evidence  was  sufficient  to  sustain  the 
conviction.  Held  also,  per  Dowse,  B., 
Lawson,  J.,  Morris,  J.,  Deasy,  B.,  Fitz- 
gerald, B.,  Keogh,  J.,  that,  whether  the 
judge  withdrew  his  direction  as  to  the 
count  for  receiving  or  not,  the  evidence 
being  sufficient  in  law  to  sustain  the  con- 
viction, the  conviction  must  stand.  Reg. 
V.  McMahon.    Cr.Cas.Res.    275. 


RESCUE. 

Rescue — Seizure  by  special  bailiff— Custody  of 
gitods  seized — Assistants  of  bailiff, — Where 
goods  were  seized  under  a  warrant  of  the 
High  Sheriff  addressed  to  a  special  bailiff, 
grounded  on  a  writ  of  f,  fa.  from  one  of 
the  Superior  Courts,  which  warrant  con- 
ferred no  authority  on  the  special  bailiff  to 
employ  assistants,  and  the  goods  were 
rescued  from  the  custody  of  the  assistants, 
it  was  held  that  an  indictmeiit  was  not  sus- 


tainable for  ^*b^  violence  and  threats  of 
vio?ence,  compellmg "  the  special  bailiff  to 
abandon  the  seizure  of  the  goods  (Morris, 
C.J.,  Keogh,  J.,  and  Lawson,  J.,  dissen' 
tientibus).  Reg.  v.  Noonan.  Cr.Cas.ReB.Ir. 
2. 

SENTENCE. 
Former  conviction.    886. 

THREATS. 

EuMnd  and  Wife—Sect.  48  o/24  Sf  25  VvcL 
c.  96—  Valuable  security — Coercion  of  hus- 
band.— The  defendants,  husband  and  wife, 
were  indicted  for  havinff  by  threats  of 
violence  and  restraint  induced  the  prose- 
cutor to  write  and  affix  his  name  to  the 
following  document :  *^  London,  July  19th, 
1875.  I  he-.-eby  agree  to  pay  you  100/. 
sterling  on  the  27th  inst.,  to  prevent  any 
action  against  me.'^  Held  that  this  docu- 
ment was  not  a  promissory  note,  but  was 
an  agreement  to  pay  money  for  a  valid 
consideration  which  coold  be  sued  upon, 
and  was  therefore  a  valuable  security.  To 
constitute  a  valuable  security  within  the 
meaning  of  the  statute  an  instrument  need 
not  be  negotiable.  A  wife  who  takes  an 
independent  part  in  the  commission  of  a 
crime  when  ner  husband  is  not  present  is 
not  protected  by  her  coverture.  Reg,  v. 
John  and  John.    Cr.Ap.Ct.    100. 

TRIAL. 

Trial — Prisoner  mute  by  visitation  of  God — 
Incapable  of  understanding  tlie  proceedings — 
Discharge  of  jury -^  Detainer  of  prisoner 
under  39  ^  40  Geo.  3,  c.  94,  s,  2 ^Practice, 
— After  a  prisoner  had  been  found  by  a 
jury  **mute  bv  the  visitation  of  God,'  a 
p^ea  of  not  ffuilty  was  ordered  to  be  entered 
for  him,  and  the  trial  proceeded.  A  rela- 
tive of  the  prisoner,  who  deposed  that  he 
could  in  some  degree  communicate  with  him 
by  signs,  was  sworn  as  interpreter.  In  his 
summing  up  the  judge  left  it  to  the  jury  to 
S!.y  whether  the  prisoner  was  guilty  or  not 
gmltv  on  the  indictment;  and,  secondly, 
whether  the  prisoner  was  capable  of  under- 
standing, ana  had  understood  the  nature  of 
the  proceedings.  The  jury  found  the 
prisoner  guiltv  on  the  evidence,  but  that  he 
was  not  capable  of  understanding,  and,  as 
a  fact,  had  not  understood  the  nature  of 
the  proceedings :  Held,  that  the  convic- 
tion could  not  be  sustained,  and  this  court 
ordered  the  prisoner  to  be  detained  under 
the  89  &  40  Geo.  8,:c.  94,  s.  2,  during  Her 
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Majesty's  pleasure.  If  at  any  stage  of  tbe 
trial  it  is  found  that  the  prisoner  has  nou 
sofficient  inteUect  to  understand  the  nature 
of  the  proceedings  the  jury  should  be  dis- 
chargeo,  and  the  prisoner  detained  under 
89  &  40  Gfeo.  8,  c.  94,  s.  2.  Reg.  t.  Berry. 
(XAp.Ct.    189. 

MeMcal  exammaHon  of  priionern — MagistraU^B 
Order-^Nodce  of  ocfton— 11  ^  12  Vict.  c. 
44,  88.  8  and  9.~A  magistrat<%  haa  no  riffht 
to  order  an  examination  of  the  person  of  a 
prisoner.  An  examination  by  medical  men, 
m  pursuance  of  such  an  order,  of  the  person 
of  a  female,  in  custody  upon  the  charge  of 
concealing  the  birth  of  her  illegitimate 
child,  constitutes  an  assault.  In  such^  a 
c&se  a  magistrate  is  not  entitled  to  notice 
of  action  under  ss.  8  &  9  of  11  &  12  Vict 
c.  44.     Agnew  y.  Job8on.    Lopes,  J.    625. 

Postponement  of,  25. 


VEXATIOUS  INDICTMENTS  ACT. 

Vexatum  Indictment  Act  (22  ^  28  Vict.  c.  17) 
8.  1 — Offence  vpon  which'  accused  is  com- 
nutted— ^isdemeanor~^Aider  and  abettor. — 
B.  was  summoned  before  justices  for  aiding 
and  abetting  S.  to  obtain  money  by  false 


pretences,  and  both  S.  and  B.  were  com- 
mitted to  take  their  trial:  S.  on  the 
charge  of  attempting  to  obtain  money  by 
false  pretences,  and  B.  on  the  charge  6t 
aiding  and  abetting  S.  to  commit  that 
offence.  At  the  sessions  an  indictment 
against  S.  and  B.  for  jointly  attempting  to 
obtain  money  by  false  pretences  was  pre- 
ferred, without  the  leaye  required  by  the 
Vexatious  In^ctment  Act,  and  found  by  Uie 
ftaxid  jury,  upon  which  S.  and  B.  were  tried 
jointly,  and  S.  acquitted  and  B.  found 
guilty.  At  the  trial  the  objection  was  taken 
and  overruled,  that  the  indictment  having 
been  preferred  against  B.  for  an  offence 
upon  which  he  hsSi  not  been  committed  for 
tnal,  the  indictment  should  be  quashed; 
and  after  verdict,  another  objection  was 
taken  and  overruled  that  S.,  the  principal 
offender,  having  been  acouitted,  B.,  an 
aider  and  abettor,  could  not  oe  found  guilty  : 
Held,  by  this  coiut,  that  the  Vexatiooa 
Indictment  Act  (22  &  28  Vict.  c.  17),  s.  1, 
was  inapplicable,  as  that  applied  only  to 
the  offence  of  **  obtaining  money  or  other 
property  by  false  pretences,"  and  not  to  the 
offence  of  **  attempting  to  obtain  money  or 
other  property  by  fal^  pretences.*'  Held, 
also,  tnat  the  second  objection  was  unten- 
able, as  in  misdemeanor  all  were  prindpala. 
Beg.  V.  Burton.    Cr.Ap.Ct.    71. 
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